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JUDICIAL    COMMITTEE    OF    THE 
FBXVY    COUVCIL 

Exported  by  J.  P.  Asfivall,  Eaq.,  Borriater-ftt-Law. 

ON  APPEAL  PEOM  THE  HIGH  COURT   OF  ADHIBALTT 

OF  ENGLAND. 


April  28  and  29, 1875. 

(Present :  The  Bight  Hods.  Sir  J.  W.  Colvilb, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  Sir 
B.  P.  Colliee,  and  Sir  H.  S.  Keating.) 

The  Anglo-Indian. 

CeUision — Lights — Duty  to  show  light  astern  to 

following  ship* 

It  is  prima  facie  the  duty  of  an  overtaking  ship  to 
keep  out  of  the  way  of  a  ship  ahead  of  her,  but  if 
the  latter  ship  sees  another  approaching  Iter  from 
a  direction  where  her  lights  are  not  visible,  and 
which  vessel  she  has  reason  to  suppose  does  not,  in 
fact,  whether  keeping  a  good  look-out  or  not,  see 
her  and  is  likely  to  come  into  collision  with 
her,  it  is  her  duty  to  give  some  warning  to  the 
overtaking  ship,  not  necessarily  by  exhibiting  a 
tight,  but  by  some  signal,  such  as  the  firing  of  a 
gun,  the  showing  a  light,  or  otherwise,  which  will 
indicate  her  whereabouts  to  the  overtaking  ship, 
and  call  the  attention  of  that  ship  to  the  danger 
of  a  coUision.(a) 

This  was  an  appeal  from  a  decree  of  the  Bight 
Hon.  Sir  Bohert  Phillimore,  Knight,  Judge  of  the 
High  Court  of  Admiralty  of  England,  in  a  cause 
of  damage  promoted  in  that  court  by  the  respon- 
dents, the  owners  of  the  brigantine  Excel  and  of 
the  cargo  laden  on  board  her;  and  also  by  the 
personal  representatives  of  her  late  master,  and 
others  of  the  crew  of  the  Excel,  against  the  barque 
Anglo-Indian,  of  which  the  appellants  were  owners, 
for  the  recovery  of  damages  arising  out  of  a  colli- 
sion between  the  said  two  vessels. 

The  Excel  was  a  brigantine  of  210  tons  register,  or 
thereabouts.  The  Anglo-Indian  was  a  barque  of 
440  tons  register. 

The  collision  happened  about  2.30  a.m.  on  the 
14th  April  1874,  in  the  Bay  of  Biscay,  about  fifty 
miles  south  by  west  of  Cape  Finisterre. 

The  wind  at  the  time  was  blowing  a  gale  from 
tfce  north-north-west,  and  the  night  was  dark  and 
doudy,  with  passing  showers. 

(•)  8*  notes  to  The  Earl  Bpeneer,  post,  p.  4.— En. 

Yea.  HX,  N.8. 


The  case  set  up  in  the  court  below  on  behalf  of 
the  respondents,  as  stated  in  their  petition,  was, 
that  the  Excel,  whilst  in  the  prosecution  of  a  voyage 
from  Swansea  to  Barcelona,  was  hove  to  on  the 
starboard  tack,  under  double-reefed  mainsail  and 
mainstay  sail,  heading  about  west,  andforereaching 
at  the  rate  of  between  one  and  two  knots  an  hour, 
making  considerable  lee  way.  The  regulation 
lights  were  said  to  be  duly  placed  and  burning 
brightly  at  the  time.  Shortly  before  2.15  a.m.  a 
green  light — which  afterwards  proved  to  be  that  of 
the  Anglo-Indian — was  observed  astern  of  the 
Excel,  and  distant  about  300  yards.  The  Anglo- 
Indian,  it  was  alleged,  instead  of  keeping  out  of 
the  way  of  the  Excel,  approached  her  in  a  direction 
which  involved  risk  of  collision,  and  exhibited  her 
red  light  to  those  on  board  the  Excel ;  and,  as  it 
was  further  alleged,  although  the  Anglo-Mdian 
was  loudly  hailed  from  the  Excel,  and  a  light  was 
exhibited  over  the  stern  of  the  Excel,  the  Anglo- 
Indian  ran  into  and  struck  the  Excel  upon  the 
stern,  and  did  her  so  much  damage  that  she  shortly 
afterwards  foundered  and  was  lost,  together  with 
her  cargo  and  everything  then  on  board  her. 
Upon  this  occasion  the  master  was  unfortunately 
drowned. 

The  case  on  the  part  of  the  appellants  was,  that 
on  the  occasion  in  question  the  Anglo-Indianf 
bound  from  London  to  Jamaica,  was  close-hauled 
on  the  starboard  tack  under  reefed  upper  topsails, 
foresail,  and  foretopmast  staysail,  heading  about 
west,  and  making  about  five  knots  an  hour.    Her 

E roper  regulation  lights  were  duly  exhibited  and 
urning  brightly,  and  a  good  look-out  was  being 
kept. 

Under  these  circumstances,  about  2.30  a.m.,  on 
the  14th  April,  the  hull  of  the  Excel  was  made  out 
a  very  short  distance  ahead  and  a  little  on  the 
starboard  bow  of  the  Anglo-Indian.  The  helm  of 
the  Anglo-Indian  was  thereupon  immediately  put 
hard  as  tar  board,  but  it  was  impossible  to  avoid  a 
collision,  and  the  stem  of  the  Anglo-Indian  struck 
the  Excel  on  the  port  side  of  her  stern. 

The  respondents  alleged  that  the  collision  was 
caused  by  the  negligence  of  those  on  board  the 
Anglo-Indian,  and  by  reason  of  their  neglect  to 
keep  a  proper  look-out  and  to  keep  the  Anglo- 
Indian  out  of  the  way  of  the  Excel. 

The  appellants  denied  the  statements  of  the 
respondents  that  a  light  was  exhibited  over  the 
stern  of  the  Excel  and  that  the  Anglo-Indian  was 
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hailed,  and  attributed  blame  to  those  on  board  the 
Excel  for  improperly  neglecting  to  keep  a  good 
look-out,  for  improperly  neglecting  to  take  any 
measures  to  show  the  position  of  the  Excel  to  those 
on  board  the  Anglo-Indian,  and  for  improperly 
neglecting  to  observe  the  provisions  of  article  20 
of  the  Regulations  for  Preventing  Collisions  at 
Sea. 

The  evidence  was  taken  orally  in  open  court 
before  the  learned  judge  of  the  court  below,  who 
was  assisted  by  two  of  the  Elder  Brethren  of  the 
Trinity  Corporation.  The  learned  judge  found  the 
Anglo-Indian  alone  to  blame  for  the  collision,  giv- 
ing his  reasons  as  follows : 

Sir  R.  Phillimore. — There  is  no  question  at  all 
as  to  the  duty  of  the  Anglo-Indian,  that  is  clearly 
prescribed  by  the  17th  article :  "  Every  vessel 
overtaking  any  other  vessel  shall  keep  out  of  the 
way  of  ;the  said  last-mentioned  vessel ;"  and  her 
defence  for  not  keeping  out  of  the  way,  as  I  un- 
derstand it,  is  that  the  night  was  so  dark  that  it 
was  the  duty  of  the  Excel  to  have  shown  a  light 
over  her  stern,  and  that  if  she  had  done  so  the 
collision  would  not  have  taken  place.  But  on  the 
evidence  I  am  satisfied  that  the  night  was  not  of 
the  character  described  by  the  Anglo-Indian  wit- 
nesses. I  am  satisfied  that  the  Excel  ought  to 
have  been  visible  to  those  on  board  the  Anglo* 
Indian  at  the  distance  that  she  says,  viz.,  at  the 
distance  of  at  least  300  or  400  yards,  and  that  if 
there  haa  been  a  proper  look-out  on  board  the 
Anglo-Indian — and  in  my  opinion  and  the  opinion 
also  of  the  Elder  Brethren  there  was  not — she 
would  have  seen  the  Excel  in  time  to  have  got  out 
of  her  way,  and  to  have  crossed  her  stern  by  star- 
boarding at  an  earlier  period.  The  question, 
therefore,  does  not  arise,  nor  does  the  court  intend 
to  discuss  it,  whether  in  the  present  state,  of  the 
sailing  regulations  it  would  or  would  not  have 
been  the  duty  of  the  Excel  to  have  shown  a  light 
over  her  stern,  because  I  am  satisfied,  as  I  have 
already  said  upon  the  evidence,  that  this  vessel 
ought  to  have  been  visible  to  those  on  board  the 
Anglo-Indian  at  a  sufficient  time  to  have  avoided 
the  collision.  And,  indeed,  there  is  a  dilemma  out 
of  which  the  Anglo-Indian,  in  my  judgment,  would 
find  it  difficult  to  escape,  even  if  she  had  not  been 
going  at  a  speed  of  about  six  knots  an  hour,  she 
being  the  overtaking  vessel.  She  was  going  about 
six  knots,  and  that  rate  of  speed  would  only  be 
justifiable  if  she  could  have  seen  a  vessel  in  suf- 
ficient time  to  get  out  of  her  way.  I  am  satis- 
fied upon  the  evidence,  as  I  have  already  said,  that 
if  there  had  been  a  proper  look-out  this  vessel 
would  have  been  seen  in  due  time  to  have  prevented 
the  collision,  and  therefore  I  pronounce  the  Anglo- 
Indian  alone  to  blame.  Hie  cross  action  must  be 
dismissed. 

From  the  decree  made  in  accordance  with  the 
above  judgment  the  owners  of  the  Anglo-Indian 
appealed  for  the  following  among  other  reasons : 

1.  Because  the  evidence  taken  in  the  court  below 
shows  that  the  collision  was  attributable  to  the 
negligence  of  those  on  board  the  Excel. 

2.  Because  those  on  board  the  Excel  neglected 
to  keep  a  good  look-out. 

3.  Because  those  on  board  the  Excel  neglected 
to  take  any  measures  to  show  the  position  of  the 
Excel  to  those  on  board  the  Anglo-Indian. 

4.  Because  on  the  evidence  adduced  by  the 
respondent*  themselves  it  is  evident  that  those  on 
board  the  Excel  considered  it  necessary  to  show  a 


light  over  the  stern,  and  that  no  light  was  shown 
in  time  to  give  those  on  board  the  Anglo-Indian 
warning. 

5.  That  the  learned  judge  ought  to  have  held 
the  Excel  to  blame  for  neglecting  to  show  a  light 
to  indicate  her  position  to  the  Anglo-Indian. 

6.  Because  the  collision  was  not  occasioned  by 
any  negligence  of  those  on  board  the  Anglo- 
Indian. 

Butt,  Q.C.  and  R.  E.  Webster,  for  the  appellants. 
— It  was  the  duty  of  those  on  board  the  Excel  to 
have  kept  a  better  look-out.  It  was,  further,  their 
duty  to  have  exhibited  a  light  over  the  stern  of 
the  Excel  in  sufficient  time  to  have  given  warning 
to  the  Anglo-Indian  and  to  have  enabled  her  to 
keep  out  of  the  way  of  the  Excel.  This  duty 
arises  out  of  the  general  maritime  law,  which  re- 
quires a  ship,  being  approached  by  another  ship 
from  such  a  direction  that  the  former  is  not  as 
visible  as  the  latter,  to  exhibit  a  light  or  give  a 
signal  so  as  to  warn  the  approaching  vessel : 

The  Iron  Duke,  4  Notes  of  Cases,  94,  585 ;  9  Jur.  476 ; 
The  Osmanli,  7  Notes  of  Cases,  509. 

And  this  duty  is  continued  and  enforced  by  the 
20th  article  of  the  regulations  for  preventing  col- 
lisions, which  provides  that  "nothing  in  these 
rules  shall  exonerate  any  ship  or  the  owner  or 
master,  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect 
of  any  precaution  which  may  be  required  by  the 
ordinary  practice  of  seamen,  or  by  the  special  cir- 
cumstances of  tlie  case."  The  duty  to  exhibit  a 
light  being  under  such  circumstances  an  obligation 
of  the  general  maritime  law,  was  a  "precaution 
required  by  the  ordinary  practice  of  seamen." 
There  is  no  obligation  to  carry  a  fixed  light  over 
the  stern,  but  a  light  should  be  shown  in  proper 
time  as  a  signal 

Milward,  Q,C.  and  E.  G.  Olarkson,  for  the  re- 
spondents.— There  is  no  duty  to  exhibit  any  light 
except  those  provided  by  the  regulations.  By 
article  2,  it  is  expressly  provided  that  the  lights 
therein  provided,  and  "  no  others,"  shall  be  carried, 
and  to  find  that  it  was  the  duty  of  a  sailing  vessel 
to  carry  more  than  the  side  lights  at  night  would 
be  an  overruling  of  the  regulations.  But  even  if 
there  was  such  a  duty,  it  can  only  arise  when 
there  is  danger  of  collision,  and  in  the  present  case 
there  was  no  reason  to  apprehend  danger  until  the 
ships  were  close  together,  and  then  the  green 
light  was  actually  shown.  Those  on  board  the 
Excel  kept  a  bad  look-out. 

Butt,  Q.C.,  in  reply. 

April  29, 1875. — The  judgment  of  the  court  was 
delivered  by 

Sir  R.  P.  Coluee. — This  was  a  suit  brought  by 
the  owners  of  the  Excel,  a  brigantine  of  210  tons, 
against  the  Anglo-Indian,  a  barque  of  440  tons,  in 
consequence  of  a  collision,  for  which  the  Excel 
maintained  that  the  Anglo-Indian  alone  was  to 
blame.  The  collision  took  place  in  the  Bay  of 
Biscay,  about  fifty  miles  off  Cape  Finisterre,  in  the 
open  sea,  at  between  2  and  3  a.m.  in  Dec.  1874. 
The  Excel  was  going  in  a  westerly  direction,  at 
about  1£  or  2  knots  an  hour.  The  Anglo-Indian 
was  proceeding  at  a  rate  of  somewhere  about  6 
knots  an  hour  in  the  same  course,  behind  the 
Excel.  The  Anglo-Indian  ran  into  the  stern  of  the 
Excel,  and  the  Excel  was  sunk.  The  learned  judge 
of  the  Admiralty  Court  has  found  that  the  Anglo- 
Indian  was  alone  to  blame. 
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The  question  involved  in  this  case  is  chiefly  one 
of  fact,  and  their  Lordships  repeat  what,  indeed, 
they  have  often  said,  that  they  are  extremely  loath 
to  interfere  with  the  finding  of  the  court  below  on 
a  question  of  fact,  that  court  having  had  the  ad- 
vantage, which  they  have  not,  of  seeing  and  hear- 
ing the  witnesses*  unless  they  come  to  a  very  clear 
conclusion  that  that  finding  was  wrong. 

Now,  the  findings  of  fact  of  the  learned  judge  are 
these:  First,  with  respect  to  the  state  of  the 
night,  in  regard  to  which  there  was  some  con- 
flicting evidence,  those  on  board  the  Excel  repre- 
senting that  the  night,  though  dark,  was  clear, 
with  passing  clouds;  those  on  board  the  Anglo- 
Indian  representing  that  it  was  dark  and  very 
stormy,  with  rain,  or,  at  all  events,  occasional  rain. 
The  learned  judge  says:  "  Bat  on  the  evidence  I 
am  satisfied  that  the  night  was  not  of  the  cha- 
racter described  by  the  Anglo-Indian  witnesses.  I 
am  satisfied  that  the  Excel  ought  to  have  been 
visible  to  those  on  board  the  Anglo-Indian  at  the 
distance  that  she  says,  viz.,  at  the  distance  of  at 
least  300  or  400  yards."  Their  Lordships  accept 
that  finding,  and  are  of  opinion  that  it  is  borne 
out  by  the  evidence.  Then  the  learned  judge  goes 
on  and  finds  another  most  material  fact,  namely, 
"  that  if  there  had  been  a  proper  look-out  on  board 
the  Anglo-Indian — and  in  my  opinion,"  the  learned 
judge  says,  "and  the  opinion  also  of  the  Elder 
brethren,  there  was  not—she  would  have  seen  the 
Excel  in  time  to  have  got  out  of  her  way,  and  to 
have  crossed  her  stern  by  starboarding  at  an  earlier 
period."  Their  Lordships  are  of  opinion  that  this 
finding  also  is  entirely  supported  by  the  evidence. 
Indeed,  in  their  Lordships'  view,  it  might  not  be 
incorrectly  said  that  upon  the  evidence  there  was 
no  look-out  at  all  on  board  the  Anglo-Indian.  The 
man  upon  the  look-out  says  that  when  he  first  saw 
the  vessel  the  Excel  was  "  ahead,  a  little  on  the 
starboard  bow ;"  that  he  first  saw  her  masts ;  that 
when  he  saw  the  masts  "she  was  at  no  distance  at 
all,"  and  "  When  I  saw  the  masts,"  he  says,  "  on 
the  starboard  bow,  I  wheeled  round  and  sung  out, 
'  There  is  a  vessel  on  the  starboard  bow,'  but  I  was 
too  late ;  we  were  foul  of  her  already."  And  he 
subsequently  says,  "  I  was  foul  of  her  the  moment 
I  saw  ner."  He  further  adds  that  he  saw  no  light 
whatever  on  board  her,  and  also  that  he  heard  no 
hailing  on  board  her,  which  other  people  on  board 
the  Anglo-Indian  did  hear.  This  certainly  would 
point  to  the  conclusion  that  the  man  Robinson, 
who  was  keeping  the  look-out,  as  it  is  supposed, 
on  board  the  Anglo-Indian,  was  really  keeping  no 
look-out  at  all.  That  being  so,  and  naving  refer- 
ence to  the  17th  article,  which  provides  that 
"  Every  vessel  overtaking  any  other  vessel  shall 
keep  out  of  the  way  of  the  said  last-mentioned 
vessel,"  their  Lordships  have  no  doubt  whatever 
that  the  finding  of  the  learned  judge  was  right, 
that  the  Anglo-Indian  was  to  blame. 

The  question  remains,  whether  there  was  negli- 
gence contributing  to  the  accident  on  the  part  of 
those  navigating  the  Excel.  On  this  subject  there 
has  been  a  discussion  before  their  Lordships  as  to 
the  meaning  of  three  articles  in  the  Regulations 
for  Preventing  Collisions  at  Sea;  those  articles 
being  the  2nd,  the  19th,  and  the  20th.  The  second 
is  to  the  effect  that  "  the  lights  mentioned  in  the 
following  articles,"  numbering  them,  "and  no 
others,  snail  be  carried  in  all  weathers,  from  sun- 
set to  sunrise."  Article  19  is  in  these  terms: 
•In  obeying  and  construing  these  rules,  due 


regard  must  be  had  to  all  dangers  of  navigation ; 
and  due  regard  must  also  be  had  to  any  special 
eircum8tance8  which  may  exist  in  any  particular 
case  rendering  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger." 
Then  the  20th  is  :  "  Nothing  in  these  rules  shall 
exonerate  any  ship,  or  the  owner  or  master,  or  crew 
thereof,  from  the  consequences  of  any  neglect  to 
carry  lights  or  signals,  or  of  any  neglect  to  keep  a 
proper  look-out,  or  of  the  neglect  of  any  pre- 
caution which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case."  It  has  been  argued  on  the 
one  side  that  Article  2  is  absolutely  prohibitory  to 
a  vessel  under  any  circumstances  showing  any 
light  except  the  lights  prescribed.  On  the  other 
hand  it  has  been  argued  that,  although  undoubt- 
edly it  would  not  be  proper  for  a  vessel  under  the 
circumstances  in  which  the  Excel  was  to  keep  up  a 
fixed  light  at  her  stern,  nevertheless,  that  under 
the  circumstances  of  a  vessel  approaching  her 
which  would  not  be  able  to  see  her  as  well  as  she 
would  see  that  vessel,  it  was  her  duty  to  have  ex- 
hibited a  light  in  time  to  avoid  the  collision ;  that 
she  might  have  done  this,  but  neglected  to  do  so. 
Their  Lordships  do  not  entirely  accept  either  of 
the  views  which  have  been  thus  expressed.  Un- 
doubtedly it  is  prima  facie  the  duty  of  the  over- 
taking vessel  to  keep  out  of  the  way  of  the  vessel 
ahead  of  her,  but  their  Lordships  would  be  loath 
to  lay  it  down  that  no  duty  whatever  attaches 
under  such  circumstances  as  the  present  to  the 
vessel  ahead.  If  that  vessel  saw  another  approach- 
ing her,  whether  keeping  a  good  look-out  or  not, 
which  she  had  reason  to  suppose  did  not  in  fact 
see  her,  and  was  likely  to  come  into  collision  with 
her,  they  would  be  loath  to  Bay  that  no  duty  was 
cast  upon  her.  On  the  contrary,  they  are  of 
opinion,  under  those  circumstances,  it  would  be 
her  duty  to  give  some  warning  to  the  approaching 
vessel,  not  necessarily  by  exhibiting  a  light,  but 
by  some  signal,  such  as  the  firing  of  a  gun,  the 
snowing  a  light,  or  otherwise,  which  would  indi- 
cate her  whereabouts  to  the  approaching  vessel, 
and  call  the  attention  of  that  vessel  to  the  danger 
of  a  collision.  The  question,  therefore,  comes  to 
this,  whether  in  this  case  it  has  been  established 
that  the  Excel,  in  the  words  of  Article  20,  did  neg- 
lect any  precaution  which  might  be  required  by 
the  ordinary  practice  of  seamen,  whereby  she 
might  have  avoided  the  collision  P 

Now,  the  facts  with  reference  to  this  subject 
may  bo  taken  to  be  these:  The  Excel  saw  the 
Anglo-Indian  approaching  at  a  distance  of  about 
300  or  400  yards.  That  is  found  as  a  fact  by  the 
learned  judge,  and  their  Lordships  think  rightly. 
It  appears  that,  simultaneously  with  her  sighting 
this  vessel  she  sighted  the  green  light  of  the 
vessel,  and  that  green  light  would  then  indicate 
that  there  was  no  danger  of  collision;  that  the 
Anglo-Indian  would  pass  behind  her  stern.  Very 
soon  after  both  lights  opened,  the  red  and  the 
green,  and  then  undoubtedly  there  was  imminent 
danger  of  a  collision.  The  evidence  on  the  part  of 
the  Excel  is  that,  under  those  circumstances,  after 
an  ineffectual  attempt  to  obtain  the  globe  light, 
the  green  light  was  taken  from  the  starboard  side 
of  the  vessel  and  exhibited  from  the  stern.  That 
mot  appears  to  be  proved,  and  their  Lordships  are 
by  no  means  satisfied  upon  the  evidence  that  that 
green  light  was  not  shown  in  sufficient  time  to 
have  enabled  the  overtaking  vessel,  if  she  had 
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kept  a  good  look-out,  to  have  avoided  the  collision, 
which  might  have  been  in  all  probability  prevented 
by  a  very  trifling  starboarding  of  the  helm. 

Under  these  circumfitances,  in  their  Lordships' 
view,  it  is  not  established  that  the  Excel  did  neg- 
lect any  precaution  "  which  may  bo  required  by 
the  ordinary  practice  of  seamen,'  and  that  no  case 
of  contributory  negligence  has  been  made  out 
against  her. 

Under  these  circumstances,  their  Lordships  will 
humbly  advise  her  Majesty  to  affirm  the  decision 
of  the  Admiralty  Court,  and  to  dismiss  this  appeal 
with  costs.  Appeal  dismissed. 

Solicitors  for  the  appellants.  Stoke*,  Saunders, 
and  Stokes. 

Solicitor  for  the  respondents,  Thomas  Cooper. 


Thursday,  June  17,  1875. 
(Present :   Sir   James  W.    Colvilk,  Sir    Barnes 
Pe»coce,  Sir  MoNTiOUE  Smith,  and  Sir  Robert 
P.  Collier.) 

Tee  Earl  Spbhcbr. 
Collision — Ship  overtaken — Duty  to  show  a  light 

astern — Speed. 
Although  a  shipis,  under  some  circumstances,  bound 
to  keep  a  look-out  astern,  and  to  ehow  a  light  or 
give  a  signal  to  another  ship  overtaking  her  and 
evidently  unable  to  see  her,  nevertheless,  where  a 
steamer  going  at  a  high  rate  of  speed  in  a  fair- 
way overtakes  a  sailing  ship  showing  no  light  or 
signal,  and  does  not   see  her  until  too   near  to 
avoid  a  collision,  although  keeping  a  good  look- 
out, the  steamer  will  le  held  atone  to  blame,  if  a 
lower  rate  of  speed  would  have  given  the  steamer 
time  to  have  avoided  the  collision  upon  sighting 
the  sailing  ship.(a) 
Tills  was  an  appeal  from  a  decree  of  the  Right 
Hon.  Sir  Robert  Phillimore,  the  learned  Judge  of 
the  High  Court  of  Admiralty  of  England,  in  a 
case  of  damage  lately  pending  in  that  court,  pro- 
moted by  the  respondents,  as  the  owners,  master, 
and  crew  of  the  Merlin,  and  the  owners  of  her 
cargo,  against  the   steamship   the  Earl   Spencer, 
owned  by  the  appellants,  the  Loudon  and  North- 
Western  Railway  Company. 

The  cause  arose  out  of  a  collision  which  took 
place  between  the  two  vessels  about  4.30  a.m.,  on 
Saturday  morning,  the  17th  Oct.  1874,  within 
Holyhead  Bay,  North  Wales,  a  little  inside  the 
breakwater.  The  Merlin  was  a  schooner  of  65 
tons  register,  manned  by  a  orew  of  fcur  hands,  all 
told,  and  whilst  proceeding  from  Carmarthen  to 
Liverpool  with  a  cargo  of  tin  plate,  was  in  Holy- 
head Bay,  inside  the  breakwater.  The  Earl 
Spencer,  a  paddle-wheel  steamship  of  481  tons 
register  and  350   horso    power,   was   proceeding 


(a)  This  derision  and  tba  one  preceding  it,  TKs  Anglo- 
Indian  {ants,  p.  1),  have  the  effect  of  overrating  the 
derision  or  the  Admiralty  Court  in  The  Earl  Spencer 
(ante,  vol.  2,  p.  523),  where  it  wu  derided  that  there  wo 
no  dot;  upon  any  ship  to  exhibit  lights  other  than  tba 
lights  provided  by  the  regulations,  and  that,  in  faot,  suoh 
exhibition  of  lights  would  be  contrary  to  law.  Now. 
however,  a  vessel  seeing  another  overtaking  her  will 
be  bound  to  show  a  light  or  signal  if  there  is  danger  of 
collision,  and  the  headmost  ship  has  season  to  believe 
that  the  following  ship  oaimot  make  her  oat;  in  effect, 
where  the  speoial  nironmstanoes  or  the  ordinary  praotloe 
of  seamen  require  the  exhibition  of  suoh  a  light.  Whether 
the  exhibition  of  the  stern  light  is  required  will  of  oouree 
be  a  question  fee  the  oourt  or  the  ■" 


from  Oreenore,  Ireland,  to  Holyhead,  with  cargo 
and  pesseDgera. 

The  caae  for  the  appellants,  as  set  up  in  their 
answer,  was,  that  under  the  foregoing  circum- 
stances, the  Earl  Spencer  proceeded  on  her  said 
voyage  in  safety  until  about  4.25  a.m.  on  the  17th 
Oct.  1874,  when  the  tide  being  ebb,  the  weather 
dark  and  rainy,  and  a  gale  blowing  from  the  S.S.W., 
the  Earl  Spencer  was  rounding  the  breakwater  of 
and  entering  Holyhead  Outer  Harbour,  heading 
about  S  jE.,  with  her  regulation  lights  burning 
brightly,  and  a  good  look-out  being  kept  on  board 
of  her  at  such  time ;  and  after  rounding  the  break- 
water those  on  board  the  Earl  Spencer  suddenly 
sighted  a  vessel,  which  turned  out  to  be  the  Marl  in, 
with  no  lights  visible,  bearing  about  half  a  point 
OD  the  starboard  bow  of  the  Earl  Spencer,  and  close 
ahead  of  the  latter  vessel,  and  inside  the  break- 
water. The  captain  of  the  Earl  Spencer,  thinking 
that  the  Merlin  was  a  vessel  at  anchor,  starboarded 
the  helm  of  the  Earl  Spencer  to  go  to  the  east- 
ward, and  outside  of  her  and  of  the  other  shipping, 
there  being  several  vessels  at  anchor  to  the  west- 
ward of  the  Merlin ;  but,  discovering  immediately 
afterwards  that  the  Merlin  was  under  weigh,  the 
Captain  of  the  Earl  Spencer  ordered  the  engines  of 
that  vessel  to  be  stopped  and  reversed  full  speed, 
which  order  was  immediately  obeyed,  but  the  time 
which  had  elapsed  from  the  sighting  of  the  Merlin 
was  so  short,  and  as  the  Merlin  was  steering  a 
course  which  crossed  the  course  of  the  Earl 
Spencer,  that  latter  vessel  was  unable  to  avoid  the 
Merlin,  but  her  bow  oame  into  contact  with  the 
stern  and  port  cuarter  of  the  Merlin.  The  cap- 
tain of  the  Earl  Spencer  attempted  to  tow  the 
Merlin  into  safety,  but,  after  an  unsuccessful  at- 
tempt to  do  so,  was  compelled,  through  fear  of 
risking  the  lives  and  property  under  his  care,  to 
abandon  her,  alter  taking  on  board  her  crew. 

The  appellants  charged  those  on  board  the 
Merlin  with  improperly  omitting,  under  the  cir- 
cumstances of  the  case  to  hail  the  Earl  Spencer 
or  to  show  a  light,  or  to  take  any  proper  measures 
in  due  time  to  warn  those  on  board  the  Earl 
Spfmeer  of  the  proximity  and  position  of  the 
Merlin,  although,  from  the  relative  position  of  the 
two  ships,  the  regulation  lights  of  the  Meilin 
were  not  visible  to  those  on  board  the  Earl  Spencer. 
The  appellants  further  charged  that  those  on  board 
the  Merlin  neglected  to  comply  with  the  pro- 
visions of  articles  19  and  20  of  the  Regulations  for 
Preventing  Collisions  at  Sea.  The  appellants 
further  charged  that  the  said  collision  was  occa- 
sioned or  contributed  to  by  the  negligence  of 
those  on  board  the  Merlin. 

The  case  of  the  Merlin,  as  stated  in  her  petition 
was,  that  she  was  on  the  starboard  tack,  heading 
about  S.E.  by  S.,  with  a  moderate  gale  from  the 
S.8.W.,  weather  rainy,  and  tide  about  one  and  a 
half  hour's  ebb,  and  was  making  ulviut  lj  to  2 
knots  per  hour,  with  her  proper  regulation  lights 
duly  exhibited  and  burning  brightly;  that  she 
was  under  double-reefed  mainsail,  reefed  topsail, 
standing  jib,  and  fore  staysail,  and  her  crew 
were  engaged  in  setting  her  double-reefed  fore- 
sail, the  captain  having  charge  of  the  holm. 
That  the  Earl  Spencer,  with  her  three  lights 
open,  was  seen  at  the  distance  of  about  a  cable's 
length  astern  of  the  Merlin,  and  coming  towards 
her  under  steam.  The  Earl  Spencer,  though 
loudly  hailed  from  the  Merlin,  ran  against  and 
with  her  stem  struck  the  Merlin  a  violent  blow  on 
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her  port  quarter,  doing  her  a  great  deal  of  damage. 
The  crew  of  the  Merlin  got  on  board  the  Earl 
Spencer,  to  save  their  lives,  and  the  Earl  Spencer, 
after  an  unsuccessful  attempt  to  take  the  Merlin 
in  tow,  proceeded  into  Holyhead  Harbour,  and  the 
Merlin  and  her  cargo,  and  everything  on  board 
her,  were  totally  lost. 

The  respondents  charged  those  on  board  the 
Earl  Spencer  with  neglecting  to  keep  a  proper 
look-out;  with  improperly  neglecting  to  keep 
out  of  the  way  of  the  Merlin;  with  going 
too  fast,  considering  the  state  of  the  weather, 
and  not  duly  complying  with  the  provisions  of 
article  16  of  the  Regulations  for  Preventing  Colli* 
sions  at  Sea ;  and  that  the  said  collision,  and  the 
consequent  loss  of  the  Merlin  and  her  cargo,  and 
everything  on  board  her,  were  occasioned  by  the 
negligent  and  improper  navigation  of  the  Earl 
Spencer. 

On  the  11th  Feb.  1875  the  witnesses  were  ex- 
amined orally  in  court  before  the  learned  judge  of 
the  court  below,  assisted  by  Trinity  Masters.  The 
respondents  called  only  two  witnesses,  one  of 
whom  was  the  master  of  the  Merlin,  who  admitted 
in  cross-examination  that  if  he  had  seen  the  Earl 
Spencer  sooner  than  he  did  he  would  have  shown 
a  light  over  the  stern  of  his  vessel,  but  that, 
although  he  was  steering,  he  had  not  looked  round 
to  see  if  any  vessel  was  approaching  astern  of  him 
till  the  Earl  Spencer  was  only  a  cable's  length  off. 
The  evidence  of  the  appellants  supported  their 
case,  as  set  up  iu  their  answer.  The  appellants 
also  proved  that  the  night  was  so  dark  that  a 
vessel  not  showing  lights  could  not  be  seen  at 
a  greater  distance  than  from  one  to  two  cable 
lengths  off,  and  that  the  Merlin  was  actually  seen 
as  soon  as  it  was  possible  for  anyone  to  make  her 
out.  It  was  contended  by  the  appellants  that, 
under  the  circumstances  of  the  case,  the  speed  of 
the  Earl  Spencer  was  justifiable  and  proper,  and 
that  it  was  the  duty  of  those  on  board  the  Merlin 
to  exhibit  a  light  over  the  stern  of  that  vessel  in 
sufficient  time  to  enable  the  Earl  Spencer  to  keep 
out  of  the  way  of  the  Mei'lin,  and  that,  even  if  the 
speed  of  the  Earl  Spencer  had  been  less  she  could 
not,  by  reason  of  the  neglect  of  duty  on  the  part  of 
the  Merlin,  have  avoidea  the  collision.  The  learned 
judge  of  the  court  below  pronounced  the  Earl 
Spencer  to  blame,  on  the  ground  only  that  she  en- 
tered the  harbour  at  an  improper  speed,  and, 
having  reserved  the  question  of  the  duty  on  the 
part  of  the  Merlin  to  show  a  light,  on  the  18th 
Feb.  1875  delivered  his  judgment,  finding  that 
there  was  no  duty  on  the  part  of  the  Merlin  to 
exhibit  a  light,  and  that  the  Earl  Spencer  was 
alone  to  blame  for  the  collision.  The  judgment  of 
the  learned  judge  will  be  found  ante,  vol.  2, 
p.  525;  32  L.  T.  Sep.  N.  S.  370. 

From  this  decree  the  appellants  appealed,  for 
the  following  reasons : 

1.  Because  the  evidence  showed  that  the  Merlin 
neglected  to  keep  a  good  look-out  astern,  as  she 
was  bound  to  do,  under  the  circumstances  of  the 


case. 


2.  Because  it  was  the  duty  of  the  Merlin,  under 
the  circumstances  of  the  case,  to  exhibit  a  light 
over  her  stern,  or  make  some  signal  in  dne  time, 
to  warn  those,  on  board  the  Earl  Spencer  of  her 
proximity  apd  position. 

3.  Because  the  neglect  to  exhibit  a  light  or  to 
-nake  a  signal  was  the  neglect  of  a  precaution 

uired  by  the  ordinary  practice  of  seamen,  or  by 


the  special  circumstances  of  the  case,  within  the 
meaning  of  article  20  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea. 

4.  Because  it  was  admitted  by  the  master  of  the 
Merlin  that  if  he  had  seen  the  Earl  Spencer  sooner 
he  would  have  shown  a  light. 

5.  Because  the  finding  of  the  learned  judge, 
founded  upon  the  opinion  of  the  Elder  Brethren 
of  the  Trinity  House,  that  there  was  not  time  or 
opportunity  for  exhibiting  a  light  over  the  stern, 
is  not  in  accordance  with  the  evidence  given  by  the 
master  of  the  Merlin. 

6.  Because  the  evidence  showed  that  the  Earl 
Spencer  kept  a  good  look-out,  and  that  it  was  im- 
possible to  discover  the  Merlin  sooner  than  she 
actually  did. 

7.  Because  the  speed  of  the  Earl  Spencer  was 
not  excessive  under  the  circumstances  of  the  case. 

8.  Because  the  evidence  established  that  it  was 
necessary  for  the  Earl  Spencer  to  enter  the  har- 
bour at  full  speed. 

9.  Because  a  reduced  speed  on  the  part  of  the 
Earl  Spencer  would  not  have  enabled  her  to  avoid 
the  collision. 

James  P.  Aspinall  (Butt,  Q.C.  with  him),  for 
the  appellants. — It  is  clearly  established    by  the 
evidence  of  the   master  of  the  Merlin  that  he 
could  have  seen  the  Earl  Spencer  earlier  if  he  had 
looked  round;  that  he  did  not  look  round  soon 
enough  to  enable  him  to  give  us  any  warning  of 
his  position;    that  if  he  had   looked   round   he 
would  and  could  have  given  us  some  signal,  as 
it    was    his    practice    to    do    so.    There    was    a 
good    look-out    kept    on  board  the    Earl   Spen- 
cer,   and    the    Merlin     was     seen    as    soon     as 
it    was    possible   to    see    her;    it   was    impossi- 
ble   to   see  vessels  on  that  night  at  a  greater 
distance    than   the  length    of   a    cable    or    two; 
the  master  of    the    Earl  Spencer  acted  reason- 
ably, under   the    circumstances — it    would    have 
been   dangerous   to    port,  and  to  have    stopped 
and  reversed,  as  soon  as  he  made  out  that  there 
was  a  ship,  was  not  a  course  be  was  bound  to  carry 
out,  as  he  reasonably  believed  the  schooner  was  at 
anchor.     The    speed    of   the    Earl   Spencer   was 
not  excessive.     Every  vessel  js  entitled  to  go  at 
full  speed  when  there  is  no  fog,  so  long  as  that 
speed  does  not  necessarily  endanger  other  vessels, 
and  there  was  nothing  here  to  endanger  the  Mei'lin 
if  she  had  used  the  due  precautions  which  we  say 
she  was  bound  to  do.    To  rule  otherwise  would  be 
to  say  that  all  steamships  are  bound  to  go  at  such 
a  speed  that  they  cannot  overtake  and  endanger  a 
slow  sailing  vessel  on  a  dark  night ;  and  this  would 
apply  equally  to  ships  on  the  high  seas  in  the 
usual  track  of  vessels.     If  the  Merlin  had  given  a 
signal,  the  Earl  Spencer  would  have  recognised  her 
position  in  sufficient  time  to   have  avoided   her, 
and,  whatever  the  speed  of  the  Earl  Spencer,  there 
would  have  been  no  collision.    It  would  have  been 
dangerous  for  her  to  go  at  less    speed   at  the 
mouth  of  the  harbour  on  such  a  dangerous  coast. 
But  even  if  the  speed  of  the  Earl  Spencer  was 
too  great  under  tho  circumstances,  with  such  less 
8 peed  as  she  could  have  kept  up  with  safety  to 
herself,  she  would  not  have  avoided  a  collision. 
She  was  just  at  the  entrance  to  the  harbour,  when 
the  Merlin  was  sighted.     The  lowest  speed  at 
which  she  could  have  gone  with  safety  would  have 
been  half  speed,  which  would  have  been  about  7 
or  8  knots.      She  could  not  have  stooped    hpr- 
Belf  after  sighting  the  schooner  in  time  to  have 


MAEITIME  LAW  OASES. 


Priv.  Co.] 


The  Earl  Spencer. 


[Priv.  Co. 


avoided  the  collision  any  more  than  if  she  had  been 

foing  at  full  speed.    The  distance  was  too  short, 
f  the  Merlin  had  displayed  a. light  or  signal  the 
Earl  Spencer  would  have  been  enabled  to  avoid 
collision  altogether,  whatever  her  speed,  either  by 
stopping  or  by  some  other  means.     There   was 
special  reason  for  showing  a  light  in  that  place, 
because  the  land  is  high,  and  the  Merlin  was 
between  the  Earl  Spencer  and  the  land,  and  conse- 
quently obscured  by  it,  and  not  so  visible  as  in  the 
open  sea.  The  Merlin  was  bound  under  the  circum- 
stances to  show  a  light.  It  is  the  duty  of  every  vessel, 
navigating  a  fairway  on  a  dark  night  such  as  this, 
to  show  a  light  to  any  other  vessel  approaching 
astern  of    the  former  in  such   a  direction  that 
the  leading    vessel's    regulation  lights    are    not 
visible  to  the  following  vessel,  more  especially 
if  the  following  vessel  is   a   steamship  and  the 
followed  a  sailing  ship,  because  the  steamship 
must  overtake  the  other.     This  duty  arises  from 
the    regulations    and    from    the    maritime    law: 
First.  The  regulations  for  preventing  collisions 
contain  no  provision  which  prohibits  the  exhi- 
bition of  a  stern  light  or  signal,  but,  on  the  con- 
trary, they  expressly  provide   such    a  light  or 
signal  must  be  exhibited,  if  required  by  the  ordi- 
nary practice  of  seamen,  or,  in  other  words,  by 
the  maritime   law  or  common  law  of  the  sea. 
Secondly.   By  the    practice  of  seamen,   and  by 
maritime  law,  the  exhibition  of  a  light  or  signal 
over  the  stern  of  a  ship,  in  such  circumstances  as 
the  present,  is  obligatory,  and  in  default  thereof  a 
ship  is  precluded  from  recovering  for  damage  re- 
ceived.    First.  By  article  2  of  the  Regulations  for 
Preventing  Collisions,  the  lights  mentioned,  &c, 
"  shall  be  carried  in  all  weathers,"  and  "  no  others." 
These  lights  are  to  be  carried  on  board  large 
vessels,  and  must  be  fixed  and  stationary,  as  dis- 
tinguished   from  other    temporary   lights:    (see 
Arts.  3,  4,  5.)    Wherever  lights  cannot  be  fixed 
they  are  to  be  "  exhibited  "  over  the  side  in  time 
to  prevent  collision  (Arts.  6  and  9),  thus  showing 
that  the  rules  conU  m plate  a  distinction  between 
carrying  and  exhibiting.    Where  the  rules  say 
that  "  no  other "  lights  are  to  be  carried,  it  can 
only  mean  that,  for  the  purposes  intended  by  the 
rules,  no  other  lights  are  to  be  carried — that  is  to 
say,  there  is  to  be  no  variation  in  the  colour  of  the 
respective  side  lights  or  masthead  light,  as  the 
red  is  intended  to  indicate  port  and  green  star- 
board; that  there  is  to  be  no  variation  in  the 
mode  of  fixing    the    lights,  as    the   mode   pre- 
scribed  by  the  rules  is  the   most  effective   for 
the  purpose  intended,  viz.,  to  prevent  each  light 
being  seen  across  the  bow.  It  is  submitted  that 
the  rules  indicate  only  the  lights  which  are  to  be 
carried  for  the  purpose  of  giving  warning  to  ves- 
sels ahead,  and  the  way  of  carrying  such  lights ; 
they  do  not  interfere  with  the  occasional  exhi- 
bition  of    other  lights  for  particular   purposes. 
Under  article  9,  a  fishing  boat  would  be  bound  to 
exhibit  her  red  light  to  a  vessel  approaching  abaft 
the  beam.    This  contention  is  strongly  corrobo- 
rated by  article  20,  providing  "  nothing  in  these 
rules  shall  exonerate  any  ship,  or  the  owner  or 
master  or  crew  thereof,  from  the  consequences  of 
any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect 
of  any  precaution  which  may  be  required  by  the 
ordinary  practice  of  seamen,  or  by  the  special  cir- 
cumstances of  the  case."    If  nothing  in  the  rules 
raerates  a  ship  from  the  neglect  of  a  precaution 


required  by  the  practice  of  seamen,  or  by  the  cir- 
cumstances of  the  case,  the  observance  of  articles 
2  and  5  will  not  exonerate  the  Merlin  from  neglect 
to  show  a  light  or  signal  astern  if  such  signal  was 
required  by  the  ordinary  practice  of  seamen  in  the 
special  circumstances.     In  The  Anglo-Indian  (ante, 
p.  1 ;  33  L.  T.  Rep.  N.  S.  [233),  this  question  was 
considered,  and  the  duty  to  show  a  light  or  signal 
was     laid    down,    and   in    that   case    the    facts 
requiring  a  signal  were  not  so  strong  as  here. 
Secondly.  By  the  ordinary  practice    of    seamen 
and  special  circumstances  the  Merlin  ought  to 
have  shown  a  light  and  given  a  signal.      The 
master's  own  admission  shows  that  it  was  his 
practice.    The  groundwork  of  all  rules  as  to  the 
exhibition  of  lights  and  giving  of  warnings  at 
night,  whether  at  sea  or  on  land,  is  that  the  thing 
or  vehicle  carrying  the  lights  is  an  obstruction  in 
a  highway,  blocking  up  the  free  right  of  passage 
and  endangering  the   safety  of  other  vehicles, 
whether  the  vehicle  exhibiting  the  lights  or  giving 
the  warning  be  in  motion  or  stationary.      The 
duty  to  exhibit  a  signal  or  give  a  warning  does 
not  depend  upon  the  direction  in  which  the  vehicle 
is  proceeding.    I  submit  that  every  vessel,  seeing 
another  approaching  her  which  she  has  reason  to 
believe,  from  the  direction  in  which   she  is  ap- 
proaching, does  not  see  her  and  is  likely  to  come 
into  collision  with  her,  is  bound  to  give  some  warning 
to  the  approaching  vessel.    The  duty  to  exhibit  a 
light  when  in  motion  to  vessels  ahead  is  pre- 
scribed by  the  rules.    So  also  with  respect  to  ves- 
sels at  anchor.     But  I  submit  that  there  is  no 
practical  distinction  between  vessels  at  anchor  and 
a  slow   sailing    vessel,  when    approached    by   a 
steamer  from  astern.    It  is  equally  an  obstruction 
to  the  highway,  and  on  a  dark  night  it  is  next  to 
impossible  for  a  steamer  to  make  it  out  until  too 
near  to  avoid  a  collision.    The  difference  of  pace 
between  a  sailing  vessel  beating  and  a  steamer  is 
usually  so  threat  that  the  beating  ship  is,  com- 
paratively  speaking,    stationary,   and    this   is    a 
ttrng   of    course    well    known   to   seamen,    and 
one  against  which  they  ordinarily  provide.    The 
duty  of  showing  a  light    was    laia    down    first 
in  the  case  of  vessels  at  anchor,  and  the  duty  of 
vessels  in  motion  did  not  arise  till  within  recent 
times,  for  the  obvious  reason  that  it  was  not  until 
more  modern  times  that  commerce  increased  so  enor- 
mously and  steam  made  such  a  difference  in  speed. 
But  the  principle  is  the  same  in  both  cases,  namely, 
that  they  are  Dound  to  give  warning  of  an  obstruc- 
tion, and  the  obligation  arose  long  before  any 
statutory  rules,  and  out  of  the  maritime  custom. 

Baldeeaorni  delle  Assecurazioni  Marittime,  torn.  2, 

part  2.  tit.  6,  §§32,38,34; 
Bynkershoek  Qaeet.  Jar.  Priv.  lib.  4,  o.  22 ; 
The  Rose,  2  W.  Bob.  1,  4 ; 
The  Columbine,  2  W.  Bob.  33 ; 
The  Iron  Duke,  2  W.  Bob.  377 ;  4  Notes  of  Oases,  9 

Jur.  476 ; 
The  Delaware  v.  Osprey,  2  Wallaoe  Jr.  268 ; 
The  Louisiana  v.  Fisher,  21  Howard  1 ; 
The  Saxonia,  Lash.  410 ; 
The  Olivia,  Lash.  497. 

These  cases  establish  that  it  is  the  duty  of  a  ship 
to  exhibit  to  another  approaching,  a  light.  This 
duty  exists  wholly  irrespective  of  the  direction 
from  which  one  vessel  is  approaching  the  other. 
The  obligation  would  have  existed  even  if  the 
approach  had  been  from  the  stern.  In  The  Sax- 
onia (ubi  wp.)f  it  is  said:  "No  blame  can  attach 
to   a   vessel   for   running  foul  of  another  vessel 
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if  it  has  been  impossible  until  tbe  collision 
was  inevitable."  Henoe,  before  the  rules  there  was 
an  obligation  by  maritime  law  to  show  a  light  or 
signal  to  vessels  approaching  from  the  stern  when 
the  night  was  so  aark  that  vessels  could  only  be 
seen  at  short  distances ;  that  this  obligation  is  not 
taken  away  but  rather  enforced  by  the  regulations  ; 
that  the  present  case  was  most  clearly  one  where 
a  light  or  signal  was  necessary,  the  night  being 
very  dark,  and  the  master  admitting  he  would 
have  shown  it  if  he  had  seen  the  Earl  Spencer;  that 
he  ought  to  have  kept  a  look-out  astern,  so  as  to 
have  seen  the  Earl  Spencer  sooner,  and  show*  a 
light  in  time ;  that  the  neglect  to  show  the  light 
or  signal  prevents  the  plaintiffs  from  recovering, 
as  there  would  have  been  no  collision  if  it  had 
been  shown. 

Mikoard,  Q.C.  and  E.  0.  Clarkson,  for  the  re- 
spondents.— It  is  the  duty  of  a  following  ship  to 
keep  out  of  the  way  of  a  ship  ahead,  and  it  is  so 
prescribed  by  the  Regulations  for  Preventing  Col- 
lisions at  Sea,  article  15 ;  but  there  is  no  duty  im- 
posed upon  the  leading  ship  save  that  of  keeping  her 
course.  [Sir  B.  P.  Collier. — Is  there  no  duty  on 
the  part  of  the  leading  ship  to  keep  a  look-out 
astern.]  There  is  a  duty  to  look  out  ahead,  but  not 
astern.  [Sir  Montague  Smith. — It  must  be  the 
duty  of  some  one  on  board  a  leading  ship  in  a  fair- 
way and  crowded  place  to  look  round  now  and 
then,  although  she  may  not  be  bound  to  have  the 
same  vigilant  look-out  astern  as  ahead.]  If  the 
steamer  had  been  going  at  a  moderate  pace  there 
would  have  been  time  to  have  signalled  when  she 
was  seen,  so  as  to  have  prevented  a  collision.  In 
The  Anglo-Indian  (ante,  p.  1),  the  duty  to 
show  a  light  astern  under  some  circumstances 
is  laid  down,  and  that  is  binding,  but  in  the 
present  case,  if  the  steamer  had  come  up  at 
a  proper  pace,  the  schooner  would  have  had  time 
to  give,  and  might  have  given,  some  signal,  but  it 
was  impossible  to  do  so  in  consequence  of  her 
excessive  speed  and  the  shortness  of  the  time. 
There  is,  however,  no  law  requiring  a  leading  ship 
to  have  on  board  a  signal  to  be  shown  astern.  [Sir 
Montague  Smith. — Bat  you  must  take  all  prudent 
measures,  and  would  it  not  be  a  prudent  thing  to 
have  some  such  light  or  signal  ?]  We  were  clearly 
not  bound  to  carry  a  riding  light  ready  for  exhibi- 
tion. We  had  no  opportunity  of  getting  a  light 
ready.  We  were  entitled  to  assume  that  they 
would  see  us  in  due  time,  and  that  they  would 
come  at  a  pace  which  would  enable  them  to  take 
proper  measures  to  avoid  us.  It  was  not  our  pro- 
vince to  be  supplied  with  extraordinary  means  of 
making  our  position  known.  If  it  had  been  re- 
quired that  sailing  vessels  should  carry  such 
signals  or  lights,  the  sailing  rules  would  have  so 
provided.  [Sir  Montague  Smith. — It  is  said  that 
lights  or  signals  are  to  be  used  in  special  circum- 
stances in  article  20.]  That  does  not  contemplate 
that  sailing  ships  are  to  carry  another  light  ready 
to  supplement  the  ordinary  fixed  lights.  It  is 
expressly  provided  by  the  sailing  rules,  article  2, 
that  no  nghts  other  than  those  prescribed  in  the 
specific  articles  named  therein  shall  be  carried. 
[Sir  Montague  Smith. — Would  you  contend  that 
if  a  vessel  approaching  you  at  a  moderate  rate  of 
speed  were  unable  to  see  yon,  and  you  knew  it, 
and  you  were  necessarily  in  a  place  of  danger,  you 
were  not  bound  to  take  some  precaution  to  make 
her  Mire  of  your  position  P  There  mast  be  some 
duty  to  look  astern.]    We  were  bound  to  do  that 


which  any  ordinary  seamen  taking  ordinary  care 
would  do,  but  I  submit  that  it  was  impossible  to 
do  anything  under  the  circumstances  ;  they  came 
upon  us  too  rapidly.  [Sir  It.  P.  Collier. — You 
could  do  nothing  when  you  actually  saw  the 
steamer,  but  the  master  says  if  he  had  looked 
round  he  could  have  seen  the  steamer  a  long  dis- 
tance, and  would  have  shown  a  light.  Why  did 
he  not  do  so  P]  The  real  cause  of  the  collision 
was,  not  the  failure  to  give  a  signal  on  the  part  of 
the  Merlin,  but  the  excessive  speed  of  the  Earl 
Spencer ;  but  for  that  they  would  have  had  ample 
time  to  have  avoided  us ;  if  they  had  been  going 
slower  when  they  sighted  us,  they  could  have  ascer- 
tained which  way  we  were  going,  and  then  would 
have  had  time  to  shift  their  helm  so  as  to  clear  us. 
If  extra  signals  or  lights  are  encouraged,  there 
will  be  great  confusion  and  danger  ensuing  there- 
from. The  only  duty  as  to  look  out  astern  is,  that 
a  leading  ship  must  keep  such  a  reasonable  look- 
out as  will  enable  her  to  give  warning  to  ships 
approaching  at  a  proper  speed. 

Aspinall,  in  reply. — Even  supposing  the  speed 
of  the  Earl  Spencer  was  excessive,  that  would 
only  make  her  half  to  blame;  if  a  signal  of 
her  position  had  been  given  by  the  Merlin  at  an 
earlier  period,  the  Earl  Spencer,  in  spite  of  her 
speed,  could  and  would  have  avoided  the  collision. 
When  entering  a  channel  where  they  are  likely  to 
be  followed,  ships  are  bound  to  keep  some  look-out 
so  as  to  prevent  ships  coming  into  them  astern 
by  giving  a  signal,  and  some  one  on  board  ought 
to  look  astern  sufficiently  often  to)  enable  him  to 
take  precaution  in  reasonable  time. 

The  judgment  of  the  court  was  delivered  by 

Sir  Robert  P.  Collier. — The  material  circum- 
stances of  this  case  are  as  follows : 

The  Merlin,  a  small  coasting  schooner  of 
65  tons,  with  four  hands  on  board,  was  bound 
on  a  voyage  from  Carmarthen  to  Liverpool 
with  a  cargo  of  tin  plate,  but  owing  to  a 
strong  gale  setting  in  from  the  S.S.W.  she 
beat  up  for  and  entered  Holyhead  Harbour, 
and  at  the  time  of  the  collision,  which  was  in 
the  night  or  towards  the  morning  of  the  17th 
Oct.,  there  being  a  strong  wind  and  also  a 
drizzling  rain,  she  was  going  about  two  and  a  half 
knots  an  hour.  The  Earl  Spencer  is  a  steamer, 
carrying  passengers  and  cargo,  plying  between 
Greenore  and  Holyhead,  and  was  coming  into 
Holyhead  at  the  same  time,  taking  very  much  the 
same  course  as  the  Merlin.  According  to  her  own 
showing  the  steamer  entered  the  harbour  of  Holy- 
head at  a  speed  of  eleven  knots  an  hour,  and  at 
about  a  cable's  length  or  somewhat  more  she  saw 
the  Merlin  in  front  of  her.  It  appears  that  the 
captain  came  to  the  conclusion  that  the  Merlin 
was  anchored,  although  the  Merlin  showod  no 
light ;  acting  upon  that  view  he  put  the  helm  of 
the  Earl  Spencer  to  the  starboard,  and  the  result 
was  that  in  a  short  time  he  ran  into  the  port 
quarter  of  the  Merlin,  and  the  Merlin  was  subse- 
quently sank.  The  court  below  has  held  that  the 
Earl  Spencer  was  alone  to  blame  for  this  collision, 
owing  to  the  excessive  speed  at  which  she  entered 
the  harbour.  Their  Lordships  have  no  doubt  that 
the  finding  of  the  court  is  right  so  far  as  the  Earl 
Spencer  is  held  to  be  to  blame.  Their  Lordships 
entirely  agree  that  she  entered  the  harbour  with 
a  reprehensible  and  they  may  add  a  reckless  speed, 
considering  the  time  of  the  night,  the  state  of 
the  weather,  and  that  a  number  of  vessels  wore  in 


8 


MARITIME  LAW  CASES. 


Peiv.  Co.] 


LOCKHABT  9.  FALL 


[Ex. 


the  habit  of  anchoring  very  near  to  the  path  which 
■he  took. 

It  appears  to  their  Lordships  also  that  she 
is  to  blame  for  executing  a  wrong  manoeuvre. 
Seeing  no  light  on  board  the  Merlin,  and  seeing  the 
Merlin  in  the  usual  route  of  the  steamers,  which 
would  not  be  the  usual  anchoring  ground,  though 
not  far  from  it,  it  appears  to  then:  Lordships  that 
the  captain  was  not  justified  in  assuming  that  the 
Merlin  was  at  anchor,  and  that  he  took  a  wrong 
manoeuvre  in  starboarding  his  helm,  whereas  if  he 
had  attended  to  the  advice  of  the  mate  in  time, 
which  was  to  port  the  helm,  the  collision  would 
have  been  avoided. 

The  question  remains  whether  there  was  con- 
tributory negligence  on  the  part  of  the  Merlin. 
The  captain  or  the  Merlin  certainly  says  that 
he  was  at  the  belm,  and  that  if  he  had  lookt  d 
round  he  probably  could  have  seen  the  steamer 
some  considerable  distance  off,  and  if  so  that  he 
should  have  waived  a  light  or  adopted  some  mode 
of  attracting  her  attention. 

On  the  whole,  however,  their  Lordships  see  no 
reason  to  dissent  from  the  finding  of  the  court 
below,  that  the  Merlin  was  not  guilty  of  contri- 
butory negligence  such  as  would  fix  her  with  a 
portion  of  the  blame  of  this  collision.  Their  Lord- 
ships do  not  at  all  depart  from  the  rule  which  they 
laid  down  in  a  recent  case,  The  Anglo-Indian 
(ubi  sup.).  They  are  far  from  saying  that  it 
is  never  the  duty  of  a  vessel  ahead  to  look  behind. 
There  may,  undoubtedly,  be  circumstances  of  an 
exceptional  character  which  may  throw  upon  the 
vessel  ahead  the  duty  of  looking  behind,  and, 
further,  of  giving  some  signal,  by  the  way  of  a 
light  or  otherwise,  to  a  vessel  behind  approaching 
her  under  circumstances  under  which  there  is 
reason  to  suppose  that  the  after  vessel  does  not  see 
the  vessel  in  front,  and  when  there  is  danger  of  a 
collision.  But  in  this  case,  although  no  doubt  the 
night  was  a  dark,  and  to  a  certain  extent  a  stormy 
one,  it  appears  to  their  Lordships  that  the  Merlin 
could  have  been  seen  at  a  sufficient  distance  by 
the  steamer  for  the  collision  to  have  been  avoided  if 
the  steamer  had  gone  at  a  proper  speed  (which,  ac- 
cording to  their  Lordships  view,  would  be  some- 
where about  one  half  or  possibly  less  than  half  of 
the  speed  at  which  she  was  going).  That  being 
■o,  the  captain  of  the  Merlin  might  reasonably 
have  supposed  that  steamers  coming  in  his  wake 
would  (as  their  primd  facie  duty  at  all  events  was) 
keep  out  of  his  way,  and  their  Lordships  are  not 
able  to  say  that  he  was  guilty  of  negligence  con- 
tributing to  the  accident,  simply  because  a  look- 
out behind  was  not  kept,  and  no  signal  was  given 
to  the  approaching  vessel. 

For  these  reasons  their  Lordships  are  of  opinion 
that  the  judgment  of  the  court  below  is  right,  and 
they  would  numbly  advise  her  Majesty  that  it  be 
affirmed,  and  that  this  appeal  be  dismissed  with 
costs. 

Appeal  dismissed* 

Solicitor  for  the  appellants,  R.  F.  Roberts. 

Solicitors  for  the  respondents,  Ingledew,  Ince, 
and  Greening. 
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LOCKHABT  V.  FaLK. 

Ship  and  shipping — Charter-party — Demurrage — 
Lien  and  exemption  clause— Detention  at  port  of 
loading — Action  for  by  shipowner — Construction 
of  charter-party. 

By  a  charter-party  between  the  plaintiff  and  the 
defendant,  a  vessel  of  the  plaintiff  was  to  proceed 
to  W.  and  there  load  a  cargo  "  in  the  customary 
manner,"  and  forthwith  proceed  to  R.  and  deliver 
the  same.  ..."  The  cargo  to  be  discharged  in 
ten  working  days  (weather  permitting),  commenc- 
ing from  the  day  after  the  ship  has  got  into  her 
proper  discharging  berth.  Demurrage  at  21.  per 
100  tons  register  per  day.  .  .  .  The  ship  to  have 
an  absolute  lien  on  cargo  for  freight  and  demur- 
rage, the  charterer's  liability  to  any  clauses  in 
this  charter  ceasing  when  he  has  delivered  the 
cargo  alongside  the  ship."  It  was  proved  that 
at  W.  the  customary  rate  of  loading  was  twenty 
tons  a  day. 

In  an  action  by  the  shipowner  against  the  char- 
terer for  damages  for  undue  detention  of  the 
vessel  at  the  port  of  loading,  the  judge  of  the 
County  Court  held  that  the  claim  was  not  for 
demurrage,  and  gave  judgment  for  the  plaintiff 
for  44Z.  is.  Sd.,  being  damages  for  detention  for 
sixteen  days  at  the  rate  of  21.  15*.  2d.  per  day. 
And  on  appeal  therefrom,  it  was 

Held,  by  the  Court  of  Exchequer  (Cleasby,  Pollock, 
and  Amphlett,  BB.),  dismissing  the  appeal,  thai 
the  decision  of  the  County  Court  judge  was  right, 
and  that  the  demurrage  and  lien  and  exemption 
clauses  in  the  charter  party  were  applicable  to  the 
port  of  discharge  only,  and  did  not  apply  to  the 
shipowner's  claim  for  damages  arising  from 
delay  on  the  part  of  the  charterer  at  the  port  of 
loading. 

Bannister  v.  Breslauer  (16  L.  T.  Rep.  N.  S.  418 ; 
36  L.  J.  195,  C.  P. ;  L.  Rep.  2  C.  P.  497),  and 
Francesco  v.  Massey  (L.  Rep.  8  Ex.  101 ;  ante, 
vol.  2,  p.  594,  n.),  discussed  and  distingtiished.(a) 

(a)  Since  the  above  decision  the  Exohequer  Chamber, 
in  Kith  v.  Cory  (ante,  vol  2,  p.  593),  have  decided  some- 
what differently.  In  that  case  a  charter-party  between 
a  shipowner  and  a  charterer  provided  that  the  cargo  was 
to  be  loaded  in  thirteen  working  days,  and  was  to  be 
discharged  at  not  less  than  thirty-five  tons  per  working 
day  from  the  time  of  the  ship  being  ready ;  that  there 
should  be  ten  days  on  demurrage  for  all  like  days  above 
the  said  days,  to  be  paid  at  the  rate,  Ac. ;  and  that  the 
charterer's  liability  should  cease  when  the  ship  was 
loaded,  the  captain  or  owner  having  a  lien  on  oargo  for 
freight  and  demurrage.  An  action  was  brought  by  the 
shipowner  against  the  charterers  for  four  day's  demur, 
rage  at  the  port  of  loading  bejond  the  thirteeu  clear 
working  days  allowed  by  the  charter  party,  and  it  was 
held  that  the  demurrage  days  related  to  the  port  of 
loading  as  well  as  the  port  of  discharge,  and  that  the 
charterer's  liability  for  all  such  demurrage  ceased  when 
the  ship  was  loaded.  The  distinction  between  that  ease 
and  the  present  is  that  in  the  present  there  were  no 
definitely  named  number  of  days  for  loading,  conse- 
quently no  days  to  which  the  term  demurrage,  as  strictly 
applied,  could  refer  at  the  port  of  loading ;  whereas  in 
Kith  v.  Cory  there  was  a  definite  number  of  loading  days, 
and  therefore,  in  accordance  with  the  decisions,  the  de- 
murrage clause  was  held  to  apply  to  both  port  of  load- 
ing and  discharge.  It  is  to  be  regretted,  however,  that 
the  meaning  of  the  word  "demurrage"  should  be  so 
rettrioted.  In  the  ordinary  oonmeroial  senee  it  means 
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The  date  given  in  the  bill  of  lading  is  not  conclusive 
evidence  that  the  cargo  was  shipped  be/ore  that 
date. 

This  was  an  appeal  from  the  decision  of  the  judge 
of  the  County  Court  of  Yorkshire,  and  the  fol- 
lowing are  the  material  facts  of  the  special  case 
stated  by  the  judge  for  the  opinion  of  the  Court  of 
Exchequer. 

The  plaintiff  in  the  action  entered  a  plaint  for 
50L,  and  the  following  were  the  particulars  an- 
nexed to  the  summons :  "  The  plaintiff  sues  the 
defendant  for  that  on  the  16th  March  1874,  it 
was  mutually  agreed  between  Jno.  Co-ran,  the 
master  of  the  plaintiffs  vessel,  the  Zoe,  of  138  tons, 
as  agent  for  the  plaintiff  and  the  defendant,  that 
the  plaintiff's  said  vessel  should  go  with  all  con- 
venient speed  to  Western  Point,  and  there  load, 
from  the  defendant  or  his  factors,  a  full  and  com- 
plete cargo  of  rock  salt,  in  the  customary  manner 
(certain  damages  and  accidents  excepted),  and 
demurrage  was  to  be  27.  per  100  tons  register 
per  day.  And  the  plaintiff's  vessel  proceeded  to 
Weston  Point,  and  did  all  that  was  necessary  to 
have  the  defendant's  part  of  the  charter  fulfilled ; 
but  the  defendant  did  not  load  the  said  vessel  in 
the  customary  manner,  but  detained  her  twenty- 
nine  days  beyond  the  usual  time,  namely,  from 
the  2nd  to  the  20th  April  last,  both  inclusive ; 
and  the  claim  for  detention  amounts  to  522.  8s.  2d.9 
and  the  plaintiff  abandons  the  excess  over  501., 
and  sues  for  50L  only." 

The  cause  was  heard  on  the  21st  July  1874, 
when  the  following  appeared  to  be  the  facts :  The 
plaintiff  is  the  owner  of  a  vessel  called  the  Zoe, 
and  the  defendant  is  a  salt  merchant.  On  the 
16th  March  1874,  Jno.  Cor  ran,  the  master  of  the 
Zoe  as  agent  for  the  plaintiff,  and  the  defendant, 
entered  into  a  oharterparty,  of  which  the  following 
is  a  copy : 

It  is  this  day  mutually  agreed  between  Jno.  Corran, 
master  of  the  good  ship  or  vessel  called  the  Zoe  .  .  . 
now  in  Bnnoorn,  and  H.  ft.  Falk,  that  the  ship  .  .  .  shall, 
with  all  convenient  speed,  proceed  to  Weston  Point  and 
load  from  the  said  H.  E.  Falk,  or  his  factors,  a  fall  and 
complete  cargo  of  rook  salt,  in  the  customary  manner, 
■ay  about  260  tons  .  .  .  and,  being  so  loaded,  shall  there- 
with proceed  to  Biga  Bridge  and  there  deliver  the  same. 
Freight,  at  the  rate  of  10s.  3d.  (say  ten  shillings  and 
three  penoe)  and  five  guineas  gratuity,  per  delivered  ton 
of  20owt.  being  paid  by  the  receivers  of  the  cargo,  on  the 
delivery  of  the  same,  in  cash,  at  the  current  rate  of  three 
months'  London  exohange.  The  cargo  to  be  discharged 
in  ten  working  days  (weather  permitting),  commencing 
from  the  day  after  the  ship  has  got  into  her  proper  dis- 
charging berth.  Demurrage  at  J&2  per  100  tons  register 
per  day.  Penalty  for  nonjperformanoe  of  this  agree- 
ment, amount  of  freight.  The  ship  to  be  addressed  to 
the  charterers'  agents  and  brokers,  at  the  porta  of  dis- 
charge, paying  the  usual  addressed  commission  of  the 
Krt  ("  the  act  of  God,"  Ac.,  excepted).  The  ship  to 
ve  an  absolute  lien  on  cargo  for  freight  and  demurrage ; 
the  charterer's  liability  to  any  clauses  in  this  charter 

any  detention  of  a  ship  in  port  of  loading  or  discharge, 
and  whether  any  number  of  days  have  been  named  for 
loading  or  not ;  and  a  charter  party  is  essentially  a  com- 
mercial document,  drawn  by  commercial  men,  who  may 
be  presumed  to  intend  the  meaning  which  a  word  ordi- 
narily conveys  to  their  minds.  It  is  to  be  hoped  that  the 
decision  in  Kith  v.  Cory  will  lead  to  a  more  liberal  inter- 
pvetatioti  of  the  word,  and  that  it  will  be  held  that  when- 
ever a  lien  is  given  for  freight  and  demurrage,  and  the 
charter  party  exempts  the  oharterer  from  liability  when 
the  cargo  is  loaded,  the  exemption  extends  to  any  deten- 
tion at  the  port  of  loading.     The  oharterer  inserting 


wmm  is  usually  onlv  an  agent,  and  the  master 
stoority  agalnsf  the  principal  by  means  of  bi« 


ceasing  when  he  has  delivered  the  cargo  alongside  the 
ship.    Vessel  to  dear  with  oharterer  at  Bunoorn. 
Liverpool,  this  16th  of  March  1874. 

(Signed)    John  Cobban, 

Per  proo  H.  E.  Falk, 

ThOS.  LANCASTER* 

The  vessel  proceeded  to  Weston  Point  on  the 
20th  March,  and  on  the  21st  March  notice  was 
given  to  the  defendant  that  the  vessel  was  ready 
to  load  cargo.  The  captain  called  repeatedly  after- 
wards at  the  defendant's  office,  and  from  time  to 
time  was  promised  that  the  cargo  should  be  sent 
alongside,  bat  none  was,  in  fact,  sent  until  the 
11th  April,  and  between  that  date  and  the  20th 
April,  the  defendant  loaded  on  board  the  Zoe  part 
of  the  cargoes  of  several  lighters,  and  sent  the 
rest  of  such  cargoes  to  other  vessels  which  he  was 
loading  in  tLe  same  docfc.  On  the  18th  April  the 
balance  to  complete  the  cargo  was  alongside  the 
ship,  but  it  had  to  be  lifted  on  shore  and  weighed 
before  it  was  loaded  on  board  the  Zoe,  and  the 
loading  was  not  completed  an  til  the  20th  April. 

The  ship  sailed  on  the  20th  at  10  a.m.  There 
was  no  evidence  of  any  demand  for  demurrage  or 
detention  before  such  sailing,  or  until  after  all 
the  cargo  was  delivered  alongside.  Bills  of  lading 
were  signed  by  Jno.  Corran  the  master,  dated  the 
18th  April;  bat,  at  the  hearing,  be  deposed  that 
he  did  not  sign  them  until  the  20th  April.  The 
biU  of  lading  (a  copy  of  which  was  here  set  out  in 
the  case),  was  made  "unto  order  or  to  order 
of  assigns,  he  or  they  paying  freight  for  the  said 
goods,  and  all  other  conditions  as  per  charter 
party."  It  was  proved  by  the  plaintiff  that  the 
usual  despatch  of  the  port  was  twenty  tons  per 
working  day  for  loading,  aad  it  was  contended  on 
his  behalf  that  at  that  rate  the  loading  should  have 
been  completed  on  the  4th  April,  and  he  claimed 
damages  for  sixteen  days'  detention  of  the  ship 
from  that  day  until  the  20th  April 

It  was  submitted  on  the  part  of  the  defendant 
that  as  no  evidence  had  been  given  of  a  claim  for 
demurrage  or  detention  at  the  port  of  loading 
having  been  made  until  after  all  the  cargo  had 
been  delivered  alongside,  and  till  after  the  vessel 
had  sailed,  the  liability  of  the  defendant  under 
the  charter-party  bad  ceased,  that  the  demurrage, 
for  which  the  captain  had  an  absolute  lien  on  the 
cat  go,  included  such  detention  or  delay  in  loading 
as    bad  occurred  in  the  present  case;  that  the 

I)laintiff  was  bound  by  the  date  of  the  bill  of 
ading  ;  and  that  at  all  events  the  amount  must 
be  reduced  to  the  sum  of  hi.  10*.  4d.  Judgment 
was  given  for  the  plaintiff  for  441.  2s.  8a.,  the 
amount  which  the  learned  County  Court  judge 
thought  the  plaintiff  was  entitled  to  recover,  viz., 
for  sixteen  days  at  21.  lbs.  2d.  a  day.  The  learned 
judge  was  of  opinion  that  the  word  "demurrage  " 
in  the  foregoing  clause  of  the  charter-party  did 
not  apply  to  detention  prior  to  delivery  of  the 
cargo  at  the  port  of  loading,  and  that  the  plain- 
tiff^ claim  for  such  detention  was  not  affected  by 
the  said  clause. 

The  grounds  of  appeal  were:  first,  that  the 
plaintiff  was  not  entitled  to  recover  against  the 
defendant  anything  in  respect  of  demurrage,  or 
damages  in  the  nature  of  demurrage,  or  on  the 
particulars  of  his  claim  as  filed  in  this  action; 
secondly,  that  if  the  plaintiff  was  entitled  to  recover 
any  sum,  the  damages  awarded  were  excessive, 
the  evidence  proving  that  the  whole  cargo  was 
delivered  alongside  the  ship  before  or  not  later 
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than  the  18th  April;  thirdly,  that  the  plaintiff 
did  not,  at  any  time  before  action  make  any 
demand  for  demurrage  or  for  anything  comprised 
within  his  particulars. 

Gully  for  the  defendant  (appellant). — Substan- 
tially the  plaintiff's  claim  is  for  "demurrage  "  at 
the  port  or  loading,  and  the  word  applies  to  any 
damage  arising  from  undue  detention  or  delay, 
and  must  be  so  construed  on  the  present  occasion. 
Demurrage  and  detention  differ  in  this,  that  in 
the  one  case  there  is  a  fixed  number  of  days,  and 
in  the  other  the  days  are  not  fixed :  but  that  is 
not  material  here,  because  the  days  can  be  ascer- 
tained precisely  by  reference  to  the  number  of  days 
in  which  the  vessel  could  be  loaded  "  in  the  custo- 
mary "  manner  at  the  particular  port.  The  plain- 
tiff's claim  is  for  the  stipulated  demurrage  amount 
of  21.  15*.  2d.  a  day,  ana  for  that  he  had  a  lien  on 
the  cargo,  and  cannot  maintain  this  action,  all 
liability  on  the  charterer's  part  having  ceased  upon 
the  cargo  being  delivered  alongside.  In  Fran- 
cesco v.  Massey  {ante,  vol.  2,  p.  594,  n. ;  L.  Rep.  8 
Ex.  101;  42  L.  J.  75,  Ex.)  the  last  case  in 
which  the  question  of  demurrage  was  dis- 
cussed, it  was  decided  that  the  protection  to 
the  charterer  afforded  by  a  clause  similar  to  that 
in  the  present  charter  was  coextensive  with  the 
lien  given  by  the  charter-party,  and  that  it  ex-  • 
tended  to  demurrage  at  the  port  both  of  loading 
and  discharge,  and  that  the  ship  having  been 
loaded,  no  action  lay  against  the  charterer  lor  de- 
murrage accruing  during  the  loading.  [Cleasby,  B. 
referred  to  Gray  v.  Carr  (ante,  vol.  1,  p.  305 ; 
L.  Rep.  6  Q.  B.  522;  40  L.  J.  257,  Q.  B.)  to  the 
same  effect  as  Francesco  v.  Massey,  and  the  cases 
of  Jhristoffersen  v.  Hansen  (ante,  vol.  1,  p.  305  ; 
26  L.  T.  Rep.  N.  S.  547 ;  L.  Rep.  7  Q.  B.  509 ; 
and  Bannister  v.  Breslauer  (16  L.  T.  Rep. 
N.  S.  418;  36  L.  J.  195,  C.  P.;  L.  Rep.  2, 
G.  P.  497)].  The  result  of  all  the  cases  would 
appear  to  be  that  where  a  lien  is  given  and 
a  certain  number  of  days  for  demurrage  fixed 
by  the  charter-party,  the  lien  is  applicable 
only  to  those  fixed  days,  and  not  to  any  detention 
beyond  the  fixed  period.  Here  the  delay  in 
loading  gives  rise  to  the  lien ;  and  as  the  loading 
was  to  be  "  in  the  customary  manner,"  the  custom 
of  the  port  showed  that  a  certain  time  was  allowed 
for  loading.  Whether,  therefore,  the  charter- 
party  itself  specifically  fixed  the  precise  time,  or 
the  time  could  be  made  certain  by  construing  the 
words  of  the  instrument  with  reference  to  the 
facts  of  the  case,  the  result  was  precisely  the 
same.  The  parties  intended  to  make  provision 
for  demurrage  at  both  ends,  the  loading  and  the 
discharge,  and  the  clause  applies  to  both  accord- 
ingly. The  words  "  lien  for  demurrage  "  in  this 
charter  mean  the  demurrage  therein  mentioned  at 
21.  15$.  2d.  a  day,  or  they  mean  nothing.  That  is 
the  plaintiff's  claim,  and  for  that  the  verdict  was 
given.  But  if  this  claim  is  for  "  demurrage"  it  is 
barred  by  the  last  clause  in  the  charter-party  when 
the  loading  was  completed.  (He  contended  also 
that  the  bill  of  lading  was  an  estoppel  to  the  claim 
of  damages  for  delay  beyond  the  18th  April.) 

B.  Q.  Williams,  Q.  0.  (with  him  was  E.  T. 
Wheeler)  for  the  plaintiff  (respondent). — If  no  time 
is  fixed  after  which  demurrage  begins,  then  no  claim 
for  demurrage  arises.  It  is  not  necessary,  however, 
to  make  it  strictly  demurrage  that  the  time  should 
be  fixed.  The  defendant  here  has  contended  that 
the  clause  providing  for  the  loading  being  accom- 


plished "  in  the  customary  way  "  is  equivalent  to 
a  precise  number  of  days  being  specifically  fixed, 
but  those  words  had  no  reference  to  time  at  all. 
They  relate  merely  to  the  manner  of  loading,  as, 
e.g.,  by  lighters  or  from  the  wharf,  &c.    For  that 
there  is  conclusive  and  express  authority.    Thus, 
in  Law  son  v.  Burness,  in  this  court  (1  H.  &  C« 
396),  Pollock,  C.B.  said  (at  p.  400),  "  It  appears  to 
me  that  the  words  '  customary  manner '  mean  the 
mode  of  loading,  whether  from  a  lighter  or  from  a 
wharf."     And  in   Tapscott  and  others  v.  Balfour 
and  others,  in  the  Common  Pleas  (ante,  vol.  1, 
p.  501  ;    27  L.  T.   Rep.  N.  S.  710 ;  42  L.  J.  16, 
0.  P.;    L.  Rep.  8  C.   P.   46),   Bovill,    C.J.  ap- 
proved   of   that    construction    of     those    words, 
and  thought  that  the  words  directing  the  load- 
ing of  a   vessel  in  the    "  usual  and  customary 
manner  "  applied  not  to  the  time,  but  to  the  place 
or  mode  in  which  the  loading  was  to  be  performed. 
The  rate  of  "  21.  per  100  tons  per  day,"  and  the 
"  ten  days  "  limited  by  this  charter,  have  relation 
to  a  demurrage  claim,  whereas  the  plaintiff's  claim 
is  for  not  loading  within  reasonable  time,  as  to 
which  the  charter  fixes  no  rate  or  number  of  days 
at  all,  and  so  the  exemption  from  liability  clause  is 
not    applicable.      In    Maude    and    Pollock    on 
Shipping,  3rd  edit.  p.  305,  "  demurrage "  is  well 
defined  as  the  "  sum  which  is  fixed  by  the  contract 
of  carriage  as  a  remuneration  to  the  shipowner 
for  the  detention  of  the  ship  beyond  the  number  of 
days  allowed  for    loading   or  unloading."     Such 
a    clause    as    the    last    clause    in    this    charter- 
party  relates,  prima  facie,  to  future  and  not  to 
past  liabilities :  (See  Pedersen  v.  Lotinga,  28  L  T. 
Rep.    267;    Christofersen   v.   Hansen    (ubi   sup.) 
No  doubt  in  Oglesby  v.  Yqlesias  (E.  B.  &  E.  930 ; 
27  L.  J.  356,  Q.B.),  and  Madam  v.  Perry  (3  L.  T. 
Rep.  N.  S.  736 ;  3  E.  &  E.  495 ;  30  L.  J.  90,  Q.B.), 
it  was  held  to  apply  to  past  and  already  accrued 
liabilities ;  but  that  was  because  the  express  words 
of  the  instrument  rendered  such  a  construction 
necessary ;    but  that  will  not  be  in  the  absence  of 
express  words,  or  such  as  raise  a  clear  inference  to 
that  effect.    The  case  of  Francesco  v.  Maseey  (ubi 
sup.)  is  clearly  distinguishable.    There  was  there 
a  time  fixed  for  both  loading  and  discharging,  and 
demurrage  was  given  at  both  ports.     [Cleasby,  B. 
— In  Bannister  v.  Breslauer  (ubi  sup.)  a  provision 
for  the  ceasing  of  the  charterer's  liability  on  the 
shipment  of  the  cargo  was  held  no  answer  to  an 
action  for  delay  in  loading.]    No  time  was  fixed  in 
that  case  for  loading  or  unloading,  nor  was  there  a 
demurrage  clause,  and  if  the  clause  did  not  apply 
to  detention  there  was  nothing  to  which  "  demur- 
rage "  could  apply.    And,  moreover,  that  case  had 
doubts  thrown  upon  it  in  Gray  v.  Carr  (ubi  sup.) 
The  present  charter  fixed  the  time  for  discharging, 
but  is  silent  as  to  that  for  loading,  and  the  lien 
and  exemption  clause  must  be  limited  to  after 
claims  at  the  port  of    discharge,  and  cannot  be 
applied  to  the  present  claim  for  damages  already 
incurred  at  the  port  of  loading. 

Chilly,  in  roply,  referred  to  and  distinguished 
the  cases  cited  on  the  other  side. 

Cur.  adv.  vult. 

Feb.  13. — The  judgment  of  the  court  (Cleasby, 
Pollock  and  Amphlett,  BB.)  was  now  delivered,  as 
follows,  by 

Cleasby,  B.  —  The  question  in  this  case  is, 
whether  the  charterer  is  liable  for  detention  at  the 
port  of  loading  by  not  loading  in  the  customary 
manner  P    There  is  also  a  question  of  amount 
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iding  upon  the  number  of  days  during  which 
easel  was  detained. 

» think  that  the  detention  must  be  taken  up 
ie  time  when  the  cargo  was  loaded,  and  that 
ate  of  the  bill  of  lading  is  not  conclusive. 
ere  is  a  clanse  in  the  charter-party  giving 
shipowner  a  lien  fox  freight  and  demur- 
and  providing  that  the  charterer's  lia- 
'  shall  cease  upon  the  cargo  being  de- 
al alongside  the  ship.  The  question  really 
nes  whether  what  may  be  called  the 
i  and  exemption"  clause  which,  no  doubt,  ap- 
to  demurrage,  properly  so  called,  applies  also 

the  language  of  this  charter,  to  a  clause  for 
e  detention  at  the  port  of  loading.  A  similar 
fcion  has  frequently  arisen  before,  and  we 
Id  not  think  of  departing  from  what  has  been 
dy  decided ;  but  it  must  always  be  borne  in 
I  that  if  the  language  be  not  the  same,  the 
ion  may  not  be  applicable.  There  is  no  case 
ly  the  same  as  the  present  case, 
e  word  "demurrage,  no  doubt,  properly  signi-* 
he  agreed  additional  payment  (generally  per 
'or  an  allowed  detention  beyond  a  period  either 
Bed  in,  or  to  be  collected  from  the  instrument; 
b  also  has  a  popular  and  more  general  mean- 
of  compensation  for  undue  detention  time; 
from  the  whole  of  each  charter-party  con- 
Q£  the  clause  in  question,  we  must  collect 

is  the  proper  meaning  to  be  assigned  to  it. 
len  the  charter-party  contains  no  clause  allow- 
demurrage  at  a  specified  rate  at  all,    it  has 

held  that  the  word  "demurrage,"  in  the 
ption  clause,  applies  to  detention,  and  that 
harterer  is  discharged  as  soon  as  a  cargo  is 
►oard.  This  was  the  case  of  Bannister 
eslauer  (ubi  sup.).  That  decision  is  certainly 
applicable  to  the  present  case,  because  we 
in  this  charter-party  a  demurrage  clause, 
'h  not  a  precise  one.  In  the  present  case 
barter  provides  that  the  ship  shall  be  dis- 
ced in  ten  working  days,  and  afterwards  has 

words:  "Demurrage  at  21.  per  100  tons 
»r  per  day." 

has  also  been  decided  that  where  there 
iime  specified  for  loading,  and  also  a  time 
inloading,  fixed  by  its  being  at  the  rate 
>  many  tons  a  day,  and  afterwards  a  de- 
rrage  clause  for  a  fixed  number  of  days,  at 
►greed  price  per  day,  then  in  that  case  the 
ption  clause  applies  to  demurrage  whether 
9  port  of  loading  or  of  discharge ;  but  it  was 
jht  clear  that  it  did  not  apply  to  detention 
id  the  ten  days  and  demurrage  days  at  the 
>f  loading.  This  was  the  case  of  Francesco 
\ssey  (ubi  sup.).  The  effect  of  that  decision 
t,  where  there  is  a  clause  for  demurrage  at 
rified  rate  for  a  certain  number  of  days,  and, 
aber  of  days  being  allowed  for  loading,  there 
e  demurrage  in  the  proper  sense  at  the  port 
ding,  the  exemption  clause  applies  to  demur- 
ihere.  And  if  we  could  read  the  provision 
lading  in  the  present  case,  as  fixing  a  par- 
r  time  for  doing  so,  the  decision  would  apply 
events,  to  the  period,  although  not  specified, 
lich  the  demurrage  clause  might  be  con- 
id  to  apply.  But  we  do  not  think  that  we 
ead  the  words,  that  the  vessel  shall  load  a 
• "  in  the  customary  manner,"  as  equivalent 
provision  that  she  shall  load  in  a  certain 
per  of  davB,  or  at  a  certain  rate  per  day,  for 
urpose  of  applying  the  word  "  demurrage  " 


to  a  detention  beyond  that  period;  those  words  do 
not  admit,  in  our  opinion,  of  an  addition  that  she 
may  remain,  if  she  does  not  load  "  in  the  customary 
manner,"  for  a  number  of  days  on  demurrage. 
The  conclusion  at  which  we  arrive  is,  that,  in  the 
present  case,  the  word  "  demurrage  "  in  the  lien 
and  exemption  clause  must  be  confined  to  demur- 
rage days  after  the  ten  working  days  allowed  for 
discharge,  and  must  not  be  extended  to  improper 
detention  at  the  port  of  loading.  The  decision  of 
the  court  below  was  therefore  right,  and  this 
appeal  must  be  dismissed. 

Judgment  for  the  plaintiff  {respondent). 

Attorneys  for  the  plaintiff  (respondent),  Prior, 
Bigg,  Church  and  Co.,  agents  for  /.  B.  Wilson, 
Liverpool. 

Attorney  for  the  defendant  (appellant),  27.  G. 
Field,  agent  for  Thos.  Etty,  Liverpool. 


COTJBT  OF 

Reported  by  J.  P.  Asfihall,  Esq.,  Barrister*t-L*w. 

May  4  and  11, 1875. 

The  Nile. 

Salvage — Apportionment—  Government  transport-* 
Owners— Senior  naval  officer— Transport  officer 
— Bight  to  reward. 
A  ship  chartered  to    Government  as  a  transport 
under  a  charter-party  in  the  ordinary  form  used 
by  the  Government  for  chartering  ships  in  time  of 
war,  is  not  demised  to  the  Government  in    a 
way  which  deprives  her  owners  of  the  right  to 
salvage  reward  for  services  rendered  by  her  under 
the  directions  of  the  Queen's  naval  officers  com* 
manding  at  the  place  where  she  is  stationed. 
The  senior  naval  officer  on  a  station  sending  out  of 
harbour  a  transport  with  her  own  crew  and  a 
number  of  men  from  one  of  her  Majesty's  ships, 
for  the  purpose  of  rendering  assistance  to  and 
towing  into  harbour  a  ship  in  distress,  is  entitled 
to  share  in  the  sum  awarded  for  the  service,  and 
the  naval  officer  (being  also  transport  officer  of 
the  station)  who  commands  the  men  from  H.M.  s 
ship,  is  to  be  considered  so  far  in  charge  of  the 
whole  expedition  that  he  is  entitled  to  reward  in 
that  capacity. 
This  was  an  application  to  the  High  Court  of 
Admiralty  to  apportion  between  salvors  a  sum  of 
10001.  recovered  in  two  consolidated  causes  insti- 
tuted in  that  court  by  them  for  salvage  services 
rendered  to  the  steamship  Nile.    The  two  causes 
were  instituted/  the    one  on  behalf  of   owners, 
master,  and  crew  of  the  steamship  Finisterre,  and 
the  other  on  behalf  of  the  commander,  officers,  and 
crew  of  H.M.S.  Simoom.    The  owners  of  the  Nile 
appeared,  and  filed  an  answer  to  the  plaintiffs' 
petition,  by  which  they  pleaded  a  tender  of  the 
sum  of  1000L,  and  this  amount  having  been  duly 
tendered,  was  accepted  by  the  plaintiffs. 

The  facts,  as  stated  by  the  plaintiffs  in  their 
petition  in  the  consolidated  causes,  were  as 
follows : — 

1.  The  Finisterre  is  a  screw  steamer  of  551  tons  regis- 
ter, with  engines  of  90-horse  power  nominal,  working  np 
to  about  400-horse  power,  and  is  of  the  value  of  about 
18,0001.  H.M.S.  8%moom  is  an  iron  steamship  of  1880 
tons  register,  and  carries  a  complement  of  172  officers 
and  men.  The  Nils  is  a  screw  steamer  of  about  725  tons 
register,  and  was,  at  the  time  of  the  occurrences  herein- 
after mentioned,  bound  for  Demerara  with  a  genera1 
cargo. 
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2.  On  the  27th  Feb.  1874  the  Finisterre  (which  was 
then  engaged  under  charter  in  her  Majesty's  Transport 
8ervice)  was  lying  at  anchor  at  Porto  Grande,  in  the 
Island  of  St.  Vincent  (one  of  the  Cape  de  Verd  Islands), 
with  some  stores  on  board.  (Copies  of  the  charter-party 
and  sailing  instructions  from  the  Admiralty  to  the  master 
of  the  Finisterre  are  hereto  annexed,  and  may  be  referred 
to  as  part  of  this  petition.)  The  Simoom  also  lay  at 
anchor  at  Porto  Grande,  under  the  command  of  Capt. 
Peile,  R.N.,  the  senior  officer  of  Her  Majesty's  navy  in 
that  locality. 

3.  In  the  forenoon  of  that  day,  whilst  the  Finisterre 
was  coaling  for  her  return  voyage  to  the  Gold  Coast, 
a  boat's  crew  from  the  Nile  landed  at  St.  Vincent  with 
the  intelligence  that  the  Nile  was  then  lying  outside  in  a 
helpless  state,  fast  drifting'  on  to  the  rocks  on  the  north- 
east  side  of  the  island.  The  boat's  crew  applied  for  im- 
mediate assistance  to  the  vice-consul,  who  acquainted 
Capt.  Peile  with  their  request. 

4.  The  master  of  the  Finisterre,  on  receipt  of  a  com- 
munication from  Capt.  Peile,  at  onoe  got  up  steam  and 
made  preparations  for  towing,  and  by  about  1  p.m.  the 
Finisterre  was  able  to  weigh  anchor  and  put  out  to  sea 
under  steam,  having  previously  taken  on  board  from  the 
Simoom  Navigu ting-Lieutenant  Adlam,  transport  agent 
at  St.  Vincent,  two  petty  officers,  four  seamen,  and 
twenty-one  Kroomen,  together  with  a  9in.  hawser,  and 
other  gear,  sent  by  the  order  of  Capt.  Peile.  The  wind 
at  this  time  was  blowing  a  fresh  gale  from  the  north 
and  east,  with  a  heavy  sea  running-,  with  a  current  setting 
in  the  same  direction  as  the  wind. 

5.  At  about  2  p.m.  Point  Columna  was  rounded,  and  the 
Nile  was  sighted  to  the  northward,  and  about  five  miles 
distant.  She  had  all  possible  sail  set,  but  she  lay  help- 
less and  unmanageable  in  the  trough  of  the  sea,  with  the 
sails  all  aback,  and  was  drifting  directly  on  to  a  rooky 
lee  shore,  with  no  anchorage  ground  near.  She  had  no 
steam,  the  main  shaft  of  her  screw  having  broken  many 
days  previously,  since  which  time  she  had  drifted  help- 
lessly. 

6.  The  Finisterre,  proceeding  at  full  speed,  came  up 
with  the  Nile  at  about  3.30,  and,  heaving  to,  inquired  by 
signal  if  tue  Nile  wanted  assistance,  and  received  the 
answer,  "  Yes."  The  master  of  the  Nile  then  asked  what 
the  Finisterre  would  charge  for  towing  the  Nile  in? 
Those  on  board  the  Finisterre  answered  that  they  could 
make  no  agreement.  The  master  of  the  Nile  then  told 
the  Finisterre  to  take  him  in  tow. 

7.  The  Finisieire  remained  hove  to  while  the  Nile  took 
in  all  sail,  both  vessels  in  the  meantime  rolling  heavily. 
After  all  sail  had  been  taken  in,  the  Finisterre  got  into 
position  off  the  Nile's  starboard  bow  and  lowered  her 
port  lifeboat,  manned  by  the  two  petty  officers  and  two 
of  the  seamen  from  the  Simoom.  A  heavy  line  was  taken 
by  the  boat  to  the  Nile,  and  by  this  means  a  new  lOin. 
hawser  of  the  Finisterre,  and  the  9in.  hawser  of  the 
8imoomf  were  passed  on  board  the  Nile  and  were  with 
considerable  difficulty  made  fast ;  the  Finisterre* s  hawser 
was  made  fast  to  her  chain  cable,  which  had  been  ranged 
along  her  deck  and  carried  over  the  stern,  so  as  to  give 
the  mil  weight  of  the  vessel  in  towing,  and  to  prevent 
the  hawser  parting.  The  Simoom's  hawser  was  made 
fast  round  the  Finisterre' s  mainmast. 

8.  Whilst  these  operations  were  being  carried  on,  in  a 
heavy  sea,  the  Finisterre  maintained  her  position  (though 
not  without  great  difficulty)  by  alternately  going  ahead 
and  backing  her  engines,  and  in  so  doing  she  ran  great 
risk  of  fouling  her  propeller  with  the  hawser,  and  of  being 
completely  disabled. 

9.  After  the  hawsers  were  made  fast  the  Finisterre 
fradnally  pot  a  strain  upon  them,  and  then  went  ahead 
in  a  south-westerly  direction,  endeavouring  for  about 
three- quarters  of  an  hour  to  get  the  Nile  before  the  wind 
and  sea,  and  in  a  position  for  towing  ahead.  During  this 
time  both  vessels  rolled  and  pitched  heavily,  and  it  was  a 
matter  of  great  difficulty  to  prevent  the  hawsers  from 
parting  and  keep  the  Finis torre  in  position.  At  length 
the  Nile  was  got  before  the  wind  and  was  towed  towards 
the  harbour  of  St.  Vincent,  then  about  twelve  miles 
distant. 

10.  Before  the  entrance  of  the  harbour  was  reached  it 
became  dark.  There  were  no  harbour  lights,  and  the 
Finisterre  had  no  pilot  on  board;  moreover,  the  Nile 
steered  badly,  and  yawed  about  a  good  deal.  Under  these 
circumstances  it  was  not  prudent  to  attempt  the  usual 

*ntrmnoe,  bat  the  Finisterre,  taking  a  Ion   sweep  round, 


entered  the  harbour  on  the  southward  or  leeward  side  of 
Bird  Island,  and  brought  the  Nile  safely  to  an  anchor  in 
10  fathoms  of  water  at  about  9  p.m. 

11.  At  the  time  the  Finisterre  made  fast  to  the  Nile  the 
latter  vessel  was  quite  helpless,  and  was  in  such  a  posi- 
tion that  nothing  but  steam  power  coald  have  prevented 
her  from  drifting  on  to  the  rocks  in  the  course  of  a  very 
short  time,  and  tnere  becoming  a  total  wreck  ;  no  steamer 
besides  the  Finisterre  was  at  hand  or  could  have  been 
procured.  It  was  the  Harmatton  season  at  the  time 
when  the  services  were  rendered,  during  which  season 
thick  haze  suddenly  falls  over  the  sea  and  island,  and 
totally  obscures  the  island.  If  such  haze  had  set  in,  the 
danger  to  both  vessels  would  have  been  greatly  in- 
creased. 

12.  In  rendering  the  above-mentioned  services  the 
Finisterre  incurred  considerable  risk  of  damage  by  col. 
lision  with  the  Nile,  and  also  of  being  disabled  by  the 
fouling  of  her  propeller.  Had  she  been  disabled  her  posi- 
tion would  have  been  one  of  extreme  peril. 

13.  The  men  from  the  Simoom  took  an  active  part  in 
all  the  measures  adopted  for  the  preservation  of  the  Nile, 
and  materially  contributed  to  her  safety  The  task  of 
the  boat's  crew  which  took  the  heaving  line  to  the  Nile 
was  one  *»    ^nsiderable  danger. 

14.  The  damage  done  to  the  machinery  of  the  said  ship 
Nile  was  afterwards  repaired  at  St.  Vincent,  in  order  to 
do  which  a  considerable  portion  of  her  cargo  was  dis- 
charged and  landed.  A  working  party  of  six  seamen  and 
ten  Kroomen  was  furnished  from  the  Simoom  to  assist 
in  such  discharge,  and  were  employed  thereat,  in  con- 
junction with  the  crew  of  the  Nile,  on  the  1st,  2nd,  3rd, 
4th,  6th,  7th,  8th,  and  9th  days  of  March  following. 

The  charter-party   mentioned    in    the    second 

paragraph  of  the  petition,  so  far  as  material,  was 

as  follows : — 

This  charter-party  of  affreightment,  made  the  12th 
Nov.  1373,  by  and  between  the  Commissioners  for  exe- 
cuting the  office  of  Lord  High  Admiral  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  (for  and  on  behalf 
of  her  Majesty)  of  the  one  part,  and  Charles  Ellis  (of  the 
firm  of  H.  Ellis  and  Sons,  of  17,  Gracechurch-street,  ship- 
brokers,  the  owners  of  the  steamship  undermentioned) 
of  the  other  part :  Whereas  a  copy  of  the  Regulations  for 
Her  Majesty  8  Transport  Service  has  been  delivered  to 
the  second-named  party,  and  to  the  master  of  the  ship 
hereinafter  mentioned,  before  the  execution  hereof,  as 
the  second-named  party  doth  hereby  admit,  and  the  said 
regulations  are  to  be  taken  to  be  ir  corpora  ted  and  to 
form  part  of  this  charter,  in  so  far  as  they  are  applicable 
hereto :  Now  it  is  hereby  witnessed  that  the  second-named 
party  has  let,  upon  and  subject  to  the  conditions  and 
rules  specified  in  the  said  regulations,  so  far  as  the v  are 
applicable  hereto,  and  the  said  Commissioners  have  hired 
and  taken  to  freight  the  good  ship  undermentioned,  viz. : 


Ship's  name. 


Finisterre 


Gross  tons  by  register, 
new  measurement. 


> • •        ■•■ 
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Master's  name. 


George  Hesrsley 


For  service  and  employment  as  a  transport  on  monthly 
hire  for  the  space  of  five  calendar  months  certain,  and 
thenceforward  until  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid  for  the  time  being 
shall  cause  notice  to  be  given  to  the  said  second-named 
party,  his  executors  or  administrators,  or  to  the  master 
or  other  person  having  charge  of  the  said  ship,  that  she 
is  discharged  from  her  Majesty's  service,  such  notice  to 
be  given  when  the  ship  is  in  port  in  the  United  Kingdom. 
And  the  said  second-named  party  does  covenant  and 
agree  with  the  said  Commissioners  in  manner  following, 
that  is  to  say,  that  the  said  ship  shall,  at  all  times 
during  the  continuance  of  this  charter,  be  strong,  firm, 
tight,  staunch,  and  substantial,  both  above  water  and 
|  beneath,  and  in  every  respect  seaworthy  and  properly 
manned,  fitted,  stored,  furnished,  equipped,  ana  found, 
at  the  proper  cost  and  charge  of  the  said  owners,  and 
that  the  said  ship  shall  proceed  to  such  ports  or  places 
(with  or  without  convoy,  at  the  option  of  the  said  Com- 
missioners) as  the  said  Commissioners,  or  any  officer 
authorised  by  them,  shall  from  time  to  time  order 
aud  direct,  and  so  from  time  to  time  during  the  con- 
tinuance of  the  laid  ship  in  her  Majesty's  serrioe,  and 
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The  Nils. 


[Adm. 


that  in  the  performance  of  all  services  required  to  be 
performed   under  the  regulations  aforesaid,   the   said 
master  and  his  crew,  with  his  boats,  shall  be  aiding  and 
assisting  to  the  utmost  of  their  power ;  that  the  said 
master,  or  other  person  haying  charge  of  the  said  ship, 
shall  not  nor  will  take  or  permit  to  be  taken  on  board 
thereof  during  her  employment  under  this  charter-party, 
any  passengers,  goods,  lettera,  or  effects,  without  the 
licence  and  consent  of  the  said  Commissioners,  or  the 
officer  in  chief  whose  command  he  may  be  under,  in  wri- 
ting, for  that  purpose  first  had  and  obtained ;  and  that 
the  master  of  the  said  ship  (for  and  on  behalf  of  the 
owners)  shall  obey  all  orders  and  instructions  which  he 
may  receive  from  the  said  Commissioners,  or  any  officer 
authorised  by  them,  and  the  master  shall  in  all  respects 
comply  with  the    said  Regulations  for  her  Majesty's 
Transport  Service,  and  with  the  Instructions  for  Masters 
of  Transports,  copies  whereof  have  been  delivered  to  him 
as  aforesaid ;  and  that  the  owners  of  the  said  ship  shall 
be  held  responsible  to  her  Majesty  for  any  deficiency  in 
quantity,  or  any  loss  or  damage  which  shall  arise  to  the 
public  stores  or  provisions  from  the  state  of  the  ship's 
stowage,  or  from  any  incapacity,  want  of  skill,  insobriety, 
or  negligence  on  the  part  of  the  master,  officers,  or  crew 
of  the  said  ship  or  any  of  them,  according  to  such  valua- 
tion as  shall  be  set  upon  them  by  the  proper  officer  of  the 
department  to  which  they  shall  belong.    In  consideration 
of  which  covenants,  &o.    [The  charter-party  here  pro- 
vided for  the  rate  of  freight  to  be  paid  to  the  owners,  and 
the  mode  of  payment,  and  proceeded  :]   And  it  is  further 
agreed  on  the  part  of  her  Majesty,  that  if  the  said  ship 
shall  happen  to  be  by  the  enemy  burnt,  sunk,  or  taken 
during  the  aforesaid  service,  and  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  said  Commissioners  that 
the  same  did  not  proceed  through  any  fault,  neglect,  or 
otherwise  in  the  master  or  the  ship's  company,  and  that 
they  made  the  utmost  defence  they  were  able,  the  value 
of  her  shall  be  paid  by  her  Majesty,  according  to  the 
valuation  made  thereof  on  the  declaration  of   officers 
of  the  said  Commissioners   (reasonable  wear  and  tear 
first  deducted);  but  that  if  the  said  ship  shall  be  lost 
from  the  dangers  of  the  seas  or  tempest,  or  be  driven  on 
shore  by  accident,  stress  of  weather,  or  any  other  cause, 
and  thereby  lost,  damaged,  captured,  or  rendered  inca- 
pable of  service,  either  upon  an  enemy's  or  a  friendly 
coast,  such  loss,  damage,  capture,  or  insufficiency,  shall 
be  considered  as  a  sea  risk,  and  her  Majesty  in  such  case 
shall  not  be  liable  to  pay  for  or  be  in  any  manner  preju- 
diced by  any  suoh  loss,  damage,  capture,  or  insufficiency, 
Ac. 

The  following  paragraphs  of  the  Regulations  for 

her  Majesty's  Transport  Service  (referred  to  in 

the  petition)  were  used  in  the  course  of  the  case  : 

Explanatory  Memoranda. 
The  terms  used  in  the  following  Regulations  are  to  be 
understood  as  follows,  unless  there  be  something  in  the 
context  or  subject-matter  repugnant  to  or  inconsistent 
with  such  construction,  viz. : —    .... 

3.  "Transport:"  A  ship  wholly  engaged  for  the  Govern- 
ment service,  on  monthly  hire,  or  a  ship  wholly  engaged 
by  Government  to  execute  a  special  troop  or  convict 
service,  though  not  hired  by  the  month. 

Chapter  3. — Transports  and  troop  freight  ships;  employ- 
ment, pay,  fittings,  manning,  and  supplies. 

35.  A  "  transport"  being  a  ship  wholly  engaged  by  the 
Government,  either  on  monthly  pay  or  for  the  execution 
of  a  special  service,  the  rate  of  hire  is  to  represent  merely 
the  charge  for  her  use  as  a  ship  complete  and  ready  for 
sea,  as  defined  by  Art.  36,  and  manned  in  accordance  with 
Art.  42.  The  vessel  will  be  employed  in  the  conveyance 
of  troops,  horses  or  other  animals,  stores,  or  as  a  hospital 
ship,  or  in  any  other  way  that  may  be  ordered,  and  the 
place  of  fitting  will  be  decided  on  acceptance. 

When  necessary  steam  transports  will  be  required  to 
tow  other  vessels. 

The  "  Instructions  for  Masters  of  Transports  " 
referred  to  were  as  follows : — 

Chapter  1. — General  instructions. 

Art  1.  The  master  is  to  obey  all  orders  which  he  may 
receive  from  the  Director  of  Transport  Services,  from  any 
tnroportofioer  attached  to  the  snip,  or  from  officers  in 
charge  of  divisions  or  resident  at  ports;  also,  from  naval 

or  senior  naval  officers.    Should  there 


be  no  naval  officer,  he  is  to  obey  the  orders  of  the  military 
or  other  Government  authorities  in  the  execution  of  the 
services  which  he  may  have  been  directed  to  perform. 

When  a  transport  officer  is  attached  to  the  ship,  the 
master  will  receive  all  orders  through  him ;  but  should 
orders  at  any  time  be  delivered  direct  to  the  master,  he 
is  immediately  to  communicate  them  to  the  transport 
officer,  and  he  is  at  all  times  to  afford  him  every  facility 
in  the  execution  of  his  duties. 

Art.  2.  The  master  is  to  make  himself  acquainted  with 
the  conditions  of  the  charter-  party,  with  the  Regulations 
of  her  Majesty's  Transport  Service,  with  these  Instruc- 
tions, and  the  Printed  Instructions  to  Transport  Officers, 
and  he  is  to  comply  with  the  directions,  stipulations,  and 
conditions  contained  therein. 

Art.  4.  The  master  is  to  take  especial  care  that  all 
the  boats  are  constantly  ready  for  immediate  service,  Ac. 

The  crew  and  boats  are  to  be  at  all  times  available  for 
the  police  service,  either  in  loading  or  discharging  cargo, 
embarking  or  disembarking  troops,  obtaining  supplies  of 
provisions,  water,  &c  ,  or  for  any  other  purpose  connected 
with  the  vessel's  employment  as  a  transport ;  and  a  suit- 
able boat,  with  a  proper  crew  and  fully  equipped,  as  re- 
quired by  the  Regulations,  is  at  all  times  to  be  held  at 
the  disposal  of  the  transport  officer. 

Art.  11.  Should  any  improper  conduct  or  incivility 
occur  on  the  part  of  the  master,  the  ship's  officers,  or  the 
crew,  towards  the  transport  officer,  the  military  officers, 
troops,  or  passengers  on  board,  it  will  be  reported  to  the 
divisional  officer,  or  in  his  absence  to  the  resident  trans- 
port officer,  naval  superintendent,  or  senior  naval  officer 
at  the  port  ft  which  the  vessel  mry  be  lying,  cr  at  which 
she  may  first  touch,  by  whom  the  complaint  will  be  inves- 
tigated, even  to  the  suspension  of  the  master  from  his 
duties,  if  it  be  considered  imperatively  necessary.  The 
master,  however,  will  not  be  removed  from  the  ship  ex- 
cepting under  the  authority  of  the  flag  officer  in  com- 
mand at  the  port,  or  on  the  station. 

Three  sets  of  salvors  claimed  to  have  the  sum 
recovered  apportioned  between  them ;  the  owners, 
master,  and  crew  of  the  Finisterre;  the  com- 
mander, officers,  and  crew  of  H.M.S.  Simoom;  and 
Lient.  Adlam,  who  was  navigating  lieutenant  of 
the  Simoom,  and  also  chief  transport  officer  at  St. 
Vincent. 

W.  0.  Gully,  for  the  owners,  master,  and  crew 
of  the  Finisterre. — The  owners  of  the  Finisterre 
are  entitled  to  salvage  as  well  as  her  master  and 
crew.  The  service  was  mainly  effected  by  means 
of  steam  power,  and  this  is  at  the  risk  and  expense 
of  owners,  who  are  thereby  entitled  to  reward. 
[Sir  R.  Phillimore. — Is  not  the  Finisterre  to  be 
considered  as  a  Government  ship,  and,  conse- 
quently, debarred  from  recovering  salvage  so  far 
as  the  ship  is  concerned  ?]  I  submit  not.  By  the 
charter-party  the  owners  are  to  bear  all  risk,  except 
that  of  capture  by  the  enemy,  and  was  only 
chartered  to  carry  provisions  from  St.  Vincent  to 
Cape  Coast.  [Sir  E.  Phillimore. — Was  she  not 
under  the  orders  of  the  Simoom  T\  Only  in  so  far 
as  she  was  under  the  orders  of  the  Admiralty,  and 
bound  to  fulfil  her  agreement  under  the  direction 
of  the  naval  officers.  There  was  no  legal  obliga- 
tion, under  the  charter-party  or  otherwise,  upon 
the  master  of  the  Finisterre  to  go  out  of  Porto 
Grande  to  render  assistance  to  the  Nile,  even  when 
ordered  to  do  so  by  the  commanding  officer,  Capt. 
Peile ;  it  might  have  been  necessary  to  obtain  that 
officer's  permission  before  going,  but  there  was  no 
obligation  to  go.  The  mere  setting  in  motion  of 
the  Finisterre  and  directing  her  to  proceed  to  the 
assistance  of  the  Nile,  is  not  such  a  service  which 
will  entitle  Capt.  Peile  to  participate  in  the  reward ; 
nor  can  the  part  of  the  crew  remaining  on  board 
the  Simoom  claim,  as  they  had  no  extra  duties 
thrown  upon  them.  This  is  not  like  a  case  of 
prize,  where  the  commanding  officer  shares  with 
those  acting  under  him.    It  must  be  shown  in  a 
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The  Nile. 
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salvage  cause  that  something  has  actually  been 
done  by  the  person  claiming.  [Sir  R.  Phillimore. 
— If  the  Finisterre  had  been  a  tender  to  the  Simoom, 
Capt.  Peile's  order  for  her  to  go  out  would  have 
entitled  him  to  salvage  reward.]  The  only  thing 
which  gives  a  right  to  salvage  is  the  incurring  of 
labour,  trouble,  or  risk.  If  a  tug  owner  sends  out 
his  tug,  it  is  the  risk,  and  not  the  order  to  go  out, 
that  entitles  him  to  salvage.  Capt.  Peile  gave  an 
order,  but  ran  no  risk  and  took  no  trouble.  If  the 
Finisterre  had  perished  the  loss  would  have  fallen 
entirely  upon  her  owners,  and  not  upon  Capt.  Peile. 
There  was  nothing  in  the  charter-party  entitling 
him  to  order  her  to  run  the  risk.  A  ship  under 
charter  to  the  Government  can  only  be  employed 
in  accordance  with  her  charter-party,  and  although 
the  Regulations  for  her  Majesty's  Transport 
Service  (par.  35),  provide  that  she  will  be  employed 
in  the  conveyance  of  troops,  &c,  and  "  in  any 
other  way  that  may  be  ordered,"  those  words  must 
mean,  "  in  some  other  ways  in  which  a  transport 
ship  is  usually  employed,"  not  in  rendering  service 
wholly  unconnected  with  the  transport  service. 
And,  again,  the  duty  imposed  by  Instructions  to 
Masters  of  Transports  (art.  1),  to  obey  all  orders 
given  by  the  transport  officers  and  by  senior  naval 
officers,  relates  only  to  orders  given  in  relation  to 
transport  service  and  not  to  the  ordinary  duties 
of  the  navigation  and  working  of  the  ship,  which 
is  wholly  in  the  control  of  the  master.  A  transport 
officer  on  board  would  not  take  command;  the 
master  would  direct  the  working  of  the  ship. 
Hence,  although  the  master  may  have  received 
assistance  from  Lieut.  Adlam  and  his  men,  the 
master  was  really  at  the  head  of  the  salving 
party. 

W.  0.  F.  Phillimore,  for  Capt.  Peile  and  the 
officers  end  crew  of  H.M.S.  Simoom. — If  Capt. 
Peile  had  power  to  order  the  Finisterre  to  go  to 
render  assistance,  he  is  clearly  entitled  to  salvage. 
That  is  settled  in  The  Thetis  (3  Hagg.  14,  67), 
which  was  a  claim  by  the  king's  officers  and  the 
admiral  on  the  station  to  share  in  salvage  reward, 
and  in  that  case  Sir  C.  Robinson  says :  "  On  these 
facts  several  propositions  have  been  advanced, 
with  statemeats  of  the  respective  parties  which 
have  been  withdrawn  or  qualified  in  argument  so 
as  to  diminish  very  considerably  the  points  now  in 
dispute.  The  owners  first  denied  the  right  of 
king's  officers  to  claim  salvage,  and  maintained 
that  they  were  bound  to  proceed  on  any  service 
which  might  call  for  their  skill  and  labour,  without 
reference  to  any  private  emolument;  that  Capt. 
Dickinson  was  bound  to  obey  the  order  of  Admiral 
Baker,  and  that  it  was  not  competent  to  him  to 
aver  that  he  acted  independently  of  the  admiral, 
so  as  to  entitle  him  to  remuneration.  But  these 
topics  have  not  been  urged  by  their  counsel,  and 
the  argument  has  been  confined  to  the  proper 
estimate  of  their  quantum  of  reward.  Again, 
Admiral  Baker  represented  himself  as  principal 
salvor,  as  agent  appointed  by  the  underwriters, 
and  also  as  having  engaged  in  their  service  as 
a  speculator  on  his  own  private  account ;  but  I  do 
not  understand  that  either  of  these  propositions 
has  been  maintained  by  his  counsel,  and  it  is 
manifest  that  almost  everything  which  he  did  was 
done  by  authority  and  in  virtue  of  his  command. 
...  It  is  alleged  on  his  behalf  (Capt.  Dickinson), 
'that  there  is  no  principle  of  constructive  assist- 
ance in  civil  salvage,  and  that  no  admiral  or 
commanding  officer  of  a  station,  not  being  an 


actual  salvor,  but  merely  by  virtue  of  such  com- 
mand, has  any  right  to  claim  to  share  in  the 
salvage  earned  by,  and  awarded  to,  a  ship  belong- 
ing to  such  station.'  There  is  no  difficulty  in 
acceding  to  this  proposition,  as  expressed  in  these 
terms.  What  is  earned  by  or  awarded  to  a  ship 
will  not  be  disturbed  by  secret  constructive  claims, 
but  that  will  not  exclude  a  claim  from  being  pro- 
pounded on  behalf  of  an  admiral  on  special 
grounds  of  extensive  contribution  of  assistance ; 
an<*  in  regard  to  the  description  of  the  admiral's 
service  in  this  case,  as  mere  constructive  assist- 
ance, I  think  it  went  far  beyond  that,  and  what  is 
proposed  as  the  test  of  that  principle,  the  per- 
formance of  mere  official  duties.  .  .  .  The  services 
which  Admiral  Baker  represents  himself  to  have 
performed  beyond  the  disputed  merit  of  originating 
and  directing  the  service,  are,  that  he  furnished 
men  and  stores  from  the  ships  at  his  own  respon- 
sibility, and  procured  some  things  at  his  own  cost 
and  credit.  ...  If ,  then,  admirals  can  be  entitled 
at  all  for  anything  but  mere  personal  presence  and 
exertion,  it  must  be  for  such  services  as  these, 
which  are  infinitely  more  conducive  to  the  success 
than  the  admiral's  own  presence  could  in  this 
instance  have  been.  The  case  of  The  Aquila  (1 
C.  Rob.  37),  which  has  been  so  much  relied  upon, 
seems  to  admit  that  some  services  might  have 
entitled  even  a  magistrate,  though  it  is  not  said 
what  they  should  have  been.  It  would  be  saying 
nothing  to  require  personal  service;  since,  then, 
such  persons  would  not  be  distinguished  from  any 
other.  The  exception  supposed  in  that  case  is,  in 
my  judgment,  very  applicable  to  the  present,  as 
authority  for  what  I  am  disposed,  as  the  effect  of 
general  principle  alone,  to  hold;  and  on  these 
observations  I  shall  pronounce  that  Admiral  Baker 
is  entitled  to  share  as  having  contributed  effective 
assistance ;  and  deeming  it  expedient,  in  a  case  of 
novelty,  to  act  as  far  as  I  am  able  on  rules  and 
principles  established  in  analogous  cases,  and 
thinking  that  the  proportion  allowed  in  other  civil 
cases  will  not  be  unfit  to  be  applied  to  this,  I  shall 
adopt  the  rule  of  the  prize  proclamation."  On 
appeal  to  the  Privy  Council  (2  Knapp,  390),  the 
amount  awarded  to  the  admiral  was  increased,  on 
account  of  the  "  responsibility,  which  it  is  quite 
clear  that  in  the  first  instance  Admiral  Baker 
took  upon  himself."  That  is  a  distinct  authority 
that  a  naval  officer  not  actually  present,  but  putting 
in  motion  and  directing  a  salvage  service,  is  entitled 
to  share.  To  entitle  to  salvage  reward,  personal 
work  and  labour  is  not  necessary;  it  is  enough 
that  the  claimant  does  some  act  which  furthers 
the  salving  of  the  property : 

The  PwrUrima  Concepcion,  3  W.  Bob.  181 ; 
The  Aquila,  1  0.  Rob.  87. 

Capt.  Peile  was  senior  naval  officer.  He  was  applied 
to  for  assistance,  and  immediately  ordered  the 
Finisterre  to  go  out  and  take  off  some  men  from 
the  Simoom ;  he  alone  could  have  done  this.  [Sir 
R.  Phillimore. — In  The  Aquila  (ubi  sup.),  Lord 
Stoweil  says,  speaking  of  a  magistrate  who  claimed 
as  a  salvor,  having  protected  derelict  property 
from  plunder :  "  This,  however,  is  certain,  that  if 
a  magistrate,  acting  in  his  public  duty  on  such  an 
occasion,  should  go  beyond  the  limits  of  his  official 
duty  in  giving  extraordinary  assistance,  he  would 
have  an  undeniable  right  to  be  considered  as  a 
salvor;  it  will  therefore  be  necessary  to  inquire 
what  has  been  the  extent  of  this  gentleman's  ser- 
vices ;  if  they  amount  to  the  ordinary  discharge  of 
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his  duty,  I  shall  be  disposed  to  leave  him  to  the 
general  reward  of  all  good  magistrates,  the  fair 
estimation  of  his  countrymen  and  the  consciousness 
of  his  own  right  conduct."]  But  there  is  a  consi- 
derable distinction  between  the  position  of  a  naval 
officer  and  a  magistrate;  the  latter  is  bound  to 
protect  property  that  is  in  danger  and  to  prevent 
robbery ;  there  is  no  duty  on  a  naval  officer  to 
send  oat  a  ship  to  perform  a  salvage  service. 
Capt.  Peile  having  the  power  of  sending  out  his 
own  crew  and  stores,  and  of  ordering  out  the 
Finisterre,  took  npon  himself  the  responsibility 
and  direction  of  the  whole  service.  He  took 
npon  himself  the  risk  of  the  loss  of  the  crew 
and  the  transports,  by  which  the  Government 
would  have  been  seriously  inconvenienced  during 
the  war  then  going  on  in  Ashantee,  even  if  they 
would  not  have  had  to  pay  for  her  loss,  as  she  was 
sent  out  under  Capt.  Peile's  orders.  Where,  in 
the  case  of  a  derelict  ship,  the  manter  of  the  salving 
ship  puts  on  board  the  derelict  some  of  his  hands, 
ana  so  becomes  short  handed,  he  always  receives 
a  considerable  sum  for  his  responsibility ;  here  no 
salvage  could  have  been  effected,  but  for  Capt. 
Peile,  and  he  was  alone  responsible,  and  should  be 
rewarded  accordingly.  The  definition  of  a  "  trans- 
port "  in  the  regulations  shows  that  the  Finisterre 
•was  not  intended  to  any  particular  service,  but 
was  in  the  general  service  of  the  Government,  and 
hence  under  the  orders  of  the  senior  naval  officer 
of  the  station,  and  could  be  ordered  where  he 
chose.  In  The  Scout  {ante  vol.  1,  p.  258;  26 
L.  T.  Eep.  N.  S.  371 ;  L.  Rep.  3  Adm.  &  Ecc. 
512),  the  salving*  ship  was  wholly  demised  to 
charterers,  and  they  were  held  entitled  to  recover 
salvage  to  the  exclusion  of  the  owners ;  here  there 
is  no  absolute  demise,  but  still  the  owners  did  not 
contribute  to  the  service  in  any  way ;  they  may 
have  sustained  a  risk,  but  nothmg  further.  [Sir 
B.  Philltmobe. — If  the  Finisterre  had  been  lost, 
could  her  owners  have  recovered  from  the  Govern- 
ment P]  That  may  be  doubtful,  and  hence  I  cannot 
contend  that  they  ran  no  risk ;  but  I  say  there  is 
no  claim  for  the  ship,  because  under  the  Merchant 
Shipping  Act  1864  (17  &  18  Vict.  c.  104),  sect.  484, 
"  Where  salvage  services  are  rendered  by  any  ship 
belonging  to  her  Majesty,  or  by  the  commander  or 
crew  thereof,  no  claim  shall  be  made  or  allowed  for 
any  loss,  damage,  or  risk,  thereby  caused  to  such 
ship,  or  to  the  stores,  tackle,  or  furniture  thereof," 
and  the  Finisterre  was  for  the  time  being  at  least 
a  "ship  belonging  to  her  Majesty."  Under  the 
charter-party,  the  Government  paid  for  the  coaling 
of  the  Finisterre,  and  saving  the  stipulations  as  to 
the  payment  of  the  masterand  crew,sne  was  entirely 
in  tne  service  of  the  Government.  [Sir  R.  Phil- 
ldcobb. — The  owners  were  responsible  for  repairs 
and  for  all  loss  by  sea  or  tempest.  Do  not  those 
words  take  her  out  of  the  category  of  a  Govern- 
ment ship,  that  risk  falling  upon  the  owners  P  It 
is  difficult  to  contend  that  the  private  character 
of  the  ship  is  destroyed  by  this  cnarter-party,  and 
if  she  is  still  a  private  ship,  her  owners  may 
recover  for  all  services  outside  their  contract,  as  if 
there  had  been  no  charter-party.]  At  any  rate, 
the  fact  of  her  being  so  chartered  reduces  the 
amount  to  which  the  owners  are  entitled,  as  they 
were  put  to  less  expense  and  risk.  In  The  Collier 
(L.  Eep.  1  Adm.  &  Eoo.  87),  where  the  owners  of 
the  Barring  ship  were  the  charterers  of  the  salved 
■hip,  it  was  intimated  that  the  fact  that  they  were 
■o  iiikrerted  hi  the  property  salved  would  affect 


the  quantum ;  so  here,  I  contend,  that  the  Finis- 
terre, partaking  of  the  character  of  a  Government 
vessel,  her  owners  are  only  entitled  to  a  diminished 
reward.  Moreover,  as  tne  whole  control  of  the 
ship  had  passed  out  of  the  hands  of  the  master 
into  those  of  the  transport  officer  on  board,  and 
the  owners  were  put  to  no  expense,  and  as  the 
service  was  rendered  under  orders,  it  might  fairly 
be  supposed  that  the  Government  would  have 
paid  any  loss  sustained,  and,  therefore,  the  owners' 
risk  is  very  small,  and  the  reward  they  would  have 
received  under  ordinary  circumstances  ought  to 
be  diminished  by  the  special  circumstances  of  the 
case.  There  is  a  duty  upon  transports  to  tow 
other  vessels  imposed  by  the  Regulations  (par.  35), 
and  by  the  Instructions  (art.  1),  to  obey  the  orders 
of  the  senior  naval  officer  and  of  the  transport 
officer.  A  transport  officer  was  on  board  the 
Finisterre  and  in  charge  of  her,  and  he  was  sent 
out  by  Capt.  Peile.  The  services  of  the  crew  of 
the  Simoom  are  set  out  in  the  petition. 

E.  C.  Clark8onf  for  Lieut.  Adlam,  submitted 
that,  as  transport  officer  in  command  of  the  Finis- 
terre, he  had  the  whole  control  of  the  salvage 
service,  and  was  in  effect  the  principal  salvor ;  the 
men  from  the  Simoom  were  under  his  orders,  and 
they  actually  made  fast  to  the  Nile.  Although  the 
owners  cannot  be  altogether  excluded,  there  is 
really  very  little  distinction  between  the  present 
case  and  The  Scout  (ubisup.).  In  effect,  the  master 
and  crew  were  in  the  service  of  the  Government, 
as  this  was  a  time  charter-party,  and  their  whole 
time  was  to  be  devoted  to  the  Government;  it 
mattered  not  to  the  owners  how  they  were  em 
ployed.  The  only  distinction  between  the  present 
case  and  The  Scout  is,  that  in  that  case  the 
charterers  paid  the  wages,  in  the  present  the 
owners  paid  them;  the  risk  of  loss  of  ship  fell 
upon  the  owners  in  both  cases. 

Chilly,  in  reply. — As  it  is  admitted  that  there 
was  no  demise  of  the  Finisterre  to  the  Govern- 
ment, the  ordinary  rule  as  to  the  reward  to  be 
paid  to  a  steamship  should  prevail.  [Sir  K.  Phil- 
limoke. — Your  ownership  was  very  much  curtailed. 
Can  you  say  that  you  can  support  your  full  claim 
when  the  order  for  the  service  emanated  from 
Capt.  Peile  P]  This  being  a  service  outside  the 
charter-party,  the  master  was  not  bound  to  obey 
the  order,  and  might  have  refused ;  in  consenting 
to  go  he  was  risking  the  property  of  his  owners. 
Capt.  Peile  was  only  entitled  to  give  such  orders 
as  were  within  the  ordinary  course  of  the  transport 
service.  By  the  Instructions  (art.  4),  a  ship's  crew 
and  boats  are  to  be  available  for  the  public  service, 
either  in  loading  or  discharging  cargo,  Ac.,  "  or 
for  any  other  purpose  connected  with  a  vessel's 
employment  as  a  transport,"  clearly  showing  that 
her  duties  are  confined  to  the  duties  of  a  trans- 
port. The  mere  giving  of  an  order  to  render  service 
is  not  enough  to  entitle  to  salvage.  In  The  Thetis 
(ubi  sup.),  the  admiral  did  more  than  give  orders, 
he  assisted  in  making  plans  for  and  effected  the 
service.  In  The  Purissima  Concepcion  (ubi  sup.), 
the  express  ground  on  which  the  shipping  agent 
was  allowed  to  recover  was,  that  he  personally 
superintended  the  service.  As  to  Lieut.  Adlam, 
it  does  not  anywhere  appear  that  he  took  command 
of  the  Finisterre,  and  it  should,  therefore,  be  pre- 
sumed .that  the  master  remained  in  command  of 
his  own  ship. 

Our.  adv.  vult. 

May  11.— Sir   B.  Phulmoki.— In  this  case 
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a  salvage  service  of  considerable  merit  was  ren- 
dered on  the  27th  Feb.  1874  to  a  large  screw  steam- 
ship called  the  Nile,  lying  on  the  north-east  side 
of  the  Island  of  St.  Vincent,  in  a  state  of  the 
greatest  danger.  At  the  time  when  the  service 
was  rendered,  the  Finisterre,  a  screw  steamship  of 
551  tons,  with  a  master  and  twenty-one  men,  was 
lying  at  anchor  at  Porto  Grande,  in  the  Island  of  St. 
Vincent,  and  in  the  same  port  lay  H.M.S.  Simoom, 
under  the  command  of  Capt.  Peile,  the  senior 
officer  of  her  Majesty's  navy  in  that  place.  A 
boat's  crew  from  the  Nile  went  to  the  vice-consul, 
asking  for  assistance.  He  referred  them  to  Capt. 
Peile,  wb  o  comm  anicated  w  i th  the  Finisterre.  The 
result  was  that  a  lieutenant,  two  petty  officers, 
four  sailors,  and  twenty-one  Kroomen  went  to 
the  Finisterre,  and  this  vessel,  with  these  officers, 
in  addition  to  her  own  crew,  proceeded  to  the  Nile 
and  brought  her  in  safety  into  port.  For  this  ser- 
vice lOOOT.  has  been  tendered  and  accepted.  The 
court  is  now  asked  to  apportion  this  sum  among 
the  salvors. 

There   is  no   doubt  the   principal   salvor  was 
the  Finisterre;  the  steam  power  which  she  sup- 

Elied  was  the  agent  in  delivering  the  Nile  from 
er  perilous  situation.  But  a  question  has  arisen, 
who  are  entitled  to  receive  her  share  of  remune- 
ration, and  whether,  in  consequence  of  certain  cir- 
cumstances, that  share  is,  notwithstanding  her 
steam  power,  to  be  of  a  more  limited  character 
than,  on  geneial  principles,  it  would  otherwise  be. 
The  peculiar  c?  rcumstanceo  are  these.  The  Finis- 
terre,  at  the  time  of  the  Ashantee  War,  had  been 
chartered  by  the  Government  as  a  transport.  By 
the  terms  of  the  charter-parly  she  supplied  her 
own  crew  and  master,  and  if  she  was  burnt, 
sunk,  or  taken  by  an  enemy,  her  value  was 
to  be  replaced  by  her  Majesty  to  her  owners ;  if 
she  was  lost  from  the  dangers  of  the  sea  or  tem- 
pest, or  from  being  driven  on  shore  by  accident, 
such  loss  was  to  be  considered  as  a  sea  risk,  and 
not  to  be  indemnified  by  her  Majesty.  The  charter 
incorporated  certain  regulations  for  her  Majesty's 
transport  service,  and  instructions  for  masters  of 
transports.  According  to  the  latter,  "  the  vessel 
will  be  employed  in  the  conveyance  of  troops, 
horses  or  other  animals,  or  stores,  or  as  a  hospital 
ship,  or  in  any  other  way  that  may  be  ordered."  I 
must  here  observe  that  I  am  of  opinion  the  words 
"  in  any  other  way  "  must  be  construed  as  applying 
to  things  ejusdem  generis — things  connected  with 
transport  service.  It  is  also  provided  in  the  in- 
structions that  the  master  may  receive  orders 
from  the  senior  naval  officer. 

Having  reference  to  those  documents,  I  am  of 
opinion  that  the  Finisterre  was  never  demised — in- 
deed, it  was  not  so  contended — to  her  Majesty ;  that 
there  was  no  tem  porary  transfer  of  ownership  to  her 
Majesty,  and  that  her  owners  are  entitled  (a  point 
faintly,  if  at  all  contested)  to  her  share  of  the  sal- 
vage remuneration. 

I  think,  however,  that  she  was  so  far  under 
the  control  of  the  senior  naval  officer,  Capt. 
Peile,  that  on  the  one  hand  she  could  not 
ha?e  acted  as  salvor  without  his  permission; 
thoagh,  on  the  other  hand,  she  could  not  have 
been  ordered  by  him  to  perform  this  service,  which 
was  not  in  my  judgment  within  the  terms  of  her 
charter.  And  1  think  that  in  awarding  her  remu- 
neration, I  ought  to  bear  in  mind  that  she  was  set 
in  motion,  sc  to  speak,  by  Capt.  Peile. 
The  same  observation  leads  me  to  the  conclu- 


sion that  these  officers  are  undoubtedly  to  be  con- 
sidered, having  regard  to  the  principle  and  decided 
cases  on  the  subject,  as  the  meritorious  salvors. 

I  am  also  of  opinion  that  Lieut.  Adlam,  who 
must  be  mentioned  as  having  had,  in  a  great  mea- 
sure at  least,  charge  of  the  expedition,  nas  a  dis- 
tinct persona  standi  as  a  salvor. 

I  award  400Z.  to  the  owners  of  the  Fini- 
sterre ;  200Z.  to  Lieut.  Adlam ;  and  4001.  to  Capt. 
Peile  and  the  crew  of  the  Simoom  and  the  Kroo- 
men who  were  on  board  the  Finisterre. 

Proctors  for  the  owners,  master,  and  crew  of  the 
Finisterre,  Pritchard  and  Sons. 

Proctor  for  Capt.  Peile  and  the  officers  and 
crew  of  the  Simoom,  Burchett. 

Solicitor  for  the  defendants,  T.  Cooper. 
I  


May  25  and  26, 1875. 

Tbb  Adriatic. 

Collision — Failure  to  render  assistance — Onus  of 
proof— Merchant  Shipping  Act  1873,  sect.  16. 

The  Merchant  Shipping  Act  1873  (36  8f  37  Vict, 
c.  85),  sect.  16,  having  imposed  upon  the  master 
of  every  ship,  in  case  of  collision  with  another 
ship,  a  duty,  "  if  and  so  far  as  he  can  do  so  with- 
out  danger  to  his  own  vessel,  crew,  and  passen- 
gers (if  any),  to  stay  by  the  other  vessel  until  he  has 
ascertained  that  she  has  no  need  of  further  assist- 
ance, and  to  render  to  the  other  vessel,  her  master, 
crew,  and  passengers  {if  any),  such  assistance  as 
may  he  practicable  and  as  may  be  necessary  to 
save  them  from  any  danger  caused  by  such  colli- 
sion ;"  this  duty  is  not  discharged  by  a  steam- 
ship, where,  it  being  practicable  and  safe  to  lower 
a  boat  to  render  assistance,  although  posribhf 
dangerous  to  stay  by  the  injured  ship,  she  con- 
tinues her  voyage  without  lowering  her  boat,  and 
merely  hails  and  signals  for  other  vessels  to  go  to 
the  assistance  of  the  injured  ship. 
A  ship  faiUna  to  render  assistance  to  another  with 
which  she  nas  been  in  collision,  and  showing  no 
reasonable  cause  for  such  failure,  will  be  held  to 
blame  for  the  collision,  unless  proof  be  given  to 
the  contrary  on  her  behalf. 
This  was  a  cause  of  damage  instituted  on  behalf 
of  the  owners  of  the  three  -  masted  schooner 
Columbus,  against  the  steamship  Adriatic,  and  her 
owners  intervening. 

On  behalf  of  the  Columbus  it  was  alleged  as 
follows : — 

The  Columbus  was  bound  upon  a  voyage  from 
Fowey  to  Runcorn,  and  had  on  ooard  a  crew  of  six 
hands,  all  told,  and  the  master's  wife  and  child. 

On  the  8th  March  1875,  at  about  9  p.m.,  the 
Columbus  was  boarded  by  a  licensed  pilot,  about 
two  miles  west  of  the  North-west  Lightship  off 
the  entrance  to  the  Mersey ;  she  was  working  up 
channel,  and  her  lights  were  burning  brightly  and 
a  good  look-out  was  kept  on  board  of  her  till  after 
the  collision.  The  wind  was  blowing  a  fresh  breeze 
from  the  S.S.W.,  and  at  about  11.45,  p.m.,  the 
Columbus  was  on  the  port  tack  heading  west,  and 
about  mid-channel,  and  a  mile  S.E.E.  of  the  Crosby 
Lightship,  when  the  pilot,  as  the  flood  tide  had 
made,  gave  orders  to  take  in  sail  and  to  get  the 
anchor  ready  for  letting  go.  The  crew  of  the 
Columbus  obeyed  the  pilot's  orders,  and  her  helm 
was  put  down.  The  Columbus,  however,  did  not 
,  come  np  into  the  wind  more  than  a  point  or  a  point 
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and  a  half,  haying  but  little  or  no  way  on  her,  and 

her  crew  were  in  the  act  of  hauling  down  her  jibs, 

when  the  Adriatic,  whose  mast  head  light  had  been 

previously  seen  three  miles  off,  was  observed  coming 

up  at  great  speed,  with  all  three  lights  visible, 

about  a  quarter  of  a  mile  on  the  starboard  beam  of 

the  Columbus.    The  crew  of  the  Columbus  loudly 

hailed  the  Adriatic  to  stop  and  reverse,  but  the 

Adriatic  still  kept  on  at  great  speed.  Immediately 

before  the  Adriatic    struck    the   Columbus,    the 

Adriatic  went  off  under  a  starboard   helm,  but 

immediately  after  struck  the  Columbus  with  great 

violence   on  the  starboard  quarter,  just   aft  the 

mizen  rigging,  cutting  right  into  the  Columbus 

and  taking  her  quarter  clean  off,  carrying  away 

the  wheel,  deck  house,  and  bending  the  rudder. 

The  blow  caused  the  Columbus  to  fall  alongside 

the  Adriatic,  starboard  side  to  starboard  side.  The 

crew  of  the  Columbus  loudly  hailed  for  assistance, 

saying  that  their  stern  was  gone ;  but  the  Adriatic 

steamed  ahead  and  left  the  Columbus,  did  not  stav 

by  her,  and  rendered  her  no  assistance,  and  did 

not  ascertain  if  assistance  was  required  ;  no  boat 

was  lowered  from  the  Adriatic,  and  except  burning 

a  blue  light,  she  offered  no  help,  but  proceeded  on 

towards   Liverpool.     The   Columbus  immediately 

began  to  sink,  and  her  boat  was  put  out,  into 

which  all  got,  but  the  Columbus  sank  so  rapidly 

that  the  boat  'was  capsized,  and  her  crew  were 

compelled  to  hang  on  to   the   topgallant  yard, 

which  remained  above  water.    Tho  master's  wife 

was  rescued  by  her  husband,  but  his  child  was 

drowned.    The  survivors  were  picked  up  after  an 

hour  by  the  steamer  Enterprise.     The  plaintiffs' 

petition  further  alleged : 

17.  A  good  look-out  was  not  kept  on  board  the  Adriatic. 

18.  Those  on  board  tho  Adriatic  improperly  neglected 
to  starboard  in  due  time. 

19.  Those  on  board  the  Adriatic  were  going  at  too 
great  a  speed. 

20.  Those  on  hoard  the  Adriatic  improperly  neglected 
to  slacken  her  Bpeed,  or  to  stop  and  reverso  in  time. 

21.  Those  on  board  the  Adriatic  improperly,  and  with- 
out reasonable  cause,  failed  to  stay  by  the  Columbus,  or 
to  render  her  assistance,  or  to  ascertain  if  the  Columbus 
bad  need  of  assistance. 

On  behalf  of  the  defendants  it  was  alleged  as 
follows  :  — The  Adriatic  was  a  steamship  of  about 
3888  tons  gross  register,  and  at  the  time  of  the 
collision  was  on  a  voyage  from  New  York  to  Liver- 
pool, with  about  400  passengers.  At  about  11.50, 
p.m.,  on  the  8th  March  1875,  the  Adriatic,  in 
charge  of  a  compulsory  pilot,  passed  the  Crosby 
Lightship,  steaming  dead  slow,  and  so  continued 
along  the  narrow  channel  between  the  lightship 
and  the  Bock  Lighthouse.  A  good  look-out  was 
kept  on  board  the  Adriatic,  and  her  lights  were 
duly  exhibited  and  burning  brightly.  The  night 
was  very  dark,  but  clear,  and  a  vessel,  which 
proved  to  be  the  Columbus,  having  no  light  visible, 
was  made  out  about  a  point  and  a  half  on  the  port 
bow  of  the  Adriatic,  apparently  heading  so  as  to 
cross  the  course  of  the  Adriatic  from  port  to  star- 
board. The  helm  of  the  Adriatic  was  immediately 
put  hard  a-starboard,  and  her  engines  stopped, 
out  the  starboard  bow  of  tho  Adriatic  came  into 
contact  with  the  starboard  quarter  of  the  Colum- 
bus. The  blow  appeared  to  those  on  board  the 
Adriatic  to  be  a  slight  one,  and  they  had  no  reason 
to  suppose  that  the  Columbus  hud  sustained  any 
serious  damage.  The  Columbus  then  dropped 
alongside  the  Adriatic,  and  drifted  astern.  Whilst 
the  Teasels  were  alongside,  those  on   board  the 

YOL.  HL,  N.  8. 


Adriatic  hailed  the  Columbus  and  asked  i*  she 
needed  assistance,  and  no  reply  was  made.  When 
the  Columbus  drifted  astern,  the  Adriatic  was 
nearly  athwart  the  channel,  and  those  in  charge  of 
the  Adriatic  could  not  attempt  to  stay  by  tho 
Columbus  without  exposing  the  Adriatic  and  the 
crew  and  passengers  on  board  her  to  danger.  But 
whilst  the  pilot  was  manoeuvring  to  get  tho 
Adriatic  into  position  in  the  channel,  rockets  and 
blue  lights  were  burned  on  board  the  Adriatic,  and 
three  steam  vessels,  the  Voltaic,  the  Enterprise, 
and  the  Kittiwake,  came  within  hail  of  the  Adriatic, 
and  were  directed  by  the  master  of  the  Adriatic  to 
proceed  to  tho  Colm nbus  and  render  any  assistance 
that  she  might  bo  in  need  of.  The  defendants' 
answer  alleged  that  the  Columbus  neglected  to 
have  her  regulation  lights  duly  exhibited,  and  was 
iu  fault  for  such  neglect ;  that  they  neglected  to 
keep  their  vessel  under  command,  suffered  her  to 
drift,  and  neglected  to  let  go  the  anchor  in  proper 
time  ;  the  defendants  also  pleaded  inevitable  acci- 
dent and  compulsory  pilotage. 

The  cause  came  on  for  hearing  on  the  25th  and 
26th  May,  1875,  before  Sir  R.  Phillimore,  assisted 
by  Trinity  Masters.  Witnesses  were  called  by  both 
plaintiffs  and  defendants.  The  main  questions  of 
fact  in  the  cause  were,  whether  the  lights  of  the 
Columbus  were  burning  and  visible,  and  whether 
the  Adriatic  sufficiently  complied  with  the  provi- 
sions of  the  Merchant  Shipping  Act  1873  (36  &  37 
Vict.  c.  85),  sect.  16,  in  rendering  assistance  or 
causing  assistance  to  bo  rendered  to  the  Columbus, 
or  whether  there  was  any  reasonable  cause  for  the 
Adriatic  not  giving  such  assistance.  It  appeared 
that  immediately  after  the  collision  the  Adriatic 
went  ahead,  and  on  getting  straight  in  the 
channel  kept  on  her  .course  to  Liverpool,  and  did 
not  lower  a  boat.  No  evidence  was  given  to  show 
that  she  communicated  with  other  steamers,  as 
alleged  by  her,  beyond  the  burning  of  the  blue 
lights  and  hailing,  &c.  Tho  finding  of  the  court 
upon  these  and  the  other  facts  of  the  case  will  be 
found  in  the  judgment. 

Milward,  Q.C.  (/.  T.  Ooldney  with  him),  for  the 
plaintiffs,  contended  that  under  the  Merchant 
Shipping  Act  1873,  sect.  16,  it  was  the  duty  of  the 
Adriatic  to  stand  by  and  render  assistance.  Her 
crew  knew  that  the  Columbus  was  injured;  they 
did  not  know  the  extent ;  they  hailed  and  got  no 
answer ;  and  yet  they  lowered  no  boat,  but  went 
away.  The  mere  hailing  another  vessel,  under  no 
obligation  whatever  to  render  assistance,  is  not 
enough,  even  if  there  were  such  hailing.  This 
neglect  to  give  assistance  throws  upon  the  defen- 
dants, within  the  words  of  the  section,  the  onus  of 
proving  that  they  are  not  to  blame.  The  master 
of  the  Adriatic  failed  to  render  assistance,  and, 
unless  "  reasonable  cause  for  such  failure  is  shown, 
the  collision  must,  in  the  absence  of  proof  to  the 
contrary,  be  deemed  to  have  been  caused  by  his 
wrongful  act,  neglect,  or  default."  No  such 
reasonable  cause  exists,  as  he  might  have  lowered 
a  boat  whilst  straightening  up  the  channel,  and 
then  have  waited  for  his  boat.  He  was  in  no  such 
danger  as  would  prevent  this.  The  defendants, 
then,  are  to  blame,  in  the  absence  of  proof  to  tho 
contrary,  and  of  this  proof  they  have  given  nothing. 
The  lights  of  the  Columbus  were  burning,  nn  I 
there  was  nothing  to  prevent  the  Adriatic  froai 
making  her  out  in  time  to  avoid  a  collision. 

Jiutt,  Q.C.  (0.  Bruce  with  him),  for  the  defen- 
dants, contended  that  the  lights  of  the  Columbus 
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were  not  alight,  or  they  would  have  been  seen 
from  the  Adriatic.  The  Merchant  Shipping  Act 
1873  does  not  impose  any  positive  obligation  upon 
a  ship  damaging  another  to  render  assistance 
herself.  It  is  sufficient  if  she  procures  assistance 
to  be  rendered.  This  the  Adriatic  did  by  signal- 
ling for  other  ships  to  give  assistance.  She  could 
not  render  assistance  herself  without  danger  to 
herself  and  passengers  in  such  narrow  waters,  and 
this  was  in  itself  a  "  reasonable  cause  for  such 
failure,"  within  the  meaning  of  the  Act.  The 
defendants  have  given  sufficient  proof  that  the 
collision  was  not  caused  by  their  negligence  in 
showing  that  all  precautions  were  used  and  a  good 
look-out  kept,  and  yet  the  Columbus  could  not  be 
discovered  in  sufficient  time  to  avoid  a  collision. 

Milward,  Q.C.,  in  reply. 

Sir  B>.  Phillimore. — This  is  a  case  of  an  unfor- 
tunate collision  which  happened  between  12  and  1 
o'clock  at  night,  on  the  8th  March  last,  in  the 
Crosby  Channel,  about  a  mile  S.E.  of  the  Crosby 
Lightship.  One  of  the  vessels,  the  Columbus,  was 
a  three-masted  schooner  of  167  tons  register, 
coming  from  Fowey  to  Runcorn,  with  a  crew  of  six 
hands,  all  told,  and  the  captain's  wife,  and,  unfor- 
tunately, his  child,  who  perished  in  consequence  of 
the  collision.  The  other  vessel  was  a  ship  of 
great  size,  3888  tons  gross  register,  and  she  was 
prosecuting  a  voyage  from  New  York  to  Liver- 
pool, having  with  the  passengers  and  crew 
altogether  about  400  persons  aboard.  The  Adriatic 
struck  the  starboard  quarter  of  the  Columbus,  un- 
der the  circumstances  which  I  am  about  to  men- 
tion, and  cut  off  her  stern ;  the  Columbus  sank,  the 
boat  which  she  put  out  was  capsized  and  also 
sank ;  the  topgallant  yard  remained  above  water, 
which  the  crew  managed  to  reach,  and  the  captain 
saved  his  wife  in  an  almost  miraculous  way,  as 
she  was  floating  about  almost  insensible,  but  the 
child  which  she  had  in  her  arms  was  lost. 

Now,  botfh  the  vessels  were  coming  up  the 
Beach,  which  lies  about  a  mile  S.  to  S.S.E.  of  the 
Crosby  Lightship.  The  wind  at  the  time  was 
S.S.W.  The  schooner  was  ahead  of  the  screw 
steamer  two  or  three  miles,  aud  when  she  had 
come  to  a  distance  a  little  below  the  Crosby  Light, 
she,  under  the  advice  of  her  pilot,  went  across  the 
river  in  order  to  anchor.  The  pilot  ordered  the 
helm  to  be  put  down,  and  her  canvas  to  bo  taken 
in.  The  canvas  under  which  she  was  is  thus  de- 
scribed by  the  captain.  He  says,  when  he  had  got 
about  midchanncl,  the  mainsail  and  mizen  wero 
set  full,  and  all  square  sails  wero  out;  he  had  the 
jib  set,  and  the  staysails  were  down. 

This  misfortune  having  happened  in  the  way 
which  I  have  described,  the  court  is  compelled 
to  consider  the  bearing  of  the  Act  of  Parlia- 
ment, to  which  so  much  reference  has  been 
made,  because  there  is  no  doubt  as  to  this 
fact,  that  after  the  collision  the  captain  of  the 
Adriatic  thought  it  his  duty  to  proceed  on  his 
voyage.  It  is  quite  true  that  ho  starboarded  to  get 
out  of  the  way  of  the  schooner,  and  afterwards  ported 
and  stopped  a  time.  What  the  exact  time  was  is  a 
matter  of  great  dispute  in  this  case.  But  he  ported ; 
and  having  got  himself  straightened  down  the 
river,  went  on  to  Liverpool  without  stopping,  or 
in  any  way  rendering  assistance,  by  means  of  his 
vessel  or  his  boats,  to  the  vessel  with  which  he  had 
come  in  contact.  What  he  did  was — and  ho  says  it 
was  best  under  the  circumstances — that  when  he 
fell  in  with  two  or  three  stcuuicrs  he  told  them 


that  he  had  come  into  collision  with  another  ves- 
sel, and  desired  them  to  go  to  assist  her,  but  he 
himself  rendered  no  assistance  at  all. 

The  36  &  37  Vict.  c.  85,  s.  16,  enacts  that: 
"  In  every  case  of  collision  between  two  vessels, 
it  shall  be  the  duty  of  the  master  or  person 
in  charge  of  each  vessel,  if  and  so  far  as 
he  can  do  so  without  danger  to  his  own  vessel, 
crew,  and  passengers  (if  any),  to  stay  by  the 
other  vessel  until  he  has  ascertained  that  she  has 
no  need  of  further  assistance,  and  to  render  to  the 
other  vessel,  master,  crew,  and  passengers  (if  any), 
such  assistance  as  may  be  practicable  and  as  may 
be  necessary  in  order  to  save  them  from  any  dan- 
ger caused  by  the  collision."  There  is  a  further 
portion  of  the  enactment,  which  it  is  not  necessary 
to  state,  but  it  goes  on  :  "  If  he  fails  so  to  do,  and 
no  reasonable  cause  for  such  failure  is  shown,  the 
collision  shall,  in  the  absence  of  proof  to  the  con- 
trary, be  deemed  to  have  been  caused  by  his 
wrongful  act,  neglect,  or  default." 

Now  that  he  knew  in  this  case  that  he  came 
into  collision  with  another  vessel,  and  had  done 
her  some  injury,  is  not  contested.  He  himself 
says  he  hailed  the  other  vessel  and  asked  if 
she  was  much  injured,  and  that  he  had  re- 
ceived no  answer  to  that  inquiry,  and  having 
received  no  such  answer,  he  conceived  she 
was  not  much  hurt,  and  took  steps  to  get 
the  other  vessels  to  go  and  see  what  assist- 
ance they  could  render  the  vessel,  and  ascer- 
tain whether  she  had  been  much  damaged  or 
not.  Now  the  evidence  on  the  other  side  says, 
not  only  is  it  untrue  that  there  was  no  answer  to 
the  hailing,  but  that  there  were  screams  and 
shouts  for  assistance,  which  were  neglected  by 
the  Adriatic.  The  vessel  that  did  come  up  and 
render  assistance  was  the  Enterprise;  and  it  is 
possible,  as  has  been  suggested  by  Mr.  Butt,  that 
the  captain  of  the  Adriatic  imagined  that  he  had 
communication  with  the  vessel,  whereas  it  was 
with  other  steamers.  But  the  evidence  given  by 
the  master  of  the  'Enterprise  is,  that  his  attention 
was  attracted,  that  he  saw  the  Adriatic  coming  up, 
and  she  did  not  speak  to  him,  but  that  he  heard 
cries  which  caused  him  to  stop  his  ship,  and  lower 
his  boat  and  go  to  the  assistance  of  those  people 
clinging  to  the  yard,  and  who  were  thus  saved. 

Now,  the  captain  of  the  Adriatic  says  he 
was  in  command  of  a  vessel  of  unusual  length, 
450ft.;  that  he  was  in  great  danger  himself 
of  going  on  the  Crosby  shore;  that  he  could 
render  no  assistance  to  the  other  vessel  as  effec- 
tive as  that  which  could  bo  given  by  the 
other  steamers ;  and  that  it  is  untruo  to  say 
he  went  away  immediately,  and  did  not  stop  for  a 
certain  time.  But  there  was  one  point  not  dis- 
puted, and  which  seems  to  me  and  the  Elder 
Brethren  to  be  decisive  against  the  defence  set  up 
by  the  captain  of  the  Adriatic,  namely,  that  there 
was  no  reason  why  he  should  not  have  lowered 
his  boat  and  sent  it  to  the  assistance  of  those  who 
were  struggling  in  the  water ;  so  that  the  defence 
he  has  made  in  the  pleadings,  and  the  explana- 
tions he  makes  through  his  counsel  of  what  oc- 
curred after  the  collision,  do  not  prevent  me  from 
saying  he  is  to  blame.  If  he  stopped  for  a  con- 
siderable period,  as  he  says  he  aid,  what  was 
there  to  prevent  him  from  lowering  a  boat,  and 
endeavouring  to  find  out  to  what  extent  this 
vessel  was  damaged  P  I  think  it  not  improbable 
i  to  suppose,  in  spite  of  what  has  been  said,  that  if 
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that  course  had  been  pursued,  the  life  of  tho  un- 
fortunate child  would  have  been  saved. 

But  whatever  may  have  been  tho  result,  I 
am  of  opinion,  and  I  am  supported  in  it  by 
a  conference  with  tho  Elder  Brethren,  that  it 
was  the  clear  duty  of  the  captain  of  tho 
Adriatic  not  to  have  proceeded  on,  but  to  have 
stayed  by  tho  vessel  and  lowered  his  boat, 
and  not  left  her  until  ho  had  ascertained  what 
her  condition  was.  While  I  say  this,  I  acquit 
tho  captain  or  tho  Adriatic  of  any  deliberate 
intention  of  inhumanity  altogether ;  it  would  be 
very  wrong  to  charge  him  with  that.  It  is 
very  likely  that  his  great  anxiety  with  regard  to 
his  ship,  her  unusual  size,  the  number  of  passen- 
gers he  had,  and  other  circumstances,  interfered 
with  that  presence  of  mind  which  he  ought  to 
have  exercised  on  this  occasion.  I  think,  there- 
fore, to  use  the  words  of  the  statute,  he  lias  shown 
"  no  reasonable  cause  for  failing  to  stay  by  the 
vessel,"  or  rendering  such  aid  as  was  in  his  power. 

The  next  question  is,  whether  the  collision  should 
not  "  be  deemed  to  have  been  caused  by  his  neg- 
lect or  fault,"  or  whether  there  is  "  proof  to  the 
contrary." 

Now  this  part  of  the  case  lies  in  the  very 
narrowest  compass,  because  it  is  admitted  by 
tho  counsel  for  the  defendants  that  if  there  was 
evidence  to  satisfy  the  court  that  tho  schooner 
carried  her  side  lights,  and  especially  her  green 
light,  they  ought  to  have  been  visible  and  must 
have  been  visible  to  the  Adriatic  at  a  sufficient 
distance  to  enablo  her  to  get  out  of  the  way  of  the 
other  vessel ;  therefore  it  comes  to  a  question  as  to 
the  credibility  of  one  set  of  witnesses  and  tho 
other,  where  there  is  a  conflict  between  them, 
negative  on  the  one  side  and  positive  on  tho  other, 
as  to  the  fact  of  tho  schooner  haviirg  carried  proper 
lights.  Now,  in  this  case  I  do  not  feel  that  amount 
of  difficulty  which  sometimes  presses  in  a  case 
where  the  evidence  on  both  sides  i3  so  closely 
balanced,  because  it  is  not  denied  that,  up  to  the 
time  that  the  schooner  went  about,  she  was  car- 
rying proper  lights.  I  do  not  think  that  tho  con- 
trary could  have  been  contended  for  with  much 
success,  and  I  wish  to  say  that  I  never  heard 
better  evidence  than  that  given  by  tho  wife  of  tho 
captain  of  the  Columbus.  She  pointed  out,  as  the 
reason  why  she  saw  the  lights,  that  she  took  her 
child  to  see  them,  as  she  was  in  the  habit  of  doing, 
and  she  saw  that  they  were  in  their  proper  places. 
But  the  samo  witness  speaks  with  equal  positive- 
ness  to  having  seen  the  red  light  up  to  the  time 
of  the  collision. 

I  have  no  hesitation  in  saying  that  tho  posi- 
tive evidence  greatly  exceeds,  in  point  of  value 
and  weight,  the  negative  testimony  on  the 
part  of  the  defendants.  I  have  no  doubt,  and 
no  hesitation  in  pronouncing  as  a  matter  of  fact, 
that  the  Columbus  did  carry  her  side  lights  at  the 
time  of  the  collision;  and,  if  so,  it  is  admitted 
that  the  Adriatic  was  alone  to  blamo  for  the  colli- 
sion. That  being  admitted,  and  that  being  the 
finding  of  the  court,  I  so  pronounce. 

Solicitors  for  the  plaintiffs,  H.  Forshaw  and 
Hawkins. 

Solicitors  for  the  defendants,  Bae  and  Jenkins. 


June  1  and  2,  1875. 

Tub  Eastern  Belle. 

Co-owners — Sale — Mortgage — Arrest  of  ship  in  co- 
ownership  suit — Right  of  mortgage  to  release. 
Where  a  part  owner  of  a  ship  institutes  a  suit 
against  the  ship  claiming  as  against  his  co-owner 
an  account  and  a  sale  of  the  ship,  a  mortgagee 
holding  a  mortgage,  which  would  not  be  satis- 
fied by  a  sale  of  the  ship,  is  entitled,  on  intervening 
in  the  suit,  to  a  release  of  the  ship  and  to  his 
costs  from  the  time  of  his  claiming  the  release. 
A  shipovmer  sold  certain  shares  in  a  ship  and,  the 
purchaser  having  neglected  to  register  the  sale, 
subsequently  mortgaged  the  whole  ship  to  a  third 
person,  who  had  no  knowledge  of  the  previous  sale, 
to  secure  a  balance  exceeding  the  value  of  the  ship. 
The  purchaser  subsequently  registered  his  shares, 
and  then  finding  the  mortgage  registered,  insti- 
tuted a  suit  against  the  ship  claiming  as  against 
his  co-owner  an  account  and  the  sale  of  the  ship. 
The  mortgagee  intervened  and  claimed  the  release 
of  {lie  ship  and  damages  and  costs  for  its  detention : 
Held  that  the  mortgagee  was  entitled  to  the  release 
of  the  ship  and  to  costs  from  the  time  the  plaintiff 
became  aware  of  the  mortgagee's  claim. 
Tins  was  a  cause  of  co-ownership  instituted  in  rem 
on  behalf  of  George  James  Atkins,  part  owner  of 
the  Eastern  Belle,  against  that  ship.   The  cause  was 
instituted  on  the  10th  March  187o,  and  no  appear- 
ance was  entered  on  behalf  of  any  other  part  owner, 
but  on  the  15th  March  an  appearance  was  entered 
on  behalf  of  John  Grant  Morris,  a  mortgagee  of 
64-64th  shares  of  the  ship. 

Tho  facts  of  the  case  are  fully  stated  in  the 
pleadings.  The  plaintiff's  petition  was  so  far  as  is 
material  as  follows : 

1.  The  Eastern  Belle  is  a  ship  of  1,130  tons  gfross 
register,  belonging  to  the  port  of  Liverpool.  The  plaintiff 
is  the  owner  of  8-64th  shares  therein.  The  remaining 
56*64th  shares  are  nominally  vested  in  James  Baines,  of 
Liverpool,  in  the  county  of  Lancaster,  bmt  the  plaintiff  is 
unable  to  say  whether  or  no  he  is  beneficially  entitled  to 
the  same  exoeptas  appears  from  the  facta  hereinafter 
stated. 

2.  The  Eastern  Belle  was  purchased  in  or  about  the 
month  of  May  1872,  throngh  one  Henry  Jonas  Smith  on 
behalf  of  himself  and  certain  other  persons  who  are 
unknown  to  the  plaintiff.  The  plaintiff  was  requested  by 
the  said  Henry  Jonas  Smith  to  purohase  8-64th  shares, 
and  consented  to  do  so  and  paid  for  the  same  on  the  15th 
Juno  1872,  and  the  said  shares  were  duly  transferred  to 
him  by  bill  of  sale,  dated  the  18th  July  1872. 

3.  After  the  date  of  the  said  purohase  the  plaintiff  was 
informed  by  the  said  Henry  Jonas  Smith  that  the 
Eastern  Belle  was  engaged  in  making  voyages  from 
Liverpool  to  Valparaiso  under  charter,  and  to  other 
places.  The  plaintiff  from  time  to  time  made  applications 
to  the  said  Henry  Jonas  Smith  and  James  Baines,  for 
information  respecting  the  freight  earned  by  the  said 
ship,  and  the  amount  of  profits  dne  to  him  as  part- 
owner  thereof,  but  the  plaintiff  was  for  a  long  time 
wholly  unable  to  obtain  any  information  respecting  the 
same. 

4.  On  or  about  the  19th  Feb.  1874,  after  repeated 
applications  the  plaintiff  received  from  the  said  James 
Baines  a  promissory  note  for  1751.  This  was  represented 
to  the  plaintiff  to  be  his  share  of  the  profits  of  the  first 
voyage  of  the  Eastern  Belle,  in  respect  of  his  8*64  shares 
therein,  but  no  accounts  or  Touchers  of  any  kind  were 
furnished  to  the  plaintiff.  The  said  promissory  note  was 
dishonoured  at  maturity,  but  renewed  by  the  plaintiff  at 
the  request  of  the  said  Jame*  Baines  for  a  farther  period 
of  three  months,  when  it  was  again  dishonoured,  but 
ultimately  paid  on  proceedings  being  taken  in  respect 
thereof. 

5.  The  plaintiff  oontinued  to  apply  for  accounts  re- 
specting the  earnings  of  the  EasiernBeUe,  but  was  whollr 
unable  to  obtain  tbe  same  until,  hi  the  month  of  OetP> 
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1874,  an  account  was  rendered  to  him  whereby  it  appeared 
that  the  profits  due  to  the  plaintiff  in  respect  of  his  said 
shares  arising  out  of  the  said  first  voyage  of  the  Eastern 
Belle  amounted  to  the  sum  of  3141. 

6.  The  Eastern  Belle  has  oompleted  several  other 
voyages,  and  has  earned  divers  large  quantities  of  freight, 
and  there  is  dne  to  the  plaintiff,  in  respect  of  his  shares 
thereof,  a  large  sum  of  money  :  bat  the  plaintiff,  though 
he  has  repeatedly  applied  for  tne  same  to  the  said  Henry 
Jonas  Smith  and  James  Baines,  has  been  wholly  unable 
to  obtain  any  account  in  respect  of  the  said  freight. 

7.  The  Eastern  Belle  is  about  to  leave  England  in 
ballast,  but  the  plaintiff  has  not  been  consulted  with 
respect  to  the  said  voyage,  and  is  unwilling  that  the  said 
ship  should  be  sent  on  the  said  voyage  until  the  accounts 
between  the  co-owners  is  settled. 

8.  There  are  accounts  outstanding  and  unsettled 
between  the  said  co-owners  of  the  said  vessel  in  respect 
of  the  matters  above-mentioned. 

The  petition  concluded  by  praying  the  judge  "to 
refer  the  said  accounts  to  the  registrar  and  mer- 
chants to  ascertain  the  amounts  dne  to  the  plaintiff 
and  to  direct  the  said  vessel  to  be  sold." 

An  answer  was  filed  on  behalf  of  the  mortgagee 
which  so  far  as  material  was  as  follows : 

1.  At  the  time  of  the  request  referred  to  in  the  second 
article  of  the  petition  filed  in  this  cause,  Henry  Jonas 
Smith  in  the  said  article  named,  explained  to  the  plaintiff 
that  the  sum  of  5001.  which  it  was  proposed  that  the 
plaintiff  should  pay  for  eight  sixty-fourth  parts  or  shares 
in  the  said  Bhip  was  to  be  the  purchase-money  not  for 
eight  unincumbered  shares,  but  for  eight  shares  subject 
to  a  mortgage  on  the  ship,  it  being  then  proposed  to  raise 
about  4,5001.  by  mortgage  on  the  said  ship. 

2.  Accordingly,  on  the  11th  July  1872,  James  Baines  in 
the  said  petition  named,  who  was  then  sole  registered 
owner  of  the  Eastern  Belle  by  an  instrument  of  mortgage 
of  that  date,  mortgaged  her  to  James  Wilkie  Adamson 
and  Thomas  Ronald  son  to  secure  to  them  the  repayment 
of  the  sums  for  the  time  being  due  on  that  seourity, 
whether  by  way  of  principal  or  interest,  and  such  mort- 
gage was  thereupon  duly  registered  at  the  Custom  House 
at  Liverpool  which  was  and  is  the  said  ship's  port  of 
registry. 

3.  The  said  James  Baines,  by  bill  of  sale,  dated  the  5th 
July  1872,  transferred  to  William  Roberts  eight  sixty- 
fourths  in  the  said  ship.  Such  bill  of  sale  was  not 
registered  until  the  7th  Aug.  1872,  on  which  day  it  was 
registered  at  the  said  custom  house  as  being  subject 
to  the  said  mortgage. 

4.  The  bill  of  sale  to  the  plaintiff  referred  to  in  the  said 
second  article  of  the  said  petition  was  and  is  a  bill  of  sale, 
bearing  date  and  executed  on  the  18th  July  1872,  whereby 
the  said  William  Roberts,  in  consideration  of  the  Hum  of 
5001.  transferred  eight  sixty-fourth  parts  or  shares  to  the 
plaintiff.  The  plaintiff  neglected  to  register  such  bill  of 
■ale  until  the  28th  Feb.  1873,  on  which  day  he  caused  it  to 
be  registered  as  hereinafter  stated. 

5.  In  the  month  of  Jan.  1873,  the  defendant  John  Grant 
Morris,  who  was  then  under  advances  to  the  said  James 
Baines,  on  an  account  current  between  them,  the  repay- 
ment of  which  advances  was  secured  to  the  said  defen- 
dant by  mortgages  to  him  by  the  said  James  Baines  of 
two  ships  called  the  Cavour  and  Belle  Isle,  of  which  the 
■aid  James  Baines  was  then  tho  registered  owner,  was 
requested  by  the  said  James  Baines  to  advance  and  lend 
him  the  sum  of  5,000 L,  for  the  purpose  of  paying  off  the 
said  mortgage  to  James  Wilkie  Adamson  and  Thomas 
Ronald  son,  and  to  make  further  advances  which  the  said 
defendant  agreed  to  do  upon  having  a  mortgage  of  the 
■aid  ship  Eastern  Belle,  of  which  the  said  James  Baines 
represented  himself  as  being  sole  owner,  made  to  the  said 
defendants  to  secure  the  repayment  of  the  suiris  from 
time  to  time  owing  from  the  said  James  Baines  to  the  said 
defendant  on  account  current  between  them.  The  said 
James  Baines  is  still  the  registered  owner  of  the 
Cavour.  The  Belle  Isle  was  totally  lost  in  the  month  of 
Hay  1873. 

6.  The  said  defendant,  however,  caused  search  to  be 
made  by  his  solicitors.  Messrs.  Bate&on  and  Company,  of 
the  register  of  the  said  Bhip  on  the  first  day  of  Feb.  1873, 
and  they  found  that  the  said  William  Roberts  appeared 
to  be  registered  owner  of  eight  sixty-fourth  parts  thereof, 
and  the  said  defendant  required  the  said  James  Baines  to 
obtain  from  the  said  Wiiliam  Roberts  a  bill  of  sale  of  such 


|  shares.  Accordingly,  the  said  William  Roberta,  by  bill 
of  sale,  dated  the  first  day  of  Feb.  1873,  transferred  eight 
sixty.fourth  parts  or  shares  in  the  said  Bhip  James 
Baines,  and  such  bill  of  sale  was  thereupon  duly  regis- 
tered. The  said  James  Baines  thereby  became,  as  the 
said  defendant  believed,  sole  owner  of  the  said  ship. 

7.  The  said  James  Baines  then  by  an  instrument  of 
mortgage  in  the  form  prescribed  by  the  Merchant 
Shipping  Act  1854,  dated  the  said  first  day  of  Feb.  1873, 
by  him  duly  executed,  mortgaged  sixty- four  sixty-fourth 
parts  or  shares  in  the  said  Bhip  to  the  said  defendant,  for 
the  purpose  of  securing  the  repayment  by  the  said  James 
Baines  to  the  said  defendant  of  the  amounts  which 
should  from  time  to  time  be  owing,  whether  by  way  of 
principal  or  interest  from  the  said  James  Baines  to  the 
said  defendant,  and  the  said  defendant  on  tho  same  day 
caused  the  said  mortgage  to  be  duly  registered  at  the  said 
custom  house.  The  said  defendant  thereby  became,  and 
has  ever  since  been  and  still  is  duly  registered  mortgagee 
deed  of  sixty -four  sixty-fourth  parts  of  the  said  ship.  By  a 
deed  of  even  date  with  the  said  statutory  mortgage  and 
made  between  the  said  James  Baines  of  the  one  part  and 
the  said  defendant  of  the  part,  and  duly  executed  by  tho 
said  James  Baines,  the  terms  of  the  said  security  intended 
to  be  granted  by  the  said  statutory  mortgage  were 
declared.  Tho  said  defendant  craves  leave  to  refer  to  tho 
said  deed 

8.  On  the  4th  Feb.,  the  said  defendant,  at  the  request 
of  the  said  James  Baines,  paid  to  the  said  James  Wilkie 
Adamson  and  Thomas  Ronaldson,  the  sum  of  5000/.,  in 
discharge  of  the  amount  due  to  them  or  their  said  mort- 
gage ;  and  received  from  them  their  instrument  of 
mortgage  with  a  memorandum  of  discharge  indorsed 
thereon,  and  such  discharge  was  duly  registered  at  the 
said  custom  house  on  the  7th  day  of  the  same  month. 

9.  On  the  28th  Feb.,  the  plaintiff's  said  bill  of  sale  of 
the  18th  July  1872,  was  registered  at  the  said  custom 
house,  as  subject  to  the  defendant's  said  mortgage. 

10.  By  reason  of  the  negligenco  of  the  plaintiff  in  not 
registering  his  said  bill  of  sale  until  tho  said  28th  Feb.. 
he  enabled  tho  said  James  Baines  to  represent  himself 
and  to  appear  to  the  said  defendant  as  sole  owner  of  the 
said  ship,  and  the  said  defendant  was  induoed  to  believe 
and  did  believe  that  the  said  James  Baines  was  such  sole 
owner,  and  the  said  defendant  made  the  said  advance  of 
50001.,  and  has  from  time  to  time  made  further  advances 
to  the  said  James  Baines,  on  his,  the  said  defendant's, 
mortgages  of  the  Eastern  Belle,  of  the  Cavour,  and 
Belle  Isle,  in  the  belief  that  the  said  James  Baines  was 
Bnoh  sole  owner ;  and  the  said  defendant  had  not  until 
after  the  institution  of  this  suit  any  notice  or  knowledge 
that  the  plaintiff  was  entitled,  or  claimed  to  be  entitled, 
to  any  share  or  interest  in  the  Eastern  Belle. 

11.  The  plaintiff  has  always  left  tho  ohartering  and 
employment  and  management  of  the  Eastern  Belle  to  tho 
said  James  Baines,  who,  on  or  about  the  16th  Sept.  1874, 
with  tho  authority  of  the  plaintiff,  entered  into  a  charter 
party  of  that  date  with  Messrs.  Dreyfus,  Freres,  and  Cie., 
of  Paris,  whereby  it  was  mutually  agreed  that  the  said 
ship  then  lying  in  Pern,  loading  or  on  passage  to  port  of 
call  for  orders  to  discharge  in  the  United  Kingdom  or  Con- 
tinent (and  after  discharging  cargo  of  guano,  having 
liberty  of  loading  outwards  from  United  Kingdom  or 
Continent  for  a  port  or  ports  en  route  J  or  owner'B  bene- 
fits), should,  as  soon  as  discharged,  proceed  to  CaUao, 
and  be  placed  at  the  disposal  of  the  said  charterers' 
agents  for  orders  to  load  a  oargo  of  guano  at  any 
one  of  the  guano  deposits  in  Peru  for  carriage  to  the 
United  Kingdom  or  the  Continent,  which  cargo  the 
charterers  bound  themselves  to  ship,  the  freight  to  be 
paid  being  seventy-two  shillings  and  sixpence  per  ton  if 
discharged  in  tho  United  Kingdom,  and  two  shillings  and 
sixpence  per  ton  extra  if  on  the  Continent.  The  said 
defendant  craves  leave  to  refer  to  the  said  charter-party, 
which  is  a  beneficial  one  for  the  ship.  The  said  defen- 
dant before  the  institution  of  this  suit  made  considerable 
advances  to  the  said  James  Baines  on  the  seourity  of  the 
said  mortgages  for  the  purpose  of  meeting  the  outlay 
necessary  to  fit  and  enable  the  Eastern  Belle  to  perform 
the  said  charter  -  party ;  and  at  the  time  of  her 
arrest  in  this  suit  she  was  about  to  leave  Falmouth  in 
ballast,  for  the  purpose  of  proceeding  in  the  performance 
of  the  said  chatter  party. 

12.  At  the  time  of  the  institution  of  this  suit,  there 
was  owing  to  the  said  defendant,  upon  account  current  be- 

I  tween  himself  and  the  said  James  Baines,  upon  the  ee- 
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oarity  of  the  said  ships  Cavour  and  Eastern  Belle,  the  ram 
of  20,4012.  lis.  9d.t  or  thereabouts,  and  such  gam  and  a 
further  amount  for  interest  since  accrued,  still  remain 
owing  to  the  said  defendant  from  the  said  James  Baines 
on  the  said  mortgage  securities.  The  said  ships  are  not 
together  of  sufficient  value  to  pay  to  the  said  defendant 
the  amount  due  to  him  on  his  said  securities.  The  plain- 
tiff before  the  institution  of  this  suit  had  notice  that  the 
said  James  Baines,  being  the  sole  registered  owner  of  the 
fCastern  Belle,  had  as  aforesaid  mortgaged  her  to  the  said 
defendant,  and  that  such  mortgag*  was  still  on  foot, 
notwithstanding  which  the  plaintiff  has  without  any 
notice  to  the  said  defendant  and  without  making 
any  offer  to  redeem  the  said  ven^el  or  his  8 -64th 
parts  thereof,  arrestol  the  t-aid  vessel  in  this  suit, 
and  the  plaintiff  is  keeping  the  &aid  vessel  under 
arrest  and  preventing  her  froai  performing  the  paid 
charter-party,  and  earning  hor  freight  thereunder 
and  by  reason  of  such  arrest  the  said  defendant, 
who  is  desirous  of  taking  possession  of  the  Eastern  Belle 
as  mortgagee  thereof,  and  of  enabling  her  to  earn  her 
freight,  is  prevented  from  so  doing,  and  also  from  exer- 
cising the  power  of  sale  given  to  him  by  tho  Merchant 
Shipping  Act  1854,  if  and  when  he  may  think  fit,  and  the 
powers  conferred  upon  him  by  the  recited  deed  of  even 
date  with  the  said  statutory  mortgage. 

13.  On  the  24th  March  1S75,  tho  said  defendant  caused 
notice  in  writing  of  hiB  desire  to  have  possession  of  the 
Eastern  Belle  for  the  purpose  of  enabling  her  to  earn  her 
said  freight,  to  be  given  to  tho  plaintiff, but  the  plaintiff 
still  persists  in  keeping  the  6aid  ship  under  arrest.  The 
defendant  craves  leave  to  refer  to  the  said  notice. 

The  answer  concluded  by  praying  the  judge  "  to 
declare  that  the  defendant,  John  Grant  Moms,  as 
duly  registered  mortgagee  of  64- 64th  parts  or 
shares  of  tho  Eastern  Belle,  is  entitled  to  the 
possession  of  the  said  vessel  Eastern  Belle,  and  to 
order  the  said  vessel  to  the  released  from  arrest, 
and  to  order  that  possession  thereof  be  given  to 
the  said  defendant,  and  to  declare  that  the  plaintiff 
was  not,  as  against  the  said  defendant,  entitled  to 
arrest  the  said  vessel,  and  that  he  is  not  entitled 
to  keep  her  under  arrest,  and  to  reject  the  prayer 
of  the  plaintiff ;  that  the  said  vessel  be  sola,  and 
to  condemn  the  plaintiff  in  all  damages  sustained, 
or  to  be  sustained  by  the  said  defendant  by  reason 
of  the  said  arrest,  or  of  the  said  vessel  being  kept 
under  arrest,  and  to  refer  it  to  the  Registrar  to 
report  the  amount  of  such  damagos,  and  to  con- 
demn the  plaintiff  in  costs  of  this  suit  incurred  by 
the  said  defendant,  and  that  further  and  otherwise 
right  and  justice  may  be  administered  to  the  said 
defendant  in  the  premises." 

Tho  reply  filed  on  behalf  of  the  plaintiff  was  so 
far  as  is  material  as  follows : 

1.  The  plaintiff  admits  the  allegations  contained  in  the 
first  article  of  the  said  answer. 

2.  As  to  the  second  article  of  the  said  answer,  the 
plaintiff  admits  the  same  except,  so  far  it  refers  to  the 
terms  of  the  mortgage  therein  mentioned,  to  which  the 
plaintiff  craves  leave  to  refer. 

3.  The  plaintiff  admits  the  allegations  contained  in  the 
third  and  fourth  articles  of  the  answer,  and  as  to  the 
third  article  he  further  says,  that  he  was  induced  to  delay 
the  registration  of  tho  said  bill  of  sale  by  and  at  the 
request  of  the  said  Henry  Jonas  Smith. 

4.  The  plaintiff  has  no  knowledge  of  the  matters  alleged 
in  the  fifth,  sixth,  seventh,  and  eighth  articles  of  the  said 
answer,  and  does  not  admit  the  same. 

5.  The  plaintiff  denies  the  allegations  contained  in  the 
tenth,  eleventh,  and  twelfth  articles  of  the  said  answer, 
and  further  says,  in  reply  to  tho  twelfth  article,  that  if 
the  accounts  between  the  defendant  and  the  said  James 
Baines,  in  respect  of  the  said  ships  Cavour,  Belle  Isle, 
and  Eastern  Belle,  are  property  taken,  the  value  of  the 
said  ships  is  sufficient  to  satisfy  tho  olaim  of  the  defen- 
dant,  and  also  the  amount  due  to  tho  plaintiff.  The 
charter-party  in  the  eleventh  article  mentioned  is  not  a 
a  beneficial  charter-party.  It  was  made  without  the  know- 
ledge  or  consent  of  the  plaintiff,  and  not  on  behalf  of  the 
defendant,  and  the  plaintiff  is  unwilling  that  the  said 


ship  should  sail  on  such  voyage,  unless  the  amount  due 
to  him  is  otherwise  secured. 

6.  In  reply  to  the  thirteenth  article  of  the  said  answer, 
the  plaintiff  says  that  that  the  notice  therein  referred  to 
was  not  given  until  after  the  institution  of  this  suit,  as 
will  appear  by  reference  to  the  minutes  of  the  proceedings 
of  this  Honourable  Court. 

7.  Before  the  time  when  the  defendant  made  the 
advances  to  the  said  James  Baines  in  the  twelfth  article 
of  the  answer  alleged,  the  defendant  had  notice  that  the 
plaintiff  was  tho  beneficial  owner  of  8-frl  shares  in  the  said 
vessel  Eastern  Br.lie. 

8.  The  plaintiff  has  always  been  ready  and  willing  and 
has  offered  to  transfer  his  shares  to  the  defendant  or  any 
other  person,  and  to  give  up  possession  of  the  vessel 
on  having  the  amount  due  to  him  secured,  as  he  id  entitled 
to  have. 

9.  At  the  time  of  the  arrest  of  the  Eastern  Belle  in  the 
suit,  the  plaintiff  had  no  notice  or  knowledge  whatever  of 
any  mortgage  to  secure  an  account  current  either  to  the 
defendant  or  to  any  other  person. 

10.  The  plaintiff  has  boon  and  if  willing  to  concur  in 
any  sale  that  may  be  decreed  by  this  Honourable  Court, 
and  that  the  proceed**  thereof  may  be  received  by  this 
Honourable  Court  for  tho  purpose  of  being  dealt  with 
when  and  as  soon  as  the  accounts  have  been  properly 
taken  between  the  said  James  Baines  and  the  defendant, 
and  between  the  plaintiff  and  his  co-owners. 

The  reply  concluded  by  praying  the  judge  "  to 
pronounce  against  the  prayer  of  tho  defendant,  and 
to  direct  that  the  accounts  may  be  taken  between 
the  defendant  and  tho  said  James  Baines,  and  be- 
tween the  plaintiff  and  his  co-owners,  and  to  declare 
tho  plaintiff  is  entitled  to  have  the  ship  kept  under 
arre.st,  or  bail  given  until  such  accounts  have  been 
duly  taken,  and  to  condemn  the  defendants  in  the 
costs  of,  aud  occasioned  by  his  said  appearance  and 
answer,  and  to  make  such  further  and  other  order 
in  the  premises  as  right  and  justice  may  demand." 

Tho  rejoinder  filed  on  behalf  of  the  defendant 
was  so  far  as  material  as  follows : 

1.  They  say  that  tho  several  allegations  contained  in 
the  reply  filed  in  this  cause  are  immaterial,  and  the  said 
reply  is  bad  in  substance. 

2.  That  the  defendant,  John  Grant  Morris,  has  not  any 
knowledge  as  to  the  allegation  contained  in  the  third 
article  of  the  said  reply,  and  does  not  admit  the  truth 
thereof.  • 

3.  That  they  deny  the  truth  of  the  allegations  contained 
in  the  fifth  article  of  the  said  reply  save  as  to  the 
unwillingness  of  the  plaintiff  that  the  ship  should  sail. 

4.  That  they  deny  the  truth  of  the  allegations  contained 
in  the  seventh  article  of  the  said  reply. 

5.  As  to  the  eighth  article  of  the  said  reply,  they  say 
and  submit  that  the  plaintiff  is  not  entitled  as  against  the 
defendant  John  Grant  Morris. 

G.  Thoy  deny  the  truth  of  the  ninth  article  of  the  said 
reply,  and  say  that  the  plaintiff  had,  at  the  time  of  the 
arrest  of  tho  Eastern  Belle,  notice  of  the  said  mortgage  to 
the  t>aid  defendant  to  secure  an  account  current. 

The  conclusion  filed  on  behalf  of  the  plaintiff 
denied  the  several  allegations  concained  in  the 
rejoinder  of  tho  defendant,  and  averred  that  the 
reply  filed  on  bahalf  of  the  plaintiff  was  good  in 
substance,  and  that  the  plaintiff  did  no»  plead 
further,  and  prayed  that  the  pleadings  might  be 
concluded. 

May  31  and  June  1.— The  causo  came  on  for 
hearing  before  the  judge.  Tho  facts  stated  in  the 
pleadings  were  substantially  proved  by  the 
witnesses  called  in  support  thereof.  It  was  shown 
by  the  defendant  that  at  the  time  the  mortgage 
advance  was  made  he  had  no  knowledge  of  the 
plaintiffs  claim  to  bo  tho  beneficial  owner  of  the 
8-64th  shares  ;  and  it  was  also  shown  by  the 
plaintiff,  that  at  the  time  of  tho  arrest  of  the 
Eastern  Bdle  he  had  no  notice  or  knowledge  of 
any  mortgage  to  secure  an  account  current  to  the 
defendant  or  any  other  person. 
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On  a  previous  occasion  before  the  pleadings  had 
been  filed  the  defendant  (the  mortgagee)  had  applied 
to  the  court  upon  motion  for  the  release  of  the 
ship  and  had  in  support  of  his  motion,  filed 
affidavits  setting  out  all  the  facts  afterwards 
appearing  by  his  answer.  The  motion  was  refused, 
the  court  declining  to  release  the  ship  at  that 
stage  of  the  proceedings,  as  the  plaintiff's  affi- 
davits alleged  collusion  between  the  mortgagor 
and  the  mortgagee. 

Butt,  Q.C.  and  R.  E.  Webster,  for  the  plaintiffs. 
— The  defendant  here  claims  not  only  the  release 
of  the  ship,  but  also  damages  for  her  detention  and 
costs.  Even  if  he  is  entitled  to  her  release,  he  can 
only  recover  damages  if  he  can  show  that  the  plaintiff 
has  been  guilty  of  mala  fides  or  crassa  negllgentia 
in  arresting  the  ship:  (The  Evangelismos,  12 
Moore  P.  C.  C.  352 ;  Swab.  378.)  But  the  defeudant 
cannot  show  this,  as  even  now  there  is  an  impor- 
tant question  of  law  pending,  viz.,  whether  the 
defendant,  as  mortgagee,  is  entitled  as  against  the 
plaintiff  to  possession.  Can  a  mortgagee  claim  in 
a  suit  by  a  co-owner  to  take  a  ship  out  of  the  pos- 
session of  the  court  without  leaving  something  in 
the  place  of  the  res  to  satisfy  the  claim  of  the  plain- 
tiff against  his  co-owner?  Suppose  the  plaintiff's 
shares  had  been  sold  to  him  after  the  mortgage  to 
the  defendant ;  there  was  nothing  to  prevent  the 
mortgagor  from  making  the  plaintiff  his  co-owner. 
A  mortgagee  must  know  that  shares  may  be  trans- 
ferred after  mortgage,  and  that  the  position  of 
co-ownership  may  be  so  created,  and  that  questions 
relating  thereto  may  arise.  Consequently,  we 
submit  that,  although  a  ship  may  be  mortgaged  as 
a  whole,  co-owners  may  arrest  for  the  purpose  of 
utilizing  what  may  remain  after  the  mortgage  is 
paid  off  and  may  insist  on  a  sale  for  their  contingent 
benefit  after  the  mortgagees'  claim  is  settled.  In 
such  case  it  cannot  be  said  that  tho  mortgagee  is 
in  any  way  injured  by  the  plaintiff's  shares  not 
having  been  registered  sooner,  because  the  plain- 
tiff cannot  be  in  a  different  position  than  if  he  had 
bought  the  shares  after  the  mortgage.  The  mort- 
gage in  the  present  case  was  registered  in  1873, 
and  that  would  give  a  year  and  half  in  which  to 
deal  with  the  shares,  and  the  mortgagee  ought  to 
presume  that  they  would  be  dealt  with.  The  Ad- 
miralty Court  Act  1861  (24  Vict.  c.  10),  sects.  7  and 
11,  clearly  contemplates  a  sale  by  co-owners,  even 
though  the  ship  be  mortgaged,  so  that  they  may 
secure  the  benefit  of  the  surplus.  Till  tho  hearing 
of  the  case  the  plaintiff  had  no  opportunity  of 
judging  how  far  there  was  or  was  not  a  surplus 
and  consequently  was  clearly  entitled  to  arrest, 
and  in  arresting  was  acting  bond  fide.  Even  in 
case  of  the  defendant  being  entitled  to  damages, 
the  defendant  has  suffered  nothing  substantial  as 
the  charter-party  the  loss  of  which  he  fears  need 
not  be  completed  till  the  end  of  the  present  year. 
The  plaintiff  had  good  reason  to  believe  that  there 
was  collusion  between  the  mortgagor  and  mort- 
gagee. 

Cohen,  Q.C.  and  E.  0.  Clarkson,  for  the  defen- 
dant.— We  admit  that  the  original  arrest  was  not 
unlawful  and  that  if  the  plaintiff,  after  ascertaining 
the  facts  from  our  answer  and  affidavits,  had  good 
reason  to  believe  that  there  would  be  a  surplus 
upon  the  sale  of  the  ship  he  might  ask  for  a  sale, 
that  the  mortgage  might  be  paid  off  and  accounts 
taken.  But  where  a  co-owner  having  no  title  as 
against  a  mortgagee  asks  for  an  account  and  sale 
merely  in  the  hope  that  something  may  turn  no 


he  is  not  entitled  to  it  either  in  this  court  or  in  the 
Court  of  Chancery.  If  the  plaintiff  and  the  mort- 
gagor had  both  united  in  the  mortgage  they 
might  have  undoubtedly  had  a  suit  for  an  account 
so  long  as  the  mortgagee  did  not  intervene ;  but  if 
the  mortgagee  does  intervene  tho  co-owner 
proceeding  against  the  ship  must  either  redeem  or 
release  the  ship,  because  the  mortgagee  has  a  right 
to  possession,  and  has  a  statutory  power  of  sale, 
which  gives  him  an  absolute  right  to  the  ship.  The 
court  cannot  order  a  sale  of  the  ship  against  the 
wish  of  the  mortgagee,  as  such  an  order  would  have 
the  effect  of  depriving  the  mortgagee  of  property 
to  which  he  is  not  entitled,  and  to  the  use  of  the 
ship  by  which  he  may  earn  freight,  and  recoup 
himself  for  the  money  advanced.  To  order  a  sale 
where  the  amount  produced  thereby  would  be  less 
than  the  money  secured  would  be  contrary  to  the 
doctrines  of  equity  and  the  practice  of  the  Court  of 
Chancery.  The  plaintiff  should  redeem  if  he 
wants  a  sale.  [Sir  R.  Phillimore.  It  may  be  out 
of  the  power  of  a  small  co-owner  to  redeem,  and 
yet  it  seems  hard  to  deprivo  him  of  rights  aguinst 
his  co-owner,  which  he  would  possess  if  there  were 
no  mortgagee.]  The  plaintiff  can  have  his  accounts 
taken  before  the  registrar,  but  he  cannot  have  the 
sale,  as  that  would  injure  the  mortgagee.  The 
mortgagee  took  his  mortgage  without  notice  of 
the  plaintiff's  ownership  and  his  right  can  no  more 
be  interfered  with  than  if  he  had  purchased  the 
whole  ship  from  Barnes  without  notice  of  the 
plaintiff's  claim.  By  tho  Merchant  Shipping  Act 
1854  (17  &  18  Vict.  c.  104),  sect.  71,  a  mortgagee 
acquires  an  absolute  power  to  dispose  of  the  ship, 
and  the  court  is  now  asked  to  take  away  that 
power.  If  then  the  plaintiff  has  no  right  against 
the  mortgagee,  tho  keeping  the  ship  under  arrest, 
after  the  plaintiff  became  acquainted  with  the  facts 
of  the  case  as  stated  in  the  defendant's  affidavits, 
was  a  wrongful  detention.  The  Evangelismos  (ubi 
sup.)  was  no  doubt  a  strong  decision,  but  we  submit 
that  it  has  been  modified  by  subsequent  cases,  and 
if  a  ship  is  kept  under  arrest  without  any  sem- 
blance of  a  right  tho  person  keeping  her  must  pay 
the  damages.  It  is  not  enough  that  a  plaintiff 
should  think  ho  has  good  ground  in  law ;  there 
must  be  good  ground.  The  court  was  induced  to 
continue  the  arrest  by  a  now  abandoned  statement 
as  to  the  existence  of  fraud.  If  the  court  is 
induced  by  false  representations  to  keep  a  Bhip 
under  arrest  this  is  enough  to  give  a  title  to 
damages.  The  charge  of  collusion  was  not  with- 
drawn till  the  hearing,  and  without  that  collusion 
the  plaintiffs  had  no  case  at  all.  They  had  before 
them  all  the  knowledge  they  now  have  when  our 
affidavits  on  tho  motion  were  filed,  and  yet  they 
kept  the  ship  under  arrest. 

Butt,  Q.C.  in  reply.  Cur.  adv.  vidt. 

June  2. — Sir  R.  JPhillimore. — The  circumstances 
of  this  case  are  peculiar,  but  I  think  I  shall  do 
justice  by  making  the  following  order,  viz. :  that 
the  suit  be  dismissed,  and  tho  vessel  released  from 
arrest;  that  tho  defendant  recover  no  damages, 
but  that  he  has  his  costs  paid  from  the  date  of  his 
filing  the  affidavit  stating  the  circumstances  under 
which  he  became  mortgagee. 

Solicitor  for  the  plaintiff,  Rowland  Miller. 

Proctors  for  the  defendant,  Pritcltard  and  Sons. 
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Reported  by  C.  £.  Maldkn,  Ejq.,  Barrister- at- Law. 


Friday,  June  25, 1875. 

Stanton  v.  Richardson. 

on  appeal  from  tub  court  of  exchequer  chamber 

in  england. 
Ship  and  shipping — Charter-party — Warranty   of 

seaworthiness — Ship  unfit  for  particular  cargo — 

Obligation  of  owner. 
A  charter-party  containing  the  words,  "  the  ship  to 

load  the  following  cargo  of  lawful  merchandise 

....    ;   a  full  and  comjilete  cargo  of  sugar  in 

hags,  liemp  in  compressed  baUs  "V  measure- 
ment  goods  not  exceeding  what  the  vessel  can 
reasonably  slow  and  cany  over  and  above  her 
tackles"  gives  the  charterer  tlie  option  in  what 
form  he  will  tender  the  cargo,  provided  he  tenders 
some  or  all  of  the  goods  named  and  no  others,  and 
does  not  present  a  cargo  of  any  kind  or  of  all 
kinds  together,  which  is  unreasonable,  as  regards 
the  nature  of  the  goods  he  presents. 

A  shipowner,  entering  into  a  charter-party  to  carry 
such  a  cargo,  is  bound  to  pi'ovide  a  ship  which  is 
reasonably  suited  to  carry  that  particular  cargo, 
and  is  staunch  and  seaworthy  for  the  purposes  of 
that  cargo,  and  should  be  kept  so. 

A  charter-party  provided  that  the  ship  should  load 
"  a  full    and  complete   cargo  of  sugar  in  bags 

liemp  in  bales,  ^  measurement  goods  ;  specifying 

different  rates  of  freight  for  "  dry  "  and  "  wet'* 

sugar.    A  cargo  of  "  wet"  sugar  was  provided  by 

[    the  charterer  at  the  port  of  loading.      A  great 

deal  of  moisture  drains  from  wet  sugar,  and, 

owing  to  the  nature  of  the  material,  the  ships 

pumps    were  unable  to  clear  the   ship  of    the 

drainage.      The    ship    was  perfectly  seaworthy 

except  for  this  particular  cargo,  and  the  pumps 

were  sufficient  for  ordinary  purposes,   but  she 

would  not  have  been  seaworthy  for  the  voyage 

in  her  then  condition. 

The  sugar  had  to  be  unloaded,  and  the  charterer 

refused  to  reload  it,  or  to  provide  anotlier  cargo. 

Cross  actions  were  brought  by  the  owner  against 

tlie  charterer  for  not  providing  a  cargo,  and  by 

the    charterer   against    the    owner    to    recover 

damages  by  reason  of  the  ship  not  being  fit  to 

carry  the  cargo  provided. 

The  juryfouna  that  tlie  cargo  offered  was  a  reason- 

able  cargo,  and  that  the  ship  was  not  reasonably 

fit  to  carry  a  reasonable  cargo  of  wet  sugar. 

Held  (affirming  the  judgment  of  the  court  below) 

that  the  shipowner  undertook  by  tlie  charter-party 

that  the  ship  should  be  reasonably  fit  for  the 

carriage  of  a  reasonable  cargo  of  any  of  the 

goods  specified  in  the  chartei'-party,  including  wet 

sugar,  and  that  the  cliarterer  was  entitled  to  a 

verdict. 

The  appellant,    Stanton,    was  the  owner   of    a 

vessel  called  the  Isle  of  Wight,  and  agreed  to 

charter  her  for  a  voyage  from  Manilla  to  Yloilo  to 

England.     The  ship  was   to  load  a  "  full  and 

complete  cargo  of  sugar  in  bags,  hemp  in  com- 

Mid 

pressed  bales,  ~^r  measurement  goods,  not  ex- 
ceeding what  she  can  reasonably  stow  and  carry 
over  and  above  her  tackles."  The  rate  of  freight 
was  specified  to  be  -M.  2s.  6d.  per  ton  for  "  dry  " 
sugar,  41.  5s.  for  "wet"  sugar,  and  41.  15*.  for 
hemp  and  measurement  goods.  The  owner  en- 
gaged that  the  ship  "  before  and  when  receiving 


cargo  shall  bo  a  good  risk  for  insurance,"  and  he 
engaged  to  tuko  all  proper  means  to  keep  her 
tight,  staunch,  and  strong  during  the  voyage. 
The  ship  proceeded  to  Yloilo,  and  on  survey  was 
reported  to  bo  a  first  class  risk,  fit  to  carry  a  dry 
and  perishable  cargo  to  any  part  of  the  world. 

A  cargo  of  "  wet  "  sugar  in  bags  was  provided 
by  the  charterer,  Richardson.  Much  moisture 
drains  from  this  sort  of  sugar,  and  when  the 
greater  part  of  the  cargo  had  been  loaded  it  was 
found  that  there  was  such  an  accumulation  of 
molasses  in  the  hold,  that  the  ship  would  not  be 
seaworthy  if  she  proceeded  in  her  then  condition. 
The  pumps  were  quite  sufficient  for  ordinary 
purposes,  but,  owing  to  the  depth  of  the  hold 
and  the  nature  of  the  material,  they  were  unable 
to  get  rid  of  the  drainage  from  the  sugar,  and  no 
pumps  adapted  for  such  a  cargo  could  be  procured 
at  Yloilo.  The  cargo  had  to  be  unloaded  and 
warehoused  at  Yloilo,  and  was  afterwards  sent  to 
England  in  another  vessel,  the  Milton;  and  the 
charterer  refused  to  furnish  another  cargo  for  the 
Isle  of  Wight. 

Stanton  therefore  brought  an  action  against 
him  for  not  supplying  a  cargo ;  and  Richardson 
brought  a  cross  action  for  the  damages  he  had 
sustained  from  the  Isle  of  Wight  not  being  fit  for 
the  cargo  provided. 

The  cases  were  tried  before  Brett,  J.  at  the 
sittings  in  London  after  Hilary  Terra,  1872,  and 
he  directed  the  jury  that  there  was  an  implied 
warranty  that  the  ship  was  fit  to  carry  a  reason- 
able cargo  of  Yloilo  wet  sugar,  and  the  verdict 
was  taken  in  favour  of  the  charterer  in  both 
actions. 

A  rule  was  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  but  was  discharged  by 
the  Court  of  Common  Pleas  (Bovill,  C.J.,  Bylos 
and  Brett,  J  J.),  as  reported  (ante,  vol.  1,  p.  449 ; 
L.  Rep.  7  C.  P.  421 ;  27  L.  T.  Rep.  N.  S.  513) ; 
and  their  decision  was  affirmed  by  the  Exchequer 
Chamber  (Cockburn,  C.J.,  Mellor,  J.,  Bramwell, 
Cleasby,  Pollock,  and  Amphlett,  BB.),  as  reported 
(ante,  vol.  2,  p.  288;  L.  Ttep.  9  C.  P.  390;  30 
L.  T.  Rep.  N.  S.  643). 

From  this  judgment  the  present  appeal  was 
brought. 

Manisty,  Q.C.  and  A.  L.  Smith,  who  appeared  for 
the  appellant,  urged  the  same  arguments,  and 
relied  on  the  authorities  cited  in  the  courts  below. 

Butt,  Q.C.  and  /.  C.  Matliew  were  not  called 
upon  to  argue  for  the  respondent. 

The  Lord  Chancellor  (Cairns). — My  Lords, 
there  cannot,  I  think,  be  the  slightest  doubt  that 
in  this  case  it  would  not  have  been  correct  to  have 
loft  to  the  jury  at  the  trial  any  question  upon  tho 
construction  of  tho  charter-party,  and  indeed  I 
do  not  understand  that  the  contrary  of  that  pro- 
position was  argued  by  the  learned  counsel  for 
the  appellant.  There  are  no  terms  in  tho  charter- 
party  which  require  explanation  by  evidence,  and 
by  tho  opinion  of  a  jury.  The  question  of  con- 
struction, therefore,  being  for  the  Court,  the 
counsel  for  the  appellant  naturally  felt  themselves 
constrained  to  contend  that  the  misdirection  to 
be  complained  of  on  the  part  of  Brett,  J.  was 
that  he  did  not  place  upon  the  charter-party  the 
construction  for  which  the  appellant  contends, 
and  then  leave  to  the  jury  the  question  whether 
a  reasonable  cargo  had  been  tendered,  having 
regard  to  that  construction  of  tho  charter-partv 
on  which  the  appellant  insists. 
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I  will  ask  vour  Jjordships  to  tarn  to  the 
charter-party,  for  the  purpose  of  ascertaining, 
in  the  first  place,  what  is  the  true  construc- 
tion to  be  pat  upon  it.  It  provides  that 
the  ship,  after  arriving  at  Hongkong  and  dis- 
charging there,  shall  "  sail  for  Manilla  for  orders 
to  load  either  there  or  at  Yloilo  or  at  Zebu, 
the  following  cargo  of  lawful  merchandise  to  he 
pat  within  reach  of  the  vessel's  tackles  by  the 
freighters,  or  their  agents."  The  freighters 
are  bound  to  provide  that  "  following  cargo," 
whatever  it  may  be,  and  they  are  to  be  allowed 
fifty  working  days  for  loading  the  cargo,  and 
customary  dispatch  at  the  port  of  discharge,  and 
if  they  detain  the  vessel  longer  they  are  to  be 
liable  to  pay  demurrage  in  the  usual  way. 

Now  the  cargo  which,  on  the  one  hand,  the  char- 
terers had  the  right  to  have  carried,  and  which,  on 
the  other  hand,  they  were  bound  to  provide,  is  thus 
described :  "  A  full  and  complete  cargo  of  sugar 

in  bags,  hemp  in  compressed  bales,  —  measure- 
ment goods."  These  words  ''and"  and  "or" 
are  not  without  some  significance,  because  they 
appear  rather  to  show  that  this  specification  of 
different  kinds  of  cargo  was  to  be  read  either 
disjunctively  or  conjunctively,  it  might  be  all  of  one 
kind, or  it  might  be  a  mixture  of  the  two  kinds  men- 
tioned, "  not  exceeding  what  the  vessel  can  reason- 
ably stow  and  carry  over  and  above  her  tackles." 
And  then  it  provides  for  the  passage  which  is  to 
be  performed ;  and  then,  in  consideration  of 
that,  the  freighters  agree  that  freight  on  said 
cargo  shall  be  paid  "at  the  following  rates 
if  loaded  at  Manilla  for  the  United  Kingdom, 
4L  2*.  Qd.  sterling  for  dry  sugar;  41.  8a.  for  wet 
•agar;  41. 15*.  for  hemp  and  measurement  goods." 
Having  regard  to  the  specification  of  two  prices 
for  the  two  kinds  of  sugar  mentioned,  we  are 
entitled  in  construing  the  contract  to  go  back  to 
the  sentence  where  sugar  was  first  mentioned, 
and  to  read  the  word  thereas  if  it  were  "  wet  or  dry  " 
sugar;  then  the  contract  becomes  a  contract  to 
carry  "  a  full  and  complete  cargo  of  wet  or  dry 
sugar  in  bags,  hemp  in  compressed  bales,  and 
measurement  goods,  not  exceeding  what  the 
vessel  can  reasonably  stow." 

Now  as  regards  the  cargo  which  might  be 
tendered,  and  which  the  shipowner  was  bound 
to  carry;  I  feel  no  difficulty  in  advising  your 
Lordships  as  a  matter  of  ordinary  construc- 
tion, about  which,  unless  there  is  something  to 
be  found  in  other  parts  of  the  document  quali- 
fying the  ordinary  meaning  of  the  words,  there 
can  be  no  doubt,  that  the  meaning  of  this 
stipulation  is  that  it  gives  to  the  charterer  the 
option  in  what  form  he  will  tender  the  cargo  ;  he 
may  tender  it  all  of  wet  sugar,  or  of  dry  sugar,  or 
of  hemp,  or  of  measurement  goods,  or  he  may 
admix  the  different  items  of  cargo  as  he  thinks  fit, 
always  provided  that  he  does  not  present  a  cargo 
of  any  kind,  or  of  all  kinds  together,  which  is 
unreasonable,  as  regards  the  nature  of  the  goods 
which  he  presents.  The  only  limit  as  regards 
quantity  is  that  which  is  laid  down,  namely,  what 
the  vessel  can  reasonably  stow.  Provided  he 
keeps  within  that  limit,  and  presents  goods  which 
are  of  the  ordinary  kind  at  the  place  whioh  is 
mentioned,  he  may  take  his  choice  in  what  form  he 
will  present  the  goods ;  that  is  to  say,  which  of  the 
various  items  mentioned  he  will  choose  as  the 
oargo  to  be  carried. 


The  consequence  of  any  other  construction 
would  be,  as  regards  the  freighter  or  char- 
terer, of  the  most  serious  kind.  The  ship  is 
to  come  to  Manilla  in  a  limited  number  of 
days,  the  cargo  roust  be  put  on  board  there; 
he  must,  arording  to  the  ordinary  usage  of  mer- 
chants, if  he  is  a  prudent  roan,  have  his  cargo 
prepared  beforehand ;  he  must  have  entered  into 
Lis  contracts,  or  have  the  goods  in  his  store  ready 
to  bo  put  on  board.  But,  according  to  the  view 
of  the  learned  counsel  for  the  appellant,  his  right 
to  select  the  cargo  to  be  put  on  board  will  have 
to  be  subject  to  considerations  as  to  which  he  can 
form  no  proper  opinion  himself  beforehand.  He 
'  must  consider  what  the  pumps  of  the  vessel,  if 
I  they  be  the  ordinary  pumps,  will  be  able  to  effect 
I  in  the  way  of  discharging  the  moisture  arising 
from  the  wet  sugar;  he  would  have  to  consider 
whether  the  evaporation  consequent  upon  the 
state  of  the  weather  will  be  greater  or  less  at  the 
actual  time  when  the  goods  are  put  on  board  ;  and 
he  will,  therefore,  not  be  in  a  position  to  provide 

I  a  complete  cargo  of  one  of  the  specified  articles,  wet 
sugar,  unless  he  will  take  the  risk  of  the  pumps 
being  adequate  to  discharge  the  moisture,  and  of 
the  state  of  the  weather  being  such  as  not  to 
throw  any  unusually  severe  strain  upon  those 
pumps.  It  appears  to  me  that  these  are  conditions 
which  it  never  could  have  been  intended  that  the 
freighter  or  charterer  would  undertake.  And,  on 
the  other  hand,  when  your  Lordships  turn  to  the 
position  of  the  shipowner,  any  inconvenience 
which  may  arise  is  one  from  which  he  can  guard 
and  protect  himself  in  the  simplest  way,  possible. 
He  it  is  who  knows  exactly  what  the  pumps  of  his 
ship  will  do ;  he  must  be  taken  to  know  the  nature 
of  the  cargo  he  engages  to  carry;  he  must  be 
taken  to  know  what  wet  sugar  requires  in  the  way 
of  pumping  power:  and  it  is  for  him,  if  he  wishes 
to  guard  against  any  inconvenience  upon  the  sub- 
ject, to  stipulate  that  as  regards  one  item,  which 
|  is  onerous  and  irksome,  namely,  wet  sugar,  he  will 
not,  under  any  circumstances,  carry  beyond  a 
certain  amount.  Therefore,  when  you  compare 
the  inconvenience  of  th*>  burden  as  against  the 
charterer,  and  the  ease  with  which  it  may  be  borne 
by  the  shipowner,  every  consideration  would  lead  to 
the  conclusion  that  it  is  the  shipowner  who  must 
protect  himself  by  an  express  stipulation.  But  I 
am  content  to  rest  upon  the  ordinary  meaning  of 
the  words,  which  appear  to  me  to  give  to  the 
charterer  the  option  of  how  he  will  load  the  ship. 
Now  if  that  be  so,  the  charter-party  must  be  read 
in  the  events  which  have  happened,  as  if  it  were  a 
charter  for  a  full  and  complete  cargo  of  wet  sugar, 
not  exceeding  what  the  vessel  can  reasonably  carry 
over  and  above  the  tackles.  If  that  be  so,  what  is 
the  obligation,   as   regards   the   ship,  upon    the 

J  shipowner P  Clearly  to  provide  a  ship  which  is 
reasonably  suited  to  carry  that  particular  cargo ; 
a  ship  which  is  staunch  and  seaworthy. 

It  was,  indeed,  attempted  to  be  contended  that  that 
general  obligation  which  would  be  implied  by  law, 
was  in  some  way  qualified  by  two  actual  provisions  of 
the  charter-party,  especially  the  express  provision 
as  to  insurance.  That  provision  appears  to  me  to 
be  entirely  consistent  with,  and  not  in  any  way 
antagonistic  to,  the  implied  undertaking  that  the 
ship  shall  be  staunch  aud  seaworthy.  It  is  a 
separate  and  a  higher  engagement  that  the 
"vessel  before  and  when  receiving  cai^o  shall 
be    good    risk   for    insurance,"    that  is    to  say, 
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that  she  may  be  insured  at  the  most  favour- 
able rate  at  which  ao  insurance  can  be  effected 
for  the  particular  cargo.  It  was  admitted,  and 
could  not  be  denied,  that  she  might  be  staunch 
and  seaworthy,  and  yet  that  it  might  not 
be  possiblo  to  predicate  of  her  that  she  was  a 
good  risk  for  insurance.  Then  the  other  express 
provision  is  that  "  in  and  during  the  voyage  the 
master  shall  take  all  proper  means  to  keep  the 
vessel  tight,  staunch,  ana  strong,  well  manned 
and  found,  and  in  every  way  fitted  and  provided 
for  the  voyage."  That  appears  to  me  to  take  up 
the  case  at  the  commencement  of  the  voyage,  and 
in  place  of  being  inconsistent  with  an  implied 
warranty  that  this  ship  should  bo  staunch  and 
seaworthy  up  to  that  time,  to  assume  that  the 
meaning  of  the  contract  was  that  up  to  that  time 
she  should  be  provided  as  a  staunch  and  seaworthy 
ship,  and  that  then  there  should  commence  this 
further  obligation,  that  during  the  whole  of  the 
voyage  the  master  should  be  bound  to  keep  her  in 
that  state  up  to  the  time  of  her  arrival. 

Now  if  that  is  the  construction,  as  I  submit  that 
it  is,  of  the  charter-party,  was  there  any  misdirection 
on  the  part  of  the  learned  judge?  As  I  under- 
stand his  charge  he  adopted  this  construction  of 
the  charter-party;  he  directed  the  jury,  as  he 
ought  to  have  directed  them,  as  a  matter  of  law  : 
This  is  the  construction  of  the  charter-party — 
those  are  the  rights  of  the  charterer — that  is  the 
obligation  of  the  shipowner.  And  then  he  told 
the  jury,  taking  that  direction  from  him,  to  find 
whether  the  cargo  of  wet  sugar  presented  to  the 
shipowner  at  Yloilo  was  a  reasonable  cargo  within 
tho  meaning  of  a  charter-party  having  that  con- 
struction. And  the  jury  found  with  that  direction, 
that  the  sugar  offered  to  the  captain  was  a  reason- 
able cargo,  that  the  ship  was  not  reasonably  fitted 
to  carry  a  reasonable  cargo  of  wet  sugar,  that  the 
damage  suffered  by  the  sugar  was  not  "  the  result 
of  its  own  defective  condition,  without  any  defect 
in  the  ship,  or  any  fault  of  the  captain,"  and  they 
found  that  the  damage  caused  to  the  sugar  was 
44  caused  by  the  unfitness  of  the  ship  to  carry  the 
cargo  offered  to  her,  or  by  the  ship  being  un- 
reasonably" unfit  to  carry  a  reasonable  cargo  of 
Yloilo  wet  sugar,  or  by  want  of  reasonable  care  or 
skill  of  the  captain  in  treating  the  cargo  delivered 
to  him."  I  think  the  direction  of  the  learned 
judge  was  perfectly  correct,  and  with  these  find- 
ings following  upon  that  direction,  of  course  the 
cose  was  entirely  exhausted. 

I  submit  that  there  is  no  ground  for  differing 
from  the  unanimous  opinion  of  the  Courts  of  Com- 
mon Pleas  and  Exchequer  Chamber,  and  I  move 
that  the  judgment  of  those  courts  be  affirmed, 
and  this  appeal  dismissed  with  costs. 

Lord  Hathe&let. — My  Lords,  the  unanimity  of 
the  judges  before  whom  this  case  has  been  argued 
in  its  successive  stages,  is  not  at  all  surprising, 
regard  being  had  to  the  circumstances  of  the 
case. 

In  the  first  place  with  regard  to  the  construction 
of  the  contract,  it  appears  to  me  that  the  learned 
judge  at  nisi  prius  was  perfectly  right  in  taking 
upon  himself  to  construe  that  contract  as  a  matter 
of  law,  and  to  state  the  result  of  such  con- 
struction to  the  jury,  provided,  of  course,  that 
his  construction  be  found  to  be  correot. 

It  appears  to  me  that  there  can  be  no  doubt  that 
this  engagement  was  that  the  ship  in  question 
shonld    call    at  the    specified  ports,    amongst 


others  Yloilo,  that  she  should  there  take  a  com- 
plete cargo  of  sugar  in  bags,  nothing  being  said 
in  that  part  of  the  contract  as  to  whether  the 
sugar  was  to  be  wet  or  dry.     She  was  to  take  "  a 
full  and  complete  cargo  of  sugar  in  bags,  hemp 
in  compressed    bales,  and  measurement  goods. 
Therefore  the  cargo  might  either  be  a  cargo  of 
sugar  in  bags,  or  of  hemp  in  compressed  bales,  or 
of  measurement  goods.    Wet  sugar  might,  we 
understand,  be  packed  in  bags ;  and  to  show  that 
it  was  in  contemplation,  we  have  not  only  the  fact 
stated  in  evidence  that  it  is  an  article  constantly 
shipped  from  Yloilo,  but  we  have  also  an  express 
provision  in  the  charter-party  as  to  what  the  prioe 
shall  be,  and  the  price  is  put  at  4Z.  2s.  6d.  per  ton 
for  drv  su^ar   and  at  4J.  5*.  a  ton  for  the  wet 
sugar.    Therefore  it  appears  to  me  as  plain  as 
anything  can  well  be,  that  the  shipper  had  the 
choice  of  the  cargo,  whether  it  was  to  be  of  sugar 
at  all  in  bags,  or  whether  he  should  prefer  to  have 
it  composed  partly  of  sugar,  and  partly  of  other 
articles;  and  he  had  the  choice  as  to  the  sugar 
itself  whether  it  was  to  be  wet  or  dry.    The  only 
misdireotion  complained  of  is  with  reference  to 
this  point  as  to  the  construction  of  the  contract. 
The  rest  of  tho  case  seems  to  have  been  placed 
before  the  jury  very  clearly  and  distinctly.    Tho 
judge  asks,  "  Was  the  ship  reasonably  fit  to  carry 
*  a  reasonable  cargo  of  Yloilo  wet  sugar  P  "    Then 
again  he  says,  "  If  you  think  the  sugar  was  the 
ordinary  Yloilo  cargo,  then  the  damage  is  suffered 
by  some  defect  in  the  ship,  or  some  treatment  of 
the  captain."     As  regards  the  question  of  the 
pumps,  what  he  says  is,  "  The  pumps  were  certified 
it  is  true,  but  they  were  not  brought  up  and  ex- 
amined, it  was  assumed  that  they  were  sufficient. 
You  have  it  in  evidence  that  in  ordinary  sugar 
ships  ordinary  pumps  are  used.    The  only  way 
you  have  to  consider  the  matter  here  is  this, 
,  whether  though  in  an  ordinary  sugar  ship  ordinary 
pumps  will  do,  whether  this  was  an  ordinary  sugar 
ship,  whether  she  was  not  too  large  for  what  she 
had  undei  taken  to  do  unless  she  had  extra  appli- 
ances."   Nothing  could  be  more  clear  than  that 
way  of  putting  the  case  before  the  jury.    The 
learned  judge  tells  the  jury  that  the  snipper  was 
entitled  if  he  pleased  to  put  on  board  a  cargo 
wholly  of  wet  sugar,  in  which  I  think  he  is  quite 
correct;  but  he  says  that  that  wet  sugar  must 
be   a  reasonable  cargo   to  be   carried,  and   he 
leaves  it  entirely  to  the  jury  to  say  whether  a 
reasonable  cargo  of  Yloilo  wet  sugar  was  sup- 
.plied;  they  have  found  that  it  was.    And  with 
.regard  to  the  pumps,  he  puts  the  case  in  the 
exact    way    in    which   the    difficulty   has    been 
encountered  by  the  parties  to  the  contract.    The 
shipowner  does   not   appear  to  have  bethought 
.  himself  what  he  was  about  to  do  when  he  stipu- 
lated that  he  would  take  this  commodity,  having 
this  particular  and  special   character,  with  the 
common  pumps  that  he  had  used  hitherto  in  his 
ship  with  ordinary  cargoes  of  a  different  descrip- 
tion.   It  is  not  because  he  has  not  thought  fit  to 
.protect  himself,  or  to  furnish  himself,  as  he  would 
have  done  if  he  had  thought  of   it  in  sufficient 
time,  with  sufficient  pumps  for  the  cargo  that  he 
lias  undertaken  to  carry,  that  he  is  entitled  to  be 
relieved  from  his  contract. 
I  apprehend  the  learned  judge  was  quite  right 
.  in  telling  the  jury,  as  a  matter  of  law,  that  he 
had  contracted  to  carry   a  reasonable  cargo  of 
Yloilo  wet  sugar.    As  regards  all  the  other  parts 
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of  the    case  there  is  hardly  a  dispute  between 
the  parties. 

Therefore,  my  Lords,  I  come  to  the  same  conclu- 
sion as  that  at  which  the  courts  below  have 
arrived. 

Lord  O'Hagan. — My  Lords,  I  am  quite  of  the 
same  opinion. 

I  think  there  is  no  misdirection  in  this  case. 
In  my  opinion  the  Court  of  Common  Pleas  was 
perfectly  right  in  saying  that  the  charge  of 
the  learned  judge  was  entirely  correct  in  point 
of  law,  as  it  certainly  was  very  clear  and  careful 
in  its  statement  of  facts.  The  learned  judge  did 
what  appears  to  me  to  have  been  his  plain  duty. 
He  first  construed  the  contract,  in  the  next  place 
he  applied  his  construction  of  it  to  the  facts  of  the 
case,  and  then  left  those  facts  to  the  jury  to  be 
determined  by  the  light  of  the  law,  as  he  had 
exoounded  it  to. them.  His  construction  appears 
to  me  to  have  been  perfectly  correct.  The  words 
of  the  passage  which  has  been  read  from  the 
charter-party  seem  in  themselves  to  require  no 
comment,  and  no  elucidation.  Plainly  it  was 
within  the  option  of  the  chaiterer  here  to  have 
one  of  the  three  sorts  of  cargoes  indicated  in  the 
charter-party,  just  as  he  chose.  If  he  selected 
sugar  it  was  for  him  to  say  whether  the  cargo  of 
sugar  to  be  put  into  the  vessel  should  be  wet  or 
dry,  and  that  is  my  opinion  quite  irrespective  of 
the  subsequent  clause  in  the  charter-party  which 
distinguishes  between  the  price  to  be  paid  for  the 
wet  and  the  dry  sugar.  The  words  of  the  pro- 
vision in  the  charter-party  seem  to  be  perfectly 
clear.  They  give  an  option  to  the  charterer,  and 
he  exercised  that  option.  Now,  considering  not 
merely  the  words  of  the  charter-party,  but  the 
reasou  of  the  thing,  it  seems  to  be  quite  a 
monstrous  supposition  that  the  construction  con- 
tended for  by  the  appellant  could  have  been  in 
the  minds  of  these  parties  at  the  timo  when  they 
entered  into  the  charter-party.  The  nature  of  the 
arrangements  of  the  vessel,  the  character  of  the 

Eumps,  and  all  the  other  matters  which  would 
ave  to  be  considered  in  order  to  determine 
whether  the  vessel  was  suited  to  carry  a  cargo  of 
this  description,  all  that  knowledge  was  with  the 
shipowner,  and  with  the  captain  of  the  ship.  The 
charterer  had  no  such  knowledge  at  all,  and  to  cast 
upon  him  the  necessity,  or  the  duty  of  acquiring 
that  knowledge  would  seem  to  me  an  extremely 
unreasonable  thing,  not  to  be  done  unless  we  were 
coerced  by  the  words  of  the  contract,  which  appear 
to  coerce  us  the  other  way.  That  having  been  the 
construction  of  the  learned  judge,  he  seems  to  me 
in  the  most  emphatic  way  to  have  put  to  the  jury 
the  question  which  it  was  their  special  duty  to 
answer. 

One  passage  towards  the  end  of  the  charge 
seems  to  me  to  show  that  more  clearly  than 
the  rest  of  it :  "  Your  real  point  to  consider 
will  be  this — was  this  misfortune  the  result  of 
the  sugar  put  on  board  being  different  from  the 
ordinary  Yloilo  sugar  put  on  board  ships ;  or 
was  it  the  result  of  a  large  ship  undertaking  to 
do  this  with  pumps  sufficient  for  herself,  but 
not  sufficient  to  lift  the  ordinary  drainage  of  an 
ordinary  Yloilo  cargo  ?  Was  it  the  result  of  one 
thing  or  the  other  ?  "  That  was  the  jury's  ques- 
tion. That  question  was  put  to  them  in  the 
clearest  and  most  lucid  way  by  the  learned  judge, 
and  he  got  a  very  emphatic  answer  from  the  jury, 
who  determined  that  the  cargo  was  reasonable, 


but  that  the  arrangements  of  the  ship  were 
unreasonable,  that  the  captain's  conduct  was  un- 
reasonable, and  that  the  whole  of  the  mischief 
arose  from  the  conduct  of  the  shipowner,  and  not 
from  the  conduct  of  the  charterer. 

My  Lords,  under  all  the  circumstances  of  the 
case,  I  think  the  judgment  of  the  Court  of  Com- 
mon Pleas  was  right. 

Lord  Selborne.— My  Lords,  I  agree. 

Judgment  of  the  Court  of  Exchequer  Chamber 
affirmed,  and  appeal  dismissed  with  costs. 

Attorneys  for  the  appellant,  Shum,  Grossman, 
and  Crossman. 

Attorneys  for  the  respondent,  Waltons,  Bull, 
and  Walton. 


JUDICIAL    COMMITTEE    OF    THE 
PRIVY    COUNCIL 

ON  APPEAL  FROM  THE   SUPREME   COURT   OF   NEW 

SOUTH   WALES. 
Reported  by  C.  E.  Malden,  Esq.,  Barriator-at-Law. 


Tuesday,  June  29, 1875. 

(Present :  The  Eight  Hons.  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Eobert  P.  Collier, 
and  Sir  Henry  S.  Keating.) 

The  Australasian  Insurance  Company  (apps.)  v. 
William  Townley  Jackson  (resp.) 

Marine  insurance — Barratry — Wilful  act — Know- 
ledge that  act  is  illegal — Kidnapping  Act  1872 
(35  Sf  36  Vict.  c.  19). 
The  Kidnapping  Act  1872  (35  8f  36   Vict.  c.  19), 
having    prohibited  the   carrying  of  Polynesian 
native  labourers  in  ships  without  a  licence,  under 
penalty  of  forfeiture  of  the  ship,  a  master  who, 
without  the  authority  of  his  owners,  but  with  a 
knowledge  of  ths  prohibition,  ships  and  carries 
native  labourers,  and  so  brings  about  the  seizure 
and  condemnation  of  his  ship,  commits  an  act  of 
barratry   in  respect  of   which  his  owners  may 
recover  against  tlieir  underwriters. 
Wliere  a  master  ships  and  carries  Polynesian  native 
labourers   without  a  licence,  against  the    provi- 
sions of  the  Kidnapping  Act  1872,  proof  that  the 
master,  although  he  may  never  have  seen  the  Act 
itself  or  the  proclamation  thereof  in  the  Australa- 
sian Colonies,  was  informed  before  shipping  the 
labourers  that  such  an  Act  existed,  and  thai  it 
was  illegal  to  carry  them,  is  sufficient  evidence  to 
justify  a  jury  in  finding  that  lie  shipped  and  car- 
ried  me  labourers  wilfully  and  with  knowledge  of 
Hie  prohibition,  so  as  to  make  his  act  barratrous. 
This  was  an  appeal  against  a  decision   of    the 
Supreme  Court  of  New  South  Wales,  discharging 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, obtained  by  the  appellants  in  an  action 
in  the  said  court,  in  which  the  respondent  was 
plaintiff  and  the  appellants  were  defendants. 

The  action,  which  was  commenced  on  the  9th 
Feb.  1874,  was  brought  to  recover  as  for  a  total 
loss,  under  four  policies  of  insurance  made  by  the 
respondent  with  the  appellants'  company,  upon 
hull  and  furniture,  cargo,  outfit,  and  boats  of  the 
respondent's  barque  Gruhna,  which  was  engaged 
in  the  beche-de-mer  trade.  The  perils  insured 
against  were,  amongst  others,  those  of  "  barratry 
of  the  masters  and  mariners,  and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment,  or  damage  of  the  "  respective 
subject-matters  of  insurance  above-mentioned. 
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The  appellants  paid  into  court,  as  to  one  of  the 
ship's  boats,  a  sum  which  was  accepted  by  the 
respondent,  bnt  as  to  the  residue,  they  pleaded 
that  there  was  no  loss  by  the  perils  insured  against. 
On  that  plea  issue  was  joined. 

The  cause  was  tried  on  the  6th  May  1874,  before 
Sir  James  Martin,  C.J.,  and  a  jury.     On  the  trial, 
the  following,  amongst  other  facts,  appeared  :  The 
Crishna  sailed  from  Sydney  on  the  5th  April  1872, 
on  a  beche-de-mer  voyage,  under  the  command  of 
Capt.  Walton,   who  had   no  authority  from   the 
owners  to  get  or  engage  in  carrying  native  la- 
bourers, nor  any  general  authority  or  discretion  to 
use  the  vessel  in  any  way  he  might  consider  neces- 
nary.   After  the  Crishna  sailed,  and  whilst  she  was 
on   her  voyage,  on  the  31st  Aug.  1872,  the  Kid- 
napping Act  1872  (35  &  36  Vict.  c.  19),  was  pro- 
claimed in  the  Australian  Colonies.    [The  sections 
of  theAct  applicable  will  be  found  in  the  judgment.] 
After  the  said  Act  had  been  proclaimed  and  before 
Capt.  Walton  had  taken  any  natives  on  board,  he 
was  warned  by  the  captain    of  the  Royal  Duke, 
whom  he  fell  in  with  in  Shelburn  Bay,  Torres 
St  rait  8,  that  there   was  a  Kidnapping  Act  out 
which  prohibited  vessels  from  carrying  ^Polynesian 
labourers,  and  rendered  them  liable  to  seizure  for 
so  doing  unless  they  had  first  obtained  a  licence 
and  given  a  bond  for  5001.    Afterwards  ho  was 
again  warned  by  a  black  named  Peter,  who  told 
him  all  the  fishing  vessels  had  left  the  Straits  for 
Sydney  on  account  of  the  Act.     Finally,  in  Jan. 
1873,    Capt.  McCourt,  or  McCaint,   of  the  En- 
cJiantress,  warned  him  of  the  prohibition,  and  that 
all  the  vessels  had  left  the  Straits  for  licences. 
Upon  the  advice  of  McCaint,  and  Hoare  the  chief 
mate  of  the  Crishna,  Capt.  Walton  went  to  Cape 
York,   where  Mr.  Jardine,  the  police  magistrate 
there,  had  the  Act,  for  the  purpose  of  himself 
seeing  it.    After  Capt.  Walton  s  return  from  Cape 
York  he  took  on  board  about  thirty  natives,  and  on 
the  11th  Jan.  1873,  he  sailed  with  them  on  board  for 
Sydney.     On  the  passage  the  Crishna  was  seized 
by  her  Majesty's  ship  Basilisk,  taken  into  Bris- 
bane, and  there  condemned  by  the  Vice- Admiralty 
Court  in  Queensland,  and  sold  by  the  order  of  that 
court,  which  was  the  total  loss  in  respect  of  which 
this  action  was  brought.    The  evidence  will   be 
found  more  fully  stated  in  the  judgment. 

At  the  trial  the  defendants  called  no  witnesses 
and  adduced  no  evidence. 

The  Chief  Justice  summed  up  in  accordance 
with  Earl  v.  Bowcroft  (8  East.  126),  reading  to  the 
jury  and  commenting  upon  Lord  Ellenborough's 
judgment  in  that  case. 

After  the  jury  had  retired,  the  counsel  for  the 
defendants  asked  the  Chief  Justice  to  reserve  two 
points  for  the  court  : 

First,  as  to  the  reception  of  a  printed  copy  of 

the  Queensland  Gazette  without  proof  of  it. 
Secondly,  as  to  the  captain  not  having  any 
knowledge  that  the  Act  had  passed  making 
what  he  did  an  offence,  contending  that  his 
act  in  order  to  be  barratrous  ought  to  be  a 
wilful  act. 
These  points  were  accordingly  reserved. 

The  jury  returned  a  verdict  for  the  plaintiff  on 
all  the  issues. 

On  the  8th  June  1874,  the  defendants  obtained 
a  rale  nisi  for  a  new  trial,  on  the  grounds : 

First,  that  the  verdict  was  against  the  evi- 
dence. 
Secondly,  that  his  Honour  admitted  in  evi- 


dence a  paper  purporting  to  be  the  Queens- 
land Gazette,  without  further  proof  thereof. 
Thirdly,  that  his  Honour  should  have  directed 
the  jury  that  the  master  was  not  guilty  of 
barratry   unless    he  wilfully  violated   the 
provisions  of  the  Kidnapping  Act  1872,  or 
at  least  with  knowledge  of  the  same  and  of 
the  proclamation  thereunder  having   been 
published. 
On  the  26th  Sept.  1874,  the  rule  came  on  for 
hearing.     The  two  first  mentioned  points  were 
abandoned  without  argument,  the  sole  point  argued 
being  as  to  the  alleged  misdirection.     The  rule 
was  discharged  by  a  majority  of  the  court  (Har- 
grave  and  Faucett,  JJ.),  Sir  James  Martin,  C.J., 
dissenting.    The  following  judgments  were  deli- 
vered : — 

Sir  James  Martin,  C.J. — In  this  case  the  verdict 
was  for  the  plaintiff,  with  37202.  damages.    Tho 
amount,  therefore,  involved  in  the  question  before 
us  is  large,  and  tho  loss  which  the  insurance  com- 
pany will  sustain  if  the  verdict  stands  is  heavy. 
The  controversy  has  arisen  from  the  passing  of  a 
very  peculiar  statute,  nnder  which  the  doing  of  an 
act  innocent  in  itself  involves  liabilities  to  serious 
penalties ;  penalties  which  may  be  incurred,  too, 
without  the  possibility  of  the  persons  incurring 
them  even  knowing  of  tho  existence  of  tho  law.    It 
has  been  twice  held  in  the  Vice-Admiralty  Court 
of  this  colony — in  the  case   of  The  Melanie  (12 
Sup.  Ct.  R.  97),  and  in  that  of  The  Challenge  (12 
S.  C.  R.  127) — that  in  a  suit  of  condemnation  under 
this  statute,  knowledge  by  the  master  of  the  pro- 
visions of  the  Act  is  immaterial,  and  it  appears 
that  a  like  interpretation   has  been  adopted   in 
Queensland.    In  this  case  the  condemnation  seems 
to  have  been  founded  on  much  the  same  grounds 
as  in  the  cases  I  have  just  mentioned.  The  captain 
was  carrying  Polynesian  natives  in  an  innocent 
(perhaps  even  in  a  meritorious)  way,  and  because 
there  was  a  literal  violation  of  the  Act,  his  vessel 
was  seized  by  a  ship  of  war,  and  condemned  as 
forfeited  by  the  Vice- Admiralty  Court  of  Queens- 
land.    It  certainly  appears,  on  the  whole,  to  be  a 
case  of  extreme  hardship.    The  law  is  clear  that  in 
a  case  of  barratry,  where  the  loss  has  been  brought 
about  by  condemnation  in  a  Vice-Admiralty  Court, 
the  mere  proof  of  the  decree  of  such  court,  unless  it 
be  impeached  for  fraud,  is  sufficient  evidence  of 
the  violation  of  the  law  upon  which  the  condemna- 
tion was  founded,  and  it  is  not  competent  for  the 
defendant,  in  the  absence  of  fraud,  to  show  that 
the  condemnation  was  improper.    I  think,  there- 
fore, that  I  rightly  held  that  the  decision  of  the 
Vice- Admiralty  Court  was  conclusive  between  the 
parties  here.    But  then  the  question  arises,  what 
is  to  be  proved  in  addition  to  make  out  the  case  of 
barratry  P    As  to  that  it  appears  to  me  to  be  clear, 
that  misconduct  on  the  part  of  the  master  must  be 
proved  to  establish  barratry.    The  innocent  viola- 
tion, for  instance,  of  a  blockade  or  of  any  law,  does 
not  amount  to  such  misconduct ;  there  must  be 
some  wrong  act  done.    Time  after  time  has  the 
difficulty  arisen  of    properly  defining    barratry. 
After  looking  through  a  large  number  of  cases  in 
which  the  matter  has  been  discussed,  I  have  come 
to  the  conclusion  that  the  best  definition  is  that  to 
be  found  at  page  820  of  Arnould  on  Marine  In- 
surance (1st  edit.),  which  I  accordingly  adopt  as 
correct  for  the  purpose  of  this  case ,  "  Barratry 
then  in  English  law  may  be  said  to  comprehend 
not  only  every  species  of  fraud  and  knavery  covin- 
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ously  committed  by  the  master  with  the  intention 
of  benefiting  himself  at  the  expense  of  his  owners, 
but  every  wilful  act  on  his  part  of  known  illegality, 
gross  malversation,  or  criminal  negligence,  by  what- 
ever  motive    induced,    whereby   the    owners  or 
charterers  of  the  ship  (in  cases  where  the  latter 
are  considered  as  owners  fro  tempore)  are  in  fact 
damnified."    It  seems  to  me  that  every  word  of 
that  definition  is  material.    In  a  note  at  page  821, 
there  is  a  definition  by  Lord  Hardwicke.  which  is 
said  to  be  the  tersest  and  the  best.    He  defines  it, 
"  An  act  of  wrong  done  by  the  master  against  the 
ship  and  goods."     But  this,  I  think,  is  not  suffi- 
ciently extended  to  amount  to  a  complete  defini- 
tion.   There  are  various  cases  to  show  that  an  act 
to  constitute  barratry  must  be  knowinglv  done. 
At  page  839  of  Arnould,  it  is  said,  I  think  co'rrectly, 
that  a  foreign  sentence  stating  the  ship  to  have 
been  seized  for  breach  of  blockade,  is  not  conclu- 
sive evidence  of  barratry,  for  the  breach  of  block- 
ade might  have  been  committed  by  the  captain  in 
ignorance  and  without  intention,  in  which  case  it 
would  be  no  barratry."  Looking  at  these  passages 
in  Arnould,  and  at  the  cases  generally  by  which 
they  are  borne  out,  I  am  of  opinion  that  to  estab- 
lish barratry  here,  it  was  necessary  to  show  not 
only  that  the  master  carried  the  Polynesians  under 
sucn  circumstances  as  amounted  to  a.  breach  of  the 
law,  but  also  that  he  knew  that  he  was  acting  con- 
trary to  law.    If  there  was  no  evidence  that  before 
he  took  the  islanders  on  board  he  became  aware 
of  the  passing  of  the  Kidnapping  Act,  no  wrong 
was  done  by  him.    It  is  impossible  to  hold  that  a 
wrong  is  committed  by  a  person  who  does  an  act 
innocent  in  itself  without  knowing  that  it  is  con- 
trary to  positive  law.    It  is  certainly  true  that  the 
jury  were  not  told  by  me  that  it  was  necessary  in 
■upport  of  the  plaintiff's  case  to  find  that  the  cap- 
tain had  knowledge  of  the  passing  of  the  Act.  All 
that  I  did  was  to  read  to  them  the  evidence  as  to 
the  passing  of  the  Act  being  communicated  to  the 
captain.  There  was  evidence  that  he  was  told  that 
an  Act  of  the  kind  had  been  passed,  and  that  he 
went  to  Cape  York  for  the  purpose  of  seeing  Mr. 
Jardine,  and  inquiring  about  tne  matter.    As  to 
whether  he  ever  actually  met  Mr.  Jardine,  or  saw  a 
copy  of  the  Act,  there  was  no  evidence,  but  there 
was  evidence  that  he  was  told  something   about 
the  Act,  and  that  evidence  was  mentioned  by  me 
to  the  jury.    The  question  now  is,  whether  there 
ought  to  be  a  new  trial,  because  I  did  not  pointedly 
tell   the   jury  that    it  was   their  duty  to  decide 
whether  they  believed  the  evidenco  or  not;  and 
that  if  they  thought  that  the  captain    had    no 
knowledge  of  the  passing  of  the  Act,  they  ought 
to  find  for  the  defendants.    It  is  true  that  I  was 
not  asked  by  the  defendant's  counsel  to  do  this.  If 
I  had  been  so  asked,  and  had  refused,  there  is  no 
doubt  a  new  trial  ought  to  be  granted,  and  it  is 
now  to  be  determined  whether  the  fact  that  my 
attention  was  not  called  to  the  omission,  makes 
any  difference.    I  am  of  opinion  that  there  ought 
to  be  a  new  trial  for  this  omission.     I  think  that 
the  jury  were  very  likely,  because  I  said  nothing 
pointedly  to  them  about  the  materiality  of  know- 
ledge by  the  captain  of  the  passing  of  the  Act,  to 
think  that  matter  immaterial,  it  being  in  fact  most 
material,     as  it  was  necessary  for  them  to  say 
in    effect  (if  they  found  for  the  plaintiff)  that 
there  had  been  wrong  conduct  on  the  part  of  tho 
master,  inasmuch  as  he  knew  the  thing  which 
ultimately  caused  the  condemnation  to  be  prohi- 


bited. It  is  very  probable  that  if  the  case  goes 
down  again  to  trial,  the  jury  may  think  that  the 
master  did  know  this,  but  that  is  not  a  matter 
with  which  we  have  anything  to  do  now.  It  is 
entirely  a  question  for  the  jury.  I  may  say  in 
conclusion,  that  under  the  peculiar  circumstances 
of  this  case,  I  think  it  would  have  been  well 
for  the  parties  to  have  saved  the  expense  of 
this  litigation,  and  to  have  done  what  was  recom- 
mended oy  the  court  in  the  cases  of  The  Melanie 
and  The  Challenge,  namely,  apply  to  the  Home 
Government  for  a  remission  of  the  forfeiture, 
which  application  there  can  be  no  doubt  would 
be  complied  with. 

Hargrave,  J. — As  to  the  first  two  of  the  three 
grounds  upon  which  this  rule  nisi  was  obtained 
for  a  new  trial,  viz. :  First,  that  the  verdict  was 
against  evidence ;  and,  secondly,  that  the  Queens- 
land Gazette,  containing  the  proclamation  of  the 
imperial  statute  against  kidnapping  was  improperly 
admitted  as  evidence,  nothing  has  been  urged  to 
this  court  in  support  of  either  of  these  two 
grounds ;  and  I  assume,  therefore,  that  the  evi- 
dence before  the  jury  was  quite  sufficient  to  support 
the  verdict,  and  that  the  Gazette  and  proclamation 
were  properly  before  the  jury  in  evideuce.  The 
third  ground  of  the  rule  is,  therefore,  the  only 

f  round  for  me  to  consider,  viz. :  that  "  the  Chief 
ustice  ought  to  have  expressly  directed  the  jury 
that  the  master  was  not  guilty  of  barratry  unless 
he  wilfully  violated  the  provision  of  the  Kidnap- 
ping Act,  or,  at  least,  with  knowledge  of  the  same 
and  its  provisions  and  of  the  proclamation  there- 
under." From  the  Chief  Justice's  own  report  to 
this  court  of  his  directions  to  the  jury,  and  com- 
ments on  the  evidence,  it  is  perfectly  clear  to  my 
mind  that  his  Honour  placed  the  whole  law  bear- 
ing upon  the  issue  of  "  barratry  "  quite  properly 
before  the  jury,  more  especially  by  reading  to  the 
jury  and  commenting  upon  Lord  Ellenborough's 
well-known  judgment  in  Earl  v.  Rowcroft  (8  East, 
126) ;  and  the  jury  must,  therefore,  have  been 
well  aware  that  "  known  illegallity"  was  the  essence 
of  "  barratry,"  and  was  the  only  issue  for  them  to 
try.  His  Honour  also  read  to  tho  jury  tho  express 
evidence  of  the  mate  as  to  the  proclamation  having 
been  communicated  to  the  captain,  and  his  having 
express  knowledge  of  the  passing  of  the  Act  and 
of  its  provisions;  and  especially  read  to  the  jury 
the  evidence  as  to  the  captain's  going  to  Cape 
York  in  order  to  inquire  into  the  matter  from  Mr. 
Jardine,  the  then  Government  superintendent 
there.  Moreover,  even  assuming  the  word  "  wil- 
fully "  to  be  essential  to  the  definition  of  barratry 
(which  I  by  no  means  admit),  still  it  is  clear  that 
the  omission  of  this  word  from  his  Honour's  direc- 
tion to  the  jury  ought  to  have  been  distinctly 
pointed  out  at  the  time  to  the  jndge  by  the  defen- 
dant's counsel,  which  was  not  done,  but  the  reser- 
vation of  the  point  only  asked  for.  No  "omission" 
ever  forms  any  ground  for  the  new  trial,  unless 
the  omission  has  been  distinctly  refused  to  be 
rectified,  as  well  as  essential  in  law  to  the  direc- 
tion. But  in  this  case,  as  I  have  said,  I  think  the 
direction  to  the  jury  was  in  all  respects  perfectly 
sound  in  law,  as  put  by  the  Chief  Justice  to  the 
jury.  The  evidence  also  seems  to  me  to  be  amply 
eumcient  to  prove  in  law  the  "  wilful "  breach  of 
the  Act  as  well  as  the  "  known  illegality,"  if  there 
be  any  distinction  in  the  terms ;  and  the  evidence 
is  quite  as  conclusive  as  to  wilful  breach  of  the  la  w 
,  as  is  usual  in  any  other  breach  of  our  criminal  or 
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quasi-criminal  statutes.  I  am  also  inclined  to 
think  that  the  verdict  is  perfectly  good  under  the 
general  words  contained  in  this  insurance  now 
sued  on,  viz. :  "  All  other  perils,  losses,  and  mis- 
fortunes;" and  the  declaration  seems  to  be  so 
framed  by  the  pleader.  See  the  case  of  Butler  v. 
Wildman  (3  Barn.  &  Aid.  398) ;  Jones  v.  Nicholson 
(10  Exch.  28) ;  and  Davidson  v.  Burnand  (L. 
Rep.  4  C.  P.  117;  3  Mar.  Law  Cas.  0.  S. 
207.)  But  now  the  only  point  for  considera- 
tion by  this  court  is  the  third  ground  mentioned 
in  the  rule,  which  really  amounts  to  this,  that  a 
new  trial  may  be  granted  whenever  another  judge, 
or  even  the  same  judge,  should  think  that  upon  a 
second  trial  he  should  direct  the  jury  in  different 
or  stronger  language,  or  use  particular  expressions 
in  law  not  used  at  the  first  trial,  or  think  that  he 
would  read  and  explain  to  the  jury  at  Nisi  Prius 
some  other  of  the  law  authorities  or  text  writers 
which  may  be  cited  to  this  court  in  banco,  although 
admittedly,  as  in  the  present  case,  only  confirma- 
tory, and  to  the  same  effect  as  the  case  or  text 
writer  properly  read  and  explained  to  the  jury  at 
the  first  trial.  No  new  trial  has  ever  yet  been 
granted,  and  I  hope  never  will  be  granted,  upon 
any  such  ground.  I  desire  also  to  add,  as  I  have 
often  said  in  this  court,  that  this  full  court  sitting 
in  banco  ought  to  discourage  these  speculative 
new  trial  motions,  and  compel  both  parties  to  put 
forth  all  their  strength  at  the  first  trial  of  every 
action;  and  after  a  fair  trial,  every  successful 
party  should  be  left  in  possession  of  his  verdict 
and  judgment,  unless  upon  clear  legal  grounds  for 
a  new  trial,  which  assuredly  do  not  exist  in  the 
present  case.  For  these  reasons  I  think  the  plain- 
tiff's judgment  against  this  insurance  ought  not 
to  be  disturbed,  but  this  rule  should  be  discharged 
with  costs. 

Faucett,  J. — I  should  have  had  no  difficulty  in 
this  case  were  it  not  that  his  Honour  the  Chief 
Justice,  who  tried  the  case,  is  of  opinion  that  there 
ought  to  be  a  new  trial,  because  I  think  the  ver- 
dict was  right  upon  the  evidence.  The  only  ques- 
tion to  be  now  determined  is,  whether  this  was 
such  a  misdirection  as  would  entitle  the  defen- 
dants to  a  new  trial.  I  do  not  now  consider  the 
effect  of  the  decisions  in  the  case  of  The  Melanie 
and  in  the  case  of  The  Clwdlenge.  But  I  assume, 
in  the  present  instance,  that  to  establish  a  case  of 
barratry  it  was  necessary  for  the  plaintiff  to  prove 
that  the  captain  had  actual  knowledge  of  the  ex- 
istence of  the  statute  for  the  violation  of  which  the 
vessel  was  condemned.  At  the  trial  the  plaintiff's 
counsel  opened  his  case  by  stating  that  he  would 
not  contest  that  point,  but  would  admit  that  it  was 
incumbent  on  him  to  prove  that  the  captain  at  the 
time  he  violated  the  statute  had  actual  knowledge 
of  its  existence,  and  he  undertook  to  prove  such 
knowledge  as  a  necessary  part  of  his  case.  Accord- 
ingly, evidence  was  given  which  went  to  show  such 
knowledge.  It  was  proved  that  the  captain  was 
told  of  the  passing  of  the  Act,  and  that  he 
said  he  was  all  right,  as  he  had  his  men  on 
the  articles.  It  was  also  proved  that  he  went  to 
Cape  York  to  see  Mr.  Jardine  in  reference  to  the 
Act,.  On  the  other  hand,  it  was  contended  for  the 
defendants  that  such  knowledge  was  not  proved. 
It  was  said  that  it  was  not  shown  that  the  captain 
had  ever  seen  Mr.  Jardine  or  had  ever  seen  a  copy 
of  the  Act.  Now,  considering  that  the  defendants 
gave  no  evidence,  I  do  not  not  think  this  latter 
argument  of  much  weight.    But,  however  this 


may  be,  the  fact  appears  to  be  that  the  question 
whether  or  not  the  captain  had  actual  knowledge 
was  fully  contested,  and  was,  as  I  further  collect, 
the  substantial  and  only  question  contested  at  the 
trial.  Tho  want  of  proof  of  such  knowledge  was 
in  fact  the  defence,  and  as  now  admitted  the  only 
defence  relied  on.  This  being  so,  his  Honour,  we 
are  told,  in  summing  up,  read  a  definition  of  bar- 
ratry, and  read  ana  commented  on  Lord  Ellen- 
borough's  judgment  in  Earl  v.  Rowcroft  (8  East, 
126).  He  is  also  under  the  impression — although 
this  is  denied — that  he  read  the  definition  of  bar- 
ratry in  page  820  of  Arnould  on  Marine  Insurance, 
which  contains  the  words  "  known  illegality."  He 
then  read  and  drew  the  attention  of  the  jury  to 
the  evidence  of  captain's  knowledge.  Under  these 
circumstances,  I  cannot  doubt  that  the  law  was 
correctly  read  to  the  jury,  and  that  their  attention 
was  drawn  not  only  by  the  counsel  on  both  side*, 
but  by  his  Honour  to  the  real  and,  as  it  appears  to 
me,  the  only  question  of  fact  that  was  contested 
between  the  parties.  If,  indeed,  his  Honour  had 
been  asked  to  tell  the  jury  in  express  terms  that 
barratry  could  not  exist  without  knowledge  of  the 
existence  of  the  statute,  and  had  refused  to  do  so, 
there  might  be  some  ground  for  the  present  mo- 
tion. But  he  was  merely  asked — after  the  jury 
had  retired — to  reserve  the  question  whether  he 
ought  not  to  have  directed  them  in  the  terms  set 
out  in  the  third  ground  for  this  motion  ?  If  I  could 
see  that  the  direction  had  been  wrong,  I  might 
think  this  course  sufficient.  But  as  I  cannot  see 
that  the  jury  was  misdirected  or  misled,  and  as  I 
think  the  evidence  quite  justified  the  verdict,  I 
cannot  see  sufficient  reason  for  sending  the  case 
down  for  a  new  trial,  for  the  mere  purpose  of 
enabling  the  judge  to  give  a  fuller  and  more  pointed 
direction  on  a  point  that  was  before  fully  con- 
tested, and,  moreover,  without  any  probability  of 
a  different  result. 


On  the  8th  Oct.  1874,  the  appellants  prayed 
leave  to  appeal  from  the  judgment  of  the  Supreme 
Court  above-mentioned  to  her  Majesty  in  Council, 
and  leave  was  granted  to  them  bv  an  order  dated 
the  9th  Oct.  1874,  made  by  a  judge  in  chambers, 
which  was  afterwards,  on  the  30th  Nov.  1874, 
made  a  rule  of  court. 

This  appeal  was  brought  in  pursuance  of  the 
leave  obtained,  and  the  appellants  submitted  that 
the  judgment  of  the  Supreme  Court  of  the  26th 
Sept.  l£74,  was  erroneous,  and  ought  to  bo  set 
aside  or  varied,  for  tho  following  among  other 
reasons : 

1.  Because  the  verdict  given  in  the  action  was 
against  the  evidence. 

2.  Because  the  learned  judge  misdirected  the 
jury,  in  not  telling  them  tnat  in  order  to  find  a 
verdict  for  the  plaintiff  they  must  be  satisfied  that 
the  master  knew  of  the  provisions  of  the  Kidnap- 
ping Act  1872,  and  that  it  was  in  force  when  he 
took  the  natives  on  board. 

3.  Because  the  learned  judge  misdirected  the 
jury,  in  that  he  did  not  direct  them,  as  he  should 
have  directed  them,  that  under  the  ciroumstances 
the  master  was  not  guilty  of  barratry,  unless  he 
violated  the  provisions  of  the  Kidnapping  Act 
1872,  with  knowledge  of  the  same,  and  of  its  pro- 
visions, and  of  the  proclamation  thereunder  having 
been  published. 

4.  Because  the  learned  judge  who  tried  the  case 
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was  of  opinion  that  he  had  not  directed  the  jury 
correctly,  and  that  a  new  trial  ought  to  have  been 
granted. 

Manisty,  Q.C.  and  F.  W.  Gibbs,  for  the  appel- 
lants, contended  there  was  a  misdirection. 

Cohen,  Q.C.  and  Madeod  Fullarton,  for  the  re- 
spondents, were  not  called  upon. 

The  judgment  of  the  court  was  delivered  by 

Sir  Barnes  Peacock. — This  is  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  New  South 
Wales  discharging  a  rule  nisi  for  a  new  trial. 
The  action  in  which  the  rule  was  obtained  was 
brought  by  the  respondent,  William  Townley 
Jackson,  as  one  of  the  co-owners  of  the  ship 
Crishna,  of  which  Walton  was  master,  upon 
several  policies  of  insurance  upon  that  vessel  for 
several  amounts,  the  total  being  3750Z.  The  loss 
was  occasioned  by  the  condemnation  and  sale  of 
the  vessel  under  the  provisions  of  35  &  36  Vict. 
c.  19,  entitled  An  Act  for  the  Prevention  and 
Punishment  of  Criminal  Outrages  upon  Natives 
of  the  Islands  in  the  Pacific  Ocean.  That  Act  re- 
ceived the  royal  assent  on  the  27th  June  1872.  By 
sect.  21  it  was  enacted  that  the  Act  should  be 
proclaimed  in  the  several  Australian  Colonies  by 
the  respective  governors  thereof  within  six  weeks 
after  a  copy  thereof  should  have  been  received  by 
such  governors  respectively ;  and  should  take 
effect  in  the  several  colonies  from  the  day  of  such 
proclamation. 

The  9th  section  of  the  Act  enacts :  "  If  any 
British  subject  commits  any  of  the  following 
offences  " — namely,  decoys  a  native  of  any  of  the 
aforesaid  islands,  and  so  on,  defining  the  offences 
— "  he  shnll,  for  each  offence,  be  guilty  of  felony, 
and  shall  be  liable  to  be  tried  and  punished  for 
such  felony  in  any  Supremo  Court  of  Justice  in 
any  of  the  Australian  Colonies,  and  shall,  upon 
conviction,  be  liable,  at  the  discretion  of  the  court, 
to  the    highest    punishment   other  than   capital  t 

Sunishment."  The  16th  section  enacts  that  "  Any  ' 
iritish  vessel  which  shall  upon  reasonable  grounds 
be  suspected  (1)  of  being  employed  in  the  com- 
mission of  any  of  the  offences  enumerated  in  the 
9th  section  of  this  Act,  or  (2)  of  having  been  fitted 
out  for  such  employment,  or  (3)  of  having,  during 
the  voyage  on  which  such  vessel  is  met,  been  em- 
ployed in  the  commission  of  any  such  offence,  may 
be  detained,  seized,  and  brought  in  for  adjudica- 
tion, upon  the  charge  of  being  so  employed  or 
fitted  out  as  aforesaid,  before  any  Vice- Admiralty 
Court  in  any  of  her  Majesty's  dominions  by  any 
of  the  following  officers ;"  and  then  it  describes 
the  officers  who  are  entitled  to  bring  her  in  for 
condemnation.  Sect.  18  says :  "  The  Vice- Admi- 
ralty Court  before  which  any  vessel  is  so  brought 
for  adjudication  shall  have  full  power  and  autho- 
rity to  take  cognisance  of  and  try  the  charge  upon 
which  such  vessel  is  brought  in,  and  may,  on 
proof  thereof,  condemn  the  vessel  and  cargo,  or 
either,  as  the  case  may  be,  as  forfeited  to  her 
Majesty,  or  may  order  such  vessel  and  cargo,  or 
either  of  them,  to  be  restored,  with  or  without 
costs  and  damages,  as  to  the  court  shall  seem 
fit." 

By  sect.  6  it  is  enacted  that "  All  the  provisions 
with  reference  to  the  detention,  seizure,  bringing 
in  for  adjudication  before  any  Vice-Admiralty 
Court,  trial,  condemnation,  or  restoration  of  vessels 
suspected  of  being  employed  in  the  commission  of 
any  of  the  offences  enumerated  in  the  9th  sec- 
tion of  the  Act  shall  mutatis  mutandis  apply  to  any 


British  vessels  which  shall  be  found  carrying  such 
native  labourers  without  a  licence,  or  in  contra- 
vention of  tho  terms  of  any  licence  which  may 
have  been  granted  to  the  master  thereof;"  and  by 
the  seventh  section  a  penalty  is  imposed  on  the 
master  for  carrying  such  natives. 

One  of  the  risks  insured  against  by  the  policies 
of  insurance  was  barratry  by  the  master  or  crew 
of  the  vessel. 

It  appears  that  the  master  in  the  month  of  Jan- 
1873,  took  on  board  thirty  Polynesian  labourers, 
and  that  the  ship  was  seized  by  one  of  her  Majesty's 
vessels,  and  carried  into  Brisbane,  in  Queensland, 
for  the  purpose  of  being  condemned  for  a  breach 
of  the  6th  section  of  the  Act  of  Parliament,  on 
account  of  the  master's  carrying  Polynesian  la- 
bourers on  board.  The  ship  was  condemned,  ard 
was  afterwards  sold  by  order  of  the  Vice- Admiralty 
Court  at  Brisbane  for  that  offence. 

It  was  contended  that  the  case  was  not  one  of 
barratry  unless  the  master  knew  that  the  Act  of 
Parliament  had  been  passed,  and  also  that  the  Act 
had  rendered  it  illegal  to  carry  Polynesian  la- 
bourers on  board  his  ship. 

It  was  proved  that  the  vessel  left  Sydney  on  her 
voyage  before  the  Act  had  received  the  royal 
assent,  or  had  been  proclaimed  in  Queensland  ;  but 
evidence  was  given  to  show  that  the  master  was 
aware  of  the  Act,  and  that  he  knew,  from  infor- 
mation which  he  had  received,  that  the  Act  ren- 
dered it  illegal  for  him  to  carry  Polynesian 
labourers  on  board.  William  Hoare,  who  was  the 
first  mate  of  the  Crishna,  said  that  they  left  sud- 
denly, on  the  5th  April  1872,  that  was  before  the 
Act  was  passed.  Then  he  says,  "  there  were  thirty 
Polynesian  natives  taken  on  board  this  vessel. 
Capt.  Walton  I  understood  was  to  get  SI.  a  head 
for  carrying  them  to  Sydney.  He  told  mo  so. 
There  was  a  vessel  called  the  Royal  Duke,  which  I 
saw  in  Shelburn  Bay,  in  Torres  Straits ;  that  was 
about  two  and  a  half  months  to  three  months 
before  the  seizure  of  the  Crishna.  We  were 
lying  in  Shelburn  Bay,  about  ninety  miles  to 
southward  of  Cape  York.  I  remember  the  cap- 
tain of  the  Royal  Duke  telling  Walton  and  myself 
that  there  was  a  Kidnapping  Act  out  which  pro- 
hibited vessels  carrying  Polynesian  labourers  un- 
less they  were  part  of  tho  ship's  crew ;  that  the 
vessels  were  liable  to  seizure ;  and  Walton  made 
the  remark  that  he  was  all  right,  as  he  had  all  his 
men  in  the  articles.  That  was  before  we  had 
Delargy's  natives  on  board."  Then  he  goes  on 
later  :  "  I  remember  in  Jan.  1873  meeting  a  cutter 
called  the  Enchantress  at  Cocoa  Nut  Island.  She 
was  tweuty-five  tons ;  John  McCaint  was  the  cap- 
tain's name.  I  remember  his  telling  Walton  that 
the  Act  was  out  which  prohibited  vessels  carrying 
these  natives,  and  that  all  these  vessels  had  left 
the  Straits  for  licences.  McCaint  and  I  advised 
WaUon  to  go  to  Cape  York  and  see  the  Act  him- 
self. Walton  went  with  McCaint  to  Cape  York, 
where  Mr.  Jardine,  the  police  magistrate,  had  the 
Act.  We  were  then  58  miles  from  Cape  York. 
The  two  captains  in  the  cutter  Enchantress,  and  a 
boat  with  some  natives  in  it,  followed  to  bring 
Walton  back.  I  am  sure  Walton  went  on  no 
other  business  than  to  see  the  Act."  Then  he 
says,  "  Walton  returned  in  three  or  four  days.  A 
day  or  two  after  Walton  returned,  Delargy's  na- 
tives " — those  were  the  thirty  Polynesian  natives 
— "  came  on  board.  We  started  for  Sydney  on  the 
11th  Jan.  1873."    Then  it  appears  that  the  ship 
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was  seized  by  one  of  her  Majesty's  vessels,  and 
carried  into  Brisbane  for  condemnation ;  tbat  she 
was  there  condemned  and  sold  on  account  of  the 
oflence  which  this  master  had  committed  in 
carrying  the  natives  on  board. 

Now,  even  assuming  that,  under  the  peculiar 
circumstances  of  the  case,  the  master  having  left 
on  his  voyage  before  the  Act  was  proclaimed,  it 
was  necessary  to  prove  that  he  was  aware  of  the 
existence  of  the  Act,  and  that  it  was  thereby 
rendered  unlawful  for  him  to  carry  Polynesian 
labourers,  their  Lordships  are  of  opinion  that  there 
was  sufficient  evidence  to  go  to  the  jury,  that  the 
master  was  acquainted  with  the  Act  so  far  as  to 
know  that  an  Act  had  passed  which  rendered  it 
unlawful  for  him  to  carry  Polynesian  labourers 
on  board.  The  Chief  Justice  says  (in  bis  notes) : 
"  Stephen " — that  is  the  counsel  for  the  defen- 
dant— "  addressed  the  jury.  I  sum  up  in  accord- 
ance with  Earl  v.  Bowcrofl  (8  East,  126).  The 
jury  retired,  and  after  they  had  so  retired 
Stephen  asks  me  to  reserve  two  points ;  first, 
as  to  the  reception  of  the  printed  copy  of  the 
Queensland  Gazette  without  proof  of  it;" — that 
is  not  a  matter  which  is  now  raised — "and, 
secondly,  as  to  the  captain  not  having  any 
knowledge  that  the  Act  had  passed  making  what 
he  did  an  oflence."  He  could  not  have  had  liberty 
reserved  to  enter  a  nonsuit  upon  the  ground  of 
the  captain's  not  having  any  knowledge  that  the 
Act  had  passed,  making  what  ho  did  an  offence, 
except  upon  the  ground  that  there  was  no  evi- 
dence to  go  to  tne  jury  as  to  that  knowledge. 
Their  Lordships  have  already  pointed  out  that 
the  evidence  was  sufficient,  if  the  jury  believed  it, 
to  prove  that  the  captain  had  knowledge  that  the 
Act  had  passed,  and  that  it  rendered  it  unlawful 
for  him  to  carry  Polynesian  lahourers.  The  Chief 
Justice  goes  on,  "  He  contends  that  the  act  ought 
to  be  a  wilful  act.  I  reserve  these  points.  No 
evidence  was  called  for  the  defence,  but  counsel 
for  the  defendants,  in  his  address  to  the  jury,  con- 
tended that  the  evidence  was  not  sufficient  to 
show  that  the  master  had  become  aware  of  the 
passing  of  the  Kidnapping  Act.  or  at  least  of  the 
nature  of  its  provisions ;  and  that  his  taking  the 
Polynesians  on  board  was  not  a  breach  of  a  law 
that  he  must  be  taken  to  have  known,  and  was 
an  innocent  act,  and  therefore  not  barratry ;  and 
that  defendants  consequently  were  entitled  to  a 
verdict."  Now  the  learned  counsel  for  the  defen- 
dants, when  he  addressed  the  jury  and  contended 
that  the  evidence  was  not  sufficient  to  show  that 
the  master  did  in  fact  know  of  the  Act,  must  have 
been  fully  alive  to  the  fact  that  that  question  ought 
to  be  submitted  to  the  jury. 

The  principal  pround  upon  which  the  rule  was 
moved  for  was  that  the  Chief  Justice  ought,  under 
the  circumstances,  to  hare  directed  tne  jury  that 
the  master  was  not  guilty  of  barratry  unless  he 
wilfully  violated  the  provisions  of  the  Act,  or  at 
least  acted  with  knowledge  of  the  same  and  of  its 
provisions. 

The  learned  Chief  Justice  stated  that  he  read 
the  evidence  to  the  jury  as  to  the  passing  of  tho 
Act  having  been  communicated  to  the  captain,  but 
it  is  said  that  he  did  not  in  a  sufficiently  pointed 
manner  call  their  attention  to  the  question  whether 
the  master  did  or  did  not  know  that  the  Act 
had  rendered  it  unlawful  for  him  to  carry  the 
Polynesian  lahourers  on  board.  He  says,  in  his 
judgment  upon  the  rule:  "lam  of  opinion  that 


there  ought  to  be  a  new  trial  for  this  omis- 
sion. I  think  that  the  jury  were  very  likely, 
because,  I  said  nothing  pointedly  to  them  about 
the  materiality  of  knowledge  by  the  captain  of  the 
passing  of  the  Act,  to  think  that  matter  imma- 
terial, it  being,  in  fact,  most  material,  as  it  was 
necessary  for  them  to  say  in  effect  (if  they  found 
for  the  plaintiff)  that  there  had  been  wrong  con- 
duct on  tho  part  of  the  master,  inasmuch  as  he 
knew  the  thing  which  ultimately  caused  the  con- 
demnation bo  be  prohibited.  It  is  very  probable 
that  if  tho  case  goes  down  again  for  trial  the 
tho  jury  may  think  the  master  did  know  this,  but 
that  is  not  a  matter  with  which  we  have  anything 
to  do  now." 

Now,  their  Lordships  are  of  opinion  that  the 
question  whether  the  master  did  or  did  not  know 
of  the  Act  was  sufficiently  left  to  the  jury,  and 
that  they  must  have  understood  that  that  was,  in 
fact,  the  only  question  which  they  had  to  try.  Mr. 
Justice  Faucett  says :  "  It  was  contended  for  tho 
defendants  that  such  knowledge  was  not*  proved. 
It  was  said  that  it  was  not  shown  that  the  captain 
had  ever  seen  Mr.  Jardine,  or  had  ever  seen  a  copy 
of  the  Act.  Now,  considering  that  the  defendants 
gave  no  evidence,  I  do  not  think  oh  is  latter  argu- 
ment of  much  weight.  But,  however  this  may  be, 
the  fact  appears  to  be  that  the  question,  whether 
or  not  the  captain  had  actual  knowledge,  was  fully 
contested,  and  was,  as  I  further  collect,  the  sub- 
stantial and  only  question  contended  at  the  trial. 
Tho  want  o£  proof  of  such  knowledge  was,  in  fact, 
the  defence,  and,  as  now  admitted,  the  only  defence 
relied  on." 

It  appears  to  their  Lordships  that  that  view  of 
the  case  was  correct ;  they  think  that  there  was 
sufficient  evidence  to  go  to  the  jury,  and  that  the 
question  was  substantially  left  by  the  Chief  Justice 
to  the  jury,  and  that  they  must  have  understood 
that  that  was  the  principal  if  not  the  only  question 
which  they  had  to  try ;  and,  under  these  circum- 
stances, their  Lordships  are  of  opinion  that  the 
majority  of  the  court  did  right  in  discharging  the 
rule  nisi  for  a  new  trial.  Under  these  circum- 
stances they  will  humbly  recommend  her  Majesty 
that  the  decree  of  the  court  below  be  affirmed, 
with  the  costs  of  this  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Wilde,  Beryer, 
Moore,  and  Wilde. 

Solicitor  for  the  respondent,  T.  W.  Derby. 


EXCHEQUER   CHAMBER. 

Reported  by  Ethbrimotov  Smith,  Esq.,  Barrister-at-Law. 

June  19,  21,  22,  and  26,  1875. 

(Before   Bramwell,  B ,  Blackburn,  Lush,    and 
Quain,  JJ.,  Pollock  and  Amphlett,  J  J.) 

Anderson  v.  Mokice. 

Marine  insurance — Seaworthiness — Peril  of  the 
seas — Insurable  interest — Burden  of  proof, 

A  ship  whose  cargo  was  insured,  and  which  had  pre- 
viously been  to  all  appearance  staunch  and  sound, 
and  had  recently  been  thoroughly  repaired  and 
had  a  few  days  before  been  examined  without  any 
defects  being  discoverable,  sank  suddenly  at  her 
moorings,  wlien  she  liad  taken  in  five-sixtlts  of 
her  cargo.  No  direct  evidence  could  be  given  why 
she  foundered,  nor  could  any  certain  cause  be 
asignedfor  Iter  doing  so : 
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Held  {affirming  the  judgment  of  the  Court  of  Com-  1 
mon  Pleas),  that  the  questions  of  seaworthiness 
and  loss  by  a  peril  of  the  sea,  were  properly  left  to 
the  jury,  and  that  the  evidence  upon  tliem  was 
such  as  to  entitle  the  jury  to  find  as  tliey  did  in 
favour  01  Hie  plaintiff  on  those  issues. 
The  plaintiff  had  made  a  contract  with  B.  S.  and 
Co.  for  the  purchase  of  rice,  in   these  terms : 
"  Bought  the  cargo  of  new  crop  rice,  per  Sun- 
beam, at  9«.  l$d.  per  cwt.,  cost  and  freight.  .  .  . 
Payment  to  be  by  seller's  draft  on  purchaser,  at 
six  months'  sight,  with  documents  attached. 
He  chartered  the  Sunbeam  to  proceed  to  Rangoon 
to  ship  rice  for  any  port  in  the  United  Kingdom 
or  Continent,  and  effected  an  insurance  with  the 
defendant,  "At  and  from  Rangoon  to  any  port  or 
place  of  discharge  in  the  United  Kingdom  or 
Continent,  by  the  Sunbeam,  warranted  to  sail 
from  Rangoon  on  or  before  tlie  1st  April,  on  rice, 
as  interest  may  appear,  amount  of  invoice  to  be 
deemed  the  value :  average  payable  on  every  500 
baas;  the  said  merchandise,  #c,  are  and  shall  be 
valued  at  5500Z.,  part  of  60001 " 

When  the  Sunbeam  sank  in  the  Rangoon  river  site 
had  nearly  finished  loading ;  tlie  rest  of  the  rice 
necessary  to  complete  tlie  cargo  was  alongside  in 
lighttrs.  After  she  sank,  bills  of  lading  for  the 
rice  on  board  were  signed  by  the  captain,  and  the 
sellers  drew  bills  of  exchange,  which  were  ac- 
cepted and  paid  by  tlie  purchaser  (the  plaintiff) 
to  whom  the  bills  of  lading  had  been  indorsed. 

The  Court  of  Common  Pleas  held  that  the  plaintiff 
had  an  insurable  interest  in  the  rice  shipped  on 
board  the  Sunbeam  at  the  time  of  the  loss,  and 
was  entitled  to  recover  in  an  action  on  the 
policy. 

The  Court  of  Exchequer  Chamber  (Bramwell,  B., 
Blackburn  and  Lush,  J  J.,  Pollock  and  Amphlett, 
BB.)  (Quain,  J.  dissentiente)  held,  reversing  the 
judgment  of  the  court  below,  that  the  plaintiff 
had  no  insurable  interest,  because, 

First,  no  part  of  the  rice  was  ever  at  the  plaintiff's 
risk,  the  cargo  being  incomplete,  and  lie  could 
not  have  been  called  upon  to  pay  for  it,  notwith- 
standing its  loss  ; 

Secondly,  the  plaintij),  not  having  sustained  any 
loss,  had  no  option  by  the  exercise  of  which  lie 
could  elect  to  bear  the  loss,  and  pay  at  tlie  cost  of 
the  underwriters.  Sparkes  v.  Marshall  (2  Bing. 
N.  C.  761),  explained; 

Thirdly,  the  policy  was  upon  rice,  and  not  upon  an 
expectancy  of  profit,  and  therefore  did  not  cover 
an  interest  in  profits  that  might  arise  collaterally 
from  a  contract  relating  to  the  rice :  following 
Lncena  v.  Crawford  (2  B.  Sf  P.,  N.  R.,  315). 

Per  Quain,  J.,  dissentientem :  That  it  was  the  in- 
tention of  the  parties  that  the  rice  should  be  at 
the  vendee's  risk  from  the  loading,  and  that,  as 
he  had  notice  to  insure  before  the  loading  began, 
it  was  intended  that  he  should  insure  by  an  ordi- 
nary policy,  and  that  the  goods  should  be  at  his 
risk  from  that  time.  He  was,  therefore,  bound  to 
pay  for  the  rice  lost,  and  had  an  insurable  in' 
terest  at  the  time  of  the  loss,  for  which  he  was 
entitled  to  recover  in  the  action. 

Error  from  the  judgment  of  the  Court  of  Common 

Pleas,  in  favour  of  the  plaintiff. 
The  facts  are  sufficiently  set  out  in  the  report 

of  the  case  in  the  court  below  (ante,  vol.  2,  p. 

424),  and  the  argument  on  the  appeal  was  based 

on  the  cases  cited  in  the  argument,  and  in  the 

judgment  there  reported. 


Butt,  Q.C.,  Cohen,  Q.C.  and  Hollams  for  the 
defendant  below,  the  plaintiff  in  error. 

W.  Williams,  Q.C.  and  /.  C.  Matheio  for  the 
plaintiff  below,  the  defendant  in  error. 

Cur.  adv.  vult. 

June  26. — The  following  judgments  were  de- 
livered : 

Quain,  J. — As  to  the  first  point  argued  before 
us,  namely,  whether  there  was  any  evidence  of  a 
loss  by  perils  of  the  seas,  I  agree  with  the  other 
members  of  the  court  that  there  was  evidence 
from  which  the  jury  were  fairly  at  liberty  to  infer 
a  loss  by  sea  perils. 

But  I  am  unable  to  concur  with  the  other 
members  of  the  court,  in  holding  that  the  plain- 
tiff had  no  insurable  interest  in  the  rice  at  the 
time  of  the  loss,  and  that  on  that  ground  the 
judgment  of  the  court  below  should  be  reversed. 

It  seems  to  me  to  have  been  the  manifest 
intention  of  the  parties  to  the  contract  of  the 
2nd  Feb.  1871,  that  the  rice  should  be  at  the 
risk  of  the  plaintiff  from  the  time  it  was  loaded  on 
board  the  ship,  and  that,  therefore,  he  had  an  in- 
terest in  it  from  that  time.  By  the  contract,  the 
plaintiff  "  bought  the  cargo  of  rice,  per  Sunbeam,  at 
98.  l\d.  per  cwt.,  cost  and  freight.  Payment  by 
seller's  draft  on  purchasers,  with  documents  at- 
tached." As  the  price  included  cost  and  freight 
only,  and  not  insurance,  it  seems  plain  that  the 
insurance,  if  any,  was  to  be  effected  by  the  pur- 
chaser ;  and,  in  a  letter  dated  the  7th  March,  from 
the  seller's  agents  to  the  plaintiff,  which  was  pat 
in  evidence,  a  telegram  from  the  sellers  at  Cal- 
cutta dated  6th  March,  is  set  out  these  words : 
"  Sunbeam.  Rangoon  :  advise  Anderson  ;  insu- 
rance." Before  the  receipt  of  this  telegram, 
namely,  on  the  3rd  Feb.  1871,  the  day  after  the 
making  of  the  contract,  the  plaintiff  effected  the 
present  policy  on  rice  by  the  Sunbeam,  as  interest 
may  appear.  The  policy  is  in  the  usual  form, 
beginning,  "The  adventure  on  the  said  goods, 
from  the  loading  thereof  on  board  the  said  ship ;" 
but  it  is  said  that  though  the  language  of  the 
policy  is  sufficient  to  cover  a  loss  during  the 
loading,  the  interest  of  the  plaintiff  in  the  goods 
did  not  attach  till  the  loading  was  complete,  and 
the  shippers  in  a  position  to  obtain  bills  of  lading ; 
and  this  on  the  ground  that  the  plaintiff  was  only 
bound  to  pay  by  acceptance  of  a  draft  with 
documents  attached.  But  I  think  it  fairly  to  be 
inferred  from  the  fact  that  the  plaintiff  was  to  in- 
sure the  goods,  and  had  notice  from  the  sellers  to 
insure  on  the  6th  March,  which  was  before  the 
loading  began,  that  the  plaintiff  was  to  insure  the 
goods  in  the  ordinary  way,  by  an  ordinary  policy 
from  the  loading,  and  therefore  that  it  was  in- 
tended that  the  goods  should  be  at  his  risk  from 
that  time.  It  could  scarcely  have  been  within  the 
contemplation  of  the  parties,  especially  in  a  case 
like  the  present,  where  the  ship  was  being  loaded, 
not  in  dock,  but  from  lighters  at  the  mouth  of  a 
river,  that  the  cargo  should  remain  uncovered  by 
insurance  during  the  loading,  or  that  it  would 
require  two  policies,  one  effected  by  the  vendor  to 
cover  the  goods  during  the  loading,  and  another 
by  the  vendee  to  attach  from  the  time  that  the 
loading  was  complete.  The  fact  that  the  goods 
were  to  be  paid  for  by  an  acceptance  with  docu- 
ments attached,  is  not  inconsistent  with  the  goods 
being  at  the  risk  of  the  vendee  before  the  time  ar- 
rives for  presenting  the  draft  for  acceptance,  if  it  can 
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be  inferred  from  the  facts  of  the  case  that  such 
was  the  intention  of  the  parties. 

In  Fregano  v.  Long  (4*  B.  &  C.  219)  the  goods 
were  to  be  paid  for  three  months  after  their 
arrival  at  Naples.  By  the  terms  of  the  order 
the  goods  were  to  be  dispatched  on  insurance 
being  effected.  Insurance  on  behalf  of  the  vendee 
was  effected  accordingly,  and  the  court  held  that 
it  was  to  be  inferred  from  the  order  to  insure 
that  the  goods  were  to  be  at  the  risk  of  the 
vendee,  and  that  he  was  bound  to  pay  for  them, 
though  they  were  lost,  and  never  arrived  at 
Naples.  "  It  was  next  contended,"  says  Holroyd,  J. 
in  that  case,  "  that  Fregano  was  not  liable  to  the 
vendor  unless  the  goods  arrived ;  but  the  order  for 
insurance  is  decisive  as  to  that."  In  Castle  v.  Play- 
ford  {ante,  vol.  1,  p.  255 ;  26  L.  T.  Bep.  N.  S.  315 ; 
L.  Bep.  7  Ex.  99)  the  goods  were  to  be  paid  for  in 
cash  on  delivery ;  but  the  purchaser,  by  the  terms 
of  the  contraot,  took  upon  himself  "  all  risks  and 
dangers  of  the  seas,"  and  from  this  it  was  inferred 
that,  though  the  goods  were  lost  by  perils  of  the 
seas  before  delivery,  the  purchaser  was  still  bound 
to  pay  for  them.  So,  in  the  present  case,  I  infer 
from  the  fact  that  it  was  intended  that  the  plaintiff 
should  insure,  that  the  goods  were  intended  to  be 
at  his  risk,  in  order  to  enable  him  to  effect  a  valid 
insurance ;  and  as  nothing  was  said  as  to  the  time 
from  which  he  was  to  effect  the  insurance,  I  infer 
that  it  was  intended  that  he  should  insure  by  an 
ordinary  policy,  beginning  the  risk  from  the  load- 
ing, and  that  the  goods  were  considered  by  the 
parties  to  be  at  his  risk  from  that  time.  The 
plaintiff,  therefore,  according  to  the  authorities 
above  cited,  was  bound  to  pay  for  the  goods  lost, 
and  in  this  case  has  done  so  accordingly. 

For  these  reasons,  I  think  that  the  judgment 
of  the  court  below  ought  to  be  affirmed. 

The  judgment  of  B  ram  well,  B.,  in  which  Pollock 
and  Amphlett,  BB.  concurred,  was  delivered  by 

Beamwell,  B. — Many  questions  were  disposed  of 
in  the  argument.  As  to  what  remained,  we  are  of 
opinion  that  the  defendant  below  is  entitled  to 
judgment,  on  the  ground  that  the  plaintiffs  below 
have  shown  no  interest  in  the  subject-matter  of 
of  the  insurance  at  the  time  of  the  loss. 

By  the  contract  between  the  plaintiffs  and  the 
sellers  of  the  rice,  the  plaintiffs  were  to  have  the 
cargo  of  the  Sunbeam,  and  to  pay  for  it  by  accept- 
ances at  six  months,  with  the  bills  of  lading  attached. 
It  is  manifest,  therefore,  that  until  the  cargo  was 
completed  and  the  bills  of  lading  could  be  given, 
the  plaintiffs  bv  the  mere  bare  words  of  the  con- 
tract were  not  liable  for  its  price,  and  had  no  pro- 
perty in  any  part  of  it  that  might  be  on  board 
except  contingently  on  the  cargo  being  completed. 
The  cargo  never  was  completed ;  but  it  was  sug- 
gested that  as  the  completion  of  the  cargo  became 
impossible,  through  no  default  of  the  sellers,  there 
arose  by  implication  a  right  on  their  part,  not  ex- 
pressed in  the  mere  bare  words  of  the  contract,  to 
be  paid  by  the  buyers  for  so  much  as  had  been 
loaded.  For  this  contention  we  see  no  ground  in 
reason  or  principle.  The  plaintiffs  also  were  in  no 
default,  and  there  is  no  reason  why  the  loss  of 
goods,  in  which,  certainly,  they  had  no  property 
but  for  the  loss,  should  fall  on  them.  It  would  be 
to  make  them  liable  for  the  loss  because  there 
was  a  loss. 

Further,  we  consider  this  concluded  by  au- 
thority. Appleby  v.  Myen  (L.  Bep.  2  C.  P. 
651)  is   in   point.      It  was,  indeed,  said  that 
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here  there  was  a  reason  why  the  plaintiff 
should  bear  the  loss,  viz.,  the  inconvenience 
which  would  follow  if  it  should  be  held  that 
the  plaintiffs  should  insure  after  the  cargo  was 
complete,  and  that  the  sellers  must  insure  for 
their  protection  during  its  completion.  But  this 
received  its  answer  at  the  bar,  viz.,  that  the  same 
inconvenience  would  result  as  to  the  insurance  of 
the  rice  on  its  passage  from  Rangoon  to  the  ship, 
damage  or  loss  daring  which  certainly  would  not 
fall  on  the  plaintiffs ;  a  line  must  be  drawn  some- 
where, and  may  well  be  at  the  time  when  the 
cargo  is  complete. 

Then,  it  is  said  that  the  contract  of  purchase 
shows  that  the  plaintiffs  are  to  insure,  and  that, 
consequently,  the  rice  was  at  the  plaintiffs'  risk, 
which  involved  that  they  were  to  pay  for  it,  and 
Castle  v.  Playford  (ante,  vol.  1,  p.  225) ;  was  cited. 
We  emtirely  agree  with  that  case,  but  the  argument 
assumes  that  the  rice  was  to  be  at  the  plain- 
tiffs' risk  before  the  cargo  was  completed,  and 
begs  the  question.  The  rice  was  to  be  at  the 
plaintiffs'  risk  when  the  cargo  was  completed — 
and  perhaps,  as  we  shall  next  mention,  to  some 
extent  during  its  completion — but  it  was  not  to  be 
their  property  nor  at  their  risk  till  completion, 
save  possibly  as  was  suggested,  viz.,  that  if  any  of 
the  rice  during  the  loading,  and  after  it  was  on 
board,  had  been  damaged,  the  sellers  might  com- 
plete the  cargo,  and  insist  that  they  had  fulfilled 
their  contract  by  shipping  merchantable  rice,  and 
that  the  plaintiffs  must  take  the  damaged  rice, 
if  damaged  after  it  was  put  on  board,  and  so  that 
the  plaintiffs  had  an  interest  in  respect  of  whioh 
they  might  insure.  But  assuming  that  they  would 
have  been  bound  to  take  a  cargo  damaged  as  sup- 
posed, they  would  only  be  so  bound  when  the  cargo 
was  completed.  The  interest  supposed,  therefore, 
and  the  possibility  of  loss,  are  contingent;  con- 
tingent on  the  completion  of  the  cargo,  therefore 
they  had  no  interest  arising  from  this  at  the  time  of 
the  loss. 

As  to  the  argument  that  the  plaintiffs  had  an 
option  to  take  this  rice,  which  they  might  exer- 
cise after  it  was  lost,  we  cannot,  with  great  respect, 
agree  to  it.  It  seems  strange  that  it  should  rest 
with  the  plaintiffs  to  make  the  underwriters  liable 
or  not  at  their  pleasure.  But  the  plaintiffs  had  no 
such  option.  No  doubt  it  exists  in  some  cases, 
and  one  party  to  a  contract  may  have  a  right  to 
insist  on  performance  or  to  refuse  to  perform  at 
his  option.  But  that  is  where  there  has  been  some 
default  in  the  other  party.  Here  there  has  been 
none.  If  the  sellers  had  loaded  a  short  cargo,  and 
the  plaintiffs  had  not  been  bound  to  take  it,  no 
doubt  they  would ;  they  might  have  claimed  it, 
and  the  sellers  could  not  have  been  heard  to  say 
that  they  (the  sellers)  had  broken  their  contract 
by  loading  a  less  quantity  than  agreed,  and  so  the 
buyers  were  not  entitled  to  it.  But  that  is  not  the 
case  here.  The  sellers  might  have  refused  to  give 
bills  of  lading  to  the  plaintiffs,  and  to  draw  on 
them  for  the  price  of  what  was  shipped,  and,  pro- 
bably, would  have  done  so  had  they  been  well  in- 
sured. It  is  manifest  that  what  occurred  was  a 
new  bargain  between  the  plaintiffs  and  the  sellers. 
It  might  as  well  have  been  made  between  tho 
sellers  and  a  stranger. 

Sparkes  v.  Marshall  (2  Bing.  N.  0.  761)  does 
not  apply.  There  the  property  had  vested  in  the 
buyer.  The  seller  may  have  been  in  default  for 
sending  the  oats  to  Southampton  instead  of  Ports* 
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mouth,  bat  that  did  not  take  away  the  right  of 
the  buyer  to  insist  as  he  did  on  having  them. 

Then  it  is  said  that  the  plaintiffs  had  an  insurable 
interest  in  the  profits  they  would  have  made.  They 
had,  but  they  have  not  insured  profits,  and,  there- 
fore, cannot  recover  on  that  ground.  This  was 
settled  by  the  unanimous  opinion  of  the  judges 
and  by  the  House  of  Lords  in  Lncena  v.  Crawford 
(5  B.  &  P.  269;  2  B.  &  P.  N.  R.  315),  and  has 
been  well  known  and  acted  on  ever  since. 

The  plaintiffs  had  no  interest  in  the  subject- 
matter  of  insurance  at  the  time  of  the  loss,  and  so 
are  not  entitled  to  recover.  The  judgment  must 
be  reversed. 

The  judgment  of  Blackburn,  J.,  in  which  Lush, 
J.,  concurred,  was  read  by 

Lush,  J. — In  this  case  the  defendant  is  an 
underwriter  for  1002.,  on  a  policy  in  the  ordinary 
form  of  a  Lombard-street  policy,  "At  and  from 
Rangoon  to  any  port  or  place  of  discharge  in  the 
United  Kingdom  or  Continent "  on  the  ship  Sun- 
beam. The  subject-matter  of  the  insurance  is 
described  as  "  5500J.  (part  of  6000Z.)  on  rice,  as 
interest  may  appear.  Amount  of  invoice  and  15 
per  cent,  to  be  deemed  the  value  average,  payable 
on  every  500  bags."  The  policy  contained  the 
usual  printed  words  :  "  Beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  the 
loading  thereof  on  board  the  said  ship."  The 
Sunbeam  at  Rangoon  foundered  at  anchor  with 
8878  bags  of  rice  on  board,  and  this  rice  was  to- 
tally lost. 

The  question  in  the  cause  was,  whether  the 
plaintiffs  were  entitled  to  recover  in  respect  of 
the  loss  of  this  rice  from  the  underwriters,  and,  if 
so,  for  what  per  centage.  The  decision  of  the 
court  below  was  that  they  were  entitled  to  recover 
1001.  per  cent,  from  each  underwriter.  There  was 
a  minor  point  made,  that  even  if  the  underwriters 
were  liable,  it  was  not  for  so  great  a  per  centage ; 
for,  if  in  calculating  the  amount  at  risk  the  invoice 
value  is  taken  to  mean  the  invoice  as  between  the 
shipper  and  the  purchaser,  that  with  the  15  per 
cent,  added  would  not  amount  to  6000?,,  and  the 
underwriters  would  be  liable  to  make  good  some- 
thing less  than  100  per  cent.  If  the  phrase  invoice 
value  is  to  be  taken  as  another  expression  for  the 
ordinary  shipping  value,  which  includes  not  only 
the  costs  but  the  premiums  of  insurance,  the  value 
exceeded  6000Z.  It  becomes  unnecessary,  in  the  view 
which  we  take  of  this  case,  to  decide  anything  on 
this  point.  We  only  mention  it  lest  it  should  be 
said  we  overlooked  it. 

The  important  issues  wore  on  the  third 
plea,  denying  the  plaintiff's  interest ;  the  fourth 
plea,  alleging  unseaworthiness;  and  the  fifth 
plea,  denying  the  loss  by  perils  of  the  sea. 
On  all  these  the  plaintiff  had  a  verdict,  sub- 
ject to  leave  to  enter  a  verdict  for  the  defendant 
on  the  ground  that  there  was  no  evidence  of  loss 
by  perns  insured  against,  or  that  the  evidence 
showed  that  the  ship  was  not  seaworthy,  and  on 
the  ground  that  there  was  no  insurable  interest,  or 
to  reduce  the  damages  on  such  principle  as  the 
court  should  lay  down.  A  rule  nisi  was  accord- 
ingly obtained  on  those  grounds,  and  also  for  a 
new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  After  a  long 
argument,  and  much  consideration,  the  Court  of 
Common  Pleas  discharged  the  rule,  giving  their 
reasons  in  an  elaborate  judgment,  reported  in 
L.  Rep.  10C.  P.  58;  ante,  vol.  2,  p.  424    Against 


this  judgment  the  appeal  was  brought,  and  argued 
on  the  19tb,  21st,  and  22nd  June,  before  my 
brothers  B  ram  well,  Lush,  Quain,  Pollock,  and 
Amphlett  and  myself. 

During  the  argument  we  gave  our  judgment  that 
the  evidence  was  such  as  to  make  it  a  fair  question 
for  the  jury  whether  the  ship  was  or  was  not  un- 
seaworthy,  and  was  or  was  not  lost  by  perils  of  the 
seas,  and  therefore  that  the  rule  to  enter  the  ver- 
dicts for  the  defendants  on  those  issues  was  pro- 
perly discharged.  The  question  whether  the 
verdict  was  against  the  weight  of  evidence  was 
not  before  us.  But,  on  the  question  whether  there 
was  an  insurable  interest,  we  took  time  to  consider, 
and  the  majority  have  come  to  the  conclusion  that 
the  judgment  below  was  wrong  on  this  point,  and 
ought  to  bo  reversed,  for  the  following  reasons : 

As  the  rice  in  question  had  been  actually  laden  on 
board  the  Sunbeam  at  Rangoon,  there  can  be  no 
question  that  the  adventure  described  in  the  policy 
had  begun.  But  as  the  policy  of  insurance  is  a 
contract  of  indemnity,  the  plaintiffs  cannot  recover 
unless  they  suffered  a  loss  from  the  perishing  of 
that  rice,  and  that  loss  was  such  as  to  be  included 
in  the  subject-matter  of  the  insurance,  as  described 
in  the  policy. 

The  first  question,  then,  to  be  determined 
is,  whether  the  plaintiffs  were  so  situated 
with  respect  to  the  rice  in  question,  at  the 
time  of  its  loss,  that  they  would,  if  uninsured, 
have  suffered  any  loss  from  the  destruction  of 
the  rice ;  and,  if  any  loss,  whether  that  loss  was 
of  such  a  nature  as  to  be  included  in  this  policy. 
The  facts  which  are  material  as  to  this  are  not  in 
dispute.  The  plaintiffs,  Messrs.  Anderson,  had 
made  a  contract  with  Messrs.  Borrodaile,  contained 
in  a  bought  note,  set  out  in  the  sixth  paragraph  of 
the  case.  The  material  parts  are  these :  "Bought. 
— The  cargo  of  rice  per  Sunbeam,  at  9*.  1  Jd.  per 
cwt.,  cost  and  freight.  Payment  by  seller's  draft 
on  purchasers  at  six  months'  sight,  with  docu- 
ments attached,"  The  Sunbeam,  which  had  been 
taken  up  by  Guben,  Christian,  and  Co.,  the  sellers 
of  the  cargo  to  Borrodaile  and  Co.,  arrived  at  Ran- 
goon within  the  time  mentioned  in  the  contract, 
and  Guben,  Christian,  and  Co.  proceeded  to  put  the 
rice  on  board  ;  they  had  by  the  31st  March,  when 
the  ship  was  lost,  put  8878  bags  on  board,  but  this 
was  only  a  portion  of  what  they  intended  to  ship. 
The  remainder — it  does  not  distinctly  appear 
whether  400  bags  or  1600  bags,  but,  at  all  events, 
a  substantial  portion  of  what  they  intended  to  be 
the  lading  of  the  Sunbeam — was  in  lighters  or  on 
the  shore,  intended  for  the  Sunbeam,  but  not  yet 
on  board  of  her.  The  time  for  preparing  the  ship- 
ping documents  had  not  yet  arrived,  and  by  the 
terms  of  the  bought  note,  Anderson  and  Co.  were 
to  pay  by  accepting  drafts  with  documents  at 
tached.  The  question,  therefore,  arises,  what  loss, 
if  any,  did  Anderson  and  Co.  sustain  by  the  per- 
ishing of  this  rice  at  this  time.  It  was  admitted 
by  Mr.  Williams  in  the  argument,  and,  as  we 
think,  could  not  be  disputed,  that  if  the  rice  in- 
tended for  the  Sunbeam,  and  put  on  board  the 
lighters,  had  perished  before  it  was  put  on  board, 
Anderson  and  Co.  would  have  sustained  no  loss, 
his  vendors  being  still  bound  as  before  to  supply 
him  with  rice,  though  that  which  they  had  in- 
tended to  give  him  had  perished,  to  their  loss  and 
not  his,  because  it  was  then  at  their  risk,  not  his. 
It  was  not  admitted  by  Mr.  Butt,  but  was  very  faintly 
denied,  that  as  soon  as  the  intended  lading  was 
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completed,  and  the  shipping  documents  were  either 
prepared  or  things  in  such  a  position  that  they 
could  be  prepared,  Anderson  and  Co.  would  have 
been  bound  to  pay  for  the  cargo,  though,  from 
subsequent  disaster,  it  perished  either  at  Rangoon 
or  on  its  way  home.  We  all  think  it  is  the  plain 
intention  of  the  parties  to  this  contract  that,  from 
the  time  tho  lading  was  complete,  at  least,  the  rice 
was  to  be  at  the  risk  of  Anderson  and  Co.,  and 
that  it  is  not  material  to  consider  whether  they 
would  have  had  the  full  property  before  the  drafts 
were  accepted. 

But  there  remains  the  disputed  question  whether 
each  separate  bag  was  at  the  risk  of  Ander- 
son and  Co.  from  the  time  it  was  put  on  board 
the  Sunbeam,  or  whether  it  remained  at  the  risk 
of  the  sellers  until  the  whole  intended  loading 
was  complete,  and  the  shipping  documents  were 
ready,  or  at  least  everything  was  done  to  enable 
them  to  make  out  the  shipping  documents.  This, 
we  think,  depends  entirely  on  the  intention  of 
the  parties  to  the  contract  as  appearing  from  it. 
There  is  nothing  to  prevent  the  parties  from 
agreeing  that,  as  the  goods  are  shipped  bag  by 
bag,  each  bag  shall  be  at  the  risk  of  Anderson  and 
Co.,  although  the  payment  is  postponed  till  all  is  on 
board;  and  if  they  have  sufficiently  expressed  such 
an  intention,  then  Castle  v.  Playford  {ante,  vol.  1, 
p.  225;  26  L.  T.  Reo.  N.  8.  315;  L.  Rep.  7  Ex. 
98),  is  an  express  authority  in  this  court,  that 
Anderson  and  Co.  must  bear  the  loss,  though 
it  occurred  before  the  stipulated  timo  for  pay- 
ment had  arrived.  In  that  case  the  words  of 
the  contract  were  express,  and  left  no  doubt 
that  the  intention  was  that  the  buyer  was  to 
bear  the  risk,  but  we  think  the  same  result 
follows  if  the  intention  sufficiently  appears,  though 
it  is  not  in  express  terms.  On  the  other  hand, 
Appleby  v.  Myers  (L.  Rep.  2  C.  P.  651)  is  an  ex- 
press authority  that  if  from  the  contract  it  appears 
that  the  intention  of  the  parties  is  that  the  pay- 
ment is  to  be  only  on  the  completion,  nothing  can 
be  recovered,  though  that  completion  is  prevented 
by  an  accident  for  which  neither  party  is  to  blame. 
Both  decisions  are  binding  on  us,  even  if  we  dis- 
approved of  them,  but  we  agree  with  both.  In 
the  present  case,  there  is  nothing  in  the  terms  of 
the  contract  to  indicate  that  the  parties  had  pre- 
sent to  their  minds  the  possibility  of  a  loss  hap- 
pening at  the  same  time  when  this  did,  and,  conse- 
quently, there  are  no  words  used  expressly  pro- 
viding for  it.  We  must  collect  the  intention  from 
the  words  used,  applying  to  them  the  general  rules 
which  the  courts  have  from  time  to  timo  adopted, 
as  rules  to  enable  them  to  ascertain  the  intention. 

The  cases  bearing  on  this  subject  are  collected  in 
Mr.  Benjamin's  Book  on  Sales,  B.  2.  chnps.  2  to  6. 
In  GUmour  v.  Supple  (11  Moore  P.  C.  566),  Sir  C. 
Cresswell,  delivering  the  judgment  of  the  Privy 
Council,  says,  we  think  very  truly:  "It  is  im- 
possible to  examine  the  decisions  on  this  subject 
without  being  struck  by  the  ingenuity  with  which 
sellers  have  contended  that  the  property  in  goods 
contracted  for  had,  or  had  not,  become  vested  in 
the  buyers,  according  as  it  suited  their  interest ; 
and  bay  ere  or  their  representatives  have  with 
equal  ingenuity  endeavoured  to  show  that  they 
had  or  had  not  acquired  the  property  in  that  for 
which  they  had  contracted ;  and  judges  have  not 
unnaturally  appeared  anxious  to  find  reasons  for 
giving  ft  judgment  which  seemed  to  them  most 
CTPfktirt  with  natural  justice.    Under  such  cir- 


cumstances, it  cannot  occasion  much  surprise  if 
some  of  the  numerous  reported  decisions  have 
been  made  to  depend  upon  very  nice  and  subtle 
distinctions,  and  if  some  of  them  should  not  ap- 
pear altogether  reconcileable  with  each  other. 
Nevertheless,  we  think,  that  in  all  of  them  certain 
rules  and  principles  have  been  recognised,  by  the 
application  of  which  to  this  case  we  may  be 
enabled  to  arrive  at  a  correct  judgment  upon 
it."  One  of  these  rules  is  thus  stated  by  Black- 
burn on  Sales,  p.  151  (See  Benjamin  on  Sales, 
p.  235):  "Tho  first  is,  that  where  by  the 
agreement  the  vendor  is  to  do  anything  to  the 
goods  for  the  purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  bound  to  accept 
them,  or,  as  it  is  sometimes  worded,  into  a  deliver- 
able state,  the  performance  of  these  things  shall 
(in  the  absenco  of  circumstances  indicating  a  con- 
trary intention)  be  taken  to  be  a  condition  prece- 
dent to  the  vesting  of  the  property."  This  is  in 
effect  repeated  in  tho  judgment  in  Gilmour  v. 
Supple  {ubi  8 up.),  and  is,  we  think,  consistent  with 
all  the  cases. 

Now,  completing  the  lading  so  that  shipping 
documents  could  bo  made  out,  seems  to  us  a 
thing  to  be  done  by  the  vendor  for  the  pur- 
pose of  putting  the  goods  into  a  deliverable  state, 
or,  to  substitute  the  language  of  Sir  C.  Creswell, 
an  act  to  be  done  by  the  seller  for  the  benefit  of 
the  buyer,  to  place  the  goods  sold  in  a  state  to  be 
delivered,  ana,  therefore,  "  until  he  has  done  it  the 
property  does  not  pass."  But  we  agree  that  this 
is  only  a  prima  facie  indication  of  the  intention, 
and  that  it  must  yield  to  anything  sufficiently  in- 
dicating a  contrary  intention.  We  must,  there- 
fore, look  to  the  contract  to  see  if  there  are  any 
indications  of  a  contrary  intention  in  this  case.  It 
may  be  observed,  that  risk  and  property  generally  go 
together,  and,  consequently,  in  many  of  the  cases, 
though  the  important  point  was,  at  whose  risk  is 
the  thing ;  it  is  treated  as  if  the  sole  question  was, 
whose  property  is  it  P  In  the  present  case,  how- 
ever, the  real  question  is,  at  whose  risk  was  it  P 
and  we  do  not,  therefore,  attach  any  weight  to 
the  stipulation  that  the  seller  was  to  attach  the 
shipping  documents  to  the  drafts,  thereby  cer- 
tainly preserving  to  the  sellers  a  lien  on  the 
goods  till  the  drafts  wero  accepted,  and  the  bill  of 
lading  handed  over;  and,  perhaps,  preserving  in 
them  till  then  the  property,  so  as  to  enable  them 
to  confer  a  title  on  a  purchaser  for  value  without 
notice,  as  good  in  equity  as,  and  preferable  at  law 
to,  that  of  Anderson  and  Co.  This  would  not  pre- 
vent the  risk  from  being  on  the  purchaser  from 
the  time  the  loading  was  complete.  Nor  do  we 
proceed  on  the  ground  that  the  word  "  cargo  "  has 
any  technical  sense  requiring  that  the  whole 
ship  should  be  filled  up.  But  we  do  proceed  on 
the  ground  that  the  prima  facie  rule  of  construc- 
tion is,  that  the  parties  intended  that  the  risk 
should  become  that  of  the  buyers,  Anderson  and 
Co.,  when  and  not  till  the  whole  lading  was  com- 
plete, so  as  to  enable  the  shippers,  bv  getting  the 
shipping  documents,  to  call  on  the  buyers  to  ac- 
cept and  pay  for  the  cargo;  and  that  there  is 
nothing  in  this  contract  to  rebut  the  presumption 
that  such  was  the  intention. 

Wo  do  not  think  that  the  fact  that  the  vessel 
was  designated,  and  that  unless  under  excep- 
tional circumstances  the  seller  could  not,  without 
the  consent  of  the  shipowner,  take  any  goods 
once  on  board  oat  of  her  affects  the  question 
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as  between  the  vendor  and  purchaser.  The  court 
below  says,  that  putting  any  on  board  the  Sun- 
beam "was  such  an  appropriation  of  the  rice 
on  board  as  to  prevent  the  sellers  from  with- 
drawing that  rice  without  the  consent  of  the 
buyer.  If  we  could  see  anything  in  the  contract 
to  give  the  buyer  a  right  to  object,  we  should 
think  it  indicated  an  intention  that  the  property 
so  put  on  board  should  be  at  the  buyer's  risk ;  but 
we  cannot  find  anything  to  that  effect.  If  we  could 
see  anything  to  indicate  an  intention  that  as  each 
bog  was  shipped,  it  should  be  at  the  buyer's  risk, 
we  should  think  it  indicated  an  intention  that  it 
should  not  be  taken  out  without  his  consent.  But 
we  cannot  reason  in  a  circle. 

We  have,  therefore,  come  to  the  conclusion  that 
no  part  of  this  rice  ever  was  at  the  plaintiff's 
risk,  and  that  he  never  could  have  been  called 
upon  to  pay  for  it,  notwithstanding  its  loss. 

The  court  below,  after  coming  by  a  somewhat 
different  process  of  reasoning  to  the  Bame  result, 
say  that  the  plaintiff  would,  if  the  rice  had  not 
perished,  have  had  an  option  to  pay  for  it, 
and,  therefore  had,  after  the  loss,  an  option  to 
pay  for  it,  and  charge  the  underwriters  with 
tho  loss.  No  one  can  dispute  that  the  plaintiff 
might  pay  the  sellers  for  the  rice  that  perished, 
though  not  bound  to  do  so,  just  as  he  might  have 
paid  them  for  any  bags  of  rice  that  had  been  lost 
on  board  the  lighters  or  in  their  warehouses  on 
land,  after  they  had  been  brought  there,  in  order 
to  put  them  on  board  the  ship.  It  might  be  a 
liberal  thing  to  do  so  at  his  own  expense.  But  the 
decision  below  seems  to  affirm  that  after  the  Iosb 
the  insured,  though  he  had  not  sustained  any  loss, 
may  elect  to  bear  it,  and  pay  at  the  cost  of  the 
underwriters. 

To  this  we  cannot  agree.  The  authority  on 
which  they  acted  (Sparkes  v.  Marshall,  2  Bing. 
N.  G.  761)  seems  to  us  to  be  misapplied.  In 
that  case  Bamford  had  written  to  Sparkes,  the 
plaintiff,  that  John  and  Son,  of  Youghal,  had 
engaged  room  in  the  Gihmaltar  Packet  to  take 
about  600  barrels  of  oats  on  his  account.  The 
plaintiff  at  once  adopted  this  by  directing  insu- 
rance to  be  made  on  his  account  on  oats  per  the 
Gibraltar  Packet,  from  Youghall  to  Southampton 
and  Portsmouth.  The  judgment  prooeeds  on  the 
ground  that  this  was  an  appropriation  by  Bamford, 
assented  to  by  Sparkes,  vesting  the  oats  in 
Sparkes.  It  appears  from  the  correspondence  in 
the  case  that  Bamford  knew  that  the  Gibraltar 
Packet  was  bound  for  Southampton  only,  whilst 
Sparkes  thought  she  was  bound  for  Southampton 
and  Portsmouth,  and  also  that  John  and  Son 
shipped  only  486  barrels  of  oats  on  account  of 
Sparkes  instead  of  about  600.  It  may  be,  though 
it  is  not  quite  clear,  and  the  court  did  not  deter- 
mine it,  that  these  facts  gave  Sparkes  a  right  to 
nndo  the  appropriation  to  him,  and  so  divest  the 
interest  already  vested  in  him,  but  he  never  did  so. 
The  decision,  we  think,  involves  the  position,  that 
the  underwriters  had  no  right  to  call  upon  Sparkes 
to  exercise  for  their  benefit,  after  the  loss,  his 
right,  if  he  had  it,  to  undo  and  divest  an  interest 
vested  in  him  before  the  loss.  But  this  is  a  very 
different  proposition  from  saying  that  the  assured 
had  a  right  after  the  loss  to  vest  in  himself  a  right 
not  vested  in  him  before  the  loss,  and  so  incur  a 
liability  to  pay  at  the  underwriters'  expense.  We 
do  not  think  they  could  do  bo. 

There  is  only  one  further  point,  briefly  stated 


in  the  judgment  below  thus:  "We  are  further 
of  opinion  that  even  if  the  property  in  the  rice 
did  not  legally  pass  to  the  plaintiff,  yet  he 
had  an  insurable  interest  in  it,  because  no  had 
an  existing  contract  with  regard  to  it  from  the 
time  of  its  being  loaded  on  board,  by  virtue 
of  which  he  had  an  expectancy  of  benefit  and 
advantage  arising  out  of  or  depending  on  the 
safe  arrival  of  the  rice."  This  was  more  fully  dis- 
cussed on  the  argument  before  us.  If  the  market 
was  a  rising  market,  the  plaintiff  would  have 
derived  benefit  from  the  completion  of  the  con- 
tract, if  a  falling  one  he  would  nave  sustained  loss, 
and  the  loss  of  the  Sunbeam  put  an  end  to  this 
chance.  We  need  not  discuss  whether  under  a 
properly  framed  policy  the  plaintiff  could  have  in- 
sured this  expectancy  of  profit.  For  the  subject- 
matter  of  this  insurance  is  on  "  rice,"  and  though 
that  is  to  be  construed  liberally  as  covering  any 
interest  in  the  rice,  it  cannot  be  construed  as 
covering  an  interest  in  profits  that  might  arise 
collaterally  from  a  contract  relating  to  the  rice. 
For  this  it  is  enough  to  refer  to  Lucena  v.  Craw- 
ford  (2  Bos.  &  P.  N.  R.  315).  The  action  was  on 
a  policy  on  ships  and  goods ;  eight  questions  were 
asked  of  the  judges.  The  eighth,  set  cut  at  p.  278 
of  the  report,  was  as  to  whether  the  commissioners 
had  profits  in  respect  of  which  they  had  an  in- 
surable interest,  and  then  asks,  "  Can  the  policy 
of  assurance  in  the  first  count  of  the  declara- 
tion mentioned  (i.e.,  a  policy  on  ships  and  goods), 
be  considered  as  a  policy  effected  on  such  interest 
of  the  commissioners,  if  such  they  had,  and  the 
same  is  an  insurable  interest  P"  The  answer  of 
the  judges  is  stated  at  p.  315  :  "The  learned  judges 
were  unanimously  of  opinion  that  the  policy  in 
question  could  not  bo  considered  as  a  policy  on 
profits,  having  been  expressly  declared  upon  as  a 
policy  upon  the  plaintiffs'  interest  in  the  ships 
and  goods  themselves,  and  that  if  it  had  been  in- 
tended as  a  policy  on  profits,  it  should  have  been 
so  Btated."  This,  we  think,  decisive  of  the  ques- 
tion ;  but  we  may  refor  to  Royal  Exchange  Assur- 
ance Co.  v.  McSwinney  (14  Q.  o.  64>7),  as  showing 
how  important  it  is  not  only  to  have  an  insurable 
interest,  but  to  have  the  subject-matter  of  in- 
surance so  described  in  the  policy  as  to  embrace 
that  interest. 

For  these  reasons  we  think  that  this  rule 
should  have  been  absolute  to  enter  the  verdict 
for  the  defendants  on  the  third  plea,  deny- 
ing the  insurable  interest,  and  that  the  judgment 
should  so  far  be  reversed. 

Judgment  reversed. 

Attorneys  for  the  plaintiff,  Parker,  Watney,  and 
Co. 

Attorneys  for  the  defendant,  Rollams,  Son,  and 
Coward. 

COURT  OF  EXCHEQUER. 

Reported  by  H.  Lsiok  and  Cyril  Dodd,  Esqs., 
Barristera-at-Law. 


Wednesday,  July  7, 1875. 

Gabarron  and  another  v.  Kreeft;  Kreeft  ». 

Thompson. 

Unascertained  goods — Property  passing — Sale  oj 
qoods  —  Charter-party  providing  that  biUs  of 
lading  should  be  signed,  as  presented. 

Kreeft  bought  from  M.  all  the  ore  of  certain  mines, 
to  be  shipped  by  M.on  ships  chartered  either  by 
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K.  or  by  M.  The  ore  was  to  be  paid  for  by  bills 
drawn  against  bills  of  lading,  or  by  longer  bills 
on  execution  of  charter-parties,  and  on  a  certifi- 
cate that  there  was  enough  ore  in  stock  to  load 
the  chartered  ships.  On  being  so  paid  for  the 
ore  was  to  be  considered  the  property  of  K.  When 
the  Macedonia  arrived  at  the  port  of  loading  K. 
had  already  accepted  drafts  which  more  than 
covered  the  value  of  its  future  cargo,  and  when 
the  Trowbridge  arrived  the  payments  made  ex- 
ceeded anything  that  could  be  due  for  its  cargo. 
The  charter-party  of  the  Macedonia  did  not  autho- 
rise the  signing  of  bills  of  lading  as  presented, 
that  of  the  Trowbridge  did. 
No  certificate  was  sent  that  there  was  enough  ore  in 

stock  to  load  the  Trowbridge. 
The  Macedonia  was  loaded  with  ore,  which  ought 
to  have  been  applied  to  fulfil  the  contract  with  K. 
by  M.,  without  any  statement  by  M.  that  it  was 
not  being  shipped  under  the  contract ;  but  when 
the  shipment  was  complete  M.  procured  tlie  bills 
of  lading  to  be  made  out  to  his  own  order,  and  by 
indorsement  for  value  they  passed  to  0.,  to  whom 
the  ore  so  shipped  was  delivered  by  T.9  the  owner 
of  the  Macedonia. 
When  the  Trowbridge  arrived,  though  there  was 
ore  which  ought  to  have  been  shipped  under  the 
contract,  M.  telegraphed  to  K.  that  he  would  not 
load  the  ship  on  his  account,  and  then  loaded  it, 
taking  bills  of  lading  made  out  to  8.  (8.  being  a 
fictitious  person),  which  bills  of  lading  passed  by 
indorsement  for  value  to  O. 
Held  by  the  Court  (Kelly,   O.B.,  Bramwell  and 
Cleasby,  BB.),  that  0.  was  entitled  to  the  ore 
shipped  on  board  the  Trowbridge.     By  Kelly, 
CJS. — On  the  ground  solely  that  the  charter-party 
justified  the  signing  of  the  bills  of  lading  as 
presented,  and  that  the  bills  of  lading,  as  signed, 
gave  a  title  to  0.    By  Bramwell  and  Cleasby, 
BB. — On  the  ground  that  the  ore  was  not  speci- 
fically appropriated  to  the  contract,  and  tliat, 
upon  the  facts,  no  property  in  the  ore  passed 
toK. 
Held,  by  the  majority  of  the  court  (Bramwell  and 
Cleasoy,  BB.),  that  T,  the  owner  of  the  Macedonia, 
was  not  liable  to  K.  for  having  delivered  the  ore 
shipped  thereon  to  O.,  on  tlie  ground  that  the  pro- 
perty in  the  ore  had  not  passed  to  K,  and  that  T. 
nod  performed  his  duty  under  the  charter-party. 
Held  by  Kelly,  C.B.  (dissenting),  that  T.,  the  owner 
of  the  Macedonia,  was  liable  to  K.  for  the  value 
of  the  ore,  because  the  property  in  the  ore  Itad 
passed  to  K. 
Gabarron  v.  Kreeft  was  a  feigned  issue  to  try 
the  title  to  400  tons  of  ore,  shipped  at  Cartagena, 
in  Spain,  by  one  Munoz  on  board  the  ship  Trow- 
bridge. 

Kreeft  v.  Tliompson  was  an  action  by  the  char- 
terers of theshi^  Macedonia  against  the  shipowner, 
for  refusing  to  deliver  to  them  ore  shipped  to  the 
Tyne  Dock  on  board  that  ship. 

Both  cases  were  tried  together,  before  Bram- 
well, B.,  at  the  London  Sittings  after  Trinity 
Term  1874. 

In  Oabarron  v.  Kreeft  a  verdict  was  entered  for 
the  defendant,  leave  being  given  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  them  for  an  agreed 
Bum. 

In  Kreeft  v.  Tliompson  a  verdict  was  entered 
for  the  plaintiff  for  92J.,  with  leave  to  the  defen- 
dant to  move. 
The  ore  in  question,  in  both  actions,  was  part 


of  the  produce  of  mines  in  Spain  in  the  hands  of 

Munoz.  Munoz  had,  before  the  shipment  of  either 

parcel  of  ore,  entered  into  a  contract  with  Kreeft, 

which  was  set  ont  in  the  following  letter : 

124,  Fenchurch- street,  London,  25th  Oot.  1871. 
Senor  Don  Francisco  Munoz  y  of  Cartagena. 

We  hereby  confirm  the  verbal  arrangement  made  with 
yon  this  morning  respecting  the  produce  of  such  of  the 
Porman  iron  mines  as  may  be  in  your  hands,  viz. : — 

We  agree  to  buy  from  you  the  whole  of  the  iron  ores 
which  you  may  obtain  from  these  mines  within  twelve 
months  from  this  date,  at  the  price  of  Is.  6d.  per  English 
ton,  delivered  f .  o.  b.  on  ships  at  Porman,  upon  the  con- 
ditions that  you  can  obtain  freight  for  all  the  ore  so 
purchased  by  us.  .  .  .  You  binding  yourself  to  load  the 
said  vessels  chartered  by  you  when  they  arrive  on  your 
side,  and  also  such  vessels  as  we  may  charter.  Payment 
for  the  ores  to  be  made  by  your  drafts  upon  us  at  fourteen 
days'  date,  if  drawn  against  bills  of  lading,  at  three 
months'  date  if  drawn  against  charter;  if  the  latter 
mode  of  payment  is  adopted,  you  are  bound  to  send  us 
with  advice  of  each  draft  an  attested  certificate  that  the 
quantity  of  ore  drawn  for  is  actually  in  stock,  and  that 
this  ore  is  to  be  considered  our  property.  .  .  .    ' 

Kreeft  and  Co. 

The  bills  of  lading  for  the  ore  shipped  on  board 
the  Trowbridge  were  made  ont  to  one  Sabadie,  and 
were  after  indorsement  pledged  for  value  to 
Gabarron.     Sabadie  was  a  fictitious  person. 

By  the  charter-party  of  the  Trowbridge,  the 
captain  was  to  sign  bills  of  lading,  "as  presented." 

The  charter-party  of  the  Macedonia  did  not 
authorise  the  signing  of  bills  of  lading,  as  pre* 
sented;  by  it  the  owner  agreed  to  proceed  to 
Cartagena,  and  load  from  the  factor  to  the  freighter 
(Kreeft)  the  quantity  of  ore  in  question,  and 
therewith  to  proceed  to  the  Tyne  to  discharge  at 
Tyne  Dock,  and  to  deliver  the  same  afloat  to  the 
said  freighter  Kreeft,  or  assigns,  on  being  paid 
the  agreed  freight.  The  bills  of  lading  of  the 
Macedonia  were,  through  the  fraud  of  Munoz, 
maco  out  to  order,  and  were  by  indorsement  for 
value  passed  to  Gabarron. 

Yariouj  vcshoIs  were  loaded,  and  various  pay- 
ments were  from  time  to  time  made,  so  that  when 
the  Macedonia  arrived  at  Cartagena,  Kreeft  had 
already  accepted  drafts  drawn  by  Munoz,  which 
more  than  covered  the  value  of  the  cargo  which 
was  afterwards  put  on  board  that  ship ;  aud  when 
the  Trowbridge  arrived  in  March  1872,  that  ship's 
arrival  being  later  than  that  of  the  Macedonia, 
the  payments  made  exceeded  the  value  of  the  ore 
shipped  to  such  an  extent  that  no  payment  could 
be  due  for  the  ore  to  be  shipped  on  board  that 
ship.  When  the  Macedonia  arrived  at  Cartagena 
Munoz  began  to  ship  ore,  and  kept  on  shipping 
it  on  board  that  vessel  for  several  days,  without 
giving  any  intimation  that  he  was  shipping  it 
otherwise  than  for  Kreeft,  in  accordance  with  the 
contract.  But  when  the  ore  was  all  shipped  on 
board  the  Macedonia,  Munoz  fraudulently  induced 
the  master  to  sign  bills  of  lading  to  his  order, 
which,  as  before  stated,  passed  by  indorsement  for 
value  to  Gabarron. 

After  the  arrival  of  the  Trowbridge,  and  before 
any  ore  was  put  on  board,  Munoz  telegraphed  to 
Kreeft  that  he  would  not  ship  on  their  account, 
and  after  loading  her  took  bills  of  lading  to 
Sabadie's  order,  which,  as  before  stated,  also 
passed  by  indorsement  for  value  to  Gabarron.  No 
certificate  was  given,  as  required  by  the  contract, 
with  regard  to  this  ore. 

The  facts  and  inferences  of  fact  are  set  out  in 
the  judgment,  so  that  it  is  unnecessary  to  enter 
more  folly  into  detail  here. 
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The  court  granted  rales  in  both  cases,  in  accord- 
ance with  the  leave  reserved  at  the  trial. 

Benjamin,  Q.C.  and  B.  E.  Webster  appeared  to 
show  cause  on  behalf  of  Kreeft.    They  referred  to 

Pickering  v.  Busk,  15  East,  38 ; 

Turner  v.  Trustees  of  Liverpool  Docks,  6  Ex.  543 ; 

20  L.  J.  393,  Ex. ; 
Thompson  v.  Dominy,  14  M.  A  W.  403 ; 
Brown  v.  Hare,  4  H.  &  N.  822 ;  29  L.  J.  6,  Ex. ; 
Oumey  y. Behrend,  3  E.  &  B.  622 ;  23  L.  J.  265,  Q.  B. ; 
Benjamin  on  Sales,  2nd  edit.,  p.  248. 

IVatkin  WiUiams,  Q.C.  and  Arbuthnot  {A.  L. 
Smith  with  them),  in  support  of  the  rules  in  both 
actions,  cited 

Ogle  y.  Atkinson,  5  Tannt.  759 ; 

Ellershaw  v.  Magniac,  6  Ex.  570 ; 

Falke  v.  Fletcher,  18  C.  B.,  N.  8.,  403  j  34  L.  J.  146, 

C.P.; 
The  Chartered  Bank  of  India  v.  Henderson,  30  L.  T. 

Bep.  N.  8.  578 ;  L.  Kep.  5  P.  C.  501 ; 
Gilbert  v.  Ouignon,  ante  vol.  1,  p.  498 ;  27  L.  T.  Bep. 

N.  8.  733;  L.  Bep.  8  Ch.  16 ; 
Moakes  v.  Nicholson,  12  L  T.  Bep.  N.  S.  573;  19 

C.  B.,  N.  8.,  290;  34  L.  J.  273,  C.  P. 

The  arguments  of  counsel  are  indicated  and 
dealt  with  fully  in  the  following  judgments : 

Cur.  adc.  vitlt 

Gabarrox  and  another  t;.  Kreeft. 

Bramwell,  B. — It  will  be  convenient  in  this 
case  briefly  to  state  the  facts  as  I  appreciate  them. 
The  defendants  bought  from  one  Munoz  all  the 
ore  of  a  certain  mine  in  Spain,  to  be  shipped  by 
Munoz  free  on  board  at  Cartagena,  on  ships  to  be 
chartered  by  the  defendants,  or  by  him.  The  ore 
was  to  be  paid  for  by  bills  against  bills  of  lading ; 
or  on  the  execution  of  a  charter  and  on  a  certi- 
ficate that  there  was  enough  ore  in  stock  to  load 
the  vessel  chartered.  On  being  so  paid  for,  the 
oro  was  to  be  the  property  of  the  defendants. 
Various  vessels  had  been  loaded  and  others  char- 
tered, and  various  payments  made  up  to  March 
1872,  when  tho  Trowbridge,  one  of  the  chartered 
ships,  arrived  at  Cartagena.  The  payments  that 
had  been  made  at  that  time  exceeded  in  amount 
the  price  of  all  the  ore  shipped  and  to  be  shipped 
in  all  the  vessels  chartered  and  not  loaded;  so 
that  had  Munoz  shipped  ore  on  the  Trowbridge, 
he  would  have  been  entitled  to  no  payment  from 
the  defendants  in  respect  of  it.  He  had  ore  which 
he  could  and  ought  to  have  so  shipped,  taking 
bills  of  lading  to  the  order  of  the  defendants.  In- 
stead of  doing  this,  he  on  the  8th  April,  and  before 
any  ore  was  put  on  board  the  Trowbridge,  picked 
a  quarrel  with  the  defendants,  telegraphed  to  them 
that  he  would  not  load  the  Trowbridge  on  their 
account,  and  though  they  telegraphed  to  him 
threatening  him  if  he  did  not,  he  loaded  the 
Trowbridge,  took  bills  of  lading  making  the  ship- 
ment to  be  by  one  Sabadie,  and  the  cargo  deliver- 
able to  Sabadie' s  order.  It  is  agreed  he  had  at 
the  time  of  shipment  no  intention  to  ship  for  the 
defendants.  In  giving  these  bills  of  lading  the 
captain  was  clearly  justified,  as  the  charter  said  he 
was  to  sign  bills  of  lading  as  presented.  Sabadie 
was  a  sham ;  the  oro  was  the  oro  of  Munoz. 
Munoz  indorsed  Sabadie's  name  on  the  bills  of 
lading,  and  then  his  own,  and  then  pledged  it  to 
the  plaintiffs. 

The  question  is,  whether  the  plaintiffs  or  defend* 
ants  are  entitled  to  the  cargo.  If  the  cargo  ever 
belonged  to  the  defendants,  it  is  certain  that 
Munoz  could  confer  no  title  unlcsB  by  estoppel  or 

Wwise,  as  hereafter  mentioned.  This  is  clear  on 


principle,  as  shewn  by  Ogle  v.  Atkinson  (5  Taunt. 
759). 

Did,  then,  the  ore  ever  belong  to  the  defendants? 
Certainly  not,  till  it  was  paid  for.  For  the  agreement 
was  not  a  sale  of  specific  property,  but  an  agree- 
ment to  sell  all  the  ore  to  be  produced.  Did  it 
become  the  property  of  the  defendants  on  being 
paid  for  ?  The  contract  says  it  shall,  but  it  seems 
to  me  impossible  that  it  can  be  so.  There  is 
nothing  to  distinguish  the  ore  paid  for  from  that 
not  paid  for ;  certainly  there  is  no  evidence  that 
the  ore  put  in  the  Trowbridge  was  specially  ear- 
marked, as  the  subject  of  the  cargo  for  it  or  any 
other  ship.  No  certificate  in  relation  to  it  was 
given,  as  provided  by  the  contract.  It  is  impos- 
sible to  suppose  that  if  this  ore  bad  been  stolen 
while  in  the  possession  of  Munoz,  though  after  it 
was  paid  for,  the  loss  would  have  been  tho  defen- 
dants', or  that  the  defendants  would  not  have  had  a 
right  to  reject  this  ore  and  object  to  its  being  loaded, 
or  that  Munoz  might  not  have  loaded  other  ore. 

These  considerations  seem  to  show  that  no  pro* 
perty  passed  in  this  ore  before  it  was  put  on  board 
the  ship.  Did  that  cause  the  property  to  pass?  Now 
it  is  clear  that  Munoz  had  no  right  to  put  any 
part  of  that  ore  on  the  ship,  except  for  the  pur- 
pose of  its  being  delivered  to  the  defendants.  On 
the  other  hand,  it  is  equally  clear  to  me  that,  had 
he  said  to  the  captain  when  loading,  "  I  load  this 
on  my  own  account,  and  not  on  the  defendants'," 
and  the  captain  had  taken  it  on  board,  the  loading, 
together  with  the  other  facts,  could  not  havo  passed 
the  property.  But  it  does  not  appear  that  he  said 
anything  till  he  presented  the  bill  of  lading,  and 
then  he  showed  that  he  had  not  loaded  for  the 
defendants,  but  for  his  own  purposes.  If  the  pro- 
perty had  passed  on  taking  the  bill  of  lading  made 
out  as  it  is,  the  loading  was  in  my  opinion  nugatory. 
The  captain  knew  no  better,  and  was  justified  in 
giving  the  bill  of  lading  as  he  did,  but  bis  doing  so 
did  not  take  the  property  out  of  the  defendants, 
if  in  them,  any  more  than  it  would  if  the  ore  had 
been  bought  and  paid  for  by  the  defendants, 
stored  in  their  yards,  and  shipped  by  Munoz  as  a 
mere  agent :  (Ogls  v.  Atkinson,  5  Taunt.  759.) 

The  question,  then,  is  reduced  to  this,  did  the 
property  pass  on  actual  shipment,  the  shipper 
having  no  right  to  ship  except  to  pass  the 
property,  and  having  no  right  to  retain  pos- 
session for  any  lien  for  the  price  or  otherwise, 
but  taking  when  he  does  take  it,  a  bill  of 
lading  deliverable  otherwise  than  to  the  de- 
fendants, to  whom  it  ought  to  have  been  made 
deliverable?  If  this  matter  were  res  integra, 
there  would  be  strong  grounds  for  contending  it 
did.  It  would  be  impossible  to  suppose  that 
Munoz  could  be  heard  to  say,  "  I  was  doing  what 
was  right  if  shipping  as  your  property,  wrong  if 
shipping  as  mine,  but  it  is  the  latter  I  did."  If 
Munoz  could  not  say  this,  neither  it  is  argued 
could  anyone  claiming  title  under  him.  It  is  true 
that  Munoz  had  told  the  defendants  that  he  would 
not  ship  on  their  account,  but  they  had  equally 
told  him  ho  should,  and  should  ship  on  no  other, 
and  he  shipped.  Suppose  goods  not  specific  were 
sold  to  be  delivered  by  the  seller  into  the  buyer's 
cart  when  sent  for,  and  the  seller,  said  I  shall  not 
put  those  goods  in  your  cart  unless  you  pay  more 
than  the  agreed  price,  and  the  buyer  said,  you 
shall,  and  I  shall  send  my  cart,  and  did,  and  the 
goods  were  put  in  it  by  the  seller,  it  is  clear  that 
the  seller  could  get  no  more  than  the  agreed  price. 
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I  know  that  different  considerations  may  arise  as 
to  a  cargo,  bat  the  question  between  Munoz  and 
the  defendants  is  the  same  (8  Ex.,  570). 

Bat  the  matter  is  not  res  Integra,  though 
thero  is  no  case  precisely  in  point;  Ellersliaw 
v.  Magniac  certainly  is  not.  There  the  ship- 
per had  shipped  a  different  cargo  to  what  he 
had  agreed  to  ship ;  the  captain  taking  it 
on  board  knew  that.  Ho  was  bound  to  tell  the 
shipper  to  take  it  oat  or  to  give  him  bills  of  lading 
deliverable  to  him.  I  am  aware  that  a  cargo  of 
linseed  was  to  be  shipped,  and  that  some  linseed 
was  shipped.  Bat  the  plaintiff  had  a  right  to 
reject  a  part  cargo.  The  case  may  be  tested  thus  : 
If  a  bill  of  lading  of  the  linseed  had  been  given 
deliverable  to  the  plaintiff,  he  might  have  refused 
to  receive  it ;  still  that  case  shows  that  a  shipper 
rightfully  shipping  for  a  buyer,  can,  nevertheless, 
get  a  bill  of  lading  deliverable  to  himself.  Neither 
is  Turner  v.  The  Trustees  of  the  Liverpool  Docks 
(6  Ex-  543 ;  20  L.  J.  393,  Ex.)  in  point.  For  there 
the  shippers  had  a  right  of  lien  on  the  goods  till 
they  were  paid  for  in  the  agreed  manner.  But 
that  case  also  shows  that  goods  may  be  put  by  the 
seller  on  the  buyer's  ship  with  nothing  said  at  the 
time,  and  that,  nevertheless,  the  Beller  may  get  a 
bill  of  lading  deliverable  to  himself.  It  does  not 
appear  in  that  case  that  the  shippers  at  the  time 
of  shipment  said  anything  about  the  form  of  the 
bill  of  lading  to  be  given,  or  reserved  to  them- 
selves any  right  as  to  it.  Then  there  is  the  case 
of  Falke  v.  Fletclisr  (18  C.  B.,  N.  S.,  400),  in  which 
Willes,  J.  (p.  409),  uses  expressions  which  go  to 
show  that  a  shipper  may  ship,  saying  nothing, 
and  then  demand  a  bill  of  lading  in  exchange  for 
the  mate's  receipt,  in  such  form  as  he  pleases. 
Wait  v.  Baker  (2  Ex.1)  is  also  not  in  point,  because 
there  the  vendor  had  a  right  of  lien.  But  Parke, 
B.,  said :  "  The  delivery  of  the  goods  on  board  the 
ship  was  not  a  delivery  of  them  to  the  defendant 
but  a  delivery  to  the  captain,  to  be  carried  under  a 
bill  of  lading,  and  that  bill  of  lading  indicated  the 
person  for  whom  they  were  to  be  carried."  He 
said  the  samo  thing  in  Van  Casteel  v.  Booker  (2  Ex. 
691).  In  Moakes  v.  Nicholson  (19  C.  B.,  N.  S., 
290),  it  was  held  that  retaining  the  bill  of  lading, 
though  made  out  in  the  buyer's  name,  prevented 
the  passing  of  the  property.  There,  however,  the 
vendors  had  a  lien.  Mr.  Benjamin  on  Sales,  p. 
306,  thns  sums  up  the  result :  "  Where  goods  are 
delivered  on  board  of  a  vessel  to  be  carried,  and  a 
bill  of  lading  is  taken,  the  delivery  by  the  vendor 
is  not  a  delivery  to  the  buyer  bat  to  the  captain  as 
bailee  for  delivery  to  tho  person  indicated  by  the 
bill  of  lading,  as  the  one  for  whom  they  are  to  be 
carried."  The  cases  seem  to  mo  to  show  that  the 
act  of  shipment  is  not  completed  till  the  bill  of 
lading  is  given,  that  if  what  is  shipped  is  the  ship- 
per's property  till  shipped  on  account  oi  the  ship- 
owner or  charterer,  it  remains  uncertain  on  whose 
account  it  is  shipped,  and  is  not  shipped  on  the 
latter's  account  till  the  bill  of  lading  is  given 
deliverable  to  him. 

It  seems  to  me,  therefore,  that  in  this  case 
tho  property  never  passed  to  the  defendants,  and 
the  plaintiffs  are  entitled  to  recover.  I  feel  bouud 
by  the  authorities,  which,  perhaps,  establish  a 
more  convenient  state  of  law  than  would  exist 
if  bills  of  lading  might  be  got  deliverable  to  one 
person,  while  the  property  was  in  another. 

As  to  the  question  of  estoppel,  viz.,  that  the 
defendants  having   authorised  the    signing  of 


bills  of  lading  as  presented,  have  authorised  an 
act  by  which  Munoz  has  been  able  to  deceive  the 
plaintiffs,  I  am  of  opinion  that  would  not  avail  the 
plaintiffs  if  the  property  in  the  ore  had  passed  to 
the  defendants.  The  defendants  no  more  enabled 
the  commission  of  a  fraud  than  they  would  have 
done  if  the  ore  had  been  their  property,  never  that 
of  Munoz,  in  their  stores,  and  Munoz  only  an 
agent  for  shipment,  and  the  charter  in  the  present 
form.  What  the  defendants  have  done  is,  sup- 
posing the  property  is  theirs,  to  put  it  in  the  posses- 
sion of  Munoz,  and  so  make  him  appear  the  owner. 
But  if  I  hand  my  watch  to  a  man  to  keep  for  me, 
though  I  in  a  sense  enable  him  to  appear  to  be  the 
owner,  yet  if  he  sells  or  pledges  it,  I  do  not  lose 
my  property. 

I  think  judgment  should  be  for  the  plaintiffs. 

Olbasby,  B. — The  question  upon  this  inter- 
pleader is,  whether  the  plaintiffs  or  the  defendants 
are  entitled  to  a  cargo  of  ore  put  on  board  a  vessel 
called  the  Troxobridge,  at  Cartagena. 

The  defendants  had  agreed  to  pnrchase  of  one 
Munoz  all  iron  ore  the  produce  of  a  certain  mine ; 
and  it  was  to  be  paid  for  either  by  bills  at  fourteen 
days,  if  drawn  against  bills  of  lading,  or  by  bills  at 
three  months  from  date  of  charter-party.  In  this 
latter  case  it  was  provided  by  the  contract  of  sale 
that  certificates  of  the  quantity  being  in  store 
should  accompany  the  bills,  and  that  the  ore  so 
drawn  for  was  to  be  considered  as  the  property  of 
the  defendants.  It  is  obvious  that  the  bills  of  ex- 
change in  this  latter  case  would  not  refer  to  the 
exact  burden  of  the  vessel  designated,  but  to  an 
estimate  only  of  the  quantity  to  be  taken  on  board. 
Munoz  loaded  the  Trowbridge  with  ore  in  the 
name  of  one  Sabadie,  and  procured  bills  of  lading 
making  the  ore  deliverable  to  the  order  of  Sabadie, 
which  Sabadie  indorsed  to  Munoz,  and  Munoz 
then  indorsed  them  for  a  valuable  consideration  to 
the  plaintiffs.  It  must  be  taken  that  Munoz  was 
not  justified  in  doing  this,  and  that  he  made  the 
refusal  of  the  defendants  to  accept  two  more 
bills  an  occasion  for  breaking  his  contract ;  and 
the  question  is,  whether,  under  the  circumstances 
of  the  case  the  cargo  of  the  Trowbridge  had  ceased 
to  be  the  property  of  Munoz  when  he  obtained  the 
bills  of  lading  afterwards  indorsed  to  the  plaintiffs. 
I  say,  had  ceased  to  bo  the  property  of  Munoz, 
because  it  is,  I  think,  clear  that  although  the  de- 
fendants agreed  to  buy  the  whole  produce  of  the 
mine,  the  ore  did  not  become  the  property  of  the 
defendants  when  it  was  taken  for  the  time  to  the 
store,  but  was  at  that  time  the  property  of  Munoz. 
It  must  be  taken,  I  think,  that  by  virtue  of  the 
payment  the  defendants  had  become  entitled  to  a 
quantity  of  the  ore  in  store  corresponding  with 
the  amount  of  the  bills  drawn  against  the  char- 
terer of  tho  Troiobridge,  but  it  cannot  be  doubted 
that  this  alone  would  not  transfer  the  property  in 
any  particular  part,  and  upon  this  no  authorities 
need  be  referred  to.  And  the  question  becomes 
whether  by  any  subsequent  act  of  appropriation 
the  property  in  a  particular  part  has  passed. 

The  question,  what  is  a  sufficient  appropriation, 
has  formed  the  subject  of  many  decisions.  la  my 
opinion,  as  soon  as  thero  was  an  appropriation, 
by  which  I  mean  an  unconditional  appropria- 
tion of  a  part  of  the  stock,  that  part  would 
become  the  property  of  the  defendants.  Now 
it  is  said  in  the  present  casn  that  by  the  find- 
ing of  the  jury  np  to  a  certain  time,  Munoz  was 
loading  under  the  contract,  and  afterwards  was 
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not  doing  so.  The  effect  of  this  would  be  as  to  so 
much  as  was  loaded  up  to  that  time  the  property 
would  pass;  and  a  question  would  then  arise  as 
to  how  far  Munoz  would  affect  the  title  of  the  de- 
fendants to  what  had  been  appropriated,  by  deli- 
vering on  board  the  vessel  a  quantity  of  other  ore 
which  could  not  be  distinguished.  Bub  in  reality, 
upon  all  the  facts  found  in  this  case,  and  dealing 
with  them  subject  to  the  powers  conferred  upon 
us  to  draw  inferences,  there  is  nothing  to  show 
that  any  quantity  was  delivered  on  board  before 
the  8th  April,  when  it  is  clear  that  Munoz  was 
not  appropriating  any  as  the  property  of  the  defen- 
dants, i)ut  only  selecting  what  he  should  send  by 
the  vessel.  There  is  no  proof  that  part  was  loaded. 
The  utmost  evidence  is  that  of  the  letter  of  the 
11th  April,  the  contents  of  which,  having  been 
argued  upon  on  both  sides,  may  be  taken  as  some 
evidence  of  the  statements  contained  in  it,  and 
thus  showing  that  the  Trowbridge  and  several 
other  vessels  were  loading  on  that  day.  But 
coupling  this  with  the  date  of  the  bill  of  lading, 
the  26th  April,  I  cannot  regard  this  as  proof  that 
any  quantity  was  loaded  on  the  8th  April.  And 
if  none  was  on  board  before  that  time,  then  it- 
appears  to  me  that  the  mere  act  of  selection  from 
the  bulk  of  a  particular  part  to  be  placed  on  board 
the  vessel  is  not  such  an  appropriation  as  to  make 
the  contract  of  purchase  operate  on  it — because  the 
selection  was  in  the  mind  of  the  person  selecting 
not  a  selection  of  a  portion  of  what  had  been  paid 
for,  but  of  what  he  alleged  was  not  paid  for. 

It  was  further  argued  that,  independent  of  the  in- 
tention of  Munoz  to  appropriate  the  ore  loaded  to 
the  contract  and  particular  drafts,  the  fact  of 
loading  the  ore  on  board  the  vessel  chartered  by 
the  defendants  was  of  itBelf  such  an  act  as  vested 
the  property  in  them.  But  upon  the  effect  of 
delivering  a  cargo  contracted  for  on  board  the 
vessel  of  the  vendee,  the  authorities  are  too  nu- 
merous to  refer  to.  I  may  mention  Turner  v.  The 
Trustees  of  the  Liverpool  Docks  (6  Ex.  543),  as  an 
early  one,  with  Ellershaw  v.  Magniac,  in  the  note 
in  that  case  (6  Ex.  570),  and  Shepherd  v.  Harrison, 
in  L.  Hep.  5  H.  of  L.  116,  as  the  last.  The  effect 
of  these  is,  that  the  delivering  of  goods  con- 
tracted for  on  board  a  ship  when  a  bill  of  lading 
is  taken,  is  not  a  delivery  to  the  buyer  but  to  the 
captain  as  bailee  to  deliver  to  the  person  indicated 
by  the  bill  of  lading,  and  that  this  may  equally 
apply  when  the  ship  iB  the  ship  of  the  vendee. 
Such  would,  I  think,  be  the  proper  conclusion, 
independent  of  the  clause  of  the  charter-party, 
that  the  captain  is  to  sign  bills  of  lading  "  as  pre- 
sented." This  does  not  mean  merely  as  regards 
price  or  any  particulars  of  that  sort,  because  it  is 
plain  that  when  the  charter  was  effected  it  was 
uncertain  whether  Munoz  would  not  choose  to 
draw  at  fourteen  days  against  bills  of  lading,  in 
which  case  he  might,  no  doubt,  have  made  the 
cargo  by  the  terms  of  the  bills  of  lading  deliverable 
to  himself.  The  captain  knows  nothing  about  the 
arrangements  between  Munoz  and  the  defendants, 
he  only  knows  that  Munoz  is  the  person  who  is  to 
fulfil  the  charter-party  on  behalf  of  the  defendants. 
Thus  the  defendants  make  it  obligatory  upon  the 
captain  to- give  to  Sabadie  or  Munoz  this  docu- 
ment of  title  to  property  transferable  by  indorse- 
ment, and  this,  if  not  an  estoppel  against  the 
defendants,  as  between  them  and  the  bond  fide 
holder  of  this  document  of  title,  very  muoh 
strengthens  the  conclusion  that  Munoz  having 


this  power  expressly  reserved  to  him,  ac  ted 
throughout  with  reference  to  it  as  he  did  in  fact 
exercise  it  to  the  last. 

For  the  above  reasons  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  succeed  upon  this  issue. 

Kelly,  C.B.— This  case  differs  from  Kreeft  v. 
Thomson  in  one  point  only,  but  that  one  is  all- 
important.  Here,  the  facts  in  all  other  respects 
being  substantially  the  Bame,  the  charter-party 
of  the  ship  (in  this  case  called  the  Trowbridge) 
contained  these  words:  "The 'captain  to  sign 
bills  of  lading,  as  presented."  Now  these  words 
appear  to  me,  not  only  to  convey  an  autho- 
rity to  the  master,  but  to  impose  an  obligation 
upon  him  to  grant  and  sign  bills  of  lading, 
in  whatever  form  and  to  whatever  effect  he 
might  be  required  by  Munoz  to  sign  them.  I 
think,  therefore,  that  the  bills  of  lading,  though  a 
fraud  upon  Kreeft,  were  granted  and  signed  under 
and  in  strict  pursuance  of  his  authority,  and 
having  been  indorsed  for  value  to  the  plaintiffs, 
entitled  them  to  the  ore  in  question,  and  there- 
fore to  the  judgment  of  the  court. 

Kreeft  v.  Thompson. 

Bramwell,  B.— This  case  differs  from  Oabarron 
v.  Kreeft  in  the  following  particulars.  It  is  an 
action  on  a  charter-party  by  the  charterers  against 
the  shipowner  for  not  delivering  a  cargo  to  the 
plaintiffs  according  to  the  charter-party.  The 
charter-party  did  not  authorise  the  captain  to  sign 
bills  of  lading  as  presented.  By  it  the  shipowner 
agreed  to  deliver  the  cargo  to  the  plaintiffs. 
The  loading  had  partly  taken  place  while  Munoz 
was  intending  to  fulfil  his  contract,  but  was 
finished  after.  The  cargo  had  been  specifically 
drawn  against. 

If  I  am  right  in  my  opinion  in  Oabarron  v. 
Kreeft,  the  property  in  this  cargo  never  passed 
to  the  plaintiffs,  for  I  think  it  makes  no  differ- 
ence that  at  the  beginning  of  the  loading 
Munoz  intended  to  ship  for  the  plaintiffs.  As  I 
have  said,  the  act  is  not  complete  till  the  bill  of 
lading  is  given. 

Was  the  shipowner,  nevertheless,  bound  by 
the  charter  to  deliver  the  cargo  to  the  plaintiffs  ? 
I  think  not;  I  think  the  charter  only  means  that 
the  cargo  shall  be  delivered  to  the  charterer 
if  he  has  a  right  to  receive  it,  and  that  he  had 
no  right  to  receive  this.  Then  it  will  be  said 
that  the  shipowner  had  no  right  to  take  it  on 
board.  I  think  he  not  only  had  such  right  but  was 
bound  to  do  so.  I  think  that  if  Munoz  had  said 
to  him,  I  will  not  ship  for  the  plaintiffs,  but  will 
ship  for  myself,  and  the  captain  had  said,  I  will 
not  take  the  cargo  but  sail  away  in  ballast,  he 
would  have  done  wrong.  A  captain,  when  he  can- 
not get  the  agreed  cargo,  is  bound  to  take  some 
other  cargo  if  he  can  get  it,  so  as  to  lessen  the  loss. 
Suppose  Munoz  had  wholly  refused  all  shipment, 
ana  some  other  owner  of  ore  had  offered  a  ship- 
ment, the  captain  would  have  been  bound  to  take 
it,  and  had  he  done  so  would  not  have  been  bound 
to  deliver  it  to  the  plaintiffs.  I  think,  on  the  au- 
thorities referred  to  in  Oabarron  y.  Kreeft,  that 
the  captain  could  not  refuse  to  sign  the  bill  of 
lading  which  Munoz  required,  unless  he  let  Munoz 
take  out  the  cargo,  and  that  he  would  have  done 
wrong  had  he  required  him  to  do  so.  There  is  no 
suggestion  in  any  of  the  cases  cited  in  Oabarron  v. 
Kreeft  that  any  action  would  be  maintainable 
against  a  captain  or  owner  for  giving  bills  of  lading 
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to  the  order  of  the  shipper.  Besides,  Munoz  was 
the  agent  of  the  plaintiffs,  and  the  captain  was 
justified  in  signing  bills  of  lading  as  he  required. 
I  think  our  judgment  should  be  for  the  defen- 
dants. 

Cleasbt,  B. — This  is  not  like  Gabarron  v.  Kreeft, 
in  which  the  question  of  property  only  was  in- 
volved. It  is  an  action  on  a  charter-party  by  the 
freighters  against  the  shipowners.  By  the 
charter-party  the  defendant  was  to  receive  from 
the  factor  of  the  freighters  at  Cartagena,  a  cargo 
of  ore,  and  deliver  it  in  the  Tyne  Docks  to  the 
freighters  or]  assignees.  No  question  arises  in  the 
present  case  upon  the  pleadings,  and  the  case  is 
to  be  dealt  with  entirely  on  the  facts,  but  as  it  is  a 
question  of  contract,  it  is  essential  to  see  what  the 
exact  contract  is,  and  it  is  to  deliver  to  the 
freighters  or  assignees.  The  word  "assignees" 
cannot  mean,  I  think,  assignees  of  the  charter- 
party,  but  it  may  mean  either  assignees  of  the 
cargo  or  assignees  of  the  bill  of  lading,  which  is 
the  title  to  property  in  the  cargo. 

I  must   say  I  have  very    great    difficulty  in 
dealing  with  this  case  from    the  scantiness    of 
the  materials    for    any  decision.    The    question 
relates   to  the    cargo    of    a    vessel    called    the 
Macedonia,  which  it   appears  was   chartered   as 
early  as  the  9th  Nov.  1871,  and  drawn  against 
on    the    29th    Nov.    It    has    been   noticed  that 
by  the   arrangement   between    Munoz  and    the 
plaintiffs,  the  cargo  might  be  drawn  against  either 
by  bills  at  three  months  from  the  date  of  the 
charter-party,  or  at  fourteen  days  from  the  bills 
of  lading.    It  might  appear  from  this  that  bills 
of  lading  were  not  to  be  taken  except  when  they 
were  drawn  against.   But  that  is  not  the  case ;  the 
correspondence  shows  throughout  that  in  cases 
where  the  bills  had  been  drawn  against  the  charter- 
party,  bills  of  lading  were  still  to  be  taken  by  Munoz 
and  forwarded  to  tne  plaintiffs.     See,  for  example, 
the  letter  of  the  29th  Nov.  1871,  in  which  Munoz 
says,  "We  have  drawn  on  you  this  day  a  bill  for  123Z. 
at  ninety  days,  which  we  place  to  your  credit  on 
account  of  cargoes  per  Macedonia,  Nautilus,  and 
Messenger,  invoices  of  which  will  follow  with  their 
respective  bills  of  lading."    And  as  regards  the 
cargo  by  the  Macedonia,  which  we  are  now  con- 
sidering, and  which  had  been  drawn  against  so 
early  as  the  29th  of  Nov.,  we  have  the  following  in 
the  letter  of  the  plaintiffs  themselves,  dated  the 
24th  of  Jan.,  "  We  are  expecting  bills  of  lading  of 
Macedonia,  and  Retriever,"  &c.     It  is  true  there  is 
nothing  to  show  that  these  bills  of  lading  did  not 
make  the  cargo  deliverable  to  the  plaintiffs.    But 
this  is  not  material,  because   the  shipowner  or 
captain  knew  nothing  of  the  arrangement  between 
Munoz  and  the  plaintiffs,  and  if  there  were  to  be 
bills  of  lading  Munoz  must  be  the  person  to  deter- 
mine in  what  form  they  should  be,  because  it  is 
admitted  that  he  might  draw  in  each  case  against 
bills  of  lading,  in  which  case,  no  doubt,  the  bills  of 
lading  would  be  deliverable  to  himself,  or  he  would 
have  no  security,  and  the  captain  would  not  ask 
him  whv  he  took  the  bills  of  lading  deliverable  to 
himself. 

The  effect  of  this  seems  to  me  to  be  that 
the  captain  must  look  to  Munoz  to  determine 
how  the  bills  of  lading  are  to  make  the  cargo 
deliverable,  and  that  he  performs  his  contract  by 
delivering  the  cargo  according  to  the  bills  of 
lading,  though  by  tne  charter-party  the  cargo  is 
-.  ..   __„,_,_  ^  f£jgQters  op  assignees.     If  he  is 


addressed  to  Munoz  as  the  factor  of  the  shipper, 
and  Munoz  is  to  determine  whether  he  will  take  bills 
of  lading  deliverable  to  himself,  the  shipper  is  bound 
by  his  act  in  aving  the  goods  made  deliverable 
to  himself,  and  it  cannot  make  any  real  difference 
in  substance  whether,  by  the  bills  of  lading,  the 
cargo  is  made  deliverable  to  Sabadie  or  to  Munoz. 
This  seems  to  me  a  more  satisfactory  mode  of  de- 
ciding the  case  than  by  deciding  it  on  the  ground 
that  the  plaintiffs  did  not  perform  their  part  of  the 
cou tract,  because  their  factor  did  not  send  a  cargo 
deliverable  to  the  freighters  or  their  assigns, 
although  it  really  comes  to  the  same  thing. 

Kelly,  C.B. — The    question    in  this    case   is, 
whether  a  quantity  of  iron  ore,  shipped  on  board 
the  Macedonia  by  one  Munoz,  is  the  property  of 
the  plaintiffs  Kreeft  and  others,  and  whether  the 
master  was  bound  to  deliver  it  to  them  upon  its 
arrival  in   England,   or  whether  it  had  passed 
under  the  bills  of  lading  to  order,  signed  by  the 
master,  at  the  instance  of  Munoz  in  favour  of  one 
Sabadie,  and  from  whom  it  passed  by  indorse- 
ment to  Gabarron,  the  plaintiff  in  the  other  action. 
I  am  of  opinion  that  the  ore  had  become  the 
property  of  the  plaintiff's,  if  not  before,  at  the  time 
when  it  was  shipped  on  board  the  Macedonia;  that 
the  master  was  bound  by  the  terms  of  the  charter- 
party  to  deliver  it  to  the  plaintiffs  upon  the  arrival 
of  the  ship  in  the  Tyne ;  and  that  not  having  done 
so,  his  owner,  whom  the  defendant  represents,  is 
liable  to  this  action. 

The  ore  was  shipped  by  Munoz  at  Cartagena, 
under  a  contract  between    him  and  Kreeft,   by 
which  Kreeft  had  contracted  to   buy  from  him 
the   whole   of    the   iron    ores   which    he   might 
obtain    from   the    mines  within    twelve  months 
from  the  25th  of  Oct.  1871.    And  it  was  expressly 
agreed  that  Munoz  should  load  such  vessels  as 
should  be  chartered  by  Kreeft;   payment  to  be 
made  at  fourteen  days'  date,  if  drawn  for  against 
bills  of  lading,  and  at  three  months'  date,  if  drawn 
against  charter ;  and  Munoz  to  send  with  advice 
of  each  draft,  an  attested  certificate  that  the  quan- 
tity of  ore  drawn  for  was  actually  in  stock,  and 
that  that  ore  was  to  be  considered  the  property  of 
Kreeft.    The  Macedonia  was  chartered  by  Kreeft, 
and  by  the  charter-party  the    owner   expressly 
agreed  "  to  proceed  to  Cartagena,  and  load  from 
the  factor  to  the  freighter  (Kreeft)  the  quantity 
of  iron  ore  in  question,  and  therewith  to  proceed 
to  the  Tyne,  to  discharge  at  Tyne  Dock,  and  to 
deliver  the  same  afloat  to  the  said  freighter  Kreeft, 
or  assigns,  on  being  paid  the  agreed  freight."  The 
Macedonia  proceeded  to  Cartagena,  and  Munoz 
having  already  drawn,  and  Kreeft  having  accepted 
drafts  exceeding  in  amount  the  price  of  the  ore  in 
question,  and  having  taken  it  out  of  stock,  and  so 
separated  it  from  the  bulk  of  the  stock,  shipped 
the  quantity  of  ore  in  question    on  board  the 
Macedonia,  the  shipment  continuing  for  several 
days,  and  no  intimation  having  been  given  by 
Munoz  to  the  master  that  the  ore  was  otherwise 
than  destined  to  and  shipped  for  the  account  of 
Kreeft,  the  charterer  of  the  ship.    But  when  the 
shipment  was  complete,  Munoz  fraudulently  pre- 
vailed on  the  master  to  sign  bills  of  lading  for  the 
ore  to  order,  which  afterwards  passed  by  indorse- 
ment for  value  to  Gabarron. 

Under  these  circumstances,  I  am  of  opinion 
that  the  whole  case  depends  upon  the  con- 
tracts between  the  parties,  that  is  to  say,  between 
Kreeft  and  Munoz,  and  Kreeft  and  the  owner 
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of  the  Jfaordonia  respectively  ;  and  that  Munaz 
haying  conl  meted  that  the  ore,  when  drawn  for 
and  the  drafts  accepted,  should  become  the  pro- 
perty of  Kreeft,  it  became  his  property  as  soon  as 
he  had  accepted  bejoi.il  the  amount  of  its  price,  and 
ib  had  been  separated  from  the  balk  of  the  stock. 

But  if  this  were  doubtful,  lam  clearly  of  opinion 
that  it  became  his  property  the  moment  it  was  put 
en  board  the  Macedonia.  The  case  was  contended 
in  argument  to  be  the  same  as  if  the  plaintiff  had 
purchased  and  paid  for  a  quantity  of  merchandise 
which  the  seller  contracted  to  deliver  into  the 
purchaser's  waggon  when  he  should  send  for 
it,  and  that  be  bad  hired  the  waggon  of  the  defen- 
dant, who  bad  contracted  to  carry  it  to  the  plain- 
tiff's warohouseand  there  deliver  it  to  the  plaintiff, 
bat  whose  servant,  the  waggoner,  having  received 
it  into  the  waggon,  had  signed  a  contract  to  deliver 
it,  and  hod  afterwads  in  fact  delivered  it,  to 
another  person.  It  has  been  argued  that  the 
shipment  was  made  with  a  view  to  the  bill  of 
lading,  and  with  the  intent  to  take  a  bill  of  lading 
to  order,  and  that  tho  shipment  was  not  complete 
till  the  bill  of  lading  was  signed.  No  doubt  the 
shipment  and  the  bill  of  lading  in  general  consti- 
tute but  one  transaction.  But  in  this  case  it  is  to 
disregard  altogether  the  contracts  between  the 
parties  to  apply  to  it  this  general  rule  or  practice. 
Here  Manoz  bad  received  a  copy  of  the  charter, 
and  knew  that  the  vessel  had  been  chartered  by  the 
plaintiff  and  that  the  owner  had  contracted  to  re- 
ceive the  ore  from  him,  and  to  deliver  it  to  the 
flaintiff  upon  the  ship's  arrival  in  the  Tyne.  And 
bold  that  it  was  not  conmetent  to  Manoz,  or  tc 
the  master,  or  to  both  together,  to  change  tho 
property  by  the  wrongful  act  of  Munoz,  or  the 
unauthorised  acquiescence  of  the  master,  the  one 
in  demanding,  the  Other  in  granting,  the  bills  of 
lading. 

Upon  the  simple  and  plain  ground,  there- 
fore,  that  under  the  contract  between  Kreeft  and  ( 
the  shipowner,  the  master,  as  the  agent  or  the 
owner,  was  bound  to  deliver  tho  ore  on  its  arrival  I 
in  the  Tyne  to  Kreeft,  and  that  he  could  not 
exonerate  himself  from  that  obligation  by  the  un- 
authorised signature  of  the  bills  of  lading;  it  ap- 
pears to  me  that  Kreeft  was  entitled,  upon  the 
arrival  of  the  ship  in  the  Tyne,  to  the  delivery  of 
the  ore,  and  consequently  that  the  defendant  is 
liable  to  this  action  for  the  non-delivery. 

llanv  cases  were  cited  ou  the  one  sido  and  on  the 
other,  but  it  appears  to  me  that  none  of  tbem  has 
any  application  to  the  case  before  the  court,  except 
indeed  the  case  of  Ella-thaw  v.  Magniac,  in  a  note 
in  6  Ex.  570,  where  the  facts  were  very  similar  to 
the  present,  but  with  this  marked  distinction,  that 
there  there  was  no  such  express  contract  as  here, 
that  the  property  of  the  goods  should  vest  in  tbe 
purchaser  upon  their  having  been  drawn  for,  and 
the  drafts  accepted  ;  and  further,  that  a  part  of 
the  goods  only  was  shipped,  and  the  vessel  filled 
up  with  other  goods,  for  which  tbe  purchaser  had 
not  contracted,  and  so  that  as  he  was  not  bound  to 
accept  the  one  and  had  never  contracted  for  the 
other,  the  property  in  neither  bad  vested  in  him 
by  the  shipment.  On  these  grounds,  I  am  of 
opinion  that  the  plaintiff  Kreeft  is  entitled  to  tbe 
judgment  of  the  court. 

Rides  absolute. 
Attorneys  for  the  plaintiff  Gabmrron,IFiUtapiwo», 
HiU,  and  Co.,  for  Ingkdew  and  Co.,  Newcutle-on- 
Tyne. 


Attorneys   fur   tho  defendant   Ktecft,   Fry  and 
Hudson. 
Attorneys   for   the  plaintiff  Kreeft,  Fry    and 

Attorneys  for  tho  defendart  Thompson,  William- 
ion,  Hilt,  und  Co.,  for  Ingledew  and  Co.,  Newcastle- 
on-Tyne. 


Wednesday,  July  U,  1B75, 

The  Jessie  S.  Barker.;  The  Sfikdeitt. 

Collision— Steaming  lying  to— Duty  to  avoid 

tailing  ship. 

A  steam  tag  hovs  to  during  fine  weather  in  a  fair- 

way   and  waiting  for  employment,  it    bound  to 

keep  out  of  the  toil)/  of  sailing  ships  using  the 

Tuese  were  cross  causes  at  collision  instituted,  the 
une  on  behalf  of  tho  Liverpool  Steam  Tag  Com- 
pany (Limited),  the  owners  of  the  tug  Spindrift, 
against  the  barque  Jennie  S.  Barker,  and  her 
owners  intervening;  tbe  others  by  the  owners  of 
tee  Jennie  S.  Barker,  against  the  Spindrift,  and 
her  owners  intervening. 
The  causes  were  bv  agreement  heard  upon  the 

Eetitions  filed  iu  each  cause,  without  answers 
cing  put  in.  The  petition  filed  by  the  owners  of 
tho    Spindrifl,  was,    so    far   as   is    material,    as 

follows  : — 

1.  Between  noon  and  0.30p.m.,  on  tbe l*th  June  1975 
the  steam  tog  Spindrift,  of  175  tons  gross  register, 
manned  by  a  crew  of  nine  hands,  oil  told,  was  about  rnu 
mile  from  the  land,  between  Point   J  ynos  and  Middle 

2.  The  wind  at  such  time  iu  about  sonth-west,  blowing 
a  moderate  gale,  with  squalls,  and  tho  tide  was  about 
half  ebb,  and  of  the  force  of  about  one  and  a  half  knots 
per  hour.  The  Spindrift  was  lying:  to,  with  her  engine* 
stopped  and  her  helm  lashed  to  port,  and  was  heading 
about  south-oust. 

3.  At  nnch  time  abanjue,  which  proved  to  bo  the  above- 
named  barque  Jennie  S.  Barker,  was  seen  at  tho  distance 
of  about  one  mile  and  a  half  from  tho  Spindrift,  coming 
np  astern  of  her,  a  little  on  her  port  quarter. 

i.  The  Jennie  S.  Barker  approached  and  caused  danger 
of  collision  with  the  Spindrifl.  The  engine*  of  the  Spin- 
drift were  ordered  ahead,  but  before  aba  could  go  ahead 
tho  Jennie  S.  Banter  ran  against,  and  with  her  stem  and 
-irtbow  struck  the  Spindrift  on  her  starboard  paddle- 
id  did  her  a  great  deal  of  damage,  in  conseque — 


of  which  she  took  JJ 


n  tug,  by  which 


S.  Those  on  board  the  Jennie  8.  Barker  improperly  neg- 
lected to  keep  a  good  look-out. 

0.  The  Jennie  S.  Barker  improperly  neglected  to  keep 
out  of  the  way  of  tho  Spindrift. 

7.  The  holm  of  the  Jennie  8.  Barker  was  improperSj 
starboarded  before  the  said  collision. 

The  said  collision  was  occasioned  by  all  or  some  or 
_  of  tie  matters  stated  in  the  throe  last  preceding 
articles  of  this  petition,  or  otherwise,  by  the  negligent 
and  improper  navigation  of  the  Jennie  S.  Backer. 

it.  The  said  collision  was  not  in  any  way  occasioned  by 
any  negligence  on  the  part  of  those  on  board  the  Spin- 
drift. 

The  petition  filed  on  behalf  of  the  owners  of  the 
Jennie  S.  Barker  was  as  follows  i— 

1.  The  Jennie  S.  Barter  ieabarque  of  1050  tons  register. 
and  at  the  time  of  the  occurrences  hereinafter  mentioned 
was  on  a  vovage  from  St.  John,  New  Brunswick,  to 
Liverpool,  with  a  cargo  of  deals.  The  Spindrift  is  a 
steam  tug  of  the  Port  of  Liverpool. 

2.  Shortly  before  noon,  ou  the  14th  June  1875,  th» 
Jennie  B.  Barker  was  off  the  Coast  of  Anglosea,  near  to 
Point  Ltms,  heading  about  S.B.  by  K. ,  to  E.S.E.,  sad 
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intending  to  pick  up  a  pilot  at  tho  Paint  Lynas  Station 
to  take  ner  into  Liverpool.  Tbs  wind  was  nin'oady. 
blowing  hard  from  8.3.W.  to  9. W.,  with  occasional  linsvj 
squalls  which  were  accompanied  by  thiok,  heavy  rain. 
The  Jennie  S.  Barker  was  under  lower  fore  and  maintop, 
aula,  foreaail,  fore  and  maintopmast  staysails,  and  mixeu 
staysail,  and  mu  going  abont  firs  knots  an  hoar. 

3.  At  this  timesjid  under  those  circumstanoee  the  look- 
ont  of  the  Jennie  S.Bartersawand  reported  apilot  boat  and 
a  steam  tug,  wbioh  latter  yobsoI  afterwards  proved  to  be, 

the  Spindrift,     She  was  right  ahead,  heeding  some 

in  the  lame  direction  u  the  barque,  bnt  more  to  the 
south.  She  appeared  tobe  abont  a  mile  din  tint  At  this 
time  the  weather  became  thick  with  rain,  and  the  pilot 
boat  was  lost  to  view. 

4.  The  Jennie  8.  Barter  kept  her  course  until  she  ir 
about  three  ship's  lengths  from  the  Spindrift,  when 


apparently  stopped,  and   was  not  moving  ahead.    The 
helm  of  the  Jennie  8.  Barker  wu  therei 
avoid  a  collision,  at  once  pnt  hard  op, 
answer  her  helm. 
5:  Immediately  before  the  collision  the  helm  of  the 

Jennie  S.  Barker  wu  put  hard  down,  with  the  vi 

easing  the  blow,  but  before  the  port  helm  had  taken 
the  martingale  of  the  barque  and  the  starboard  paddle- 
box  of  the  tjpimlrijt  came  into  contact,  the  jib  boom  of 
the  barque  at  the  rame  time  catching  the  mast  of  the 
tux  and  bringing  it  down,  and  considerable  other  damage 

b\  At  tho  tims  when  the  helm  of  the  Jennie  S.  Barker 
was  pnt  up,  no  one  waa  visible  on  the  deck  of  the  Spin- 
drift. Her  crow  were  seen  running  up  from  below  just  at 
the  time  ef  the  collision. 

7.  The  Spindrift  improperly  neglected  to  keep  out  of 
the  way  of  the  Jennie  S.  Barker. 

B.  A  proper  look-out  was  not  kept  on  board  the  Spin- 

9.  Those  on  board  the  Spindrift  improperly  neglected 
to  hail  or  otherwise  warn  the  Jennie  S.  Barker  that  the 
/Spindrift  i 

10.  The 


1  collision 


a  aansed  by  the  i 
■■*--    "iHHc(rt/-(,and  .  _ 
a  board  the  Jem. 


Barker. 

The  causes  enme  on  for  hearing  before  Sir  R. 
Fhillimore,  assisted  by  Trinity  Masters,  and  wit- 
nesses were  called  by  both  parties. 

By  the  witnesses  called  on  behalf  of  the  Spindrift, 
it  was  proved  that  she  was  lying-to  waiting  to  be 
engaged  to  tow  vessels  into  Liverpool ;  that  the 
place  where  she  was  hove  to  was  the  fairway 
channel  for  ships  entering  the  port  of  Liverpool ; 
that  she  lay  in  the  same  position  till  tbe  barque 
was  close  to,  expecting  tbe  barque  to  go  clear,  but 
then  seeing  that  the  barque  was  not  going  clear, 
an  order  was  given  to  ber  engines  to  go  ahead,  but 
that  nobody  being  at  tbe  starting  gear  when  the 
order  was  given,  the  order  was  not  instantly  eie- 
cuted,  and  before  the  tug  could  move  ahead  she 
was  struck  by  the  barque. 

The  witnesses  called  on  behalf  of  the  barqne 
proved  that  the;  observed  the  tug  some  distance 
away,  and  the  barque  was  kept  on  her  oonrse  in 
the  expectation  that  tbe  tug.  as  a  steam  vessel, 
would  Keep  out  of  the  barque's  way  ;  that  they  had 
engaged  no  steam  tug,  and  expected  that  the 
Spindrift  would,  as  other  tugs  had  done  pre- 
viously, get  under  way  and  come  alongside  the 
barque,  with  a  view  of  getting  engaged  by  tbe 
barque  to  tow  bar  into  Liverpool.  Another  tug 
was  following  end  bad  spoken  the  barque,  but  was 
not  engaged.  The  master  of  tbe  barque  held  on 
till  close  to  the  tng,  and  then  seeing  that  the  tug 
was  not  moving,  and  that  he  wu  Rearing  her  bo  as 
to  strike  her  on  the  starboard  aide,  put  his  helm 
a  starboard,  so  as  to  pass  astern  ol  ber  and  along 
her  port  side.    The  barque,  however,'  would  not 


I  answer  her  helm  quickly  enough,  being  very  deeply 

I  laden,  and  her  helm  was  thereupon  put  hard  sport 

I  to  lessen  the  effect  of  tbe  blow. 

I       Tbe  remaining  facts  of  the  case  are  set  out  in 
the  petitions. 
The  main  question  was,  whether  the  Spirdrift, 

\  being  hove  to,  was  to  be  considered  as  a  :  turner 
within  the  meaning  oE  the  Regulations  for  Pre- 
venting Collisions  at  Sea. 

Milware),  Q.C.  and  E.  0.  Clariton,  for  the  Spin- 
drift.— A  tug  boat  lying  to  is  not  to  be  treated  aa 
a  steamship,  so  as  to  come  within  article  15  of  the 
Regulations  for  Preventing  Collisions  at  Sea,  to 
be  under  any  obligation  to  get  out  of  tbo  way  of  a 
sailing  ship  under  way.  The  sailing  ship  ought 
to  have  seen  that  the  tug  was  lviug  to,  and  should 
have  given  way.  [Sir  R.  Piiillimorb.— Tbe  ship 
says  that  she  bud  good  reason  to  believe  you  were 
lying  to  waiting  for  her,  and  the  question  is,  why 
were  you  nob  sufficiently  under  command  to  enable 
you  to  bave  kept  out  of  ber  way  P]  To  make  it  the 
duty  of  the  tug  to  keep  out  of  tbe  way  of  the  ship  she 
must  have  been  "  proceeding  in  such  a  direction  as 
to  involve  risk  of  collision;"  but  the  tug  was  not 
"proceeding"  at  all,  and  is,  consequently,  not 
within  the  rule.  This  was  distinctly  held  in  The 
Helvetia,  which  was  affirmed  on  appeal  to  the  Privy 
Council  (a).    [Sir  R.  Piullimore.— That  waa  the 


(a)  JUDICIAL  COMMITTEE  OF  THE  PBIYX 

COUNCIL. 

Nov.  28, 1868. 

Thi  Hilvbtia. 

This  was  an  appeil  from  a  decree  of  the  High  Court  of 

Admiralty  of  Enuland  in  a  oause  of  damage  instituted  by 

the  owners  of  the  late  steam  tng  Prince  Arthur  and  b 


r  againi 


aship  Heine. 


mship  He 

ipany  (Limited),  her  owns. 

'   *  sit  of  the  plaintiffs  ii 


National  Steamship  Con 
tervening.    The  ease  oi 

Court  of  Admiralty  was  that  the  steam  tng  K  . 
morning  nf  the  15th  Aug.  18HT,  hove  to  off  the  Sonth 
Stack  Lighthouse  on  the  starboard  tank,  under  her  fore- 
sail and  jib,  and  with  her  engines  stopped,  waiting  for 
employ  Hunt  in  the  u*nal  way.  The  weather  waa  fine  and 
olear,  the  wind  a  moderate  bree  le  from  the  N.W.  lathe 
dronmstanoes  the  Heleetia  waa  at  about  10  a.m.  observed 
on  the  starboard  side  of  the  tug  a  long  way  off  inward 
bonnJ.  The  Prince  Arthur  continued  hove  to,  and  the 
Helcetia  nnder  worse  and  steam  continued  to  approach 
her.  When  the  Helvetia  got  very  near  the  steam  whistle 
of  the  Prince  Arthur  was  sounded,  and  her  engines  were 
turned  astern  full  speed ;  but  the  Helvetia,  without 
slackening  speed,  oaiue  on  and  ran  into  the  Prince  Arthur 
on  ber  starboard  side  and  sank  her.  It  was  alleged  that 
if  a  proper  look  oct  hid  been  kept  onboard  tho  Helvetia 
those  on  board  of  her  must  hare  seen  that  the  Prince 
Arthur  was  lying  to,  and  tint  the  Helvetia  ought  to  have 
kept  out  of  the  way  ot  the  Prince  Arthur,  On  behalf  of 
the  defendants  it  was  alleged  that  the  Helvetia  was  bound 
Boon  a  voyage  from  New  York  to  Liverpool,  ar"  —*---■ 
off  Holyhead,  on  16th  Aug.,  about  10  a.m.,  her  i 
reported  a  Steam  tog  on  the  port  bow.  This  ate 
which  was  the  Prince  Arthur,  was  about  six  miles 
from  tbe  Helvetia.,  bearing  two  pointson  her  port  bow, 
in',  punning  a  south-easterly  course.  The  Helvetia 
jontinued  her  oonrse  nntil  joet  before  the  collision, 
when,  jn  order  to  ease  the  blow,  her  helm  was  ported, 
liar  anginas  were  stopped,  and  her  toprail  halyards  let 

Kit  was  submitted  that  aa  the  Helvetia  and  the 
ince  Arthur  wore  crossing  so  as  to  involve  risk  of 
oollision,  and  the  Print*  Arthur  had  tbe  Helvetia  on  her 
starboard  aide,  it  was  (he  doty  of  the  ateam  tng  to  keep 
oat  of  the  way,  and  that  the  negligence  of  tbe  steam  tng 
insed  ths  oollision,  or,  at  any  rata,  contributed  to  it. 
The  facts  of  tbe  ease  are  fully  set  out  in  the  Judgment 
of  th«  learned  judge  of  the  High  C-iurt  of  Admiralty, 
vhloh  was  as  follows  : 
Jan.  30.— Sir  B.  PhIllikOih  :  If  the  oourt  entertained 
o  the  judgment  wbioh  it  onght 
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case  of  two  steamers,  and  distinguishable  from  the 
present,  on  the  ground  that  the  steamer  could  not 
possibly  suppose  the  tug  to  be  waiting  for  her, 
and  must  have  known  that  she  was  lying  to  with- 

to  give  in  this  case,  it  w  >uld  have  adopted  the  usual 
course  of  retiring  with  the  Elder  Brethren  of  the  Trinity 
House,  and  having  a  deliberate  consultation  with  them 
before  it  pronounced  its  decision.    I  have,  during  the 
course  of  the  arguments,  and  during  the  course  of  the 
discussion,  put  before  the  Trinity  Masters  suoh  questions 
as  I  thought  necessary  to  elucidate  any  difficulties  inci- 
dent to  nautical  experience  and  nautical  science  arising 
out  of  this  case,  and  I  have  obtained  from  them  answers 
which  to  me  are  perfectly  satisfactory.    I,  therefore,  pro- 
ceed to  give  my  judgment  immediately.    This  was  a  col- 
lision whioh  took  place  about  twenty-two  miles,  I  think, 
off  Holyhead,  somewhere  between  Holyhead  and  Bardsey 
Island,  about  half -past  ten  on  the  morning  of  the  16th  of 
Aug.  1867 ;  tho  weather  was  perfectly  fair,  and  the  day 
was,  as  I  think  one  of  the  witnesses  said,  a  beautiful  fine 
day.    The  vessels  which  came  into  collision  were  a  paddle 
steam  tug  of  the  ordinary  size,  called  the  Prince  Arthur, 
belonging  to  the  port  of  Liverpool,  and  whioh  carried  a 
crew  of  twelve  hands,  all  told,  and  the  screw  steamer,  the 
Helvetia,  manned  by  a  orew  of  ninety-eight  men,  and 
bound  for  Liverpool  from  New  York ;  she  is,  according 
to  the  evidence,  371ft.  in  length,  and  no  less  than  2769 
tons  register.    The  case  set  up  on  behalf  of  the  Prince 
Arthur  is  that  she  was  lying  to,  waiting  for  a  job,  and 
that  while  she  was  so  lying  to,  she  was  run  into  by  the 
steamer  Helvetia,  and  sunk.    Now,  the  first  fact  of  im- 
portance to  ascertain,  and  for  the  ascertaining  of  whioh 
the  court  is  responsible,  is  the  condition  in  whioh  this 
steam  tug  actually  was  at  the  time  when  she  was  run 
into,  and  at  the  time  when  she  was  seen.    The  evidence 
on  this  point  is  that  she  was  lying  to  with  her  jib  and 
foresail  set,  and  with  her  engines  in  this  condition :  the 
fires  had  been  pulled  forward  so  as  to  keep  the  steam 
down,  and  there  was  just  enough  steam— and  only  enough 
steam — kept  on  her  to  enable  her  to  work  her  engines  a 
little  astern ;  she  was  lying,  I  think,  within  eight  or  nine 
points  of  the  wind,  and  according  to  the  opinion  of  the 
gentlemen  by  whom  I  am  assisted,  there  is  nothing  in 
that  circumstance  whioh  would  prevent  her  being  what  is 
called  "lying  to."    Such  being  the  facts,  as  they  appear 
to  me,  irresistibly  proved  by  the  evidence  in  this  case, 
the  first  question  I  put  to  the  Trinity  Masters  was, 
whether  a  vessel  in  such  a  state  as  that  I  have  described 
(I  should  have  added  to  that  that  she  had  her  helm 
lashed  hard-a-port)  whether  a  vessel  in  that  condition 
was,  or  was  not,  according  to  the  proper  nautical  under- 
standing of  the  term  "  lying  to,"  and  they  have  no  doubt 
whatever  that  with  her  helm  lashed  hard-a-port,  and  the 
fires  as  1  have  described,  lying  as  near  to  the  wind  as 
possible,  that  she  was  lying  to.    I  may  say  that  this 
evidence  with  regard  to  her  condition  so  given  on  behalf 
of  the  plaintiffs  is  entirely  uncontradicted  by  the  evi- 
dence  produced  by   tae   defendants  ;    indeed,   in   my 
opinion,  it  is  confirmed,  because,  with  regard  to  the  speed 
of  the  steamship,  it  was  admitted  by  the  witness  Bentley, 
the  mate  of  the  Helvetia  (and  who,  as  has  been  truly  said, 
is  responsible  for  this   collision,  and  who  had   every 
motive  therefore  to  exempt  himself  from  that  responsi- 
bility), that  the  steam  tng  did  not  move  more  than  a 
vessel  would  do  with  her  helm  lashed  and  lying  to ;  and 
although  it  is  true  that  he  maintained  that  she  was  in 
motion  at  the  time  of  the  collision,  he  admitted  that  that 
was  an  inference  whioh  could  not  be  drawn  from  the 
speed  at  whioh  he  alleged  that  she  was  approaching. 
Now,  the  next  question  of  importance  is  at  what  distance 
these  two  vessels  were  seen.    The  witness  Evans,  who  is 
the  mate  of  the  Prince  Arthur,  says  he  saw  the  Helvetia, 
when,  she  was  reported  to  him  the  second  time,  about 
three-quarters  of  a  mile  to  a  mile  distant.    The  witness 
Bentley,  produced  by  the  defendants,  said,  I  think,  it  was 
from  six  to  seven  miles  off  that  he  saw  this  vessel,  and 
the  last  witness  who  was  produced,  James  MoEvoy,  and 
to  whom  the  court  is  certainly  not  inclined  to  give  much 
credence,  says  that  he  saw  the  tug  three-quarters  of  an 
hour,  and  that  she  was  twelve  to  thirteen  miles  off  when 
he  first  saw  her.    It  is  admitted  by  the  defendants  that 
the  steamer  Helvetia  never  altered  her  course  till  the 
moment  of  collision ;  that  she  did  port  her  helm  just 
before  the  collision  is  true,  but  it  had  no  effect  whatever 


out  the  intention  of  moving.]  But  if,  as  there 
held,  a  tug  lying  to  is  not  to  be  considered  a  steam- 
ship under  way,  the  decision  applies  equally  to  the 
present  case. 

on  the  course  of  the  vessel.  Therefore,  that  most  be 
taken,  whatever  tho  inference  may  be  from  it,  as  a  fact 
proved  in  this  case.  On  tho  part  of  the  steam  tog  it 
is  maintained  also,  that,  with  the  exception  of  keeping 
her  occasionally  a  little  to  the  westward,  and  occa- 
sionally a  little  to  the  eastward,  as  she  was 
lying  to,  her  helm  was  unaltered  during  the  time. 
The  evidence  of  a  witness  of  the  name  of  Higman  is  of 
impoitanoe  at  this  part  of  the  case.  That  witness  is  a 
shipwright,  and  he  was  a  passenger  on  board  the  Hel- 
vetia, and  he  gave  evidence  to  this  effect :  That  he  saw 
the  tug  four  or  five  miles  off,  two  or  three  points  on  the 
port  bow,  as  they  approaohed ;  that  he  made  an  observa- 
tion to  a  Mr.  Watson ;  that  he  saw  the  officer  in  charge 
of  the  Helvetia  walking  up  and  down  and  talking  to  a 
pilot ;  that  the  Helvetia  oon tinned  her  course ;  that  when 
he  saw  them  approaching  the  tug,  he  took  notice  of  the 
officer  to  see  if  he  was  looking  towards  the  tug,  he 
then  called  to  the  officer  when  they  were  two  or 
three  lengths  off,  and  asked  him  if  he  saw  the 
tug  under  his  bows  ;  that  the  officer  then  looked 
over  the  rails  and  saw  tho  tug,  and  called  out, 
"  Hard-a-port,  stop  the  engines."  That  was  very  serious 
evidence,  considering  the  character  of  the  person  who 
gave  it,  and  the  opportunity  he  had  of  forming  his 
opinion.  On  the  other  side,  Bentley,  who  was  the  officer 
who  had  the  watch,  is  produoed,  and  he  admits  that  he 
was  walking  up  and  down  with  the  pilot  in  the  way  that 
is  described.  He  denies  that  he  did  not  see  this  Teasel 
at  an  earlier  period,  because  he  says  that  she  was  re- 
ported to  him  by  the  look-out ;  that  he  saw  the  tug  two 
points  on  his  port  bow  wken  she  was  six  or  seven  miles 
off.  He  is  asked  as  to  this  conversation,  and  he  denies 
it,  but  at  the  same  time  he  admits  that  he  did  look  over 
the  rail  just  before  the  collision,  and  that  he  did  at  that 
time  give  the  order  to  port.  The  question  arises  imme- 
diately to  anybody  conversant  with  the  rules  of  evidence 
and  the  mode  by  which  the  truth  is  ascertained  in  cases 
of  conflicting  testimony — where  is  the  pilot,  who  oould 
have  given  the  court  the  means  of  ascertaining  whether 
Higman  or  Bentley  was  speaking  the  truth  ?  The  pilot 
is  not  produced,  and  no  reason  at  all  is  given  to  account 
for  his  absence ;  therefore  I  come  to  the  conclusion, 
and  I  think  rightly,  that  the  court  ought  to  rely 
upon  the  evidence  of  Higman,  and  if  it  does  do  so, 
there  is  no  doubt  that  there  was  very  gross  negligenoe 
and  carelessness  on  the  part  of  those  on  board  the  Hel- 
vetia ;  and,  though  that  is  an  opinion  for  whioh  the  court 
is  alone  responsible,  it  is  satisfactory  to  say  that  in  that 
opinion  the  Trinity  Masters  entirely  agree.  The  question 
then  comes  to  be  considered — whether  the  Helvetia  being 
(according  to  the  opinion  of  the  court,  corroborated  by 
that  of  the  Trinity  Masters)  to  blame  for  this  collision, 
to  use  the  words  of  the  20th  rule  "  from  the  conse- 
quences of  the  neglect  of  any  precaution  whioh  may  be 
required  by  the  ordinary  practice  of  seamen" — whether 
the  steam  tug  can  be  said  in  any  way  to  have  contributed 
to  this  collision,  so  as  to  render  her  equally  to  blame,  or 
at  all  to  blame  for  it.  It  has  been  contended  that  the 
evidence  shows  that  the  steam  tug  falls  under  the  14th 
artiole  of  the  Regulations,  whioh  is  in  these  words  :— 
"  If  two  ships  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  whioh  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the  other."  And 
it  is  said  that  this  is  a  point  which  has  not  yet  been  decided, 
with  reference  to  such  circumstances  as  exist  in  the  pre- 
sent case,  namely,  that  of  a  steam  tug  lying  to,  and 
having  some  steam  power  on  her,  sufficient  to  enable  her 
to  lay  to.  That  is  the  evidence  as  to  the  condition  of 
the  steam  tug  in  this  case ;  and  it  is  said  that  a  steam 
tug  in  that  condition,  and  in  this  case  shown  to  be  a 
little  on  the  port  side,  heading  S/W.  by  S.,  and  the  other 
vessel  being  shown  to  be  heading  N.E.  half  E.,  it  is  said 
that,  given  these  circumstances,  there  is  a  ease  to  whioh 
the  rule  applies,  for  the  two  ships  are  both  under  steam, 
and  are  **  crossing  so  as  to  involve  risk  of  collision.*' 
The  court  laments  that  the  duty  should  be  oast  upon  it 
of  construing  for  the  first  time  this  artiole :  bat  I  must 
say  that  I  do  not  feel  at  present  any  difficulty  whatever 
in  putting  what  appears  to  me  the  true  construction  upon 
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The  ship  had  no  right  to  keep  on  her  conrse  till 
the  collision  ;was  inevitable ;  she  ought  to  have 
taken  steps  sooner.  The  real  cause  of  collision 
was  the  starboarding  of  the  ship. 

it.  I  do  not  think  that  this  role  ever  was  intended  to 
apply  to  a  steam  tug  lying  to,  though  not  motionless,  in 
•noh  a  condition  as  the  steam  tag  was  in  this  case.  I 
think  it  applies  to  two  ships  nnder  steam,  and  crossing 
in  the  usual  sense  of  the  term— namely,  both  approach- 
ing one  another,  both  pursuing  their  own  courses,  and 
crossing  each  other  in  so  doing ;  and  again,  it  is  a  con  so 
lation  to  know,  though  the  court  must  be  responsible  for 
the  construction  of  this  rule,  that  the  Elder  Brethren  of 
the  Trinity  House,  by  whom  I  am  assisted,  are  not  able 
to  conceive,  consistently  with  usage  and  the  ordinary 
practice  of  vessels  of  this  description,  that  any  other 
construction  could  be  reasonably  put  upon  that  article. 
I  should  also  mention,  and  I  particularly  drew  the  atten- 
tion of  the  Trinity  Masters  to  it,  the  sail  carried  by  the 
tug  at  the  time  she  was  lying  to,  and  their  opinion  is 
that  so  far  from  that  sail  preventing  her  from  being  whtft 
is  technically  and  properly  called  "lying  to,"  it  would 
rather  assist  her  than  otherwise ;  that  the  sail  that  she 
carried  was  necessary  for  her,  that  she  might  be  lying 
to.  I  am  not  aware  that  any  advantage  would  be  derived 
from  a  further  discussion  of  the  evidence  in  this  case.  I 
am  of  opinion,  upon  the  evidence,  that  this  steam  tug  was 
lying  to,  and  that  the  collision  was  caused  by  the  care- 
lessness and  bad  navigation  of  those  on  board  the  Hel- 
vetia, and  in  both  those  opinions  the  Elder  Brethren  by 
whom  I  am  assisted  entirely  conour.  They  are  of  opinion 
that  the  steamer  saw  the  tug,  or  ought  to  have  Been  the 
tug,  in  full  time  to  have  got  out  of  her  way,  and  that  there 
was  nothing  in  the  action  of  the  tug  that  was  wrong, 
that  there  was  nothing  that  oould  indicate  to  the  tug  the 
probability  of  this  enormous  vessel  running  over  her, 
with  twenty  miles  of  sea  on  either  side  of  her,  where  the 
steamer  could  easily  pass  ;  and  upon  the  other  hand,  if 
there  had  been  a  good  look-out  on  board  the  Helvetia, 
they  must  hare  known,  or  at  least  ought  to  have  known 
from  the  position  in  whioh  the  steam  tug  was,  and  the 
manner  in  whioh  she  was  lying,  that  she  was  lying  to, 
and  that  it  was  the  duty  of  the  Helvetia  therefore  to  get 
out  of  her  way.  These  are  the  circumstances  which  in- 
duce the  court  to  come  to  the  conclusion  whioh  it  has 
stated,  and  I  pronounce  the  Helvetia  to  be  alone  to 
blame. 

From  this  judgment  the  owners  of  tho  Helvetia 
appealed  to  Her  Majesty  in  Council  upon  the  grounds — 
First,  because  the  evidenoe  showed  that  the  Prince 
Arthur  was  under  steam  within  the  meaning  of  Art.  14  of 
the  Regulations  for  Preventing  Collisions  at  Sea ;  secondly, 
because  the  evidence  showed  that  the  Prince  Arthur  was 
crossing  the  Helvetia,  having  the  latter  on  her  own 
starboard  side,  within  the  meaning  of  the  said  Art. ; 
thirdly,  because  it  was,  therefore,  the  duty  of  the  Prince 
Arthur  to  keep  out  of  the  way  of  the  Helvetia ;  fourthly, 
because  it  was  the  duty  of  the  Helvetia  to  keep  her 
course  ;  fifthly,  because  the  Helvetia  was  justified  in 
assuming,  until  the  collision  became  inevitable,  that  the 
Prince  Arthur  would  keep  out  of  the  way  of  the  Helvetia ; 
sixthly,  because  there  was  nothing  in  the  state  of  the 
tug  or  her  engines  to  prevent  her  from  keeping  out  of  the 
way ;  and,  seventhly,  because  the  tug  at  any  rate  con- 
tributed to  the  collision,  because  it  might  have  been 
avoided  by  reasonable  care  on  the  part  of  those  on  board 
the  tug,  by  going  astern  or  otherwise  moving  away  from 
the  Helvetia. 

Dr.  Deane,  Q.C.  and  Arthur  Cohen  for  the  appellants. 

The  Bolicitor.Qeneral  (Sir  W.  B.  Brett)  and  Vernon 
LuMhington  for  the  respondents. 

Their  Lordships,  without  calling  upon  the  respon- 
dents, dismissed  the  appeal  with  costs,  characterising  it 
as  frivolous- 
Proctor  for  the  appellants,  Jennings. 

Proctors  for  the  respondents,  Toller  and  Son. 

[The  facts  and  the  judgment  of  tho  learned  judge  of 
the  Admiralty  Court  are  taken  from  the  printed  appendix 
used  on  the  appeal,  and  the  decree  of  the  Judicial  Com- 
mittee is  given  as  it  appears  in  the  Shipping  Gazette  of 
the  data,  after  comparison  with  the  printed'  copy  of  tho 
Order  fa  Council  dismissing  the  appeal,  dated  9th  Deo. 
1868,  and  preserved  in  the  library  of  the  Privy  Council 
office,— Xd.] 


Butt,  Q.C.  (W.  C.  Gully  with  him).— There  is  a 
great  distinction  between  this  case  and  The  Hel- 
vetia (ubi  8uv.) ;  in  the  latter  case  the  tag  was 
lying  to  under  sail.  Here  tho  ship  knew  that 
the  tug  was  lying  to  waiting  for  employment, 
and  that  it  was  customary  for  tugs  so  lying-to  to 
get  out  of  the  way  of  vessels  coming  up ;  they  get 
under  way  and  come  alongside  to  speak  the  vessel. 
[Sir  R.  Piiillimobe. — Had  the  ship  any  right  to 
go  on  ahead'  until  the  collision  was  inevitable  ?] 
She  expected  the  tug  to  get  out  of  the  way ;  but, 
of  course,  could  not  tell  whether  the  tug  wonld  go 
ahead  or  astern,  so'  that  either  starboarding  or 
porting  would  be  equally  dangerous ;  she  could 
only  go  on. 

iLilward,  Q.C,  in  reply. 

Sir  R.  Piiillimore. — I  will  begin  the  few  obser- 
vations I  have  to  make  by  saying  that,  in  my 
judgment,  the  case  of  The  Helvetia  (ubi  sup.)  has 
not  any  clear  application  to  this  case,  as  the  cir- 
cumstances are  so  different,  and  it  was  agreed  that 
there  was  very  little  brought  forward  in  this  court 
and  in  the  Privy  Council  to  enable  it  to  be  under- 
stood. 

Now,  in  this  case,  the  steam  tug  Spindrift  was 
hove  to  in  a  fairway  channel,  and  it  is  no  doubt  a 
question  of  considerable  importance,  what  is  tho 
duty  of  a  steam  tug  when  it  is  in  this  position  ?  [I 
have  consulted  with  the  Elder  Brethren  of  Trinity 
House  on  this  point,  and  have  looked  at  the  case, 
and  especially  at  the  consequences  which  would 
ensue  from  layin  g  down  the  law,  that  a  steam  tug 
iti  such  a  position  is  to  bo  considered  in  the  same 
category  as  a  sailing  vessel,  or  a  vessel  at  anchor, 
and  having  no  obligation  cast  upon  her  of  getting 
out  of  the  way  of  another,  a  sailing  vessel.  I  think 
I  am  bound  to  come  to  the  conclusion  that  a  steam 
tug  that  places  herself,  as  I  have  said,  in  the  fair- 
way of  a  channel,  hove  to,  waiting  for  employ- 
ment, is  bound  to  keep  herself  in  readiness  to 
move  out  of  the  way  of  sailing  vessels,  especially 
in  such  weather  as  is  proved  to  have  existed  at 
the  time. 

The  evidence,  however,  shows  that  there  was  not 
due  vigilance  displayed  by  the  steam  tug  on  this 
occasion.  There  was  no  man  at  tho  starting  gear 
when  the  order  was  given  to  go  ahead,  and  I  think 
it  was  one  of  tho  witnesses  produced  on  behalf  of  the 
Spindrift,  the  mate,  who  very  fairly  and  properly 
stated  that  when  tho  vessel  was  hove  to  in  this 
way,  there  was  no  one  to  execute  the  order  to  go 
ahead  at  the  time.  The  Elder  Brethren  think  that 
the  master  of  the  barque  was  well  founded  in  tho 
observation  that  one  stroke  or  two  would  carry 
the  steam  tug  ahead  if  tho  order  had  been  com- 
plied with,  and  the  steam  tug  had  started  forwards 
with  that  object. 

It  has  been  said  that  the  barquo  was  to  blame, 
at  all  events  for  starboarding  her  helm,  as  the 
evidence  established  that  she  did  so  when  nearly 
abeam  of  the  tug.  In  the  first  place,  there  is 
tho  greatest  improbability  that  this  should  have 
been  tho  case,  and  I  am  bound  to  say  that 
the  evidence  has  not  removed  the  inference  of  that 
improbability  from  my  mind.  I  do  not  believe 
that  she  did  starboard  when  she  was  abeam  of  tho 
tug.  On  the  other  hand,  it  has  been  urged  that  it 
is  very  improbable  she  could  not  have  answered 
her  holm  more  readily  than  she  did,  because  the 
case  made  on  behalf  of  the  Jennie  S.  Barker  is, 
that  the  helm  had  no  action  under  the  circum- 
stances.   Well,  it  is  to  be  remembered — and  upon 
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this  point  I  have  bad  the  advantage  of  conferring 
with  the  Elder  Brethren — the  evidence  establishes 
that  she  was  deep  in  the  water,  that  her  tonnage 
was  great,  that  there  was  a  strong  wind  on  her 
beam,  and  that  she  had  but  very  little  canvas. 
Taking  all  these  circumstances  together,  the  Elder 
Brethren  think — and  I  agree  with  them — that  the 
statement  of  the  Jennie  8.  Barker  is  one  that  they 
have  no  reason  to  disbelieve.  The  statement  of 
her  captain  is,  that  she  did  not  answer  her  star- 
board helm  before  the  collision. 

Therefore,  looking  to  all  the  circumstances  of 
the  case,  I  can  come  to  no  other  conclusion  than 
that  the  Spindrift  must  be  held  alone  to  blame  for 
the  collision. 

Solicitors  for  the  Spindrift,  Hall,  Stone,  and 
Fletcher. 

Solicitors  for  the  Jennie  S.  Barker,  Bateson  and 
Co. 


Tuesday,  Jan.  19, 1875. 

The  .James    Armstrong. 

Salvage — Apportionment  —  Agreement  —  Values  — 

Varying  decree. 
Where  salvors  have  entered  into  an  agreement  as  to 
the  apportionment  of  salvage,  which  in  the  opinion 
of  the  Court  of  Admiralty  is  equitable,  and  not 
obtained  by  coercion,  the  couit  will  uphold  the 
agreement,  and  apportion  the  salvage  awarded  in 
accordance  therewith. 
Where  the  High  Court  of  Admiralty  has  made  a 
decree  awarding  salvage  upon  values  furnished 
by  the  respective  owners  of  the  ship,  freight,  and 
cargo,  ana  accepted  by  the  salvors,  and  afterwards 
it  is  discovered  by  the  owner  of  cargo  that  he  has 
been  ordered  to  pay  upon  tie  value  of  the  cargo 
without  deducting  the  freight  due  upon  delivery, 
the  court  has  power  to  and  will,  if  it  sees  jit, 
reduce  the  amount  of  salvage,  and  vary  the  pro- 
portions payable  by  the  respective  owners. 
These  were  causes  of  ealvage  instituted  on  behalf 
of  the  owners,  master,  and  crew  of  the  steamship 
Queen  of  the  Bay,  and  of  the  owners,  masters,  and 
crews  of  thirteen  pilot  cutters  and  luggers  be- 
longing to  the  Scilly  Islands,  and  of  the  owners 
and  crews  of  nine  gigs  belonging  to  the   same 

5 lace,  and  of  William  Williams,  gentleman,  of  St. 
[ary's,  Scilly,  against  the  barque  James  Armstrong 
and  the  cargo  lately  laden  therein,  and  the  freight 
due  for  the  transportation  thereof.  The  James  Arm- 
strong was  a  barqne  of  382  tons  register,  and  was 
on  a  voyage  from  Tmxilloto  Waterford  for  orders, 
with  a  cargo  of  mahogany,  dyewood,  and  broken 
stowage;  she  put  into  Waterford,  and  getting 
orders  there  left  for  London  on  Jan.  23rd,  1874. 
On  March  3rd,  1874,  about  1.30  p.m.,  the  James 
Armstrong  was  discovered  by  some  of  the  salvors 
derelict,  bottom  upwards,  and  with  a  large  hole 
in  her  stern,  about  three  miles  E.N.E.  of  St. 
Mary's  Head,  Scilly;  she  was  then  driving  sea- 
ward. The  whole  of  the  pilot  cutters  made  fast, 
and  tried  to  tow  her  towards  the  land ;  they  towed 
her  till  midnight,  when  her  tackle  fouled  the 
bottom  and  held  fnst;  she  wus  then  to  the 
N.E.  of  the  Island  of  Menewhcthan,  about  three 
miles  off. 

The  other  facts  are  sufficiently  stated  in  the 
petition  filed  on  behalf  of  the  Queen  of  the  Bay, 
the  gigs,  and  William  Williams,  which  so  far  as 
material  alleged : 


1.  That  on  Tuesday,  3rd  March  1874,  at  about 
1130  am.,  William  Williams,  of  Borough  St.  Mary's,  in 
the  Scilly  Is  lei,  observed  something  floating  very  low  in 
the  water  in  a  south  easterly  direction,  and  two  miles 
outside  the  eastern  island  of  Menewhethan,  got  a  spy- 

Slaas  and  then  discerned  the  said  object  to  be  a  vessel, 
oating  apparently  bottom  upwards,  and  which  after- 
wards proved  to  be  the  James  Armstrong,  the  vessel 
Eroceeded  against  in  this  cause,  and  that  he  thereupon 
urried  off  to  Hugh  Town  two  miles  distant  and  gave 
information  of  the  said  wreok,  and  that,  in  consequence 
of  such  information,  a  telegram  was  dispatched  by 
Lloyd's  agent  at  Scilly  to  the  manager  of  the  West 
Cornwall  Steamship  Company,  Limited,  at  Pensanoe, 
whioh  was  received  by  him  at  2.40  p.m.  of  the  same  day 
at  Penzance,  and  that  he  thereupon  dispatched  from 
Pensanre  the  Queen  of  tl\s  Bay,  of  80- horse  power 
nominal,  owned  by  the  said  company,  and  whioh  plies 
regularly  between  Scilly  and  Penzance,  carrying  the 
mails  with  a  crew  of  eight  hands  on  board,  including 
Captain  Gibson,  her  master,  to  a  spot  three  miles  NJB. 
of  Menewethsn  in  the  Ifles  of  Soilly,  and  that  the  said 
steamer  arrived  at  the  spot  designated  at  about  6.90  p.m. 
on  the  same  day.  and  there  found  the  pilot  cutter  Rapid 
with  a  rope  fast  on  a  dereliot  vessel,  which  proved  to  bo 
the  barque  James  Armstrong,  the  vessel  proceeded  against 
in  this  cause,  laden  with  a  cargo  of  mahogany,  rosewood, 
and  cocoanuta  of  great  value.  That  there  were  five  or 
six  gigs  and  seven  other  pilot  cutters  standing  near  the 
said  derelict.  That  the  master  of  the  steamer  imme- 
diately tendered  the  tervioes  of  the  steamer  to  the  cutter 
Hajpid,  and  afterwards  to  the  men  in  the  cutter*  and 
boats,  but  some  dispute  having  arisen  between  the  boat- 
men as  to  the  terms  upon  whioh  her  services  should  be 
accepted  her  offer  was  refused.  That  he  still  kept  the 
steamer  on  the  spot  in  the  anticipation  that  the  boatmen 
would  be  unable  to  save  the  dereliot. 

2.  That  at  about  midnight  all  the  boats  except  the 
Ravid  had  left  the  derelict,  and  that  the  Kapid  then 
hailed  the  steamer  to  make  fast  to  the  derelict,  which 
was  done  immediately,  and  then  towed  her  for  three- 
quarters  of  an  hour  without  effect.  That  the  steamer 
still  attached  thereto,  and  that  at  4  a.m.  of  the  4th  March 
she  re-commenced  towing,  and  towed  the  dereliet  for 
three  hours  without  effect.  That  at  7  a.m.  of  toe  same 
day  the  said  pilot  cutters  returned  and  tried  to  clear  the 
wreok  by  sweeping  the  chain,  but  failed.  That  the  said 
eteamer  remained  attached  to  the  dereliot,  and  at  4  p.m., 
it  being  high  water  sgain,  attempted  to  tow  the  said 
derelict  off  but  failed,  and  that  at  6.30  p.m.  the  said 
steamer  and  the  said  boats  left  the  said  derelict. 

3.  That  on  Thursday  the  5th  Maroh  1874,  the  said 
steamer,  at  5  a.m.,  again  proceeded  to  the  said  wreck 
and  found  her  still  fast.  That  the  said  steamer  then 
reoonimencod  and  kept  on  towing  her  until  7  p.m.,  but 
failing  to  move  her  off  left  her  for  the  night. 

4.  That  at  5  30  a.m.,  on  Friday  the  6th  Maroh  1874,  the 
said  steamer  again  proceeded  to  the  said  dereliot  and 
tried  to  sweep  the  chain  cables,  but  failed  to  do  so, 
that  the  said  steamer  continued  towing  at  the  said 
d«  relict  in  various  directions,  but  failing  to  free  her  a 
diver  was  sent  down  but  could  do  nothing.  That  the  said 
s Warner  remained  attached  to  the  said  dereliot  from 
5.30  a.m.  until  2.30  p.m.  of  that  day.  and  then  proceeded 
to  St.  Mary's  Pier  in  the  Isles  of  Soilly,  when  the  captain 
of  the  steamer  requested  the  agent  of  the  steamer  to 
telegraph  to  Penzance  for  the  assistance  of  a  practical 
dit  er.  That  the  said  steamer  then  returned  to  the  said 
der«  Hot,  and  remained  by  her  until  6  30  p.m.  of  that  day. 

5.  That  at  6  p.m.  on  Saturday  the  7th  March  1874,  the 
said  steamer  again  proceeded  to  the  said  dereliot,  when 
an  attempt  was  again  made  by  a  diver  to  clear  the  said 
derelict,  but  without  effect,  and  that  the  said  steamer 
remained  there  until  4.40.  p.m.,  when  the  master ,  having 
received  information  that  a  practical  diver  had  been 
obtained,  and  was  on  beard  the  pilot  nutter  Presto,  which 
had  left  Penzance  that  morning  with  mails  and  passen- 
gers, and  the  weather  being  calm,  and  it  being  urgently 
necessary  that  no  delay  should  take  place  in  the  arrival 
of  the  diver,  the  steamer  left  the  said  dereliot  at 4.40  pja, 
and  proceeded  to  meet  the  said  pilot  cutter,  and  tell  in 
with  her  about  7.90  p.m.  off  the  Logan  Bock,  and  there 
took  off  the  diver,  mails,  and  other  passenger*,  and 
arrived  at  Soilly  with  them  at  11.50  p.m.,  but  that  tbs 
■aid  pilot  outter  did  not  ranch  Soilly  until  6.80  pjm.  om 
the  next  day 
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6.  That  at  8  a.ru.  On  Sunday  the  8th  Maroh,  the  said 
steamer  proceeded  to  the  (aid  wreok  with  ths  said  diver, 
and  with  ths  Friar  Tack  fitted  as  a  diving  boat,  and  with 
ths  nutters,  Ocm  and  jUionfie  in  tow,  and  that  at 
9.30  a.m.  ths  aaid  diver  went  down  and  worked  until 
310  p.m.,  when  the  tide  made,  and  he  conld  work  no 
longer.  That  at  1.30  p.m.  tbe  aaid  steamer  returned,  to 
St.  Marj'i  Pier. 

7.  That  on  Monday  morning  the  9th  March,  tbe  laid 
steamer  hiving  coaled,  took  extra  ropea  on  board,  and 
proceeded  to  the  raid  derelict.  That  at  9  a.m.  the  eaid 
diTer  went  to  work,  nmhaokled  one  chain  and  out  sundry 
wire  rope*  from  under  tbe  derelict.  That  at  2  p.m.  he 
left  work  u  the  wind  waa  blowing  strong.  That  tbe 
•aid  steamer  returned  at  3  p.m.  to  St.  Mary'a  Pier. 

8.  That  at  8  a.m.  on  Tuesday  tbe  10th  March, 
the  eaid  ateamer  baring  ooaled,  proceeded  to  the  eaid 
derelict  with  the  direr'e  boat  in  tow,  but  that  as  the 
wind  waa  still  blowing  strong,  the  direr  ooutd  not  work. 
That  the  said  ateamer  returned  to  St.  Mary's  Pool,  and 
there  remained  at  anchor  in  caee  the  derelict  should  get 
adrift. 

9.  That  on  Wednoeday  tbe  11th  March,  tbe  said 
ateamer  kept  up  eteem  at  St.  Mary's  Pool,  but  no  work 
conld  ha  done,  aa  it  waa  etill  bloving  strong. 

10.  That  at  8  a.m.  on  Thursday  the  12th  March,  the 
■aid  iteamer  again  proceeded  to  the  said  derelict  with 
the  direr' »  boat  in  tow,  and  that  the  laid  direr  worked 
for  three  hours,  but  had  to  give  op  aa  it  was  still  blowing 
atrong,  and  that  the  eaid  ateamer  returned  at  5  p.m.  to 
St.  Mary'a  Pier. 

11.  That  at  8  a.m.  on  Friday  the  13th  March,  tbe  eaid 
ateamer  again  proceeded  to  the  eaid  wreck  with  the  eaid 
diver's  boat  in  tow,  that  the  eaid  direr  worked  from  9  a.m. 
nntil  2  p.m.,  and  succeeded  in  cutting  chain  and  other 
gaar,  and  reported  that  the  wreck  waa  clear.  The 
said  steamer  then  towed  the  derelict  between  Inteidgen 
Point  and  Bar  Puis t,  when  she  grounded,  it  being  low 
water.  That  the  anchor  of  the  aaid  ateamer  held  the  said 
wrack  to  wait  high  water,  and  that  at  midnight  weighed 
anchor,  and  towed  the  eaid  wreck  nearer  to  Crow  liar, 
when  ehe  grounded,  the  aaid  strainer  holding  fast  nntil 
7  a-m.  on  Saturday.  That  the  aaid  diver  then  went  down 
and  cleared  the  wreck's  anahora  and  15  fathoms  of 
chain,  whiah  was  placed  on  board  the  Atlantic  pilot 
cutter.  That  the  eaid  diver  cut  the  wreck's  fore  rigging 
and  put  a  rope  fait  to  the  mast,  whioh  laid  rope  broke 
when  tbe  raid  steamer  attempted  to  pull  it  out.  That 
at  1  p.m.  the  eaid  ateamer  weighed  anchor,  tbe  eaid  diver 
having  stated  that  all  waa  clear.  Tbat  the  aaid  maetor 
finding  it  impossible  to  tow  tbe  derelict  over  Clow  Bar 
for  want  of  sufficient  water,  decided  upon  taking  the  aaid 
wreck  to  sea  and  towing  it  ronnd  and  through  St.  Mary'a 
Hound.  That  in  doing  eo  the  eaid  derelict  again  caught 
fast  in  Crow  Sound  on  a  ledge  of  rooks.  That  the  said 
ateamer  then  left  the  laid  wreck,  it  being  then  3  p.m.,  to 
coal  and  get  carpenter's  toole  to  ont  away  ths  mast  if 
possible.  That  at  5  p.m.  the  aaid  steamor  proceeded  to 
the  aaid  wreck,  and  found  she  had  partially  righted  ;  the 
crew  of  the  aaid  ateamer  then  commenced  to  out  away 
tbe  mast,  assiatsd  by  some  of  the  men  of  the  pilot  cutters, 
and  that  having  eucoosded  in  doing  so,  the  steamer  held 
to  tbe  wreck  all  night 

12.  That  at  7  a-m.  on  Sunday  the  ISth  of  March,  1874, 
the  aaid  steamer  went  to  tbe  eaid  wreak  with  15  fathoms 
of  ths  raid  steamer's  ohain  to  make  fast  to  tbe  bowe  of 
the  said  derelict,  to  whioh  another  tow  rope  waa  attached, 
there  then  bsfng  two  ropea  fast.  That  the  aaid  diver 
went  down  at  9  a.m,  and  found  her  starboard  riggingfast 
to  the  bottom,  which  be  cut,  and  finiehed  hia  work  at 
la. 15  p.m.,  two  hours  before  high  water.  That  tbe  said 
steamer  kept  fast  to  the  wreck  until  3.40  p.m.  with  her 
anchor  down.  She  than  weighed  and  proceeded  to  sea  for 
St.  Mary'a  Soand,  and  arrived  at  St.  Mary's  Boada  at 
7.1S  p.m.  with  tbe  wreck  safely  in  tow.  1  hat  the  said 
steamer  anchored  with  the  wreck  fast  until  Monday 
afternoon  at  2  p.m.,  when  ahs  weighed  anchor  and  towed 
thn  aaid  rlarolint  f  >  St.  Marv'a  Pier  Head,  tbe  said  tow 
rope  being  than  attached  to  the  onpetsn  on  tbe  pier,  wben 
sbo  was  taken  possession  of  by  the  receiver  of  wrecks. 

13.  That  the  said  atramer  is  of  the  value  of  70001.,  and 
r  plying  foe;  passenger*  and 

"  -*ie  lalee  of  Sailly,  and  alio 


with  ths  intticocies  of  the  navigation  of  the  Scilly  Islet. 
That  in  tbe  said  month  of  Mar»h  she  was  advertised  to 
make  two  voyagea  in  each  waok  each  way,  and  that  by 
her  salvage  aervins  performed  to  the  eaid  derelict 
between  the  e.id  3rd  March  and  the  eaid  15th  March, 
the  cost  or  coaling  the  said  ateamer  during  the  aaid  days 
averaged  10  tone  per  dieiu,  making  in  all  130  tone  at  32s., 
and  that  the  gross  earnings  lost  by  the  said  steamer  by 
her  aloresaid  services  were  considerable. 

14.  That  the  said  derelict  could  not  hare  been  brought 
into  a  place  of  safety  without  the  assistance  of  %  steamer 

intricate  navigation  of  the  leles  of  Scilly,  and  that  by 
rendering  the  aerviaes  a'orasaid  tbe  eaid  ateamer  not  only 
incurred  the  aroreaaid  pecuniary  loss,  but  also  incurred 
considerable  risk  of  damage  to  her  machinery  and  bull  by 
reason  of  the  dangers  and  risks  attending  navigation  in 
and  about  tba  lales  of  Scilly. 

15.  That  on  the  3rd  March  1874,  six  row  gigs,  namely, 
the  Franklin,  John  Bastion,  master,  the  White  Gig, 
Joseph  Legg,  master,  tbe  Lively,  Joshua  Woodcock, 
master,  the  Cianee,  John  Williams,  master,  tba  Wound, 
Richard  Nicholas,  master,  Lloyd's  Otj,  Alfred  Hicks 
master,  with  their  erswa,  proceeded  to  the  raid  vessel 
early  in  tbe  afternoon  of  the  same  day,  and  having  got 
fast  to  her,  towed  at  her  for  five  or  six  houra  until  the 
steamer  came  op  at  about  7  p.m.,  when  they  left  her  to 
the  steamer.  That  by  ao  towing  the  wreck  the  said  row 
gigs  and  other  boats  rendered  important  and  material 
salvage  service  to  the  wreck  by  preventing  her  from  being 
drifted  away  from  Sailly  by  the  northern  current,  and  by 
materially  aiding  in  keeping  her  in  a  good  position 
against  tbe  tide,  and  that  bnt  for  snch  services,  the  said 
wreck  might  bare  drifted  away  and  not  been  found  by  the 

10.  That  amongst  the  catling  boats  engaged  in  render- 
ing, or  endeavouring  to  render,  salvage  services  to  tbe 
said  derelict,  were  the  following  gigs,  namely,  the  Frank- 
Ijm,  with  nine  men,  whiah  cams  up  with  and  made  faet  to 
the  derelict  at  1.20  p.m.,".the  Dart,  with  eight  men,  whiah 
came  np  with  and  made  fait  to  the  derelict  at  2  p.m.,  and 
the  Lark,  with  men,  whioh  came  np  with  and  made  fast 
to  the  derelict  at  2  30  p.m.,  but  all  ths  said  gi£S  towed  at 
the  aaid  derelict  from  the  time  of  their  arrival  nntil  7 
p.m.  of  that  day,  and  that  at  7  p.m.  tbe  Burt  joined  the 
steamer,  and  that  subsequently  during  tbe  following  day 
nor  orew  assisted  the  steamer  in  her  atorasaid  services. 

A  similar  petition  waa  filed  on  behalf  of  the 
pilot  cutters  and  loggers.  Tho  luggers  named 
were  chiefly  engaged  in  carryiug  chains  and  ropea 
between  the  cutters  and  derelict.  Considerable 
loss  waa  suffered  by  the  salvors  in  the  way  of 
damage  to  tackle,  Ac.  The  defendants  admitted 
the  service,  and  submitted  to  the  judgment  of  the 

At  the  hearing  on  July  8th,  1874,  it  appeared 
upon  an  affidavit  of  the  shipowner,  that  the  value 
of  the  ship  at  the  time  of  the  salvage  service  was 
5001.,  and  that  the  value  of  the  freight  was  not 
more  than  5121.,  and  it  was  taken  that  ship  and 
freight  together  were  of  the  value  of  10001  j  and 
from  an  affidavit  of  the  owner  of  cargo  it  appeared 
that  the  value  of  tho  cargo  as  salved  was  30001.  At 
that  time  the  cargo  bad  not  arrived  in  London, 
and  no  freight  was  really  earned,  and  the  values 
were  estimates. 

The  Admiralty  Advocate  (Dr.  Deone,  Q.C.),  and 
Dr.  Tristram  for  the  steamship  Queen  of  the  Bay, 
and  gigs. 

B.  E-  Webiter,  and  TF.  Q.  F.  PhUUmore,  for  the 
pilot  cutters  and  luggers. 

E.  C.  Clarktoa  for  the  defendant  the  owner  of 

ffoUanu    for   the    defendants    tho   owners   of 

Sir  B.  Philliiiom.— I  consider  tho  salvage  aa 
one  of  great  merit,  and  as  derelict  to  be  dealt 
with  moat  liberally.    Unfortunately  the  property 
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is  very  small,  and  it  is  agreed  that  1000J.  will 
represent  it.  The  first  thing  I  shall  do  ia  to  take 
the  sum  of  400!.  oat  of  it  for  damages  that  have 
been  done  to  the  steamer  and  sailing  Teasels,  Hind 
something  for  the  gigs.  That  leaves  36001.,  out 
of  which  I  have  to  award  salvage,  and  considering 
all  the  circumstances  of  this  case  I  shall  give 
20001.  salvage. 

R.  E.  Webtter.- — Before  the  court  apportions  the 
salvage  I  wish  to  call  attention  to  an  agreement 
which  was  entered  into  between  the  master  of 
the  steamer  and  the  pilot  cutters  as  to  the  way  in 
which  they  were  to  share.     It  was  as  follows  : 

At  Sea,  3rd  Maroh,  1874. 

It  i*  thii  day  mutually  agreed  between  Capt.  Stephen 
Gibson,  of  the  one  port,  ud  Walter  Hicks,  licensed 
pilot,  of  the  other  part,  that  the  Queen  of  the  Bay 
steamer  shall  tow  a  certain  derelict  vessel  now  off  St. 
Martin's  Head  into  the  port  of  Scilly,  and  if  required 
within  the  piers  at  St.  Muy'i,  on  the  following  terms, 
that  is  to  say,  tbat  whatsoever  amnaiits  may  hereafter 
be  awarded  to  tbe  eight  pilot  cutters  and  their  crews 
for  services  already  rendered  in  towing  said  derelict,  or 
for  any  subsequent  work  in  getting  eiud  derelict  into 
Scilly,  and  then  aafely  mooring  her,  and  also  whatever 
earns  may  be  awarded  to  the  Queen  of  the  Bay  for  towing 
■aid  derelict  into  Scilly  shall  be  thrown  into  one  common 
fnnd,  and  that  the  same  shall  be  divided  into  ten  and  a 
half  equil  shares,  and  that  each  of  the  eight  pilot  cotters 
shall  have  one  share,  and  the  Queen  of  the  Bay  two  and 

Approved— Robert  Ashford,  Stephbk  Ginsoy, 

Abraham  Hicks,  Walter  Hicks. 

'William  CI.  Mortimor. 
That  agreement  was  signed  on  behalf  of  all 
parties  and  approved  by  them,  nod  I  pubmit  tbat 
it  ongbt  to  bo  considered  binding.  Wo  pay  tbe 
luggers— the  four  signatures  after  that  of  the 
master  of  the  steamer  (Gibson)  are  signatures  of 
tbe  pilot  cutter  masters. 

The  Admiralty  Advocate.— That  agreement  no 
doubt  was  entered  into  when  the  steamer  first 
came  np,  but  not  by  the  whole  of  the  pilot  cutters, 
and  those  who  did  not  sign  it  repudiated  the 
agreement  and  refused  to  have  anything  to  do 
with  the  steamer,  and  the  steamer  was  never 
employed  on  the  basis  of  that  agreement  at  all. 
If  she  had  then  taken  hold  of  the  derelict  she 
would  have  been  able  to  keep  her  in  deep  water, 
and  tow  her  straight  into  safety  in  about  six 
hours.  The  cutters  were  unable  to  manage  her, 
and  let  her  get  into  shallow  water,  and  so  kept 
the  steamer  at  work  for  sixteen  days.  The  agree- 
ment  was  made  upon  the  supposition  that  tbe 
steamer  could  get  bold  at  once. 

R.  E.  Webster  in  reply. — There  was  no  repudia- 
tion, only  delay  in  employing  the  steamer,  the 
master  of  which  kept  the  agreement  in  his  own 
possession. 

Sir  E.  Piiilumohk. — The  court  finds  itself  placed 
in  a  position  which  it  would  not  have  solicited  for 
itself,  but  as  both  parties  in  this  case  have  agreed 
that  I  should  decide  what  appears  to  me  to  be  tbe 
true  result  of  tbe  statements  made  by  each  of  them 
I  must  not  shrink  from  tbe  task.  I  have  this 
great  fact  before  me,  that  here  is  a  very  deliberate 
sgreement,  duly  signed  and  made,  and  which,  as 
far  as  I  nm  able  to  understand  it,  does  not  appear 
to  me  at  all  inequitable  in  its  terms.  Such  an 
agreement  made,  as  this  was,  not  nnder  any  coer- 
cion or  under  the  operation  of  any  disturbing  force 
of  any  tort  or  kind,  ought  to  be  upheld  by  the 
court  unless  the  cancelling  of  it  be  shown  to  be 
™  Dine  reasons  haye  been  mentioned  by  | 


the  Admiralty  Advocate  why  this  agreement 
should  not  be  acted  upon.  Forming  the  beat 
judgment  I  can  on  these  very  scanty  details,  I 
cannot  conscientiously  arrive  at  any  other  conclu- 
sion than  the  following  i  I  have  no  evidence  that 
this  agreement  which  was  produced  out  of  the 
custody  of  the  owners  of  the  Bteamer  has  been 
cancelled,  and  I  must  therefore  pronounce  for  it 
and  order  the  money  to  be  apportioned  in  accord- 
ance with  it. 


Notice  of  appeal  was  given  against  the  decree 
on  behalf  of  the  shipowner,  but  the  appeal  was 
afterwards  abandoned,  and  the  shipowner  paid  his 
proportion  of  the  salvage  on  the  basis  of  tbe  above 
award.  The  cargo,  which  had  been  Balved,  was 
subsequently  sold  in  London  with  tbe  consent  of 
the  salvors,  who  expected  there  to  find  a  better 
market.  The  cargo  then  realised  the  sum  of 
27ii7i.  3b.  3d.,  oot  of  which  Bum  the  freight  due  for 
the  carriage  of  cargo  nnder  the  charter-party  had 
to  be  paid.  The  owner  oE  cargo  alleged  the  satn 
due  for  freight  to  be  tbe  whole  amount  payable 
under  tbe  charter-party,  viz.,  15131.  7s.  5d. ;  while 
tbe  shipowner  alleged  the  freight  due  at  London 
in  the  amount  delivered  to  be  about  10001.,  and  no 
more,  and  that  from  this  Bum  he  was  entitled  to 
deduct  tbe  expenses  of  carrying  the  cargo  from 
Scilly  to  London  before  the  freight  paying  salvage 
could  be  ascertained.  The  owner  of  cargo,  on  the 
sale  being  effected,  discovered  that  he  had  made  a 
mistake  in  his  estimato  of  tbe  value  of  the  cargo, 
in  so  far  as  he  had  not  deducted  from  that  value 
tlie  freight  payable  on  delivery,  and  that  conse- 
quently by  the  decree  he  had  become  liable  to  pay 
salvage  on  the  freight  as  well  as  his  cargo, 
although  the  salvage  on  the  freight  was  payable 
by  the  shipowner;  deducting  the  whole  freight 
due  from  the  price  of  the  cargo,  there  remained 
12831. 15a.  lOd. 

The  following  notice  of  motion  was  accordingly 
filed  on  behalf  of  the  owners  of  cargo  : 

We  Parker,  Watney,  ud  Clarke,  solicitor*  for  tbe 
defendant,  owner  of  cargo,  give  notioe  that  we  shall  by 
counsel  on  the  first  day  of  December,  move  tbs  judge  is 
court  to  allow  tbe  defendant,  C.  W.  Dieeeldorff  (the  owner 
of  tbe  oargo  wbieb  was  on  board  tbe  laid  fibip  when  the 
salvage  services  were  rendered!,  to  reduce  the  value  of  the 
■aid  largo  from  30001.  to  12831. 15t.  104.,  the  net  prooeedi 
of  the  sale  of  the  said  cargo,  an  J  to  reduce  the  salvage 
accordingly. 

This  motion  oame  on  for  bearing  on  1st  Dec 
1874,  and  was  opposed  both  on  behalf  of  the 
salvors  and  of  tbe  shipowner,  and  it  then 
appeared  that  there  was  tho  above  mentioned 
dispute  as  to  the  amount  of  freight  which  wasdue 
in  London,  and  which  the  owner  of  cargo  claimed 
to  deduct  from  tbe  valuo  of  his  cargo  before  pay- 
ing salvage;  the  shipowner  also  alleging  that  he 
was  only  bound  to  pay  for  the  amount  of  freight 
actually  duo  alter  deducting  the  expenses  of 
carriage-  from  Scilly  to  London,  and  that  this 
amount  was  only  512i.,  to  which  tho  salvors 
objected,  alleging  tbe  amount  due  to  be  con- 
siderably greater.  Under  these  circumstances 
the  judge  referred  the  cose  to  the  registrar  to 
report  the  amonnt  of  freight  payable  to  the  ship- 
owner, and  in  respeot  of  which  the  shipowner  was 
liable  to  contribute  to  the  salvage  awarded.  On 
8th  Jan.  1875,  the  registrar's  report  waa  filed,  and 
thence  it  appeared  that  the  freight  payable  to 
the  shipowner  was  doe  as  follows  : 
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Whole  freight  payable  under  the  charter- 

party  £1768  17    3 

Advanced  at  Honduras 255    9  10 

Freight  payable  on  delivery  of  cargo  in  Lon- 
don     1513    7    5 

Expenses  attending  transshipment  of  cargo 
and  oonreyanoe  from  Soilly  to  London  ...      700    7    0 

Leaving  net  freight  earned  by  shipowner  in 
London 813    0    5 

The  report  concluded  as  follows:  "But  inas- 
much as  the  salvage  services  were  concluded  in 
March  1874,  and  great  delay  then  ensued  in 
arranging  for  the  transshipment  and  conveyance  of 
the  cargo  to  London,  I  am  of  opinion  that  the 
amount  of  freight  in  respect  of  which  the  owner 
of  the  vessel  is  liable  to  contribute  to  the  salvage 
awarded  in  this  case  may  be  fairly  estimated  at 
1000J. 

Jan.  19,  1875. — The  motion  again  came  on  for 
hearing. 

Butty  Q.C.  and  Qamsford  Bruce,  for  the  owners 
of  cargo. — The  cargo  owners  have  become  liable 
to  pay  upon  too  large  a  sum  whilst  the  shipowner 
is  liable  to  pay  upon  too  small  a  sum  for  freight. 
The  contributory  value  of  the  cargo  is  the  amount 
at  which  the  cargo  sold  less  the  freight  payable  in 
London;  the  freight  payable  in  London  was 
15131.  Is.  5(2.,  and  consequently  the  cargo  should 
contribute  upon  a  value  of  1283Z.  15*.  lOrf.,  and 
not  upon  30001.  as  taken  at  the  hearing.  At  the 
same  time  the  value  of  ship  and  freight  must  be 
taken  at  a  larger  sum,  the  freight  alone  being 
greater  than  the  value  at  which  ship  and  cargo 
were  taken  at  the  hearing.  In  all  such  cases,  in 
this  court  the  whole  freight  is  deducted  from  the 
value  of  the  cargo.  The  only  point  they  can 
raise  is  as  to  the  power  of  the  court  to  alter  the 
contributory  value  after  the  hearing  and  award. 
[Sir  B.  Phillimobe. — I  think  I  have  the  power  if  I 
chose  to  exercise  it,  so  on  that  point  you  need  not 
argue.]  Then  the  cargo  haying  been  properly 
sold,  the  price  realised,  less  the  freight,  must  be 
taken  as  the  true  contributory  value.  [Sir  B. 
Philumose. — The  value  of  the  cargo  as  given  by 
you  at  the  hearing,  including  freight,  was  30001. 
I  can  on  principle  allow  that  figure  to  be  altered. 
The  freight  you  are  entitled  to  deduct,  as  that 
should  have  been  allowed  for  at  the  hearing. 
The  only  practicable  way  out  of  the  difficulty  in 
this  peculiar  case  will  be  to  ascertain  exactly 
where  the  mistake  lies,  and  then  remodel  the 
whole  award  and  make  a  decree  pronouncing  the 
exact  sum  payable  by  each  party.] 

W.  Q.  F.  PMllvmore,  for  the  salvors.  If  the 
court  determines  to  take  that  course,  I  ask  that 
the  amount  upon  which  the  shipowner  must  con- 
tribute should  be  increased.  The  values  which  he 
?ive  at  the  hearing  were  too  small.  [Sir  B. 
hillimore. — If  I  have  power  to  remodel  the  case 
at  all  I  must  have  power  to  make  the  shipowner 
pay  upon  a  larger  sum.]  It  is  not  fair  to  the 
salvors  that  the  values  given  by  the  defendants 
should  be  altered  now.  The  defendants  should 
be  bound  by  them. 

E.  O.  Oiarkeon  for  the  shipowner.  I  submit 
that  the  court  has  no  power  to  remodel  the  decree 
as  against  the  shipowner.  At  the  time  of  the 
hearing  the  cargo  was  not  in  London,  and  had  not 
been  sold,  consequently  no  freight  had  boen 
earned,  and  the  value  of  the  freight  was  estimated 
and  that  estimate  was  accepted  by  all  parties. 

Vox.  HL,  N.8. 


The  shipowner  appealed  against  the  decree,  and 
then  abandoned  his  appeal;  if  the  decree  is 
altered  now  he  cannot  have  his  right  of  appeal 
restored  as  it  was  before,  and  cannot  be  placeed  in 
the  same  position  as  he  was  at  the  time  of  the 
pronouncing  of  the  decree.  If  any  alteration  is 
made  in  the  contributory  value  at  all,  the  full 
freight  should  be  deducted  from  the  cargo  and 
the  full  expenses  from  the  freight,  and  the  sum  of 
the  two  remainders  and  the  value  of  the  ship  will 
give  the  contributory  value  of  the  whole. 

Butt,  Q.C.  in  reply. 

Sir  B.  Phillimoke. — The  question  raised  on  this 
motion  is  embarassing  ana  peculiar.  Several 
suits  of  salvage  against  ship  freight  and  cargo 
proceeded  to  hearing,  and  an  award  was  made 
upon  values  agreed,  and  that  award  was  appealed 
against,  but  the  appeal  was  abandoned.  Since 
the  hearing  new  evidence  of  value  has  been  pro- 
duced, from  which  it  appears  that  the  owner  of 
cargo  has  been  decreed  to  pay  a  greater  propor- 
tion of  salvage  than  he  would  have  done  if  the 
real  value  of  the  cargo  had  been  brought  to 
the  notice  of  the  court  at  the  hearing;  in  fact 
the  award  was  made  against  the  cargo  inclusive 
of  the  value  of  the  freight  instead  of  less  the 
freight. 

When  this  motion  first  came  before  the  court 
the  affidavits  were  vague  and  inconsistent,  and  I 
referred  the  matter  to  the  registrar  to  report  as  to 
the  amount  of  freight  due  on  delivery  of  the  cargo, 
and  he  has  given  an  estimate  of  what  is  the  fair 
contributory  value  of  the  freight,  and  with  this 
estimate  I  agree,  as  I  have  no  doubt  extra  expense 
was  occasioned  by  the  delay. 

It  has  been  contended  that  the  whole  of  the 
freight  received  on  the  delivery  of  the  cargo  in 
London  should  be  deducted  from  the  proceeds  of 
the  cargo  in  order  to  ascertain  the  value  of  the 
cargo  for  the  purpose  of  the  salvage  suit.  But  I 
am  not  satisfied  that  that  is  so ;  and  I  think  the 
registrar  has  arrived  at  a  proper  conclusion.  The 
salvage  service  was  completed  at  Scilly,  and  for 
the  purpose  of  this  case  it  is  necessary  to  consider 
what  was  the  value  of  the  freight  and  cargo  at 
Scilly.  In  estimating  the  value  of  the  freight  the 
registrar  no  doubt  had  in  his  mind  the  principle 
laid  down  by  Dr.  Lushington  in  TJie  Norma: 
(Lush.  124.)  I  am  also  of  opinion  that  the  cargo 
must  have  deteriorated  by  the  delay,  and  that  con- 
sequently the  salvors  are  entitled  to  have  the 
value  of  the  cargo  as  given  at  the  hearing,  and 
that  it  would  be  unfair  to  take  its  value  at  the 
sale  six  months  later.  I  shall  hold  that  the 
respective  parties  are  bound  by  their  values ;  500Z. 
for  the  ship,  and  30001.  including  cargo  and 
freight. 

On  consideration  of  all  the  circumstances  of  the 
case,  I  think  I  shall  do  justice  by  holding  that 
the  total  value  of  the  property  liable  to  pay 
salvage  is  less  by  5001.  than  the  values  on  which 
the  court  based  its  award.  I  arrive  at  this 
result  by  adopting  the  registrar's  report  and 
taking  the  value  of  the  freight  on  which  I  have  to 
award  as  1000Z.  Taking  this  as  the  value  of  the 
freight  it  becomes  necessary  to  reduce  the  value  of 
the  cargo,  as  given  at  the  hearing,  by  this  sum  of 
1000L,  for  I  think  it  has  been  clearly  proved  that 
the  freight  was  erroneously  included  in  this  value ; 
the  value  of  the  cargo  will  therefore  be  20001. 
The  value  of  the  ship,  according  to  the  amended  value 
taken  at  the  hearing,  was  5001.,  and  the  freight 
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vf |,j/  I,     I     iLWIir'li'l     Ytlf.:    l,\M  It    follow*    Mlflt,    AH 

I  nil' n'1  lo  r'frci'l'l  Mo  whole  raw,  th«»  owners 
ill  tl.i  .  In|»,  Ihivihj/  l#«  «ri  ifif|i-fi-«l  to  pay  Hiilvu^oou 
un  iin.ftiifii  nl    Im  ii'lil  loo  >:riiiill  by  'iOOr,   will  have 

In  KifilllllMl'  Oil  u  VIlliM-  ill  I  ■  I'll  if,  ami  the  OWIl'TH 
III      lltf|/0     llp'ill     Ill's     VIlliM!    »•!      Ml'!      filial      le«n     thu 

Miii'iujili  nf  In-i^lil.  «!■■•-.  vi/.  ,  up""  i!'HM»/.  The 
•irii'in nl.  nl  t)i"  mini  nil'  inly  awarded  in  u  reward 
Imi   lli«   i'ii  >,  i' 'M    iniii'.l.  in    •■•in  ■  I'jiii'iifu   lm    ii'iliir-fil 

|,y i  ii'lilli.  Mini,  ik,  li'nii  .''hmi/.  |.m   \ 7 '■<"!.      Tim 

ill  It  inliiiilii  will  liiiv'i  I't  |Miy  I '/•'"/-  in*  wilvugo,  and 
ion/  iim  i  MinjH  miiI  inn  I'nr  the  •liimii^1'  done  to  Mie. 
Miilvni-n,  tiiiiliitiK  liu^'Mier  '.'.I. '.<»/.  The*  hm in  will 
hum  In  lm  | j i ■  i i J  I ■  y  flu1  iliJ'i'inlitiitM  ilm  I'lillnwM  :  My 
I  In  ntMii'iMiil  I  li'1  \<  iti-i-l,  •/'!'/!' "  .Iiiiii-/i«'»i;/,  ll|inli  a 
\hIiimiiI  I  -' .<  H »/  #  t  In  rum  nl'  '.'.!.  7.  ;  liy  I  ho  owners 
nl  Miiii'iMpo,  ii|iuii  n  \iilim  (if  '.lOIMlJ.,  tln>  Hlllil  of 
I  '.  "7  " 

Til"  i|in limit    roiimuia   in   In   llu1   r<>  •(  >    of   this 
ii|i|iln  nl  Km        'Tin*   Milvor.  Illllnl.  ho  hnrue  Illirillll'SS, 

nml  Mm-m  Inn-  Mm  i|uivilniii  ii>  mIii'Mht  I  he  (iwurr  or 
i>iii|Miaiii  Mn«  iiIii|miwiii«i\  «»  linlli.  are  l»»  |«i\  l-heir 
,.,,.  I  ,         Tho    mi   tul, i'    win     li.ut     nl"    tin*    iiwiii'I'    of 

,.m  i>,i i|   In*  Mii'ii-liHi*  inn- I  pay  tln'ri»-ls   of  Mir 

t-iil \ hi  ii.  Imi  n  it  wim  ii  iiiiiliii'  wilhiii  Mie  know- 
liul|Mi  nl  llu*  rihi|ni\iiii t,  In'  and  Mu«  owner  ot'  oargn 
iiiii  I  om  Ii  hem   their  own  ro-|-*. 

."•••Ill  lliil'l    I  til-    llu*     |illH1l1lll:;.    Mil'    OW  ll.'1'S    x*\'    I  ho 

<,»  .  ,u  ,■»  /'..■  /'.i  /,  Ao  .  /•"'■•'..   /'•"■  ■■  i".  and  -'«  »: A" ■■'«:*. 
•'itilifitm  ■•   for    I  ho    plaint  ill's,    tho   pilot    outlets. 

Ao  ,  /  -'ii ■/■ »»  nntl  i  '•» 

.S.iluitoi'i  lor  thodup.  /J. '.'.'■*  -it,  N.".'.siMil  t\'::\n-ii. 
Nohoiloiu  lor  tho  o«irgo(    /\iiv.t,    H'ii.'.j ■■;;.  and 
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1       w!,i,  lute-  h*-'H  ivf'-th—l  th*:refbnt  have  hern  pre- 
j       i/'n»i./i/  .y./f  /##>/•'/!*«:  //i  yf'fjt  and  who,  although 
viifi'iih'j  privations  jt*tni   x-'arcitij  of  water  and 
tsjiHHnrt!,  art;  not  in  any  imnwdiate  danger. 
I'll  km.  were  two  onuses  of  salTagc   instituted,  the 
our;  on  behalf  of  Edward  Elton,  tho  oommander, 
u  nd  r>thrTS  thr.*  officer  and  crow  of    the   steamer 
I\ii:h,ujIuiuj%  iind  the  other  on  behalf  of  tbo  owners, 
ruiistir,  iiikI  ctijw  of  the  steiiin.ship  Cor  inna,  a  pni:ist 
l.hi;  vnr^ro   lately  laden  on  board    tho   Bteam^ltip 
\Vni>*nn'i  and  tho  ship's  fittings  belonging  thereto 
and  lately  on  board  thereof,  and  against  the  owners 
thereof  intervening. 

The  fiicts  of  the  case  sufficiently  appear  in  the 
pleadings  and  judgment.  Pleadings  were  filed  in 
Imtli  causes.  The  petition  on  behalf  of  the  com- 
mander and  o Ulcers  and  crew  of  tho  Kwanytung 
was,  so  fur  as  is  material,  as  follows  : — 

I.  The  Kwaihjtumj  i«  an  iron  paddle-wheel  steamer  b*. 
longing  to  thu  Coiulmy  Muvcrnment.  She  ia  of  523  toni 
(invcrnini'tiL  mcii.Hiiroineiit,  and  150-horse  power,  and  hai 
two  I'njrincH.  llor  crow  oonaiat  of  a  commander,  clerk 
*ud  ^unuor,  thri*o  otliopn,  four  on^ineera,  the  quarter- 
iini!*torrt,  uiul  about  seventy  men.  She  al*o  carried  *«Tei 
HiiMior.4  uh  inariuoit.  The  h'u'in>jtn)\,)  was  originally  a  gm 
voHMfl,  hut  ii  fow  yoarri  tfince  was  fitted  np  as  a  dispatch 
boat,  ami  linn  ninco  been  and  id  now  empl.yed  solely  on 
politiivil  duty. 

-.  The  oonimandiT  and  oftlt?ers  of  the  K '-"ir.j*Artj  art 
uiu'ovonaiitvd  civil  *»«»rvauta  of  the  Bombay  <.TOvernsesx. 
and  tho  plaintiff*  are  prosecuting  thi»  suit  with  the  pss 
mission  anil  approval  of  the  Lords  Commissioners  of  Hsr 
Majo^iy'o  Admiralty. 

;i  The  II".- ■•jb'imji  was  an  iron  screw  steamer  bel^^fiif 
to  Ni'woantle-upon-Tyne.  of  lt(^  tons  register,  asj  ft 
the  time  when  the  became  a  wreck,  as  hexv-inafier  nes- 
t-.oneil,  she  hatl  on  board  a  general  Indian  cargo  of  a; 
;».uV>  ton*.  con*i#ting  of  silk,  indigo,  raw  hiies. 
ooffoe,  >holUo.  wheat,  rice,  lic#eed.  and  cth«r  fxci  ct 
tbi1  value  of  half  a  million  sterling. 

I.  About  midnight  on  the  -o:h  Feb.  1*74.  ti*  ir>;rt*j; 
laden  as  in  : he  1**:  preoedin;  pararrarb  is 
ar.d  in  the  ^v»ur*e  of  her  voya^re  fr."»z:  Calratii 

*:ru.-k  or.  a  torsi  reef  .  ff  the  I<laai  :^  Kc 

K«v.  S»Vi,  :n  wtitu.ie  1  ."»*•;*■  N..  Icsgitsie  <i  I*  E .  sat 
iv.  a  :ew  h.^ur*  il'.ed  w;th  »A:er.  At  dayl^st  z&t  *  usm- 
i:  c  com:^  ''r.;  7-**?-  z^er*  a^i  ^rew."x:s*-!C=^  af  as* 

l«WV.  f.fTT  a^i  ^■.\TT  7^T!».Z*.  »■?«    w^li  =L--~-     r^-I>T» 

»::w:  r.#K  *v:.v*ye>.:  : "  "i.   >l*ni.   wz^zz. 
l>e  £&::-'?.»'.  t^s:  *•..:  w.ii..  -:  ■"*•«:. 

>.„'ir*  *'.  i±:*  A>A*:«r.   :^s.  f.-ivi   15*  secc--   pSok  a 
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MARITIME  LAW  OASES. 
Cargo  «e  Woosung, 


[Ash. 


wreck  at  eleveu,  p.m.  on  the  evening  of  the  next  day,  the 
6th  March. 

7.  The  Kvxmgtung  found  the  Woosung  lying  in  a  moat 
exposed  position,  about  290  miles  from  Aden,  and  about 
thirty  miles  oat  of  the  traok  of  Teasels,  ho  that  no  Teasel 
passing  op  or  down  the  Bed  Sea  would  eight  the  wreak. 
There  waa  no  plaoe  nearer  than  Aden  from  which  any 
assistance,  except  that  of  the  Arabs  already  mentioned, 
could  be  obtained,  and  at  Aden  there  was  no  assistance 
Available  at  the  time,  exoept  the  Kumagtunj. 

8.  The  approaches  to  the  wreak  were  vary  daugerons  ; 
there  were  nnmerons  ooral  taefs  whioh  were  not  to  be 
found  marked  on  any  ohart,  and  there  were  some  spots 
olose  to  the  wreck  with  only  twelve  feet  of  water  on 
them.  The  bottom  wae  composed  mostly  of  immense 
bonlderi  of  ooral  rook,  and  there  was  a  wash  at  low  water 
between  the  island  and  the  wreak,  a  distanae  of  about 
two  mile*.  There  wae,  therefore,  the  greatest  difEcnltj 
and  danger  in  bringing  a  ship  near  the  wreck,  so  umoh 
•o  that  when  the  Corinnn  came  to  the  reaone  of  the  pas- 
sangers  and  crew,  ahe  waa  obliged  to  anchor  soma  miles 
off,  her  commander  being  afraid  to  bring  her  doaer  ;  and 
cm  a  subsequent  occasion,  when  Her  Msjeety'a  ship 
Salantii,  from  Aden,  homeward  bound,  called  at  Kntoma 
to  land  Captain  Wilson,  the  representative  of  the  Salvage 
Aseooietion,  ahe  suddenly  ran  into  three  fathoms  of 
water,  and  narrowly  escaped  striking  ;  and  those  on  board 
her  finding  the  ground  too  dangerous  to  approach  closer, 
anchored  that  Teasel  also  several  miles  off. 

9.  At  the  time  when  the  Ktnanatung  arrived,  it  waa 
evident  that  the  Woomng  had  been  Tory  badly  strained. 
.  .  .  She  oonld  not  hold  long  together,  and  gave  every 
indication  that  ahe  would  break  np  on  the  first  breeze, 
ae  ahe  ahortly  afterwards  did,  having  rone  all  to  pieoea 
in  a  gale  which  blew  for  several  daye  daring;  the  second 
week  of  the  following  month  of  April. 

10.  The  greater  part  of  the  cargo  of  the  Woosung 
having  been,  by  the  time  the  Kwnngtang  had  arrived, 
fifteen  days  under  water,  the  raw  hides  whioh  formed 

it  were  in  an  advanced  state  of   putrefaction. 

h«1  waa  full  of  noxious  gaaee,  and  when  on  the 

iial  of  the  Kivangtung  the  aommander, 

, cutter's  orew  from  the  latter  vessel, 

with  lanterns,  boarded  the  wreak,  and  went  below  to 
examine  it,  the  lights  they  aarried  in  many  places  were 
ly  the  foul  air. 


Thaw 


11.  The  position  of  the  moat  valuable  portion  of  the 
cargo  waa  faund  to  be  snoh  as  to  give  very  little  hope 
that  any  efforts  to  save  It  would  be  successful.  .  .  . 
The  Arabs  had  refused,  in  oonaeqnenoe  of  the  noxious 
gaaes,  to  go  down  into  the  laxarette  where  part  of  the 
■Ilk  waa. 

12.  By  the  tuna  that  the  Kwangtung  had  arrived  at  the 
wreck,  the  Greek  and  his  Arabs  had  begun  to  discharge 
a  part  of  the  cargo,  with  the  exception,  however,  of  about 
eight  or  ten  onset*  of  indigo  they  had  salved,  and  were 
ooonpied  in  salving  only  a  portion  of  the  hides,  cotton, 
■balMO,  jut*,  tea.  and  light  goods  that  had  bean  stowed 
at  the  top.  At  that  time,  there  waa  no  prospect  of  their 
being  able  to  save  a  single  bale  of  silk,  or  at  moat  more 
thnn  80  or  100  oheeta  of  indigo.  They  possessed  no 
tackle  of  their  own,  and  that  belonging  to  the  ship  aome 
of  them  had  stolon  and  carried  away,  and  even  if  they 
had  bad  any  tackle  or  appliances,  they  were  without  the 
■kill  to  make  us*  of  them.  They  ware  without  any 
system  or  ecnoerted  plan,  and  bnt  a  small  number  of 
than  were  really  at  work,  and  then  only  a  few  hours 
eeoh  day,  beginning  about  eleven  a.m.,  and  leaving  off 
before  four  p.m. ;  anoh  work  aa  they  were  doing  there- 
fan  proceeded  very  slowly. 

13.  Captain  Carlin,  the  captain  of  the  Woosung,  having 
informed    the  commander    of    the   Kwangtung    of    the 

ution  of  the  indigo  and  silk,  as  already  described,  and 
A  the  Arabs  ware  not  able  to  save  them,  requested  the 

i«r  (if  the  Suanof une  to  undertake  the  aalTage 

portions  of  the  cargo,  upon  the 

had  entered  into  with  the  Greet 


SS 


those  ha 


o  Greek.    The  captain 


...._.._..._ atioii  the  labour,  fatigi , 

risk  to  Ufa  and  health,  which  the  salvage  must  inevitably 
Involve,  and  the  doabtfnl  nine  of  the  goods  when  salved, 
ft  waa  oocsklsrsd  that  lees  than  one  half  of  the  net 
proceeds  of  what  the  plaintiff ■  ooald  recover  would 
aot  «fnd— «j  remunerate  than,  and  the  plaintiffs 
soasequeuUy  rafmtad  to  undertake  the  salvage  at  the 


aame  rate  as  the  Greek.  After  a  discussion  of  about 
three  honra  between  Captain  Carlin  and  the  commander 
of  the  Sieanglung,  it  waa  ultimately  arranged  that  the. 
plaintiffs  were  to  receive  one  half ;  and  the  terms  aet  out* 
in  the  following  agreement  having  been  agreed  upon, 
the  agreement  itself  waa  drawn  np  and  signed  by  the 

"  Kotama.  March  9th,  1974 
"  It  is  thia  day  mntnallv  agreed  between  Capt.  Carlin,  of 
the  JTooiuno,  end  Capt.  raton,oitheA"uianjlunj,i.e. :  The 
latter  agrees  to  eave  aa  much  as  possible  of  the  cargo, 
gear,  tackling  and  fittings  belonging  to  the  above  named 
vessel,  including  everything  on  deok  or  below  that  he 
possibly  can,  and  consign  the  eame  to  Messrs,  Luke, 
Thomas  and  Co.,  at  Aden,  to  be  retained  in  their  cus- 
tody nntil  further  advioes.  After  the  eale  of  which,  and 
after  all  expenses  have  been  paid  thereon,  Captain  Carlin 
on  his  part  agrees  to  pay  to  Captain  Elton  or  hie  agents 
one  half  of  the  proceeds  of  the  same.  In  this  agreement. 
Captain  Elton  finds  all  necessary  men,  gear  and  appur- 
tenances for  the  discharging,  nnrigging,  shipping  and 
unshipping.  Also  for  landing  at  Aden  ;  and  Captain 
Carlin  holds  himself  irresponsible  for  any  accident  or 
damage  that  may  accrue  to  the  Kwangtung,  either  along- 
side the  Woosung  or  otherwise. 

'■  H.  Elcock.  "  D.  Carlin, 

"  0.  L.  Euwabds."  "  Master. 

14.  The  plaintiffs  began  by  stripping  the  wreck ;  and 
after  they  had  succeeded  in  earing  a  large  'portion  of  the 
fittings  and  gear,  the  captain  of  the  Woosung,  seeing  the 
imminent  danger  there  was  of  the  veeeel  breaking  up, 
decided  that  the  salvage  of  tho  indigo  and  silk  should 
proceed  with  all  speed.  The  plaintiffs  were  obliged  to 
make  openings  te  the  interior  of  the  wreak,  where,  from 
the  foul  air,  putrid  water,  and  intense  heat,  it  waa  then 
impossible  to  work.  To  let  in  air  and  fresh  water,  the 
plaintiffs  bad  to  get  np  wind  eaile,  and  to  open  (and,  in 
many  instances,  to  break  open}  all  the  between  deok 
ports  and  scuttles,  which  waa  accomplished  with  very 
great  danger  and  difficulty,  the  ports  and  scuttles  on  the 
starboard  aide  being  some  depth  under  putrid  water.  In 
order  to  get  at  the  indigo  (end  all  the  indigo  salved  by 
the  plaintiffs  was,  with  the  exception  of  fifteen  or  twenty 
cheets,  under  the  between  deok  hatches  and  under 
water),  the  plaintiffs  had  to  throw  overboard  a  large 
quantity  of  the  lighter  oargo,  whioh  wae  rotten  and  use- 
less ;  and  then,  so  aa  to  reach  the  main  hold  where  the 
indigo  lay,  they  had  te  break  open  a  great  portion  of  the 

15.  The  laxarette  of  the  Wootung,  under  whioh  about 
nineteen  balee  of  the  silk  had  been  stowed,  waa  ap- 
proached from  the  main  deck  inside  the  saloon  by  an 
opening  of  about  three  feet  square,  and  it  waa  full  of 
putrid  water,  whioh  lay  to  a  depth  of  about  four  feet  on 
the  between  decks. . .  . 

IS.  None  of  these  nineteen  bales  of  silk  oould  be 
reached  without  the  utmost  enduranoa  and  suffering  on 
the  part  of  the  plaintiffs. ...  It  waa  impossible  for  a  man 
to  remain  down  in  the  plaoe  for  more  than  a  very  short 
time.  The  men  eame  up  fainting,  and  their  ayea  running 
with  water,  and  the  tuodiual  officer  had  to  be  in  constant 
attendance  to  aee  that  their  eyea  were  bathed  aa  soon  as 
they  came  up,  in  order  to  alleviate  the  inflammation  from 
whioh  some  of  them  were  suffering.  The  first  officer 
still  continues  to  Buffer  from  an  acute  inflammation  of 
the  aye  occasioned  by  the  salvage  operations ;  and  be 
has  been  obliged,  after  having  been  some  time  in  hospital, 


captain  of  the  Woosung,  at  the  salvage  each  day  ae  long 
aa  they  oould  endure  the  etrain,  and  during  all  the  time 
were  constantly  at  work  from  five  o'clock  in  the  morning 
until  half -past  six  o'clock  in  the  evening,  with  only  short 
intervals  between  for  meals.  The  men  had,  at  tho 
private  expense  of  the  aommander,  to  be  plentifully  sup- 
plied with  stimulants  to  keep  them  up  to  the  exhausting 

18.  The  indigo  and  aOk,  as  soon  aa  they  were  salved 
by  the  plaintiffs,  wen  put  on  board  the  Kwangtmg, 
which  had  been  brought  close  np  to  the  wreck,  and 
between  it  and  the  land. 


MARITIME  LAW  CASES. 
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CABGO   «!    WoOSUNO. 


[Adk. 


e  days  of  severe  end 


20.  The  plaintiffa  having,  after  : 

oshiiuating   labour,   by  the  men.    ....    

desurihed,  aaved,  in  addition  to  the  gear  and  fittings  of 
the  Woosang,  547  chests  of  indigo,  and  nineteen  bales  of 
raw  silk  (which  was  fonnd  to  be  as  much  as  the  Ktvong- 
titng  could  carry),  they  then  conveyed  the  salved  pro- 
perty to  Aden,  where  they  arrived  on  the  18th  March 
1874.  The  plaintiffs  were  engaged  in  the  voyage  from 
Kotama  to  Aden,  and  in  the  discharge  of  the  salved 
property  at  Aden  about  ail  days ;  ana  as  soon  as  the 
unloading  was  finished,  the  property  was  delivered  to 
Messrs.  Luke,  Thomas  and  Co.,  who  subsequently 
handed  it  over  to  Captain  Wilson,  the  representative  of 
the  Salvage  Association.  It  was  afterwards  transshipped 
to  England,  where  it  was  sold,  and  realised,  after  pay- 
ment of  all  expenses  of  sale,  transhipment  and  warehous- 
ing, the  snm  of         I.  net. 

21.  The  Arabs  continued  at  the  salvage  during  all  the 
time  that  tba  plaintiffs  were  engaged  upon  it,  and  learnt, 
from  the  plaintiffs'  example,  to  work  with  greater  effect 
and  more  skill  and  system  than  before.  The  plaintiffs 
left  with  them,  when  the  Kwangtung  departed  for  Aden, 
suoh  of  their  hauling  gear  and  appliances  as  they  could 
•pare,  and  thereby  enabled  them  to  continna  the  salvage 
of  the  indigo  and  silk,  which  the  plaintiffs  had  com- 
menced. 

22.  On  the   31st   March,  the   Kwangtung    again    left 
—  'j  the  wreck,  taking  with  har,  by  the 

"  ;  Salvage  Association,  a  quantity  of 
i  luur  Englishman  engaged  by  the  asso- 
« to  be  employed  in  diving  for  the  cargo 

fin  the  wreck.  She  arrived  at  Kotama  on 
after  a  voyage  of  three  days,  and  the 
plaintiffs  {hen  fonnd  that  Capt.  Wilson,  the  repre- 
sentative of  the  Salvage  Association,  and  who  had  been 
landed  at  Kotama  from  Her  Majesty's  ship  Salamis,  on 
the  27th  March,  was  in  charge  of  the  wreok,  and  had 
assnmsd  the  control  of  affairs  there.  Capt.  Wilson, 
however,  refused  to  permit  the  plaintiffs  to  continue  the 
terms  of  th  -    --       .... 

igageti 
___  if  100!.  a  day.  The  plaintiffs,  however,  refused  __ 
depart  from  the  terms  of  their  agreement,  and  thereupon, 
having  in  the  meantime  salved  about  twenty-seven  case* 
of  indigo,  they,  at  the  orders  of  Capt.  Wilson,  discon- 
tinued the  salvage.  Having  stayed  near  the  wreok  For 
about  seven  or  eight  days,  the  Kinimgtitng  again  departed 
for  Aden,  taking  on  board  the  twenty-seven  cases  of 
indigo  and  a  cargo  of  the  goods  which  the  Arabs  had 
raised  and  landed  on  the  island.  These,  on  the  ship's 
arrival  at  Aden,  after  nine  days  occupied  in  the  voyage, 
and  in  the  unloading  of  the  vessel,  were  duly  delivered 
in  accordance  with  Capt.  Wilson's  directions. 

23.  About  the  same  time  that  the  plaintiff  a  had  been 
discharged  by  Capt.  Wilson,  or  within  two  or  three  days 
afterwards,  the  services  of  the  Arabs  were  also  discon- 
tinued, and  after  the  plaintiffs'  discharge,  the  only 
further  portion  of  the  cargo  saved  consisted  of  about 
109  oases  of  indigo.  On  the  12th  April,  when  the 
Kwangtung  departed  for  Aden,  it  had  begun  to  blow  a 
fresh  gale,  whioh  lasted  for  several  days.  The  butts  of 
the  Treoiwita't  decks  were  then  opening  two  or  three 
inches,  and  two  or  three  days  afterwards  she  went  to 
pieces,  and  (excepting  a  small  portion  of  the  cargo  which 
had  been  recovered  by  Capt.  Wilson  after  the  wreck 
broke  up)  all  that  then  remained  of  the  vessel  and  cargo 
were  sola  on  the  spat,  for  comparatively  a  very  small 
sum,  by  Capt.  Wilson. 

24.  A  period  of  about  nine  or  ten  days  elapsed  from 
the  time  when  the  plaintiffs  were  obliged  to  discontinue 
their  services  until  the  breaking  up  of  the  Woosung,  and 
daring  that  time  the  plaintiffs,  if  they  had  been  per- 
mitted to  do  so,  would  have  been  able  to  salve,  if  not 
the  whole,  the  greater  and  most  valuable  part  of  the 
cargo  still  remaining  in  the  wreok,  and  which,  as  already 
described,  was  afterwards  lost. 

25.  On  the  day  of  the  ship's  fittings 
and  furniture  of  the  Woonmj,  so  salved  by  the  plaintiffs 
as  aforesaid,  were  sold  at  Aden,  and  realised  the  sum  of 
about  4601.  net,  one-half  of  whioh  was,  in  accordance 
with  the  said  agreement  of  the  9th  March,  1874,  paid  to 
the  plaintiffs.  The  plaintiffs  do  not  further  prosecute 
their  suit  as  against  the  said  fittings  and  furniture,  or  as 
against  the  owners  thereof. 

26.  The  indigo  and  silk  so  salved  by  the  plaintiffs 
eould  not  have  been  recovered  without  their  exertions, 


and  but  for  their  services,  already  described,  would  have 
been  lost. 

The  answer  on  behalf  of  the  defendants  was  as 
follows : 

1.  The  tonnage,  horse  power  and  crew  of  the  Kutang. 
tuna,  are  correctly  set  forth  in  tbe  1st  Article  of  ths 
Petition  filed  herein.  She  is  one  of  Her  Majesty's  ships, 
belonging  to  the  Bombay  Marine,  and  was,  at  the  time 
of  the  happening  of  the  matters  next  hereinafter  stated 
or  admitted,  stationed  off  Adan,  and  subject  to  the- 
orders  of  Hsr  Majesty's  political  resident  there.  The 
consent  of  the  Admiralty  to  an  adjudication  upon  the 

E lain  tiffs'  claim  has  been  granted,  bnt  the  Admiralty 
ave  not  signified  any  approval  or   in  fact  approved 


2.  The  Wooitaig  and  her  cargo  are  correctly  described 
in  the  3rd  Article  of  the  Petition.  She  was,  through 
the  gross  carelessness  of  her  master,  wrecked  at  the 
time  and  place  described  in  the  4th  Article  of  the  Peti- 
tion. The  passengers  and  crew  conveyed  to  the  Island 
of  Kotama  the  morning  after  the  collision,  with  a 
plentiful  supply  of  stores  from  the  ship. 

3.  The  master  of  the  Woosang  took  the  steps  and 
made  the  agreement  stated  in  the  5th  Article  of  ths 
Petition.  He  also  communicated  with  the  Turkish  town 
of  Hodoida ;  and  the  governor  of  this  town  aent  a  force 
of  police  to  protect  the  property,  and  a  gnu  boat  to 
assist  in  the  salvage,  but  as  the  assistance  of  the  Greek 
trader,  mentioned  in  the  said  article,  having;  under  him 
from  two  hundred  to  four  hundred  Arabs,  most  of  then 
skilled  pearl  divers,  and  thirty  to  forty  boats  of  largt 
tonnage  had  been  already  procured,  the  servicee  of  ths 
Turkish  gunboat  were  thought  unnecessary,  and  she 
shortly  afterwards  returnedjto  Hodeida.  The  agreement 
with  the  Greek  trader  was,  as  the  .lefendants  enbinit, 
mads  at  a  very  high  rate,  and  solely  on  account  of  ths 
absence  of  any  other  available  assistance  at  that  tints- 
It  is  tine,  as  stated  in  the  said  article,  that  the  pas- 
sengers and  most  of  the  crew  were  sent  off.  In  addition 
to  those  of  the  crew  mentioned  in  the  said  article  as 
remaining,  the  stewardess  remained  behind  and  acted  as 
an  interpreter. 

4.  It  la  not  true,  as  stated  in  the  6th  Article  of  ths 
petition,  that  ths  Arabs,  engaged  to  salve  the  cargo, 
began  to  plunder  the  ship  or  destroy  her  furniture. 
Some  potty  articles  only  of  insignifinant  value  were,  as 
the  defendants  believe,  pilfered  by  Arabs 
with  the  Arab  salvors. 

5.  The  circumstances  in  whioh  the  Ktst 
despatched  to  the  Wootung  are  as  folio1 
of  March  a  telegram  reached  London,  which  was  in  the 
words  and  figures  following  i 

"  Aden,  3rd  March. 

"The  Smetiii  (a.)  reports  that  the  B'oosuno  (s.)  or  (?) 
of  Newcastle,  is  wrecked  on  tbe  Kolamelee  (or  Rolamee) 
reef,  twenty-five  miles  from  Jibbell  Tear,  master,  chief 
chief  engineer,  and  three  men  on  board,  remainder  gone 
to  Suez.  No  further  particulars.  The  Wootwng  (a.], 
Carlin  from  Calcutta  to  London,  left  Aden  19th  Feb." 

On  receipt  of  this  telegram  the  defendants  empowered 
the  "Association  for  the  Protection  of  Commercial  In. 
""     its  in  Wreoked  and  Damaged  Property,"  " 


toanghiiio   wi 
s:— On  the  & 


Captain  J.  A,  Heatheoto,  on 
ition,  bad  an  interview  with 


called  ths  "  Salvage  Ass 
in  this  matter.  Thereup. 
behair  of  the  Salvage  Ass 
the  Under  Secretary  of  State  ior  inmi . 

this  purpose  the  Secretary  of  State  in  Council,  a 

presented  to  him  that  the  Salvage  Association,  who  had 
at  that  time  no  other  information  than  that  contained  in 
the  aaid  telegram,  were  afraid  that  the  natives  might 
plunder  the  cargo  of  ths  Wooiung,  and  requested  Oust  he 
would  send  one  of  her  Majesty's  ships  to  the  Woowwng  to 
protect,  and  also  to  take  snob  steps  as  might  be  found 
possible  for  saving  the  cargo.  The  said  Capt.  Heath- 
cote  further  offered,  on  behalf  of  the  Salvage  Associa- 
tion, to  reimburse  the  expenditure  for  coal  ca 

board  ths  ship  to  be  so  sent,  and  further  t 

present  to  her  officers  and  crew,  should  their  at 
result  in  the  salvage  of 

Stale  should  think  fit.     '_    __ __ 

which  similar  assistance  had  been  several  times  recently 
afforded  by  the  Secretary  of  State  in  Council.  The  said 
Captain  Heatheoto  further  wrote  a  letter  to  the  said 
Under  Secretary  of  State  containing  " 
his  representation.    The  said  Under  S 
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d  the  first  breeze,  or  that 


of  behalf  of  the  Secretary  of  State  in  Council,  agreed 
to  send  upon  these  terms  one  of  Hot  Hajoety's  ships  as 
requested,  end  despatched  a  telegram  to  the  political 
resident  at  Aden,  in  the  words  sad  figures  following  i— 
"Steamer  (Foosung,  Calcutta  to  England,  stranded 
leu  Jubeel  Tear,  end  orew  obliged  to  leave  tcmbI. 
t_  ergo,  valued  200,0001.,  is  being  plundered  by  Arabs, 
Mod  gunboat  to  protect  property  immediately,  if  you 
think  naoessary." 

6.  In  obedience  to  these  instructions  the  political 
resident  ordered  the  K-aangtung  to  proceed  to  the  Woo- 
jiunji,  which  she  did  on  the  5th  of  March. 

7.  With  the  exception  of  the  actual  reef  on  which  the 
Waotang  was  lying,  there  was  no  spot  new  the  wreck 
with  eo  email  a  depth  of  water  aa  twelve  feet  only. 
There  wae  no  difficulty  or  danger  whatever  in  bringing  a 
ship,  ooming  from  Aden,  near  the  wreck. 

8.  At  the  time  of  tlis  arrival  of  the  Kwcmqlunq,  the 
Wootang  wae  a  total  wreck,  but  it  is  not  brae  that  she 
oould  not  hold  long  together,  or  that  ahe  gars  ~~  s-  l:- 
tion  that  she  would  break  np  '  '" 
ahe  shortly  afterwards  **'  — 
broken  for  a  1 
weather,  and 
hurrioans  of  unusual  violence. 

9.  It  is  true  that,  by  the  time  of  the  arrival  of  the 
AuKMiciung  at  the  wreck,  the  hide*  whioh  were  stowed 
on  the  top  of  the  rest  of  the  cargo  were  beginning  to 
get  rotten,  and  that  in  the  olosed  in  spaces  of  the  wreck, 
at  night  tune,  or  when  undisturbed  for  some  hours,  some 
foul  air  accumulated,  but  this  all  dispersed  when  the 
work  began  by  day,  although  the  smell  continued  very 
offensive. 

10.  At  the  time  of  the  arrival  of  the  KviangUng  much 
valuable  work  had  been  and  was  being  done  by  the 
Greek  trader  and  the  Arabs  employed  under  him.  The 
Greek  trailer,  however,  and  those  engaged  under  him,  had 
fitted  np  tackle  from  the  ship's  materials,  and  were 
working  very  well.  They  had,  at  the  time  when  the 
Kmangtung  arrived,  made  a  way  down  to  the  indigo,  by 
removing  most  of  the  cargo  of  small  value,  and  they  bad 
already  saved  from  eighty  to  one  hundred  chests  of 
indigo,  and  would  have  saved  the  whole  of  the  indigo  in 
that  hold,  as  well  as  the  neater  part  of  the  other  indigo 
in  the  vessel;  and  they  did,  in  fact,  afterwarde  save  a 
very  considerable  quantity,  notwithstanding  the  inter- 
ruption and  obstructions  caused  by  Captain  Elton,  as 
hereinafter  mentioned.  The  Arabs  being  divers  by  pro- 
fession, were  able  to  work  in  water  with  more  effect  than 
the  plaintiffs,  and  could  save,  and  did,  in  fact,  save, 
cargo  whioh  the  plaintiffs  were  entirely  unable  to  save. 
The  first  engineer  of  the  FPoosunp,  who  was  working 
with  the  Greek  trader,  was  well  able  to  break  open  the 
decks  as  required. 

11.  Soon  after  the  ffwanoluno  arrived  on  the  6th  of 
March,  an  agreement  was  entered  into  between  the  mas- 
ter of  the  Wooiung  and  Captain  Edward  Elton,  the  com- 
mander of  the  Kviangtttng,  for  the  saving  of  the  ship's 
fittings  and  furniture  which  were  of  small  value,  and 
realised  the  sum  atated  in  the  25th  Article  of  the  Peti- 
tion, on  the  terms  that  the  plaintiffs  should  receive  one- 
half  of  the  net  value  of  the  articles  salved. 

12.  On  the  9th  March,  the  agroement  stated  in  the  13th 
Article  of  the  Petition  wae  entered  into.  This  agree- 
ment waa  entered  into  upon  the  importunity  of  Captain 
Elton  and  by  collusion  between  the  master  of  the 
Woomtf  and  him.  The  defendants  submit  that  it  is  an 
agreement  which  the  master  of  the  Jfbosunc  had  not 
power  to  meke,and  an  inequitable  agreement,  and  one  not 
Binding  upou  them.  They  further  submit  that  Captain 
Elton  and  the  Kvxxngtvng  had  been  sent  to  the  H'oorunj 
in  pursuance  of  the  agreement  entered  into  between  the 
Salvage  Association  and  the  Secretary  of  State  in  Coun- 
cil, whose  servant  Captain  Elton  waa  ;  and  that  this  last 
mentioned  agreement  over-rode  any  agreement  between 
Captain  Elton  and  the  master  of  the  Waotwtg-  And  the 
defendants  lastly  submit  that  Captain  Elton  is  an  offloer 
in  Her  Majesty's  servios,  in  commend  of  one  of  Her 
Majesty's  ships,  and  sent  on  a  special  service,  had  no 
right  to  undertake,  eioopt  upon  his  own  terms,  any  work 
of  salvage  to  a  British  ship,  on  whioh  he  and  his  men 
never  ooald  be  properly  employed,  or  to  dictate  an  agree- 
ment  fixing  his  remuneration  before  ke  proceeded  to 


13.  The  greater  pert  of  the  saving  of  the  fittings  and 


gear  had  been  accomplished  before  the  agreement  of  the 
9th  March  was  entered  into.  After  the  9th  March  Cap- 
tain Elton  sat  his  men  at  work  in  saving  the  cargo  from 
the  hold,  into  which  the  Arabs  had  cleared  a  way,  and 
by  the  17th  March  the  plaintifle  had  salved  the  cargo 
stated  in  the  20th  Artiole  of  the  Petition.  This  cargo 
was  then  conveyed  to  Aden, and  discharged  and  delivered 
aa  atated  in  the  said  20th  Article.  The  net  value  of  the 
cargo  eo  saved  and  carried  to  Aden  by  the  fwanoluny 
was  25,9291. 

14.  The  work  of  saving  this  portion  of  the  oargo  was 
difficult  work  and  hard  labour,  with  some  disagreeable 
or  unpleasant  adjuncts,  and  performed  in  hot  weather. 
With  the  exception,  however,  of  that  portion  of  the 
oargo  to  which  the  15th  and  16th  Articles  of  the  Petition 
relate,  there  was  no  great  difficulty  and  no  danger  in  the 
salvage  of  it.  As  to  that  portion  of  the  cargo  which  is 
referred  to  in  the  15th  and  16th  Artiolea  of  the  Petition, 
which  wae  of  comparatively  small  value,  only  being 
worth  7001..  and  no  more,  it  ws>;difflcult  of  access,  and 
more  hardship  was  incurred  by  those  who  worked  inside 
the  lasarette.  It  is  true  also  that  accidents  happened  to 
two  of  the  man  employed  as  stated  in  the  lijth  Artiole. 
The  other  statements  in  the  15th  and  loth  Articles  are 
greatly  exaggerated. 

15.  The  statements  in  the  19th  Artiole  are  greatly  ex- 
aggerated. Any  inconvenience  which  was  suffered  by 
those  on  board  Hie  Jftranolunc  might  have  been  avoided 
by  hauling  the  Ziconfuno  at  night  a  short  distance  from 
the  wreck.  ,      , 

16.  When  Captain  Elton  first  set  his  men  to  work  at 
the  salvage,  he  drove  away  from  the  wreck  the  salvors 
who  were  thou  working  under  the  agreement  with  the 
Greek  trader,  and  kept  them  away  for  some  days,  whilst 
his  men  worked  st  the  indigo  in  the  hold,  whioh  had  been 
opened  by  those  salvors,  and  used  the  tackle  erected  by 
them;  he  afterwarde  offered  to  allow  those  salvors,  to 
resume  operations  at  soma  parts  of  the  wreck  which  bad 
not  been  cleared,  and  where  the  indigo  was  not  acces- 
sible, and  where  there  was  not  much  opportunity  for  any 
lucrative  salvage.  Most  of  those  salvors  refused  to 
return  to  work  on  such  terms,  and  their  services  were 
lost  to  the  defendants  during  the  whole  time  that  the 
plaintiffs  remained  at  the  wreck. 

17.  When  the  Kwangtwng  left  for  Aden,  the  whole  of 
those  salvors  returned  to  work  under  the  command  of 
Greek  trader  and  of  the  first  engineer  of  the  IPbosunc. 
They  found,  however,  that  the  Kwangtung  had  taken 
away  with  her  the  whole  of  the  derricks  and  gear  belong- 
ing to  the  Wooiung,  which  had  been  before  used  for  the 
salvage  operations  by  the  Arab  salvors,  aud  afterwards 
by  the  plaintiffs;  and  also  all  materials  from  on  board 
the  iVooetui'j  out  of  whioh  fresh  gear  could  have  been 
erected.  .  -  .  t 

IS  The  A'lsangfiMijF  returned  to  the  wreok  in  the  oir- 
oumstances  stated  in  the  22nd  Artiole  of  the  Petition. 
At  that  time,  as  stated  in  tbe  same  artiole,  Captain  Wil- 
son, as  agent  for  the  Salvage  Aasooiation,  waa  in  charge 
of  the  wreok.  It  ia  true  that  Captain  Elton  was  ready 
to  resume  his  salvage  operations  on  the  terms  of  the 
agreement  of  the  9th  March,  and  that  Captain  Wilson 
refused  to  permit  him  to  oontinne  them  upon  these  tonus. 
He,  in  fact,  considered  them  exorbitant,  and  had  before 
this,  when  at  Aden,  upon  being  first  informed  by  Captain 
Elton  of  the  said  agreement,  repudiated  it  and) refused 
to  allow  Captain  Elton  to  work  under  it.  When  the 
Kwangtung  had  returned  to  the  wreck,  Captain  Wilson 
offered  to  engage  the  services  of  Captain  Elton  and  his 
men  at  the  rat*  of  1001.  per  day,  or  for  snah  remunera- 
tion as  the  Secretary  for  State  should  fix.  Captain  Elton 
accepted  the  proposal  of  working  for  such  remniieration 
u  tbe  Secretary  for  State  ehonld  fix.  The  crew  of  the 
A'watiotunp  were  thereupon  set  to  work  on  the  1th  April. 
At  the  part  of  the  ship  tbey  were  then  set  to  work  there 
were  a  quantity  of  hides  at  the  top,  which  hud  to  be 
removed  before  the  indigo  below  oould  bo  got  np ;  and 
the  arew  of  the  Kwangtung  began  to  remove  them,  while 
the  salvors  engaged  by  the  lireek  oontinued  the  diving 
operations  in  the  main  hold.  The  orew  of  the  A'moiia- 
Ung  were,  however,  after  about  two  houre'  work,  stopped 
by  Captain  Elton,  who  thereupon  informed  Captain  WU. 
son  that  if  the  crew  were  employed  in  this  way,  he  would 
take  the  alternative  proposal  of  1001.  a  day.  Captain 
Wilson  thereupon  asked  if  Captain  Elton  wished  to 
have  the  arrangement  for  arbitration  cancelled.  Captain 
Elton  replied  that  ha  would  have  arbitration  when  his 
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crew  worked  at  indigo,  and  1001.  a  day  when  they  worked 
at  hides.  Captain  Wilson  refused  these  terms.  Bnt  no 
expostulation  oonld  induce  Captain  Elton  to  modify  these 
terms,  and  he  informed  Captain  Wilson  that,  as  they 
were  objected  to,  he  should  start  for  Aden  that  night. 

19.  Twenty. seven  cases  of  indigo  were  saved  on  the 
3rd  April  by  the  divers  sent  ont  by  the  Salvage  Associa- 
tion. The  only  work  done  by  the  plaintiffs  towards 
saving  them  was  some  assistance  in  hauling  in  ropes. 

20.  It  is  true  that,  after  staying  near  the  wreck  for 
seven  or  eight  days,  the  Kwangtung  again  departed  for 
Aden,  taking  on  board  the  twenty-seven  cases  of  indigo, 
and  a  cargo  of  the  goods  which  the  Arabs  had  raised  and 
landed  on  the  Island.  .  .  . 

21.  When  the  Kwangtung  departed  for  Aden  the  second 
time,  Capt.  Elton  claimed,  and  took  away  with  him  as 
being  made  ont  of  the  ship's  fittings,  which  he  had  an 

tent  with  the  master  of  the  Woosung  to  save,  the 
remaining  tackle  which  had  been  rigged  np  as 
.  _  mentioned,  and  was  being  nsed  in  getting  the 
cargo  out  of  the  wreck,  and  Capt.  Wilson  had  to  buy  of 
Capt.  Elton  the  necessary  materials  for  constructing 
fresh  tackle. 

22.  Further  work  waB  done  at  the  wreck,  and  further 
cargo  was  saved  after  the  Kwangtung  had  started  for 
Aden  ;  but  the  weather  was  very  bad  and  prevented  con- 
tinuous operations,  and  on  or  about  tho  11th  April,  a  gale 
sprung  up  which  prevented  further  work,  and  developed 
into  a  hurricane  of  very  unusual  violence,  through  whioh 
tho  wreck  broke  up  and  the  rest  of  tho  cargo  was  lost. 

23.  Save  as  hereinbefore  appears  the  several  allegations 
contained  in  the  petition  are  untrne. 

24.  The  defendants  have  offered  to  pay  to  the  plaintiffs, 
such  a  remuneration  as  the  Secretary  of  State  in  council 
should  fix,  and  the  plaintiffs  have  refused  to  accept  this 
offer. 

25.  The  defendants  submit  that  Capt.  Elton,  the  officers, 
and  the  crew  of  the  Kwangtung  are  entitled  to  reasonable 
salvage  only  for  the  services  rendered  by  them  to  the 
cargo  of  the  Woosung,  and  they  furthor  submit  that  that 
part  of  the  remuneration  which  would  have  been  other, 
wise  awarded  to  Capt.  Elton,  should  be  largely  reduced 
on  account  of  his  conduct  and  the  obstacles  which  he 
threw  in  the  way  of  a  salvage  of  the  cargo,  as  herein- 
before stated. 

The  pleadings  were  thereupon  concluded  in  this 
can  so. 

The  petition  filed  on  behalf  of  the  owners,  master, 
and  crew  of  the  Corinna  was,  so  far  as  material,  as 
follows : — 

1.  On  the  28th  Feb.  1874,  the  steamship  Corinna,  of 
696  tons  register  and  190  horse-power,  manned  by  a  crew 
of  twenty-six  hands  including  her  master,  whilst  on  a 
voyage  from  Bombay  to  Havre,  with  cargo,  was  in  the 
Ked  Sea  in  latitude  15.41  north,  and  longitude  41.40  east, 
with  the  Island  of  Jibbel  Teer  bearing  south-east  distant 
twelve  miles.  There  was  at  such  time  a  strong  southerly 
wind  and  a  heavy  aea. 

2.  At  such  time  the  Corinna^  fell  in  with  a  lifeboat 
belonging  to  the  British  steamship  Woosung,  and  having 
on  board  her  the  seoond  officer  and  eight  of  the  crew  of 
that  vessel. 

3.  The  Woosung,  whilst  proceeding  from  Calcutta  to 
London  with  a  valuable  cargo  and  a  nnmber  of  pas- 
sengers, had.  on  the  night  of  the  20th  of  the  said  month 
of  Feb.,  struck  upon  a  reef  off  the  south-west  end  of 
Kotama  Island,  and  had  there  remained  fast.  Her 
passengers  and  crew  had  succeeded  in  saving  themselves 
by  getting  on  to  Kotama  Island,  where  they  had  en- 
camped under  tents  and  awnings.  They  were,  however, 
short  of  water  and  exposed  to  other  hardships  and  depri- 
vations, and  in  danger  therefrom,  and  also  in  danger  of 
being  molested,  plundered  and  ill-treated  by  the  inhabi- 
tants of  the  adjacent  coasts.  The  passengers  were  eight 
in  number,  four  of  them  being  ladies,  two  of  them  chil- 
dren. The  lifeboat  had  been  sent  out  by  the  master  of 
the  Woosung  for  the  purpose  of  procuring  assistance,  and 
had  been  two  days  at  sea  without  meeting  with  any 
vessel. 

4.  The  second  officer  of  the  Woosung  delivered  to  the 

master  of  the  Corinna  a  letter  from  the  master  of  the 

Woosung,  informing  him  of  the  condition  of  affairs,  and 

requesting  assistance.    The  plaintiffs  crave  leave  to  refer 

to  such  letter. 


5.  The  Corinna  at  once  steamed  towards  Kotama 
Island,  and  at  about  2.30  p  m.  arrived  within  about  three 
miles  of  it,  in  twenty  four  fathoms  of  water.  A  boat 
was  immediately  sent  from  the  Corinna  to  the  shore  for 
the  purpose  of  bringing  the  Woosung's  people  off.  At 
dusk  the  master  of  the  Corinna,  finding  that  there  was  a 
strong  current  setting  to  the  E.N.E.,  anchored  the 
Corinna  and  burned  lights  and  rockets  at  intervals,  and 
at  about  11.30  p.m.  three  boats  from  the  Woosuna  cans 
alongside,  but  not  that  containing  the  Woosunfs  pas- 
sengers, it  having  got  among  the  reefs  and  lost  its  way. 
The  master  of  the  Corinna  sent  a  boat  in  search,  and  at 
0.30  a.m.  the  boat  with  the  passengers  arrived  alongside. 

6.  Forty-four  of  the  crew  of  the  Woosung  and  her  eight 
passengers  and  their  clothes  were  taken  on  board  the 
Corinna,  which  at  2.30  a.m.  proceeded  with  them  for 
Suez,  leaving,  at  their  own  request,  the  master,  first 
officer,  and  five  more  of  the  crew  of  the  Woosung  with  the 
wreck,  as  they  were  then  practically  safe  from  the  natives, 
communication  having  been  had  with  the  Corinna, 

7.  At  2  p.m.  on  the  1st  Mar  oh,  the  Corinna,  whilst 
proceeding  to  Suez,  fell  in  with  the  Spanish  steamer 
Emeliano,  bound  for  Aden,  and  in  accordance  with  the 
request  of  the  master  of  the  Woosung,  the  master  of  the 
Corinna  boarded  the  Emeliano,  and  asked  her  master  to 
send  assistance  from  Aden  to  save  the  Woosung  and  her 
cargo. 

8.  The  Corinna  arrived  in  safety  at  Sues  at  about  • 
p.m.  on  the  8th  March,  and  the  crew  and  passengers  o1 
the  Woosung  were  then  landed. 

9.  The  Emeliano  arrived  at  Aden  in  about  thirty-nz 
hours  after  she  was  boarded  by  the  Corinna  as  aforesaid, 
and  caused  a  steamship  called  the  Kwangtung  to  be  at 
once  despatched  to  the  assistance  of  the  Woosung.  The 
Kwangtung  worked  for  eight  days  at  the  Woosung,  and 
succeeded  in  saving  a  large  quantity  of  her  cargo  and 
some  of  her  fittings.  After  such  eight  days  of  work,  a 
heavy  Btorm  came  on  and  put  an  end  to  the  operation, 
and  the  Woosung  broke  up,  and  with  the  rest  of  her  cargo 

was  lost. 

10.  By  the  services  of  the  plaintiffs,  the  passengers 
and  crew  of  the  Woosung  were  resoned  from  danger. 

11.  The  plaintiffs  also  by  speaking  the  Emeliano  and 
obtaining  the  prompt  assistance  of  the  Kwangtuna,  con- 
tributed greatly  to  the  saving  of  the  cargo  and  fittings 
of  the  Woosung. 

12.  In  deviating  from  her  voyage  and  going  to  Kotama 
Island,  the  Corinna  incurred  some  risk,  and  her  master 
took  upon  himself  considerable  responsibility. 

13.  The  Corinna,  at  the  time  in  question,  was  of  the 
value  of  19,5001.,  and  her  cargo  and  freight  were  together 
of  the  value  of  74,1661. 

The  answer  filed  on  behalf  of  the  defendants 
this  cause  was  as  follows : — 

1.  It  is  not  true,  as  stated  in  the  1st  Article  of  the 
Petition  filed  herein,  that  there  was  at  the  time  men* 
tioned  a  strong  southerly  wind  or  a  heavy  sea. 

2.  It  is  not  true,  as  stated  in  the  3rd  Article,  that  the 
passengers  and  crew  of  the  Woosung  were  short  of  water, 
or  exposed  to  other  hardships  or  privations,  or  in  danger 
therefrom,  or  in  danger  of  being  molested,  plundered,  or 
illtreated  by  the  inhabitants  of  the  adjacent  coasts,  or  as 
suggested  in  the  6th  Article,  that  the  master,  first  officer, 
and  five  men  of  the  crew  were  rendered  safe  from  the 
natives  by  communication  having  been  had  with  the 
Corinna. 

3.  Before  the  Corinna  came  up  to  the  Woosung,  com- 
munications had  been  made  by  the  master  of  the  Woosung 
with  the  mainland  and  with  the  village  of  Loheia  and  the 
Turkish  town  of  Hodeida,  and  with  the  Turkish  governor 
of  Hodeida,  and  the  Turkish  governor  had  offered  the 
services  of  a  gunboat  and  police,  which  afterwards 
arrived,  and  an  agreement  had  been  made  with  a  certain 
Greek  trader  for  the  salvage  of  the  cargo.  Under  this 
agreement  from  300  to  400  Arabs  were  employed  with  the 
permission  of  the  Arab  chief  of  Loheia,  and  it  had  become 
well  known  on  the  mainland  that  the  wreck  was  under 
the  protection  of  the  Turkish  and  Arab  authorities.  On 
the  first  happening  of  the  wreck  there  had  been  some  de- 
ficiency of  water  for  the  passengers  and  crew,  who  placed 
themselves  on  a  small  allowance  of  water  as  a  measure 
of  precaution,  but  there  was  abundance  of  ohampag  e 
and:  beer,  and  other  liquors,  and  before  the  Corimna 
arrived  arrangements  for  a  constant  and  sufficient  supply 
of  water  had  been  made. 
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4.  Save  as  hereinbefore  appears  the  several  allegations 
contained  in  Articles  1  to  8  both  inclusive,  and  in  Article 
13  of  the  Petition,  are  true. 

5.  An  account  of  the  provisions  consumed  by  the  pas- 
sengers and  crew  of  the  Woosung  when  on  board  the 
Corinna  was  sent  in  to  the  owners  of  the  Woosung,  and 
has  been  paid  by  them. 

6.  The  Emeliano  arrived  at  Aden,  as  stated  in  the  9th 
Article  of  the  Petition,  and  there  gave  information  which 
caused  a  telegram  to  be  sent  to  England.  In  consequence 
of  which  telegram,  a  seoond  telegram  was  sent  to  Aden 
at  the  instance  of  the  defendants,  ordering  one  of  Her 
Majesty's  ships  to  go  to  the  wreck,  and  the  Kwangtung 
did  go  to  the  wreck.  When  this  telegram  was  so  sent, 
no  other  communication  had  reached  England,  and  the 
defendants  did  not  know  of  the  communications  made  by 
the  master  of  the  Woosung  with  Loheia  and  Hodeida,  or 
of  the  agreement  with  the  Greek  trader  mentioned  in  the 
2nd  Article  hereof.  Those  on  board  the  Kwangtung 
worked  for  eight  days  at  the  Woosung,  and  saved  some 
property ;  but  the  oommander  of  the  Kwangtung  at  first 
ousted  and  afterwards  impeded  the  Greek  trader  and 
the  Arabs  working  with  him  under  the  agreement  herein- 
before pleaded,  and  induced  the  master  of  the  Woosung 
to  enter  into  a  most  onerous  agreement  for  the  remunera- 
tion of  the  services  which  his  crew  were  to  perform,  and 
has  put  and  is  now  putting  the  defendant  to  large  costs 

nd  expenses  in  and  about  the  resisting  of  his  improper 
demands,  and  has  in  divers  other  ways  so  obstructed 
and  diminished  the  operation  of  salving  the  defendants' 
cargo,  that  the  arrival|of  the  Kwangtung  instead  of  contri- 
buting to  the  saving  of  the  cargo  of  the  Woosung,  in  fact, 
impeded  it. 

7.  Save,  as  hereinbefore  appears,  the  several  allegations 
contained  in  Articles  9  to  12,  both  inclusive,  of  the 
Petition,  are  untrue. 

The  pleadings  were  thereupon  concluded  in 
this  cause. 

The  value  of  the  cargo  salved  by  the  officers  and 
crew  of  the  Kwangtung  was  27,608?.  9*.  9d.,  the 
total  value  salved  being  69,3912.,  most  of  which 
was  carried  to  Aden  by  the  Kwangtung. 

The  cause  was  heard  June  25,  July  16  and  20 
before  Sir  R.  Phillimore  and  Trinity  Masters. 

Butty  Q.C.,  Herschell,  Q.C.,  and  E.  Jones,  for  the 
commander,  officers,  and  crew  of  the  Kwang- 
tung. 

Butt,  Q.C.,  and  E.  C.  Clarhson  for  the  owners, 
masters,  and  crew  of  the  Corinna. 

Sir  H.  James,  Q.C.,  Cohen,  Q.C.,  and  W.  G.  F. 
Phillimore,  for  the  defendauts. 

Butt,  Q.O.,  for  the  plaintiffs. — As  to  the  claim 
of  the  Kwangtung,  I  submit  that  the  agreement 
ought  to  be  upheld.  It  was  entered  into  between 
perfectly  competent  parties  after  due  deliberation, 
and  under  no  undue  pressure;  consequently, 
according  to  the  practice  of  this  court,  it  ought  to 
be  held 'binding.  The  amount  agreed  upon  is  not 
extraordinary  considering  the  arduous  nature  of 
the  services  performed.  There  is  nothing  to 
prevent  the  officers  and  crew  of  a  Queen's  ship, 
which  I  must  admit  this  was,  from  entering  into 
an  agreement  as  to  the  way  in  which  their  ser- 
vice* are  to  be  rewarded.  As  to  the  claim  of  the 
Corinna,  I  submit  she  is  entitled  to  substantial 
reward ;  first  for  the  carrying  of  the  first  intelli- 
gence to  Aden  (The  Sebastian  Cabot,  Prit chard's 
Admiralty  Digest,  865) ;  secondly,  because  she 
rescued  the  passengers  from  a  position  of  great 
danger  to  life. 

Sir  H.  James,  Q.C.,  and  Cohen,  for  the  defen- 
dants.— The  agreement  is  bad.  It  was  obtained 
by  undue  pressure,  and  by  the  threat  to  abandon 
the  salvage  if  not  accepted  on  those  terms.  The 
sum  enforced  was  exorbitant.  This  court  never 
gives  one  half  out  of  such  a  considerable  sum. 
Where  a  salvor  is  in  such  a  position  that  he  can  say 


to  the  persons  in  distress  "  You  must  consent  to 
my  terms  or  I  will  leave  you  to  certain  destruction," 
this  amounts  to  duress  afloat,  although  it  might 
not  ashore.  In  the  present  case  it  was  only  the 
threat  to  leave  that  produced  consent  to  the  euor- 
mous  demand.  No  doubt  if  persons  agree  to 
an  amount  for  salvage  with  a  full  knowledge  of  all 
the  circumstances  and  chances,  it  is  binding, 
whether  the  work  turns  out  more  or  less  (The 
Waverley,  ante,  vol.  1,  p.  47;  24  L.  T.  Rep. 
N.S.  231),  but  it  is  very  different  where  parties  enter 
into  an  agreement,  one  party  refusing  all  terms 
except  his  own ;  in  the  latter  case  the  master  must 
accept  or  lose  his  salvor.  If  it  be  once  admitted 
that  these  agreements  are  not,  under  all  circum- 
stances, binding,  even  in  the  case  of  a  merchant 
ship,  and  if  that  such  a  demand,  not  on  the  ground 
of  fairness,  but  on  account  of  the  danger  of  the 
damaged  ship,  a  sum  which  is  exorbitant,  it  is 
contrary  to  all  equity  that  such  an  agreement 
should  be  upheld.  It  has  been  decided  over  and  over 
again  that  an  agreement  obtained  by  compulsion 
is  bad,  and  if  a  person  takes  advantage  of  the 
distress  of  a  ship  to  force  from  her  master  a 
sum  of  money,  which  is  greater  than  the  circum- 
stances warrant,  under  the  threat  of  abandonment 
that  amounts  to  compulsion  : 

The  Emulous,  1  Sumner's  C.  C.  Rep.  207,  210 ; 
The  Schutz  v.  The  Nancy,  Bee's  Adm.  Rep.  199  ; 
The  British  Empire,  0  Jurist,  608 ; 
The  Helen  and  ueorge.  Swab.,  368. 

The  system  of  imposing  terms  without  reference 
to  the  fairness  of  remuneration  is  against  public 
policy.  The  demand  here  was  grossly  exorbitant 
and  wholly  out  of  proportion  to  the  services  ren- 
dered. Again,  this  was  a  Queen's  ship,  and  con- 
sequently her  officers  and  crew  are  entitled  to 
even  less  than  those  on  board  a  merchant  ship. 
It  is  the  duty  of  officers  and  men  in  the  public 
service  to  render  assistance  to  vessels  in  distress, 
and  although  entitled  to  reward,  their  reward 
should  be  small  in  comparison  to  that  given  to 
merchant  ships  having  no  such  duty  (The  Clifton, 
3  Hagg.  117,  121).  Moreover  it  is  indicated  by 
the  Legislature  in  the  Merchant  Shipping  Act, 
185 1,  sect.  487,  that  in  no  case  shall  officers  and 
crews  of  Her  Majesty's  ships  be  entitled,  on  any 
occasion,  to  more  than  one  half  of  the  property 
salved,  because  it  there  provides  that  the  bond  to 
be  taken  as  security  for  the  salvage  shall  never 
exceed  half  the  value.  This  would  show  that  the 
very  highest  claim  allowable  is  one  half.  If  the 
master  of  the  Woosung  had  known  that  orders  had 
been  given  to  the  Kwangtung  from  the  India 
office  as  to  salving  the  property,  and  giving 
assistance,  he  never  would  have  entered  into  the 
agreement.  He  was  entitled  to  know  all  the 
circumstances  of  the  case  before  making  his  terms 
(The  True  Blue,  2  W.  Rob.  43).  It  was  not  fair 
that  the  master  of  the  Woosung  should  not  know 
what  he  was  paying  for  ;  the  plaintiffs  knew  they 
could  claim  for  nothing  but  personal  services,  and 
yet  they  let  the  master  suppose  they  could  claim 
in  respect  of  the  ship.  The  Queen's  ship  was 
proceeding  under  orders,  and  not  voluntarily.  In  a 
merchant  ship  the  owners  engage  the  crew  to  per- 
form a  particular  service,  and  not  to  perform 
salvage.  In  a  Queen's  ship  the  captain  is  bound 
to  take  her  wherever  ho  is  ordered,  whether  it  be 
to  fight,  convoy,  or  salve.  Hence  their  services 
are  given  by  Government,  and  they  can  only  be 
paid  for  the  extra  labour  they  perform.    They  have 
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no  claim  for  the  tackle  used  in  salving  as  that  was 
Government  property  (Merchant  Shipping  Act 
1854,  sect.  484),  and  nevertheless  the  agreement 
stipulates  that  the  captain  of  the  Queen'*  ship  is 
to  provide  tackle.  This  clearly  shows  that  part  of 
the  consideration  for  the  sum  agreed  upon  was  the 
finding  of  tackle.  In  this  respect  alone  the  agree- 
ment is  bad,  inasmuch  as  it  stipulates  for  a  money 
payment  for  that  to  which  the  defendants  were 
already  entitled  for  nothing.  I  submit  that  the 
contract  ought  to  be  set  aside,  because  the  amount 
agreed  upon  was  exorbitant,  because  those  terms 
were  obtained  by  force  or  compulsion,  and  because 
it  was  wrong  in  a  Queen's  officer  to  impose  any 
terms  at  all  after  he  had  been  ordered  to  render 
assistance. 

As  to  the  claim  on  behalf  of  the  Gorinna  we 
submit  that  there  was  no  life  salvage.  The 
claim  for  life  Balvage  arises  under  statute  (Mer- 
chant Shipping  Act  1854,  sects.  458,  459),  and 
before  such  a  claim  can  be  enforced  there  must 
have  been  an  actual  saving  of  life  from  the  dangers 
of  the  sea ;  there  must  be  a  removing  of  the  lives 
from  a  position  of  immediate  danger,  and  that 
danger,  must  arise  from  the  sea  or  a  perilous 
position  of  the  ship  on  which  the  lives  are.  Here, 
however,  the  passengers  were  ashore,  in  an  island 
which  was  not  deserted  and  was  inhabitable. 
There  may  have  been  inconvenience  but  no  danger. 
The  owners  of  cargo  can  only  be  made  liable  upon 
grounds  of  public  policy,  and,  therefore,  only  by 
showing  that  there  was  such  danger  of  the  sea  as 
rendered  it  a  duty  to  save  life.  There  was  no  such 
danger,  as  the  passengers  might  have  stayed  on 
the  island  some  time  longer  without  risk.  Again 
there  was  no  salvage  service  in  carrying  intelli- 
gence to  Aden.  There  was  no  deviation  from 
her  ordinary  course,  and  no  risk  or  peril :  (The 
Ocean,  2  W.  Rob.  91.) 

Butt,  Q,.C  in  reply. — In  the  claim  of  the  Gorinna 
I  submit  that  the  deviation  to  pick  up  the  pas- 
sengers and  the  taking  the  letter  were  all  one  act 
tending  towards  the  salvage  of  the  Woosung's 
cargo,  and  should  be  rewarded.  There  was  danger 
to  the  passengers  on  the  island ;  there  was  great 
privation,  and  want  of  water. 

In  the  claim  of  the  Kwangtung,  I  submit  that 
there  was  no  duress  ;  the  parties  met  upon  equal 
terms,  and  had  every  opportunity  for  discussion, 
and  the  terms  were  reduced  into  writing.  The 
ignorance  of  the  law  of  salvage  by  Queen's  ships 
will  not  avail  here,  because  not  only  ought  the 
master  to  have  known  of  this  provision,  but  he 
himself  admitted  that  had  he  known  it  he  would 
have  signed  the  agreement.  There  was  not  any 
obligation  in  the  plaintiffs  to  render  assistance  in 
salving,  their  only  duty  was  to  protect  the  pro- 
perty from  the  Arabs.  The  claim  is  not  exorbitant 
compared  with  the  sums  paid  to  other  persons. 

Gur.  adv.  vult. 

June  30. — Sir  R.  Phillimore. — This  is  a  case  in 
which  the  circumstances  are  peculiar,  and  the  sal- 
vage claim  large. 

The  Woosung  was  an  iron  screw  steamer 
of  1622  tons  register,  with  a  general  Indian 
cargo  of  3000  tons,  consisting  of  silk,  indigo,  raw 
hides,  coffee,  tea,  shellac,  wheat,  rice,  linseed,  and 
other  goods,  of  value  of  half  a  million  sterling. 
About  midnight  in  the  month  of  Feb.  1874,  in  the 
course  of  her  voyage  from  Calcutta  to  London, 
she  struck  on  a  coral  reef  off  the  Island  of 
Kotamfl,  in  the  Red  Sea,  and  the  next  morning  , 


her  passengers  and  crew,  consisting  of  between 
fifty  and  sixty  persons  were  conveyed  to  an  island 
which  the  evidence  proved  to  be  a  desert  island, 
uninhabited,  and  with  no  water  in  it.     The  master 
of   the  Woosung  dispatched  in  a  short  time  one 
of  his  officers  in  a  lifeboat  with  a  letter  to  the 
authorities  of  the  Turkish  town  of  Loheia,  about 
twenty-six  miles  off.    The  governor  came  down  to 
the  wreck  with  some  men  and  a  Greek   trader, 
who  undertook  to  engage  some  Arabs,  when  the 
captain  of  the  Woosung  entered  into  an  agreement 
by  which  the  Greek  undertook  to  provide  men 
and  boat,  and  he  was  to  take  one-third  of  the  nett 
value    realised  on  the    sale,    after   all    expenses 
were  paid.    It  appears  that  the  Greek  and  the 
ArabB   whom   he    engaged    reached    the    place 
soon  afterwards,  and  here  I  must  observe  there 
has    been    a    conflict  of  evidence    with    respect 
to    the    conduct  of   the    Arabs,   which    is    only 
relevant    to    the    question    I    have    to     decide 
before  me  in  an  indirect  way.    I  am  satisfied  upon 
the  evidence,  particularly  upon  a  letter  written 
by  the  agent  for  the  Salvage  Association,  who 
gave  evidence  as  far  as  it  was  in  his  power  to  give 
in  favour  of  the  owner  in  this  case,  that  the  Arabs 
did  plunder,  and  that  their  work  did  proceed  from 
time  to  time  very  carelessly.     In  a  letter  written 
upon  the  12th  April  the  agent  thus  expresses  him- 
self:   "Some    boxes    have    been    so  completely 
smashed,  and  the  Arabs  were  stealing  the  indigo 
so  fast,  that  I  was  obliged  to  sacrifice  the  linseed, 
much  of  which  has  been  partially  damaged.     Up 
to  the  present  time  220  bags  have  been  started 
and  filled  with  indigo."     And  with  respect  to  this 
agreement  to  the  Greek  he  says,  "  I  nave  made 
this  arrangement  under  the  firm  conviction  that  a 
large  quantity  of  valuable  property  already  salved, 
against  which  the  Greek  has  a  claim  of  one-third 
of  its  nett  value  will  be  benefited  to  a  very  con- 
siderable extent  by  the  arrangement  I  have  made 
with  him  for  16,0002.,  and  that  the  abandonment 
of  his  claim  against  the  property  still  remaining 
to  be  salved  will  enable  me  to  recover  it  at  a  very 
considerable  less  cost  than  one-third  of  its  nett 
value.      The  Greek   has   been    most  reluctantly 
obliged  to  make  this  arrangement,  and  nothing 
but  a  want  of  money  has  prevented  his  following 
the  property  to  England  under  the  terms  of  his 
agreement  with  Capt.  Carlin."     In  another  letter 
he  says,  "  I  am  fully  alive  to  the  serious  nature  of 
the  step  I  have  taken,  and  trust  you  will  give  me 
credit  for  acting  for  the  best.     At  the  same  time 
I  trust  you  will  take  into  consideration  the  difficul- 
ties of  my  position,  the  extent  to  which  the  pro- 
perty is  being  pillaged,  the  complete  stoppage  of 
further  salvage  operations,  and   the  difficulty  of 
getting  the  cargo  off  the  island."     By  a  telegram 
upon  the  5th  March  1874,  from  the  Secretary  of 
State  for  India,  the  British  Political  Resident  at 
Aden,  was  ordered  to  send  a  gunboat,  which  was 
the  Kwangtung.    And  here  I  may  observe  that,  in 
my  opinion,  the  Kwangtung  was  sent  to  protect 
the  property,  but  without  any  orders   to  act  as 
salvor.      The  Kwangtung  found  the  Woosung  in 
the  place  mentioned,  which  was  a  most  exposed 
position,  299  miles  from  Aden  and  30  miles  out  of 
the  track  of  vessels.      When    she    arrived,  the 
Woosung  was  examined,  and  I  think  it  is  not  denied 
that  she  had  been  badly  strained.     She  was  on  a 
slanting  ledge  of  a  rock,  her  shear  had  quite  gone, 
she  was  very  much  hogged,  and  had  a  heavy  list  to 
starboard.    There  were  about  31ft.  of  water  on  the 
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starboard  side,  and  only  about  16ft.  on  the  port 
side.    The  vessel  having  been  holed  in  several 
places,  and  her  stern  had  settled  down  until  the 
starboard  waterways  abreast  the  mizenmast  were 
under  the  water.     She  was  not  in  a  state,  as  the 
further  history  of  the  case  shows,  to  stand  any  bad 
weather.    The  greater  part  of  the  cargo  of  the 
Woosung  had  been  fifteen  days  under  water  when 
the  Kwangtung  arrived.    Part  of  the  cargo  (the 
raw  hides  and  unseed)  were  immersed  in  the  water, 
and  the  hides  were  in  an  advanced  state  of  putrefac- 
tion. There  were  noxious  gases  in  the  vessel,  and 
considerable  danger  was  experienced  from  the  foul 
air  that  existed.    The  indigo  was    in  the    main 
hold,  beneath  the  between  decks,  which  were  in 
some  places  under  water  about  four  feet,  and  was 
jammed  so  tight  between  the  beams  by  the  swell- 
ing of  the  grain  in  the  bottom  of  the  vessel  that 
it  could  only  be  got  at  by  breaking  up  the  decks ; 
and  there  was  a  considerable  quantity  of  silk  in 
the  lower  lazarette,  stowed  away  at  the  bottom  of 
the    vessel,  underneath   a   number  of   boxes  of 
various    goods,  and    from  10ft.  to  20ft.  in  some 
places,  and  in  others  under  putrid  water.     Under 
the  circumstances  they  found  it  necessary  to  break 
tip  the  decks  to  get  at  the  indigo,  and,  as  the  Greek 
had  no  means  or  appliances  for  doing  this,  the 
commander  of  the  Woosung  and  his  men  under- 
took to  do  it.    The  name  of  the  captain  of  the 
Woosung  was  Oarlin,  and  he  had  a  conference  with 
the  commander  of  the  Kwangtung  with  respect  to 
the  position  of  the  indigo  and  silk,  and  a  long 
discussion  ensued  between  them,  and  ultimately 
they  came  to  an  agreement  at    Kotama  on  the 
9th  March.    [His  Lordship  read  the  agreement 
above  set  out.] 

Now  the  question  debated  for  several  days 
was,  as  to  the  validity  of  the  agreement.  It  was 
contended  that  it  was  void  by  reason  of  its 
exorbitancy,  and  it  had  also  been  pleaded  that 
it  was  void  by  reason  of  collusions  between 
Captains  Garlin  and  Elton,  and  the  misconduct 
of  Captain  Elton  and  those  under  his  control. 
The  latter  charge  has  been  completely  withdrawn, 
and  the  court  has  to  regret  that,  under  the  circum- 
stances, it  was  ever  made. 

<  Now  with  regard  to  agreements  of  this  kind, 
what  is  the  probable  amount  which  the  court  would 
award  in  the  absence  of  an  agreement  ?  for  salvage 
does  not  furnish  a  satisfactory  test  of  the  validity  or 
invalidity  of  an  agreement.  The  rule  of  the  court 
was  laid  down  by  Dr.  Lushington  in  the  case  of  the 
Theodore  (Swab.  352),  and  in  many  other  cases ; 
but  in  the  Theodore  it  is  concisely  stated  as  follows: 
"  The  court  is  very  much  indisposed  to  set  aside 
an  honest  agreement,  but  it  muBt  be  satisfied  that 
the  agreement  is  honest.  Where  there  is  any  doubt, 
its  rule  is  to  adhere  to  the  agreement,  and  the  court 
will  be  just  as  ready  in  favour  of  the  salvors  to  set 
aside  an  agreement  if  it  is  satisfied  that  it  was  wholly 
inequitable."  In  the  very  useful  work  published 
on  the  practice  of  this  court  by  Mr.  Bruce  and  Mr. 
Williams,  the  cases  referring  to  this  point  of  law 
are  very  carefully  examined,  and  the  result  in  my 
judgment  is  very  accurately  stated :  "  It  is  sub- 
mitted that  the  true  principle  is  that  the  agree- 
ment of  the  parties  must  bind  unless  the  court  is 
led  to  the  conclusion  that  it  was  entered  into  in 
ignorance  of  material  facts  or  induced  by  fraud. 
Whether  the  amount  is  inadequate  or  exor- 
bitant, that  fact  can  only  be  regarded  by 
the  court  as   pointing   to  the   probability   that 


there  was  some  unfair  dealing  at  the  time  of 
the  making  of  the  agreement.  This  applies  with 
especial  force  to  cases  where  person b  in 
extremity,  in  order  to  obtain  assistance  have 
entered  mto  an  agreement  to  pay  an  exorbitant 
sum  to  the  salvors. ' 

Now  the  first  thing  the  court  has  to  consider  is, 
who  are  the  parties  to  this  agreement  P  Are  they 
ignorant  persons,  or  is  one  ignorant  and  the  other 
cunning,  and  trying  to  overreach  the  ignorant  one  P 
Or  is  it  made  between  persons  ^perfectly  able  to 
understand  what  they  are  about,  and  the  conditions 
that  they  enter  into  r  It  cannot  be  doubted  that 
they  belong  to  the  latter  category.  I  think  that 
Captain  Carlin  and  Captain  Elton  were  really  as 
competent  persons  as  can  be  conceived. 

The  next  thing  the  court  has  to  consider  is 
whether  the  agreement  was  hastily  or  delibe- 
rately entered  into.  Now,  the  Captains  have 
been  examined,  and  I  saw  no  reason  whatever 
to  doubt  the  credibility  of  the  evidence  given 
by  Captain  Carlin.  He  says,  fairly  enough,  he 
did  not  know  what  the  law  was  with  regard  to 
salvage,  and  did  not  know  anything  about  the 
law  as  to  Her  Majesty's  ships,  or  ships  in 
the  public  service;  but,  he  said,  he  bargained 
for  a  long  time  for  him  to  take  a  third,  and  it  wai 
only  when  the  bargaining  failed  that  he  agreed  U 
give  half.  He  says  it  was  therefore  entered  into 
very  deliberately,  and  it  was  entered  into  by  com- 

rtent  persons.    Now,  the  sum  was  very  large,  but 
think  it  was  stated,  and  not  contradicted,  that 
the  salvage  went  to  the  Indian  office,  and  that 
Captain  Elton  was  to  receive  one- tenth.    It  is  true 
that  Captain  Carlin  says  he  was  not  aware  of  the 
law  of  salvage  relating  to  ships  in  the  public  ser- 
vice— there  is  not  much  distinction  to  be  drawn 
between  a  ship  belonging  to  the  Bombay  Govern- 
ment and  a  ship  belonging  to  Her  Majesty — and 
he  says  that  he  was  not  aware,  according  to  the 
law,  that  a  ship  belonging  to  the  Crown  could  not 
claim  Balvage — that  is  to  say,  on  the  ground  of 
service  rendered  by  a  ship.    He  said  if  he  had 
been  aware  of  it,  it  would  have  made  no  difference 
whatever  in  his  arrangements  with  Captain  Elto:*. 
I  must  observe  in  this  case,  without  entering  into 
the  consideration  of  how  far  ignorance  of  the  law 
could  possibly  affect  this  agreement,  but  it  appears 
from  the  evidence  that  the  ship  relied  upon  the 
men  on  board  of  her,  and  the  Bervice  was  essen- 
tially rendered  by  the  men  on  board  the  ship,  and 
not,  as  in  many  cases,  the  agency  of  the  steam 
power  of  the  other  vessel.    Now,  I  am  of  opinion, 
as  I  have  already  expressed,  that  there  was  no 
disability  fixed  by  the  law  upon  Captain  Elton  to 
obtain  salvage  employment,  and  to  obtain  it  at  a 
reasonable  and    proper    remuneration,   whatever 
that  may  be,  for  the  services.     It  is  not  necessary 
to  go  into  these  documents  to  which  the  court  has 
referred.    The  result  is  that  the  court  has,  by  the 
permission  of  the  Lords  of  the  Admiralty,  to  con- 
sider the  case,  as  if  it  were  the  case  of  any  ordi- 
nary merchantman. 

Now,  the  agreement  having  been  entered  into 
deliberately  by  competent  persons,  and  the 
charge  of  collusion  and  misconduct  having  been 
withdrawn,  does  the  amount  itself  warrant  the 
court  in  coming  to  the  conclusion  that  this 
sum  is  so  grossly  inequitable  and  exorbitant, 
as  to  render  it  proper,  that  the  court  should  set 
the  agreement  aside,  having  regard  to  the  prin- 
ciples of  law  which  I  have  stated  already  ?    Now, 
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we  must  consider  a  little  of  the  facts  of  the 
salvage  in  this  case.  It  was  rendered,  it  is  true, 
in  one  sense  without  much  personal  danger  to  the 
salvors.  But  there  is  one  thing  the  evidence 
shows — that  of  those  who  rendered  this  salvage 
service,  many  of  them  were  sufferers  from  the 
worst  of  dangers,  perhaps,  and  the  chance  of 
disease,  by  the  mischief  which  was  generated  by 
this  putrid  stench,  and  by  the  noxious  gases  that 
were  evolved.  The  evidence  of  Mr.  Edwards  is 
very  remarkable  on  this  point.  He  was  a  lieu- 
tenant on  board  the  Kwangtung,  and  went  to  the 
Woosung  in  his  capacity  of  first  officer,  and  he 
gives  us  an  account  of  the  affair.  He  says,  "  I 
never  worked  so  hard  in  my  life,  and  I  did  not 
know  when  the  ship  might  break  up.  We  had 
to  replace  the  men  and  wash  our  eyes/'  And 
then  follows  an  account  of  the  Buffering  of  his 
eyes :  "  The  most  intense  madness  I  ever  suffered 
in  my  life ;  I  would  not  suffer  it  again  for  100,000?. ; 
I  was  nearly  a  month  in  the  hospital,  under  great 
suffering."  Now,  I  take  this  opportunity  of 
saying  that  I  hope  those  in  whose  hands  the  dis- 
tribution of  the  salvage  reward  is  placed  will  not 
fail  to  recognise  the  eminent  services  of  this  officer, 
and  it  was  stated  by  counsel  that  if  I  entertained 
that  opinion  I  should  express  it.  I  do  entertain 
it,  and  I  hope  that  those  who  hear  me  to-day  will 
carry  that  opinion  to  the  proper  quarter,  where 
my  opinion  may  be  acted  upon.  The  next  circum- 
stance that  I  have  to  observe  upon  is  that  the 
work  of  the  Europeans  was  good,  not  to  repeat 
more  of  the  evidence  than  is  necessary  to  establish 
the  fact ;  and  the  manner  in  which  the  Arabs 
worked  was  not  to  be  compared  in  its  efficacy  and 
usefulness  to  the  manner  in  which  the  Europeans 
worked. 

It  is  said — and  this  is  the  main  argument 
addressed  to  us  by  Sir  H.  James  and  Mr. 
Cohen — that  this  compact  is  void  by  reason  of 
duress  and  compulsion.  In  one  sense,  the  services 
of  every  salvor  are  unwittingly  under  duress,  they 
accept  the  lesser  evil  of  losing  a  portion  of  the 
property  rather  than  submit  to  the  greater  evil 
of  losing  all  the  property  and  all  the  benefit.  In 
this  sense  all  services  are  rendered  under  com- 
pulsion. But  there  is  no  compulsion  and  no 
duress  unless  direct  evidence  is  given  that  all 
reasonable  limits  are  transgressed,  and  there  has 
been  a  use  of  false  representation,  or  excitement 
from  ungrounded  fears,  in  order  to  procure  accep- 
tance by  the  salvors  of  their  services.  There  does 
not  appear  any  evidence  of  that  kind  in  the  present 
case,  and  if  I  compare  it  with  the  salvage  reward 
paid  to  the  Greek  and  others — take  the  stewardess, 
who  received  1900Z.,  and  the  first  engineer,  who 
received  35001.  —  when  I  compare  this  with  the 
admitted  and  uncom plained  of  salvage  service 
afterwards  by  these  persons,  I  must  say  the  charge 
of  compulsion  on  this  account  utterly  fails. 

The  services  lasted,  I  think,  six  days,  and  were  per- 
fectly effectual.  Now,  I  think  it  unnecessary  to  travel 
further  into  this  question,  because  I  have  not  to  con- 
sider— and  I  Tvish  this  to  be  perfectly  understood — 
whether  half  the  proceeds  would  be  the  amount 
which  I  should  have  to  award  were  it  a  question 
now  of  an  ordinary  salvage  service;  but  the 
question  is  whether  the  amount,  having  regard  to 
the  circumstances  which  I  have  stated,  and  the 
principles  of  law  to  which  I  have  adverted,  of  itself 
presents  such  features  of  exorbitancy  as  to  be  in- 
equitable and  to  induce  the  court  to  do  that  which 


it  sometimes  does,  viz.,  very  reluctantly  interfere 
with  an  agreement  made  between  competent 
persons. 

I  must  decline  to  do  so  upon  the  present 
occasion,  and  I  must  pronounce  for  the  validity  of 
the  agreement.  I  must  repeat  that  I  hope  what 
the  court  has  said  as  to  Mr.  Edwards  will  not  be 
forgotten,  but  that  it  will  be  mentioned  in  the 
proper  quarter.  I  will  add  that  if  the  charge  of 
misconduct  is  not  withdrawn,  I  have  no  hesitation 
in  saying  it  was  not  founded  upon  the  evidence 
before  me. 

I  have  considered  the  case  of  the  Corinna,  and 
I  am  of  opinion  that  there  was  no  life  salvage.  I 
shall  award  2001.  for  the  services  she  performed 
in  forwarding  the  intelligence  to  Aden. 

Solicitors  for  the  plaintiffs,  Capt.  Elton  and 
others,  Kearsey,  Son,  and  Hawes. 

Solicitors  for  the  owners,  Ac.,  of  the  Corinna, 
Gellatly,  Son,  and  Warion. 

Solicitors  for  the  defendants,  Walton*,  Bubb, 
and  Walton8. 


JUDICIAL    COMMITTEE    OF    THE 
PBIVT    COUNCIL 

ON   APPEAL   FROM   THE   HIGH   COURT  OP  ADMIRALTY. 
Reported  by  J.  P.  Aspihall,  Esq.*  Barrister-at-Law. 


June  18  and  19,  1875. 

(Present :  The  Right  lions.  Sir  James  W.  Colyile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  Sir 
R.  P.  Collier,  and  Sir  H.  S.  Keating.) 
II. M.S.  Bellerophon. 

Collision — H.M.'s  ship  carrying  ram — As  to  duty  of 

officer  in  charge  to  give  warning  of  danger. 
Where  a  ship  carries  a  latent  instrument  dangerous 
to  others,  those  who  have  control  of  it  are  bound 
to   take  all  reasonable  precautions  thai  it  shall 
not  cause  damage  to  others. 
Where  one  of  H.M.'s  ships  carries  under  her  bov* 
below  water  a  ram,  not  ordinarily  dangerous  to 
vessels  navigating   the   seas,    but   dangerous  to 
vessels  coming  in  contact  with  it,  and  the  officer 
in  charge  of  H.M.'s  ship  has  under  the  circum- 
stances reasonable    ground  for   supposing   that 
the  ram  will  occasion  damage  to  another  {friendly) 
ship,  and  has  reasonable  means  and  opportunity 
of  warning  the  other  ship  of  the  danger  so  as  to 
enable  her  to  avoid  it,  although  the  other  ship 
has  in  the  first  instance  been  guilty  of  negligence, 
whereby    she    has  occasioned    the    necessity  for 
giving  notice,  it  is  the  duty  of  the  officer  in  charge 
of  H.M.'s  ship  to  give  notice  to  the  other  ship ; 
but  if  there  is  no  reasonable  ground  for  appre- 
hending danger,  and  no  reasonable  opportunity 
for  giving  the  notice,  there  is  no  obligation  to 
give  the  notice. 
These  were  appeals  from  decrees  of  the  learned 
Judge  of  the  High  Court  of  Admiralty  of  Eng- 
land, on  behalf  of  the  Liverpool,  Brazil,  and  River 
Plate    Steam    Navigation     Company    (Limited), 
owners  of  the  steamship  Flamsteed,  and  on  behalf 
of  the  owners  of  her  cargo,  the  appellants,  against 
the  Hon.  George  Wellesley,  C.B.,  Vice- Admiral 
in  Her  Majesty *s  Navy,  commanding  the  fleet  on 
the  North  American  station,  and  Richard  Weill, 
Esq.,  captain  of  H.M.S.  Bellerophon,  the  respon- 
dents, in  two  causes  of  damage  promoted  in  that 
court  by  the  appellants  against  tne  respondent*. 
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The  cause  was  instituted  on  behalf  of  the 
present  appellants,  the  owners  of  the  late  steam- 
ship Flamsteed,  and  of  her  cargo,  in  consequence  of 
the  loss  of  that  vessel,  which  was  sunk  through 
being  struck  by  the  spur  or  ram  of  H.M.S.  Belle- 
rophon  on  the  24th  Nov.  1873,  in  the  North 
Atlantic  Ocean,  to  the  north-east  of  Cape  de 
Verde  Islands. 

The  Flamsteed  was  a  screw  steamship  of  935 
tons  net  register,  and  engines  of  80  horse-power, 
and  at  the  time  in  question  was  on  a  voyage  from 
Liverpool  to  Lisbon,  Bio  de  Janeiro,  and  other 
places,  laden  with  a  cargo  of 4  general  merchandize 
of  great  value. 

H.M.S.  Bellerophon  is  an  armour  plated  iron 
ship  of  4270  tons  register,  and  engines  of  1000 
nominal -horse-power.  She  was  manned  by  a  crew 
of  630  men,  including  several  officers  and  some 
divers.  At  the  time  in  question  she  was  bound 
for  Bermuda. 

The  Bellerophon  is  of  peculiar  construction, 
and  carries  some  feet  under  water  at  her  stem 
a  large  sharp  pointed  spur  or  ram  projecting 
some  distance  from  her  bows,  and  expressly  de- 
signed for  striking  vessels  under  water  and 
sinking  them  in  time  of  war. 

The  Flamsteed,  on  the  day  in  question,  being  in 
latitude    25deg.     35sec.    north,     and    longitude 
20  deg.  51  sec.  west,  sighted  the  Bellerophon  on 
the  port  bow  some  miles  distant.  The  Bellerophon 
was  tben  under  sail  on  the  port  tack  with  royals 
set.     She  had  her  funnel  up  with  smoke  issuing 
from  it,  but  was  not  actually  under  steam.     Her 
fires  were  alight  in  four  boilers.    In  one  they 
were  condensing  water,  but  in  the  other  three  the 
fires  were  banked  low.     She  made  signals  to  the 
Flamsteed  for  newspapers.      The  Flamsteed  ac- 
ceded to  this  request  by  signal,  and  the  master 
of  that  vessel  having  starboarded  his  helm,  came 
round  the  Bellerophon ,  at  the  distance  of  about 
half  a  mile  on  her  port  side,  and  passing  round 
her  stern  brought  up  off  the  starboard  quarter  of 
the  Bellerophon,  at  a  distance  of  from  a  quarter  to 
half  a  mile.    The  Bellerophon  at  this   time  was 
hove-to  with  her  mainyard  aback,  and  she  sent  off 
from  her  starboard  quarter  a  boat  to  the  port  side 
of  the  Ftamsteed.    A  newspaper  wafe  then  handed 
to  the  officer  of  the  boat,  and  the  master  of  the 
Flamsteed  made  an  offer  to  the  officer  to  tow  him 
towards  the  Bellerophon.    This  offer  was  accepted, 
and  the  boat  was  made  fast  to  the  Flamsteed  on  her 
port  side,  the  master  and  crew  of  the  Flamsteed 
being  then  in  ignorance  of  the  existence  of  the 
ram  at  the  bow  of  the  Bellerophon.   The  Flamsteed 
accordingly   steered  towards  the  starboard  side 
of    the    Bellerophon.      Owing,  however,  as  con- 
tended   by    the  appellants,   to    the    Bellerovhon 
having  drilled  to  a  great  extent,  and  to  her  head 
having  paid  off  to  leeward,  or,  as  contended  by  the 
respondents,  to  a  miscalculation  of  his  distance 
on  the  part  of  the  master  of  the  Flamsteed,  that 
vessel  approached  so  close  to  the  starboard  side 
of    the    Bellerovhon  that    the   spritsail-yard    or 
starboard   whisker    of   the     Bellerophon    caught 
the    forerigging    and     afterwards     the     bridge 
of    the    Flamsteed.      The    Bellerophori*    anchor 
on    her   port  bow    then    caught*  the    foremost 
davit  of   the  Flamsteed,  tore  it  off  (it  fell  in  to 
the  engine  room),  and  the  anchor  then  caught  the 
aftermost  davit  and  held  the  Flamsteed  for  some 
short  appreciable '  time  until  the  anchor  fell  to  the 
ring.     While  the  two  vessels  were  bo  held  the 


master  of  the  Flamsteed  ordered  his  engines  to  be 
reversed  with  a  view  of  going  astern  of  the  Belle- 
rophon,  and  they  were  accordingly  reversed,  but 
the  master  shortly  afterwards  decided  to  go  ahead 
and  ordered  the  engines  ahead  accordingly,  and 
the  Flamsteed  passed  along  the  starboard  side  and 
ahead  of  the  Bellerophon  at  a  slight  angle  with  the 
Bellerophon.  Neither  the  Bellerophon* s  jibboom 
nor  bowsprit  were  carried  away,  and  it  was  ad- 
mitted in  the  evidence  on  both  sides  that  the  hulls 
of  the  two  vessels  never  came  in  contact.  How- 
ever, when  the  Flamsteed  was  passing  ahead  of 
the  Bellerophon,  and  when  the  two  vessels  were 
apparently  clear  of  each  other  the  sharp  spur  point 
of  the  Bellerophon9 8  ram  struck  the  Flamsteed 
14ft.  below  the  water  line  under  her  port  quarter, 
about  abreast  of  the  mainmast,  making  a  hole 
which-  caused  the  Flamsteed  and  the  cargo  on 
board  her  to  sink  in  a  few  hours  afterwards.  The 
remaining  facts  are  stated  in  the  judgment. 

It  was  admitted  that  those  on  board  the  Flam- 
steed  did  not  know,  and  had  not  any  reasonable 
means  of  knowing,  that  the  Bellerophon  was  armed 
with  such  a  spur  or  ram,  or  with  any  spur  or  ram, 
and  it  was  contended  by  the  appellants  that  those 
on  board  the  Bellerophon  could  and  ought  to  have 
given  notice  or  warning  to  those  on  board  the 
Flamsteed  that  the^Bellerophon  was  armed  with  a 
ram  or  spur.  No  such  notice,  however,  was  given. 
Had  such  notice  or  warning  been  given,  those  in 
charge  of  the  Flamsteed  might  have  kept  the 
engines  going  astern  instead  of  giving  the  order 
that  they  should  go  ahead,  in  which  case  the 
damage  done  by  the  ram  or  spur  would  have  been 
avoided. 

The  causes  were  respectively  instituted  in  the 
Court  of  Admiralty  in  the  sum  of  40,0002.  to 
recover  for  the  loss  of  the  Flamsteed,  and  in  the  sum 
of  120,000Z.  to  recover  for  the  loss  of  the  cargo. 

The  causes  were  heard  together  before  the 
learned  judge  of  the  court  below,  assisted  by 
Trinity  Masters,  on  18th,  19th,  20th,  and  21st  Nov. 
1874,  and  on  the  latter  date  judgment  was  given  as 
follows : 

Sir  R.  Phillimore  (after  stating  the  facts). — 
Now  it  is  quite  clear  that  the  damage  was  caused 
in  this  case  by  one  of  two  causes,  either  by  the 
Flamsteed  coming  too  near  under  a  starboard 
helm,  or  bv  the  Bellerovhon  drifting  and  paying 
off,  and  coming  down  upon  the  Flamsteed.  I  have 
already  stated  that  the  evidence  establishes  that 
the  Bellerophon  did  not  drift  to  any  appreciable 
amount,  or  pay  off,  or  come  down  in  the  way  that 
has  been  described  from  the  Flamsteed,  and,  in 
my  judgment,  as  well  as  that  -  of  the  Elder 
Brethren  of  the  Trinity  House,  this  collision  was 
caused  by  the  Flamsteed  not  porting  in  due  time, 
but  waiting  to  port  until  she  had  come  too  near 
to  the  starboard  side  of  the  Bellerophon.  It  has 
been  urged  upon  the  court  that  even  if  this  Were 
so  with  regard  to  the  first  contact,  there  was 
contributory  negligence  on  the  part  of  the 
Bellerophon,  inasmuch  as  3he  ought  then  to  have 
warned  her  not  to  go  ahead  because  she  carried 
a  ram,  whereas  she  omitted  to  do  so,  and  backed 
her  heady ards,  which  was  a  sort  of  invitation  to 
her  to  go  forward,  and  was  the  cause  of  her 
buffering  the  injury  of  the  thrust  below  her  water 
line.  Now,  one  answer  appears  to  the  court  to  be 
quite  sufficient  upon  this  point,  and  that  is — the 
whole  time  between  the  first  contact  and  the 
second  contact  was  little,  if  at  all,  more  than  one 
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minute,  and  I  cannot  at  all  assent  to  the  pro- 
position of  law  that  it  was  the  duty  of  the 
BeUerophon  to  intimate,  either  (if  the  fact  were 
so)  that  she  was  a  leewardly  vessel,  or  that  she 
carried  a  ram.  It  does  not  appear  to  me  that  the 
law  imposes  any  such  obligation  upon  a  vessel  in 
the  condition  in  which  she  then  was.  I  think  it 
is  an  extremely  unfortunate  circumstance  that  the 
Flamsteed  should,  in  consequence  of  an  act  of 
courtesy  and  kindness  on  her  part,  have  suffered 
this  tremendous  loss,  to  the  extent  of,  it  is  said, 
nearly  160,0002. ;  but  the  court  must  be  on  its 
guard  against  allowing  any  consideration  of  that 
kind  to  make  it  find  that  there  has  been  con- 
tributory negligence  on  the  part  of  the  Bellerophon, 
unless  that  is  made  out  by  the  evidence  before  it, 
and  I  have  no  such  evidence  before  me.  I  am, 
therefore,  constrained  to  say  that  the  Flamsteed 
has  failed  in  establishing  the  averments  in  her 
petition,  and  that  the  BeUerophon  is  not  to  blame 
for  the  collision  in  this  case. 


From  these  decrees  the  appellants  appealed  for 
the  following  amongst  other  reasons : 

1.  Because  the  respondents  were  guilty  of  neg- 
ligence and  did  not  use  due  care  to  avoid  the  colli- 
sion. 

2.  Because  the  fact  that  the  Bellerophon  was 
armed  with  such  a  dangerous  engine  of  destruc- 
tion as  the  spur  or  ram,  which  was  covered  by 
water  and  concealed  from  view,  cast  upon  those  in 
charge  of  the  Bellerophon  the  duty  of  using  every 
possible  precaution  and  taking  the  utmost  care  by 
giving  notice  or  otherwise,  to  prevent  damage 
occurring  from  the  ram  or  spur  with  which  the 
Bellerophon  was  armed. 

Sir  Henry  James,  Q.C.  and  Arthur  Cohen  (W.  B. 
Trevelyan  with  them)  for  the  appellants.  —  We 
submit  the  captain  of  the  Bellerophon  was  to  blame 
for  not  putting  the  master  of  the  Flamsteed  in 
possession  of  the  facts  which  would  have  enabled 
the  latter  to  keep  clear  without  injury.  The  loss 
was  occasioned  by  the  ram  coming  in  contact  with 
the  Flamsteed ;  that  did  not  occur  at  the  first 
moment  of  collision,  and  at  the  first  contact,  but 
waB  occasioned  by  the  negligence  of  the  Belle- 
rophon  in  not  giving  warning  so  as  to  send  the 
steamer  astern.  Even  granting  that  the  first  col- 
lision was  occasioned  by  the  plaintiffs'  negligence 
it  was  still  the  duty  of  the  defendants  to  take  all 
reasonable  precautions  to  avoid  accident,  and  in 
this  case  the  reasonable  precaution  would  have 
been  to  give  due  notice  of  the  danger  ahead.  If 
the  owner  of  property  leaves  it  in  such  a  condi- 
tion that  it  is  dangerous  to  other  persons,  he  is 
bound  to  give  reasonable  notice  to  every  person 
whom  it  is  likely  to  injure.  The  obligation  to  give 
this  notice  arises  the  moment  the  possibility  of 
danger  occurs,  and  in  the  present  instance  as  soon 
as  it  was  seen  that  the  Flamsteed  was  approaching 
the  hidden  danger :  (Ilott  v.  Wilkes,  3  B.  &  Aid. 
304.)  [Sir  J.  W.  Colvile.— Can  it  bo  said  that 
the  captain  of  the  Bellerophon  was  bound  to  sup- 
pose that  the  Flamsteed  would  come  into  collision 
before  the  collision  occurred,  or  that  she  would  go 
anywhere  near  the  ram  P]  There  was  the  same 
duty  as  there  is  in  the  case  of  a  sunken  vessel  or 
an  obstruction  in  a  highway ;  the  person  causing 
the  obstruction  is  bound  to  give  notice. 

Broom  v.  Mallet,  5  C.B.  599 ; 
White  v.  Crisp,  10  Ex.  312. 

Any  person  giving  a  carrier  dangerous  goods  to 


carry  without  giving  notice  of  their  character  is 
liable  for  any  injury  done ;  and  so  anyone  who  for 
his  own  purposes  brings  upon  his  land,  and  collects 
and  keeps  there  anything  likely  to  do  mischief  if  it 
escapes,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its 
escape. 

Farrant  v.  Barnes,  31  L.J.  37,  C.P. ; 

Fletcher  v.  Rylands,  13  L.  T.  Rep.  N.  8.  121 ;  14 
L.  T.  Bep.  N.  S.  523 ;  L.  Bep.  1  Ex.  265. 

No  one  has  a  right  to  expose  a  person  using  a 
highway  to  danger.  Notice  must  be  given,  or 
liability  attaches  upon  injury  received.  In  the 
present  case  there  was  a  dangerous  instrument  of 
a  novel  and  unusual  construction  used  upon  a  high- 
way in  such  a  manner  as  to  be  dangerous  to  other 
persons,  and  it  could  not  be  seen ;  it  was  the  duty 
of  those  using  it  to  warn  other  people  upon  the 
highway  of  its  existence  and  dangerous  character. 
We#  contend  that  the  first  contact  was  occasioned 
by  the  negligence  of  the  BeUerophon  in  paying  off 
too  soon,  but  even  supposing  that  it  was  caused  by 
the  plaintiffs'  negligence,  that  is  not  an  answer  to 
this  claim,  the  only  result  of  such  a  finding  would 
be  that  both  ships  are  to  blame.  There  was 
ample  time  after  the  first  contact  to  have  given 
warning  of  the  danger.    The  obligation  not  to  do 

injury  is  absolute. 

Bonomi  v.  Backlwuse  9  H.  of  L.  503 ;  E.  B.  A,  E.  622 ; 
Vaughan   v.    The    Taff    Vale    Railway     Company, 

29  L.  J.  247,  Ex. 
Bagnall  v.  The  London  and  North-Western  Railway 

Company,  7  H.  &  N.  423 :  31  L.  J.  121,  480,  Ex. ; 
Jones    v.    The    Festiniog    Railway    Company,    18 

L.  T.  Bep.  N.  S.  902  ;  L.  Bep.  3  Q.  B.  733. 

Again,  there  was  no  such  negligence  on  the  part 
of  the  Flamsteed  as  would  have  occasioned  her 
loss  by  itself,  and  the  captain  of  the  BeUerophon 
must  have  seen  that  she  was  running  into  danger, 
hence  he  is  alone  liable  for  his  negligence  in  not 
giving  warning  :  (Radley  v.  The  London  and  North' 
Western  Railway  Company,  44  L.  J.  73,  Ex.) 
But  if  there  was  a  breach  of  any  obligation  on  the 
part  of  the  Bellerophon,  the  fact  of  negligence  on 
the  part  of  the  Flamsteed  having  led  to  the  com- 
mitting of  that  breach,  though  it  prevents  the 
Flamsteed  from  saying  that  she  did  not  contribute 
to  the  result,  does  not  allow  the  Bellerophon  to 
escape  entirely  from  liability.  The  BeUerophon  was 
exposing  persons  using  a  public  highway  to  unfore- 
seen danger,  and  she  cannot  excuse  her  own 
negligence  by  saying  that  those  other  persons  were 
also  negligent. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C), 
Staveley  Hill,  Q.C.  and  H.  Stokes,  for  the  respon- 
dents, were  not  called  upon. 

The  judgment  of  the  court  was  delivered  by 

Sir  Henry  S.  Keating. — In  this  appeal  the 
appellants  were  the  owners  of  a  steamship 
called  the  Flamsteed,  and  brought  their  suit 
in  the  Admiralty  Court  in  consequence  of  the 
loss  of  that  vessel  from  injuries  received  by 
a  collision  with  H.M.S.  Bellerophon.  The 
Flamsteed  was  a  screw  steamship  of  935  tons 
register,  with  engines  of  80  horse-power,  and  on 
the  24th  Nov.  1873,  the  time  when  this  collision 
took  place,  was  on  a  voyage  from  Liverpool  to 
Lisbon  and  other  places.  When  at  sea,  about  500 
miles  from  the  Cape  de  Verde  Islands,  at  six 
or  seven  a.m.,  she  sighted  H.M.S  Betteropfam. 
The  BeUerophon  is  an  armour-plated  iron  ship 
of  4220  tons  register,  with  engines  of  1000  how 
power.    She  had  the  usual  crew  of  such  a  ship— 
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indeed,  one  rather  in  excess  of  the  usual  number, 
for  she  had  as  many  as  630  hands  on  board.  She 
was  commanded  by  Captain  Wells,  one  of  the 
respondents  in  this  case,  and  was  flying  the  flag 
of  Vice- Admiral  Wellesley,  who  is  another  re- 
spondent, her  destination  being  Bermuda.  It 
appears  that  the  Bellerophon,  whose  course  was 
lying  to  the  north-west,  that  of  the  Flamsteed 
being  south-west-by-south,  signalled  to  the  Flam- 
steed to  ask  if  she  could  lend  a  newspaper.  The 
Flamsteed  gave  an  affirmative  answer,  and  ac- 
cordingly the  Bellerophon  lowered  a  boat  manned 
by  twelve  able  seamen,  to  send  for  the  news- 
papers. Before  the  boat  pulled  off  to  the  Flam- 
steed,  that  steamship  held  on  her  course;  then 
starboarding  her  helm  as  she  passed  the  stern  of 
the  Bellerophon,  and,  still  under  a  starboard  helm, 
came  off  the  starboard  quarter  of  the  ship  of 
war,  at  a  distance  of  about  three  quarters  of  a 
mile.  Being  in  that  position  the  boat  pulled  up 
to  her,  the  officer  who  was  with  the  boat  received 
the  newspapers,  and  then  the  captain  of  the 
Flamsteea  appears  to  have  offered  to  take  the  boat 
in  tow,  and  to  bring  her  nearer  to  the  Bellerophon. 
There  was  no  request  upon  the  part  of  the  officer 
that  this  should  be  done,  nor  any  necessity  for 
doing  so.  The  weather  was  fine;  there  was  at 
the  time  a  moderate  breeze,  with  no  sea  on,  but 
only  the  usual  swell  of  the  Atlantic — indeed,  it  is 
said  less  than  the  usual  swell.  There  was 
nothing  whatever  to  prevent  the  boat  from  getting 
back  from  the  Flamsteed  to  the  Bellerophon  in  the 
same  way  that  it  had  reached  the  Flamsteed,  The 
officer,  however,  accepted  the  offer  of  the  captain 
of  the  Flamsteed,  ana  the  Flamsteed  accordingly, 
with  the  boat  in  tow  upon  her  port  side,  star- 
boarded her  helm  and  proceeded  towards  the 
Bellerophon.  The  evidence  here  certainly  dis- 
closes a  most  remarkable  and  ill-judged  course 
adopted  by  the  Flamsteed  in  approaching  a 
ship  of  war  such  as  the  Bellerophon.  The 
Bellerophon,  a  ship  of  great  size,  was  hove  to 
under  sail ;  and,  it  appears  from  the  evidence,  that 
although  iron  vessels  of  that  class  have  masting 
and  rigging,  this  is  not  for  the  purpose  of  render- 
ing them  sailing  vessels  properly  so  called,  because 
they  are  made  primarily  for  the  purpose  of  being 
moved  by  steam ;  and  that  thus  trie  masting  of  the 
Bellerophon,  as  in  similar  cases,  is  of  a  lighter 
description  than  that  put  in  sailing  vessels  which 
do  not  move  by  steam ;  indeed,  Capt.  Wells  in  a 
portion  of  his  evidence  describes  the  masting  as 
being  rather  in  the  nature  of  jury-masting  tnan 
ordinary  masting.  .  At  the  time  m  question  the 
fires  of  the  Bellerophon  were  banked  up ;  she  had 
no  assistance  from  steam-power,  as  her  screw  was 
disconnected ;  she  was  under  sail,  but  close  to  the 
wind,  hove  to ;  and  yet  the  Flamsteed,  having  full 
Bea  room  before  her,  instead  of  taking  the  course 
which  their  Lordships  are  advised  would  have  been 
proper  and  natural  to  have  been  adopted  under 
sucn  circumstances,  namely,  to  have  gone  under 
the  stern  of  the  BeUprophon,  to  have  dropped  the 
boat,  and  proceeded  on  her  course,  seems  to  have 
steered  directly  for  the  Bellerophon  amidships,  and 
to  have  continued  on  to  within  100  yards  of  that 
enormous  vessel,  floating  in  what  was  described 
by  the  captain  to  be  "  a  helpless  state  "  upon  the 
water,  and  unable  to  make  any  active  exertion 
whatever,  to  escape  a  collision.  The  Flamsteed, 
steering  in  that  way,  when  thus  close  to  the  Belle- 
rophon  ported  her  helm,  apparently  with  the  idea 


'  of  performing  what  at  that  distance  would  have 
been  the  very  nice  and  perilous  manoeuvre  of 
passing  along  her  starboard  side,  and  running 
ahead  of  her.  That  manoeuvre,  it  would  appear 
by  the  evidence,  might  perhaps  have  been  success- 
fully performed,  assuming  the  Flamsteed  to  have 
answered  her  helm  quickly,  for  having  full  steam- 
power  upon  her  she  could  of  course,  if  she  could 
have  kept  clear  of  the  Bellerophon,  easily  run 
ahead  of  her.  But  having  adopted  the  perilous 
course  of  coming  so  close  to  the  ironclad,  although 
she  ported  her  helm,  and  it  is  said  put  it  hard- 
a-port,  which  it  is  probable,  yet  she  was  unable  to 
keep  herself  at  a  sufficient  distance,  and  her  rigging 
became  entangled  with  the  whisker,  as  it  is  termed, 
of  the  ship- of- war — that  is,  one  end  of  the  sprit- 
sail  yard  running  out  from  the  bowsprit.  Having 
become  thus  entangled,  she  was  caught  by  the 
anchor  of  the  Bellerophon,  and  her  first  motion 
appears  to  have  been  to  have  backed  astern,  whilst 
the  captain  of  the  Bellerophon  threw  his  sails 
aback,  which  he  says  was  the  proper  course  to 

Eursue,  not  that  it  produced  a  great  effect  upon 
is  ship,  for  that  it  could  not  have  done,  but  that 
it  was  the  proper  and  ordinary  course.  A  sug- 
gestion was  made  that  his  doiug  so  acted  as  an 
invitation  to  the  Flamsteed  to  go  ahead  and  so 
approach  the  danger;  but  that  having  been  sug- 
gested originally  was  disposed  of  in  the  course  of 
the  argument,  because  it  was  admitted  by  counsel, 
and  was  quite  clear  upon  the  evidence,  that  all  the 
operations  on  the  part  of  the  Flamsteed  were 
wholly  independent  of  anything  done  by  the  Belle- 
rophon which  would  appear,  as  stated  by  the 
captain,  to  have  lain  like  "  a  log  upon  the  water.11 
In  the  entanglement  occasioned  by  the  fouling  of 
the  rigging,  the  painter  which  upheld  the  anchor 
of  the  Bellerophon  gave  way,  and,  the  anchor 
having  fallen,  trie  Flamsteed  then  appears  to  have 
forged  ahead,  and  endeavoured  to  pass  in  some 
way  in  front  of  the  Bellerophon,  and  in  a  manner 
not  very  intelligible  got  under  her  bowsprit,  and 
so  close  to  her  stem  that,  probably  from  the  effect 
of  the  swell  of  the  sea,  she  came  in  contact  with 
the  ram  of  the  Bellerophon,  and  received  the  in* 
jury  in  question,  which  took  place  14ft.  below  the 
water-line,  just  abaft  the  mainmast.  It  was  not 
made  any  question  in  the  court  below,  nor  could  it 
have  been  here,  that  the  injury  inflicted  upon  the 
Flamsteed  proceeded  from  contact  with  the  ram  of 
the  Bellerophon. 

Their  Lordships  do  not  entertain  any  doubt, 
nor,  indeed,  has  it  been  seriously  questioned  by 
the  counsel  for  the  appellants,  that  the  collision 
in  the  first  instance  arose  from  the  rash  and 
unseamanlike  mode  of  proceeding  on  the  part 
of  the  Flamsteed  in  approaching  the  ship  of 
war.  So  much  too  close  did  she  bring  herself  to 
the  Bellerophon,  thatlthe  men  were  obliged  to  jump 
out  of  the  boat  towed  at  her  port  side,  under  the 
apprehension  that  she  would  be  swamped.  There 
can  be  no  doubt,  therefore,  that  the  collision  was 
caused  in  the  first  instance  wholly  by  the  fault  of 
the  Flamsteed. 

But  whilst  that  is  not  seriously  denied  upon 
the  part  of  tha  Flamsteed,  it  is  yet  sought  to 
establish  a  case  of  contributory  negligence  on 
the  part  of  the  Bellerophon,  and  it  is  said  that 
this  contributory  negligence  consisted  in  the 
omission  of  an  alleged  duty  on  the  part  of  the 
Bellerophon  to  give  at  some  period  or  another  of 
this  transaction  distinct  notice  to  the  Flamsteed 
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that  her  stem  was  constructed  in  a  peculiar  manner, 
forming  a  ram  which  protruded  under  the  water. 
It  was  contended  in  the  court  below  that  there 
were  other  points  of  contributory  negligence  on 
the  part  of  the  Bellerophon,  that  the  Bellerophon 
was  a  ship  that  drifted  to  leeward  in  some  unusual 
way,  and  that  notice  of  this  tendency  ought  to 
have  been  given  to  the  Flamsteed.  It  was  also 
suggested  that  she  had  hoisted  her  jib  and  that  her 
head  paid  off,  and  that  the  paying  off  to  leeward 
partly  induced  the  collision  that  took  place,  and 
Drought  the  Flamsteed  more  immediately  under 
the  bows  of  the  Bellerophon.  However,  those  two 
points  were  ultimately  abandoned  upon  the  argu- 
ment before  their  Lordships,  and  the  only  point 
for  their  consideration  is  whether  the  Bellerophon 
was  guilty  of  contributory  negligence,  in  omitting 
to  give  notice  to  the  Flamsteed  that  her  stem  was 
so  constructed  that  a  vessel  going  close  under  her 
bowsprit  might  sustain  damage  by  reason  of  this 
ram.  On  the  part  of  the  appellants,  it  was  said 
the  law  requires  that  wherever  persons  control 
and  are  in  possesion  of  a  dangerous  instrument, 
which  is  latent,  and  which  may  produce  damage  to 
others,  they  are  bound  to  give  notice  of  the  exist- 
ence of  that  latent  instrument  of  danger,  and 
therefore  that  the  circumstances  in  the  present 
case  imposed  upon  the  Bellerophan  the  obligation  to 

f;ive  notice  of  the  existence  of  the  ram  in  her  bow. 
t  appears  to  their  Lordships  important  to  consider 
exactly  what  the   nature  of  this    latent  instru- 
ment of    danger  in  the  bow  of  the  Bellerophon 
was.    It  was  insisted  by  the  learned  counsel,  and 
truly  said,  that  it  was  intended  for  the  purpose  of 
causing  damage  to  others,  and  no  doubt  the  ram 
upon  the  Bellerophon  was  for  the  purpose  of  being 
used  as  an  instrument  of  offence  in  naval  warfare, 
and  would  be  or  might  be  efficacious  for  that  pur- 
pose.     But  it    was  not  an  instrument  in  itself 
necessarily  dangerous  to  persons  navigating  the 
high  seas ;  on  the  contrary,  except  under  certain 
extraordinary  and    exceptional   circumstances,  it 
could  produce  no  danger  whatever  to  any  of  Her 
Majesty's  subjects  or  others  so  navigating.  Still,  if, 
being  such  as  it  was,  and  under  the  circumstances 
which  took  place,  the  captain  of  the  Bellerophon 
(speaking  of  him  for  convenience  sake  as  the 
person  responsible),  had  under  the  circumstances 
reasonable  ground  for  supposing  that  this  ram 
would  occasion  danger  to  the  Flamsteed,  and  had 
reasonable  means  and  opportunity  of  warning  the 
Flamsteed  of  that  danger  so  as  to  enable  her  to 
avoid  it,  then,  although  the  Flamsteed  had  in  the 
first  instance  been  guilty  of  negligence,  and  even 
although  by  her  negligence  she  had  occasioned 
the  necessity  for  giving  notice,  still  their  Lord- 
ships are  of  opinion  it  would  have  been  the  duty 
of  the  captain  of  the  Bellerophon,  or  of  those  in 
charge  of  her,  to  have  given  that  notice  to  the 
captain  of  the  Flamsteed.  Their  Lordships  entirely 
concur  in  the  view  that  if  there  be  a  latent  in- 
strument of  danger,  those  who  have  the  control 
and  the  possession  of   it  are  bound  to  take  ail 
reasonable  precautions    that    it    shall    not  cause 
damage  to  others.     Bub  they  are  of  opinion  that 
there  was  no  obligation  upon  the  captain  of  the 
Bellerophon  to  give  notice  of  this  ram  unless  there 
was  a  reasonable  probability  of   danger  to  the 
Flamsteed  from  the  want  of  notice;  and  further 
unless  he  had  a  reasonable  opportunity  of  giving 
such  a  notice  as  might  have  enabled  the  Flamsteed 
to  avoid  the  ram. 


Many  cases  have  been  referred  to  in  sup- 
port of  the  proposition  as  stated  by  the  ap- 
pellants from  which  their  Lordships  do  not  in 
any  way  dissent;  but  they  are  unaware  of  any 
case  which  establishes  a  rule  of  law  which  would 
conflict  with  that  to  which  reference  has  been 
made,  namely,  that  the  obligation  to  give  a  notice 
or  a  warning  of  danger  must  arise  from  the 
existence  of  some  reasonable  probability  of  danger 
to  the  party  to  whom  that  notice  is  to  be  given, 
and  an  opportunity  of  giving  it  so  as  to  enable 
such  party  to  avoid  the  danger;  and  applying 
that  rule  in  the  present  case,  their  Lordships, 
upon  the  facts,  think  that  there  is  no  ground 
whatever  for  saying  that  at  any  period  of  this 
collision,  the  captain  of  the  Bellerophon,  or  those 
in  charge  of  the  Bellerophon,  had  any  reasonable 
ground  to  suppose  that  anyone  navigating  the 
Flamsteed  would  have  placed  that  vessel  in  a 
position  which  would  have  rendered  notice  of  the 
existence  of  the  ram  necessary  to  preserve  them 
from  danger.  When  the  captain  of  the  Flamsteed 
was  asked  in  the  court  below  what  ought  to  have 
been  done  by  the  Bellerophon,  and  when  ought 
the  notice  to  have  been  given,  it  was  said  by  the 
captain  at  first  that  it  ought  to  have  been  given 
when  he  was  approaching  the  ironclad,  the  Flam- 
steed  being  then  directed  amidships;  but  is  it 
reasonable  that  their  Lordships  should  suppose 
upon  these  facts  that  the  captain  of  the  Beuere* 
phon  was  to  assume  that  the  Flamsteed  had  any 
such  wild  intention  as  that  of  almost  scraping 
the  starboard  side  of  his  ship,  so  as  to  become 
entangled,  and  thrown  across  his  bows,  under  his 
bowsprit  and  close  to  his  stem  P  The  captain  of 
the  Flamsteed  himself  seems  to  have  thought  that 
at  that  time  there  was  no  danger  of  his  getting  so 
close.  After  he  had  said  that  the  notice  might 
have  been  given  to  him  when  he  was  off  the  quarter, 
because  "  he  (the  captain  of  Bellerophon)  saw  we 
were  going  to  try  to  puss  to  leeward  of  him,"  it 
was  observed  to  him,  "  He  did  not  think  you  were 
coming  close  to  him  P  "  his  answer  was  "  No,  nor 
I  did  not  think  so  either."  Therefore  it  appears 
perfectly  clear  that  at  that  period  there  could  have 
been  no  obligation  arising  from  any  reasonable 
anticipation  of  any  contact  between  the  Flam- 
steed and  the  ram  for  any  notice  to  be  given 
to  the  Flamsteed  of  the  existence  of  that  ram. 

But  it  is  suggested  that  at  some  subsequent  time 
that  notice  ought  to  have  been  given.  With  re- 
ference to  that  suggestion,  it  is  to  be  observed 
that  the  whole  of  the  transaction  described 
occupied  but  a  very  short  time.  The  learned 
counsel  for  the  appellants  observed  that  Capi 
Wells,  in  putting  the  time  at  something  over  a 
minute,  had  understated  it.  That  is  possible. 
The  captain  of  the  Flamsteed  himself  states  it  at 
two  or  three  minutes.  People  do  not  look  at  their 
watches  on  these  occasions  so  as  to  estimate 
accurately  the  time,  but  their  Lordships  think  it 
safe  to  assume  upon  the  evidence  that  the  whole 
of  this  took  place  in  a  very  short  space  of  time, 
that  it  was  a  continuous  act  occupying  it  may  be 
a  minute,  it  may  be  a  minute  and  a  half,  or  two, 
or  even  three  minutes,  and  yet  it  is  suggested 
that  it  was  to  be  expected  from  the  captain  of  the 
Bellerophon,  and  that  he  ought,  in  the  midst  of 
the  confusion  occasioned  by  the  mismanagement 
of  the  Flamsteed,  to  have  anticipated  that  the 
Flamsteed  would  go  close  across  his  bows,  and 
that  he  could  and  ought  then  to  have  given  notta 
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seems  to  their  Lordships  to  be  a  proposition 
cannot  possibly  be  maintained.  Admitting 
the  obligation  to  give  the  notice,  if  there 
reasonable  ground  for  apprehending  danger, 
f  a  notice  could  be  given  so  as  to  be  pro- 
ve of  the  effect  of  averting  that  danger,  yet 
e  facts  of  this  case  their  Lordships  come  to 
conclusion  that  there  was  no  reasonable 
id  for  anticipating  any  danger  to  the  Flam- 
from  the  ram,  and  they  are  further  advised 
in  a  nautical  point  of  view  there  was  no 
d  after  the  first  collision  when  any  notice  to 
lamsteed  would  or  could  have  averted  the 
tunate  accident,  and  therefore  that  there  was 
nission  upon  the  part  of  the  captain  of  the 
rophon  which  would  constitute  the  contribu- 
aegligence  sought  to  be  established  in  this 

one  of  the  cases  cited  of  Vaughan  v.  The 
Vale  Railway  Company  (29  L.  J.  247,  Ex.). 
ite  Mr.  Justice  Wiltes  seems,  to  have  laid  it 
.  very  clearly,  "  Negligence  is  the  absence  of 
more  or  less  according  to  the  circumstances." 

the  circumstances  that  must  regulate  the 
ition  to  give  notice,  or  to  do  any  other  act 
l  would  have  the  effect  of  avertmg  danger 
those  who  might  otherwise  be  exposed  to  it. 

Lordships,  therefore,  come  to  the  conclusion 
this  collision  in  the  first  place  was  produced 
y  and  entirely  by  the  fault  of  the  Flamsteed, 
ihat  there  was  no  negligence  on  the  part  of 
in  charge  of  the  Bellerophon,  at  any  period 
.t  collision. 

ler  these  circumstances  their  Lordships  will 
ly  advise  Her  Majesty  to  affirm  the  judg- 
of  the  High  Court  of  Admiralty,  and  also 
this  appeal  be  dismissed  with  costs  to  be 
>y  the  appellant. 

Appeal  dismissed. 

icitors   for   the   appellants,   Pritchard  and 

ctor  for  the  respondent,  H.  O.  Stokes,  Ad- 
tj  Proctor. 


APPEAL  FROM  THE   COURT  OF  COMMON  PLEAS, 
irtod  bj  Ethibihotoh  Smith,  Esq.,  Barrister-at-Law. 


Saturday,  June  19, 1875. 

-e   Bramwell,  B.,  Blackburn,    Lush,    and 
;uain,  JJ.,  Pollock,  and  Amphlett,  BB.) 

he  Australian  Agricultural  Company 
v.  Saunders. 

m   insurance  —  Fire    insurance — Double  in' 

ince — "  Insured  elsewhere  "-^-Construction  of 

cy. 

Xaintijfs  insured  wool  against  fire  with  the 

ndants,  "  in  any  shed,  or  store,  or  station,  or 

transit  to  8.  by  land  only,  or  in  any 
I  or  store,  or  on  any  wharf  in  S.,  until 
ed  on  board  ship.19     They  afterwards  entered 

another  policy  with  another  insurance  com- 
y  in  these  terms :  "  Lost  or  not  lost  at  and 
%  the  river  H.  to  S.  per  ship  or  steamers, 

thence  per  ship  or  steamers  to  L.,  including 

risk  of  craft,  from  the  time  that  the  wools  are 

waterbome,    and    of  transshipment    and 

ting  ami  reshipment  at  &."    It  was  a  con* 

m  in  the  defendants'  policy  (hat  if  the  wool 


was  "  insured  elsewhere,"  notice  of  such  insurance 
was  to  be  given  to  them,  otherwise  the  policy  was  to 
be  void.  No  notice  of  this  second  policy  was 
given  to  the  defendants  by  tlie  plaintiffs.  The 
wool  was  burned  while  in  warehouse  at  S. 
where  it  had  been  placed  for  the  purpose  of 
storage,  and  was  waiting  for  reshipment. 
TJie  plaintiffs  sued  on  the  first  policy  for  the  loss  of 

the  wool. 

Held  (affirming  the  judgment  of  the  Court  of  Common 

Pleas),  that  they  were  entitled  to  recover.     That 

the  second  policy  did  not  apply  to  keeping  good* 

on  land,  but  only  to  marine  risks,  that  these  goods 

were  not  within  the  meaning  of  the  words,  "trans* 

shipment,  landing,  and  reshipment  at  S"  while 

stored  in  warehouses  there,  and  that  there  was 

therefore  no  double  insurance,  and  consequently 

the  goods  were  not  "  insured  elsewhere  "  so  as  to 

make  notice  of  the  second  policy  necessary. 

Held  also,  that  by  "  insured  elsewhere  "  was  meant 

a  specific  insurance  of  the  same  risks,  and  that 

the  words  were  not  satisfied  in  the  case  of  different 

polices  upon  different  policies  upon  different  risks, 

oy  the  mere  possibility  of  one  overlapping   the 

other  under  some  possible  circumstances. 

This  was  an  appeal  from  the  judgment  of  Willes 

and  Keating,  J  J ,  sitting  as  a  division  of  the  Court 

of  Common  Pleas  in  favour  of  the  plaintiffs,  in  an 

action  brought  by  them  on  a  policy  of  insurance 

against  the  loss  by  fire  of  some  wool,  which  was 

burned  while  in  store  at  Sydney,  in  Feb.  1870. 

The  plaintiffs  are  large  shippers  of  wool  from 
Australia  to  London,  and  most  of  it  is  grown  up 
the  country  and  brought  down  to  Sydney  for  ship- 
ment.   The  wool  comes   sometimes  by  land  to 
Sydney,  and  is  thence  shipped  to  England.    It 
sometimes   comes    down    the    river    Hunter   in 
steamers  to  Sydney,  and   is    reshipped  without 
being  landed ;  or  it  is  landed  from  the  steamers 
and  placed  in  warehouses  for  the  purpose  of  being 
pressed,  and  it  is  frequently  stored  whilst  waiting 
for  shipment.    Wool  which  is  to  be  pressed  is 
taken  to  the  stores  of  the  stevedores  of  the  ship  in 
which  it  is  to  be  loaded,  and  is  by  them  pressed 
and  warehoused.    Wool  received  by  the  stevedores 
is  considered  as  between  the  ship  and  shippers  as 
being  in  the  custody  of  the  ship,  and  the  steve- 
dores charge  the  pressing  and  warehousing  against 
the  ship.    The  stevedores  give  receipts  for  wool 
received  by  them,  which  are  treated  by  ship  and 
shippers  as  equal  to  mates'  receipts,  and  in  ex- 
change for  them  bills   of  lading  are  given  on 
demand  whether  the  wool  is  in  store  or  on  board 
the  ship.    Wool  brought  by  steamers  to  Sydney 
by  the  river  Huntei   for  shipment  to  England  is 
usually  removed  by  drays  ?rom  the  wharves,  whero 
it  is  lamded  from  the  steamers,  to  the  store  of  tho 
stevedore  appointed  to  store  and  press  for  the  ship 
for  which  the  cargo  is  intended.    At  these  stores 
all  descriptions  of  goods  are  kept  for  shipment 
and  other  purposes,  but  they  are  principally  used 
for  storing  and  pressing  wool  for  shipment. 

The  wool  in  question  came  in  several  steamers 
by  the  river  Hunter  to  Sydney,  and  on  being 
landed  was  taken  possession  of  by  one  Moore,  as 
agent  for  the  plaintiffs,  and  conveyed  to  his  stores 
to  be  weighed.  Moore  engaged  a  ship  to  carry 
the  wool  to  England,  and  afterwards  sent  the 
wool  to  the  stores  of  the  stevedores  of  the  ship, 
who  had  received  authority  from  the  master  to 
receive  wool  for  shipment  by  that  atop ;  they  re- 
ceived the  wool,  and  gave  the  usual  stevedore's 
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receipts  on  behalf  of  the  ship.  Whilst  the  wool 
was  in  the  stevedores'  stores  waiting  for  shipment 
the  plaintiffs  effected  a  policy  of  fire  insurance 
with  the  defendants  in  these  terms :  "  On  wool  in 
fleeces  or  bales  in  any  shed  or  store  or  station,  or 
in  transit  to  Sydney  by  land  only,  or  in  any  shed 
or  store,  or  on  any  wharf  in  Sydney,  until  placed 
on  board  ship."  And  there  was  also  a  provision 
in  clause  5  of  the  policy  that  "  No  claim  shall  be 
recoverable  if  the  property  insured  be  previously 
or  subsequently  insured  elsewhere,  unless  the 
particulars  of  such  insurance  be  notified  to  the 
company  in  writing,  provided  that  upon  such 
notice  being  given  after  the  issue  of  the  policy,  it 
shall  be  optional  with  the  company  to  cancel  the 
same,  returning  the  rateable  premium  for  the  un- 
expired terra  thereof."  In  Jan.  1870,  the  plaintiffs 
effected  a  policy  of  marine  insurance  in  the  In- 
demnity Mutual  Insurance  Company,  as  follows : 
"  Lost  or  not  lost  at  and  from  the  river  Hunter  to 
Sydney,  per  ship  or  steamers,  and  thence  per  ship  or 
steamers  to  London,  including  the  risk  of  craft, 
from  the  time  that  the  wools  are  first  waterborne, 
and  of  transshipment  and  landing  and  reshipment 
at  Newcastle  and  Sydney."  No  notice  of  this 
insurance  was  given  to  the  defendants'  company. 
After  both  these  insurances  had  been  effected, 
and  while  both  the  policies  were  in  force,  viz.,  on 
Feb.  9th  1870,  a  fire  took  place  at  the  stevedores' 
stores,  and  182  of  the  plaintiffs'  bales  were  burned. 
Other  bales  of  the  plaintiffs  which  had  been  at 
other  stores  were  afterwards  shipped  on  board  the 
said  ship,  and  bills  of  lading  were  given  in  respect 
thereof  in  return  for  the  stevedores'  receipts.  The 
carriage  of  the  wool  in  question  down  the  river 
Hunter  to  Sydney  was  under  a  distinct  contract 
from  the  contract  for  carriage  from  Sidney  to 
London.  The  plaintiffs  sued  the  defendants  on 
their  fire  policy  for  the  loss  and  obtained  judg- 
ment in  their  favour,  against  which  judgment  this 
appeal  was  brought. 

The  question  raised  was  whether  the  first  or  the 
second  policy  applied,  and,  if  the  latter,  whether 
the  defendants  were  not  relieved  from  all  liability 
by  the  operation  of  clause  5.  The  court  below 
held  that  the  second  policy  did  not  insure  the 
goods  on  land,  but  was  a  marine  policy,  simply 
covering,  in  addition  to  the  perils  of  the  seas,  only 
such  risks  as  arose  upon  the  loading  and  dis- 
charge of  the  vessels  and  the  necessary  trans- 
shipment incidental  to  the  voyage. 

Manisty,  Q.C.  (Edwards,  Q.C.  with  him)  for  the 
defendants. — The  question  arises  here  from  the 
plaintiffs  having  effected  two  policies,  First,  the 
fire  policy  with  the  defendants,  and  secondly,  what 
may  be  called  the  marine  policy  with  the  Indem- 
nity Mutual  Assurance  Company.  There  being  a 
proviso  against  double  assurance  without  notice, 
the  first  question  is,  whether  the  marine  policy 
covered  the  same  risk  as  the  fire  policy,  because, 
if  it  did,  then,  notice  not  having  been  given  to  the 
defendants  of  the  second  insurance,  they  are  not 
liable  under  the  provisions  of  their  own  policy.  It 
is  therefore  admitted  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  on  the 
Liverpool  policy,  unless  the  marine  policy  covered 
the  same  risk.  Looking  at  the  words  of  the  latter 
policy,  it  is  an  insurance  which  attached  when  the 
goods  were  loaded  on  craft  in  the  river  Hunter, 
and  continued  while  they  were  at  Sydney,  and 
during  transshipment,  and  during  the  voyage  to 
London  (Pelly  v.  The  Royal  Exchange  Assurance 


Company,  1  Burr.  341).  [Blackburn,  J. — The 
marme  policy  cannot  attach  until  it  is  destined  for 
a  particular  ship.]  We  contend  that  the  policy 
attached  when  the  goods  were  put  on  the  snip  in 
the  river,  and  continued  while  they  were  being 
transshipped  at  Sydney ;  and  that  by  the  custom 
and  practice,  they  were  then  to  be  considered  just 
as  if  on  board  ship.  The  practice  necessitated  the 
temporary  warehousing  of  the  wool  before  loading 
it  again  on  the  ships  for  England,  and  the  risk 
when  so  warehoused  is  covered  by  the  words  of  the 
policy  "  transshipment,  and  landing,  and  reship- 
ment." 

Wathin  Williams,  Q.C.  (/.  C.  Mathew  with  him) 
for  the  plaintiffs. — The  Liverpool  policy,  it  is  ad- 
mitted covers  the  loss,  unless  it  is  taken  out  of  it 
by  the  operation  of  clause  5,  which  is  that  if  the 
assured  "  insured  elsewhere,"  the  policy  was  not  to 
hold  good  unless  notice  was  given.  The  plaintiffs' 
contentions  are :  First,  they  were  not  insured  else- 
where ;  that  is,  the  Iops  was  not  covered  by  the 
marine  policy;  secondly,  if  it  were  possibly 
covered,  that  does  not  constitute  an  insurance 
elsewhere  within  the  meaning  of  the  policy  : 

Harrison  v.  ElUs,  7  E.  A  B.,  465 ; 

Pearson  v.  The  Commercial  Union  Assurance  Com- 
pany, ante,  vol.  2.,  p.  100 ;  29  L.  T.  Rep.  N.  S. 
279  ;  L.  Rep.  8  C.  P.  648. 

As  to  Pelly  v.  The  Royal  Exchange  Assurance  Com- 
pany (ubi  sup.),  if  there  had  been  an  affreightment 
from  the  river  to  London,  then,  perhaps,  transship- 
ment being  necessary,  this  warehousing  might  have 
been  held  to  be  incidental  to  the  transshipment. 
But  the  case  is  different  here.  They  were  ware- 
housed for  the  convenience  of  the  owners,  and  if 
the  goods  were  taken  to  a  warehouse  for  any  pur- 
pose, not  being  part  of  the  actual  transshipment, 
then  it  is  contended  the  marine  policy  would  not 
apply ;  secondly,  the  provision  in  clause  5  does 
not  apply  to  cases  where  the  goods  are  only 
possibly,  but  where  they  are  specifically  insured. 
Here  even  if  possibly  the  policies  might  overlap, 
there  is  no  specific  insurance,  and  so  the  plaintiffs 
need  not  have  given  notice,  and  when  could  notice 
as  a  question  of  fact  have  been  given  P  The  clause 
manifestly  points  to  a  similar  description  of  policy 
to  the  fire  policy,  and  does  not  mean  a  marine 
policy. 

Manisty,  Q.C.  in  reply. — The  plaintiffs  were 
bound  to  give  notice,  whatever  the  effect  might  be; 
they  were,  in  the  words  of  the  clause,  "  insured 
elsewhere,"  and  they  must  give  it  after  the  fire  if 
they  could  not  give  it  before.  The  real  question 
is,  did  the  marine  policy,  in  fact,  cover  the  risk, 
and  if  it  did,  it  matters  not  whether  it  did  so  acci- 
dentally or  not.  Crompton,  J,  in  his  judgment  in 
Harrison  v.  Ellis  (ubi  sup.),  shows  that  the  ground 
of  the  judgment  is  that  there  would  have  been  in 
fact  a  double  insurance.  So  in  Pearson  v.  The  Com- 
mercial Union  Assurance  Company  (ubi  sup.),  the 
deviation  was  held  not  within  the  scope  of  the 
policy,  because  the  jury  had  expressly  found  that 
the  snip  was  moored  in  the  river  for  an  unreason- 
able time,  and  for  a  particular  purpose  unconnected 
with  the  transit. 

B ram  well,  B. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed.  To 
begin  with,  I  am  very  clearly  of  opinion  that  no 
action  could  be  maintained  against  the  under- 
writers for  indemnity  on  the  marine  policy  in 
respect  of  this  loss.  The  words  in  it  are  very  clesr, 
"  Lost  or  not  lost,  at  and  from  the  river  Hunter  to 
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Sydney,  per  ship  or  steamers,  and  thence  per  ship 
or  steamers  to  London,  including  the  risk  of  craft, 
from  the  time  that  the  wools  are  first  waterborne 
and  of  transshipment  and  landing  and  re  shipment 
at  Sydney,"  that  is,  including  the  case  where  the 
wools  are  taken  from  one  ship  to  another,  and 
where  it  is  necessary  to  land  them  for  that  pur- 
pose, and  afterwards  the  risk  of  reshipping.    This, 
it  is  quite  clear  to  me,  does  not  include  a  loss  by 
fire  of  the  goods  when  warehoused  on  land,  which 
is  no  part  of  landing  or  transshipment,  and  it  is  so 
clear  that  one  need  only  read  the  words  themselves 
to  perceive  it  to  be  so.    But  it  is  said,  nevertheless, 
that  the  wools  were  virtually  on  board  the  ship  at 
the  time  of  loss,  and  so   within  the  policy.    In 
point  of  fact,   however,  they  were  not  on  board 
ship,  nor  were  they  in  course  of  the  act  of  reship- 
ment.    I  am  therefore  very  clearly  of  opinion  that 
this  particular  loss  could  not  be  recovered  against 
the  underwriters  on  the  marine  policy.    But  then, 
the  assured  was  not  to  recover  if  any  other  in- 
surance were  effected  and  not  notified  to  the  Liver- 
pool company.    Now,  as  far  as  mere  words  go, 
there  might  here  be  said  to  be  an  insurance  else- 
where, but  was  there  in  fact  P    Mr.  Manisty  says 
that  the  words  "insure  elsewhere1'  must  be  an 
insurance  as  to  the  whole  or  a  portion  of  the  risks 
in  the  policy  sued  on.    If  so,  in  my  opinion,  this 
is  not  a  case  of  such  double  insurance,  because  no 
action  could  have  been  maintained  on  the  Marine 
Insurance  policy  in  respect  of  this  loss,  but  the 
action  could  be  maintained  on  the  policy  in  ques- 
tion.   Then  it  was  said  here  that  there  was  a 
possibility   of  the  goods  being  within  the  risk 
covered  by  both  policies.    For  my  part,  I  doubt 
whether  such  a  possibility  woula  be  sufficient ; 
for  to  come  within  the  provision,  there  must  be 
sach  a  double  insurance  as  that  the  underwriters 
in  the  one  case  would  have  the  benefit  of  the 
other.    But  in  my  opinion  there  is  no  evidence 
here  that  the  risk  in  the  two  policies  did  overlap 
one  another.    It  is  suggested  as  the  policy  on 
wool  to  Sydney  was  in  these  terms,  "  on  wool  in 
fleeces  or  bales,  in  any  shed,  or  store,  or  station, 
or  in  transit  to  Sydney  by  land  only,  or  in  any 
shed  or  store,  or  on  any  wharf  in  Sydney  until 
placed  on  board  ship,"  that  landing  and  reshipment 
might  involve  putting  the  goods  on  a  wharf,  so 
that  while  there  if  a  fire  occurred,  there  would  be 
a  loss  within  the  scope  of  the  policy.    The  answer 
is  first,  that  there  is  no  evidence  that  there  could 
be  such  a  mode  of  landing  and  reshipment  as  one 
process,  going  on  as  a  continuous  process  in  the 
manner  supposed,  nor  do  I  believe  that  it  exists ; 
and  that  being  so,  the  possible  case  which  has 
been  put  is  therefore  a  possible  case  as  to  which 
we  have  no  evidence  of  its  possibility  in  point  of 
fact.    Another  answer  is,  that  if  it  were  so,  the 
marine  policy  would  cover  the  loss,  and  the  fire 
policy  would  not.    It  seems,  therefore,  that  the 
loss  by  fire  is  not  within  the  marine  policy  for 
the  reasons  given ;  and  next,  although  it  is  pos- 
sible a  case  might  occur  in  which  the  loss  might 
be  in  both  policies,  yet  first  there  was  no  evidence 
that  such   could    take   place   at  Sydney ;    and 
secondly,  if  it  were  possible  there,  it  would  show 
that  the  case  was  not  in  the  fire  policy  at  all,  but 
in  the  marine  policy,  and  so  in  neither  case  would 
there  be  a  double  insurance. 

Blacxbubit,  J. — I  also  think  that  the  judgment 
below  should  be  affirmed.  The  fire  policy  is  on 
"  wool  in  fleeces  or  bales,  in  any  shed,  or  store,  or 
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station,  or  in  transit  to  Sydney  by  land  only,  or  in 
any  shed,  or  store,  or  on  any  wharf  in  Sydney 
until  placed  on  board  ship."    The  wool  was,  in 
fact,  brought  to  Sydney  and  stored  there,  and 
before  it  was  put  on  board  ship  was  burnt,  and  so 
it  is,  I  think,  quite  clearly  a  loss  for  which  the 
insurers  were  liable  unless  they  are  saved  by  the 
5th  clause  of  the  policy,  which  is  to  the  effect  that  the 
policy  was  to  be  void  if  the  wool  were  insured  else- 
where without  notice  given  to  the  insurance  com- 
pany.   Now,  I  think,  taking  that  and  the  average 
clause  together,  that  it  is  clear  what  is  meant,  and 
if  the  marine  policy  did  insure  the  goods  on  shore 
then  the  plaintiffs  ought  to  have  given  notice  of 
the  insurance  to  the  defendants,  but  such  a  con- 
struction of  the  claupe  would  be  too  much  strained 
if  we  were  to  say  this  notice  was  equally  necessary 
if  the  second  insurance  was  of  a  different  character 
to  the  first.    It  must,  I  think,  have  been  a  second 
insurance  against  fire,  and  I  do  not  think  that  if 
there  were  only  an  accidental  and  possible  over- 
flapping  of  the  policies,  this  was  contemplated  in 
the  words  "  insured  elsewhere."    Then  arises  the 
question  does  the  marine  policy,  in  fact,  cover  the 
goods  in  the  warehouse  at  Sydney  P    The  facts  are 
that  the  goods  came  down  the  river  Hunter  to 
Sydney,  and  Were  put  in  Moore's  warehouse  there 
until  it  was  convenient  to  secure  a  ship  in  which 
to  forward  them  to  England.    Thence  they  were 
sent  to  the  stevedore's  warehouse,  and  there  they 
were  burned.    They  would  not  prima  facie  be 
covered  by  tho  marine  policy  when  they  were  on 
land,  but  the  words  of  the  policy  go  on  to  say  "  in- 
cluding the  risk  of  transshipment  and  landing  and 
reshipment  at  Sydney."     Now  I  do  not  think 
that  it  was  a  deviation,  landing  the  goods    at 
Sydney,  so  as  to  vitiate  the  insurance  on  that 
account,  but  it  is  very  difficult  to  say  that  the 
underwriters  in  a  marine  policy  are  liable  for  a 
fire  on  shore.    It  would  require  evidence  of  a  very 
strong  custom  to  induce  me  to  think  that  the 
goods  were  just  in  the  same  position  as  if  on  board 
ship,  and  there  is  none  here  to  establish  this  con- 
tention.   I  think,  therefore,  that  "insured  else- 
where "  means  specifically  insured,  and  against  the 
same  risks  and  under  the  same  conditions,  and  at 
the  same  time,   and  not  a  mere  possibility  of  a 
wholly  different  insurance  overlapping.    For  this 
reason  and  upon  the  facts  stated,  I  think  that  the 
plaintiffs  are  entitled  to  succeed. 

Lush,  J. — I  also  think  that  the  judgment  of  the 
court  below  ought  to  be  affirmed  upon  the  ground 
that  the  goods  were  not  insured  elsewhere  in  any 
other  office  against  fire  "  in  any  shed,  or  store,  or 
station,  or  on  any  wharf  in  Sydney."  I  do  not  think 
any  of  those  events  were  ever  covered  by  tho 
marine  policy.  It  says :  [Tho  learned  judge  then 
read  the  principal  clauses.]  Now  I  think  this 
means  landing  in  the  course  of  the  voyage  as 
incidental  to  it  merely,  and  as  a  means  of  trans- 
shipment which  would  be  necessary  from  the 
river  crafb  to  the  ship.  Here,  as  I  understand  the 
facts,  the  goods  came  down  to  Sydney  in  several 
instalments,  and  were  stored  in  warehouses  until 
it  was  convenient  to  send  them  on  to  London.  If 
so,  it  was  not  a  landing  and  reshipment  within 
the  meaning  of  the  policy  at  all,  and  so  this 
disposes  of  the  contention  that  the  goods  were 
just  in  the  same  position  as  regards  the  policy 
as  if  on  board  ship.  As  to  the  second  question  it 
does  not  arise  in  my  opinion,  for  the  marine  policy 
ceased  to  be  in  force  from  the  moment  of  the 
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goods  being  landed  as  described.  But  I  will  go 
farther  than  this,  and  say  that  I  do  Dot  think  that 
a  policy  which  in  certain  events  may  possibly 
overlap  the  former  one  is  such  a  one  as  that  the 
assured  would  have  under  the  provision  in  the 
defendants'  policy  to  give  notice  of  it  to  the  under- 
writers. 

Quaik,  J.— I  am  of  the  Bame  opinion.  I  think 
the  first  question  is  what  the  risk  undertaken  by 
the  Indemnity  Company  was,  and  I  find  it  to  be  in 
the  words  of  the  policy  of  transshipment,  landing, 
and  reshipment.  Now  first,,  I  think  that  the  goods 
lost  were  not  being  transshipped,  landed,  or  re- 
shipped  within  the  meaning  of  those  words;  nor 
secondly,  do  the  facts  found  extend  it  in  the 
present  case  by  reason  of  any  custom.  There 
may  perhaps  be  some  customs  so  notorious  as  to 
qualify  the  plain  meaning  of  words  as  simple  and 
intelligible  as  these,  bnt  here  there  is  no  such 
notorious  custom  found  to  exist  in  tho  case.  In 
Lord  Mansfield's  words,  I  should  define  the  risk 
as  being  that  which  the  insurers  knew  would 
arise  from  the  ordinary  and  known  course  of 
Irade,  and  the  custom  must  be  one  so  notorious 
and  universal  that  it  always  made  it  necessary  for 
the  particular  course  to  be  adopted,  which  was  in 
Tact  adopted.  Now  bo  far  from  this  being  so  here, 
I  find  in  paragraph  7  of  the  case  it  is  stated  that 
sometimes  this  is  done  and  sometimes  the,t,  and  they 
are  not  therefore  invariable  and  necessary  prac- 
tices, and  consequently  do  not  come  within  the 
words'  of  the  policy.  On  the  second  point  I  agree 
with  the  rest  of  the  court,  because  I  think  that  what 
was  intended  by  the  5th  clause  is  a  certain  definite 
policy,  and  not  a  mere  contingent  risk.  It  was 
not  clear  that  the  goods  would  be  landed  and 
warehoused  at  Sydney,  and  so  this  was  not  in 
my  opinion  an  insurance  elsewhere  within  the 
meaning  of  the  condition  so  as  to  require  notice  of 
it  to  be  given. 

Pollock,  B. — I  am  of  the  same  opinion.  The 
first  question  is  whether  by  the  marine  policy 
having  been  effected  it  can  be  said  that  the  goods 
previously  covered  by  the  Liverpool  policy  wero 
then  insured  elsewbere.  I  refer  to  the  marine 
policy  itself  to  see,  and  I  quite  agree  with  what 
was  said  by  Willes,  J.,  in  the  court  below  that  it 
was  meant  to  cover  marine  risks  in  a  marine 
transit.  It  is  reasonable  to  assume  that  when 
that  was  entered  into  the  intention  was  that  the 
goods  should  go  to  England.  Then  what  did 
actually  occur  was  not  something  incidental  to 
tbe  marine  transit,  but  something  which  made  a 
break  in  the  course  of  the  water  transit,  and  put 
it  into  the  power  of  the  agent  at  Sydney  to  send 
the  goods  elsewhere.  It  is  true  that  the  goods 
when  burned  were  in  the  hands  of  a  stevedore, 
bat  then  there  bad  been  a  distinct  break  in  the 
voyage  when  they  came  to  be  put  into  his  ware- 
house. Having  disposed  of  that,  there  is  there- 
fore one  other  point  only.  If  the  second  policy 
did  chance  to  overlap  the  former  one,  could  it  be 
said  that  the  goods  were  thereby  insured  else- 
where so  as  to  absolve  the  defendants  altogether? 
On  this  point  I  agree  with  my  brother  Bramwoll. 
These  conditions  had  been  of  late  inserted  into 
fire  policies  with  the  object  of  enabling  the 
insurers  to  know  the  character  of  the  risk,  and 
that  the  parties  had  the  real  value  of  the  goods 
insured.  But  it  would  manifestly  be  quite  imma- 
terial to  the  underwriters  of  a  fire  policy  whether 
they  knew  or  not  that  tho  assured  had  a  wide 


marine  policy  also,  even  if  the  two  polices  might 
possibly  in  some  event  overlap.  On  both  grounds 
I  think  the  judgment  ought  to  be  affirmed. 

Ahi'iilmt,  B.— I  am  of  the  same  opinion.  On 
the  main  point  I  quite  agree  with  tbe  rest  of  the 
court,  and  will  not  repeat  what  they  have  said. 
On  the  second  question,  if  we  think  that  the  marina 

Sol  icy  did  not  attach,  the  second  point  of  the 
efendants  is  no  longer  open  because  paragraph 
21  of  the  case  admitting  that  the  plaintiffs  are  en- 
titled to  recover  unless  they  are  deprived  of  this 
remedy  by  means  of  having  effected  the  marine 
policy  excludes  it.  That  clause  oonld  hare  no 
operation  if  they  had  not  insured  the  risk  nnder  tbt 
marine  policy.  But  I  agree  that  the  plaintiffs  bid 
no  double  remedy,  and  say  further  that,  in  my 
opinion,  in  no  event  could  there  be  one  under  these 
policies,  or  oonld  the  policies  overlap,  because  the 
only  event  within  the  marine  policy  would  baa 
fire  happening  while  the  goods  were  on  shore  for 
the  express  purpose  of  being  reshipped.  Bnt  if  so 
the  words  in  the  tire  policy  "on  any  wharf  in 
Sydney  "  would  not  mean  this,  because  tbe  goodi 
would  be  considered  in  law  as  on  the  ship  while 
they  wero  being  so  transhipped. 

Judgment  affirmed. 
Attorneys  for  the  plaintiffs:   Waltone,  Bubb, and 
WaUmi. 


May  11  and  June  1,  1875. 

Banda  amd  Kiewkk  Booty,  (a) 

Booty   of  war— Reference   to   Admiralty    Court— 

Non-payment   of  part   of  booty — Distribution— 

Jurisdiction. 

When  the  Crown  grants  to  captors  booty  of  war  ami 


(a)  This  oaae  oai 
but  it  deals  with  a 
with  prize  law,  and  turns  to  some  extant  upon  jurisdic- 
tion of  the  High  Court  of  Admiralty  as  a  prixe  court,  and 
it  waa  henoe  thought  desirable  to  insert  it  hero. 

The  origin  of  the  jurisdiction  of  the  High  Court  of 
Admiralty  aa  a  prize  court  is  very  doubtful.  From  tin 
,  reign  of  Charles  II.  it  has  derived  its  jorisdiotion  as  * 
pnie  court  entirely  from  a  commission  from  the  Crown 
leaned  at  tho  commencement  of  each  war  to  the  Lords  at 
tbe  Admiralty.  Whether  prior  to  that  reign  the  oonrt 
exercised  jurisdiction  aa  a  right  incident  to  the  offioe  of 
Lord  High  Admiral  and  his  deputy,  there  appear  to  be 
no  document*  in  existence  to  show.  It  seems,  howror, 
probable  that  prize  jurisdiction  waa  originally  inherent 
in  the  offloe  of  the  Admiral,  and  that  special  oommiaidcni 
calling  forth  the  jurisdiction  are  of  oomparativelT  modern 
institution.  Prior  to  the  reign  of  Elizabeth  England  was 
seldom  at  peaoe  with  her  neighbours,  and,  although  the 
ware  may  not  have  been  of  any  importance,  it  appear*  by 
the  State  papers  that  there  were  perpetual  captures  of 
ships  by  British  vessels  ;  in  fact,  before  there  was  * 
regularly  established  fleet  belonging  to  the  Crown,  the 
captains  of  ships  do  not  seem  to  have  waited  for  a 
declaration  of  war;  they  seized  any  foreign  roeael  where 
there  was  a  pretext  for  quarrel-  In  this  state  of  things 
the  services  of  the  Admiralty  Court,  or  some  other 
tribunal,  were  constantly  called  into  requisition  to  deci* 
the  question  of  prize  or  no  prise.  The  Admiralty  Court 
was  not  the  only  tribunal  which  formerly  investigated 
questions  of  prize.  In  A.n.  1313  a  British  ship  hafisf 
seized  and  brought  in  another  ship  aa  prize,  an  order  was 
issued  by  Edward  III.  to  his  Chancellor  and  nonaou  to 
call  the  parties  before  them,  inform  thexnaelvM  of  (he 
facts,  and  render  oomplete  and  epeedjr  jutiM  to  Ha 
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by  order  in  council  made  under  3  8f  4  Tict.  c.  65, 
9.  2  refers  the  claims  of  all  parties  whomsoever  to 
the  property  captured  to  the  Judge  of  the  High 
Court  of Admiralty r,  who  is  to  take  into  consider  a- 

parties  (see  Rymer's  Faodera,  vol.  y.,  p.  376).  Again,  in 
the  reign  of  Henry  VI.,  in  the  year  1426,  a  proclamation 
was  issned  to  all  sheriffs  of  counties,  by  which  it  was 
declared  that  nothing  taken  upon  the  seas  in  whatever 
manner  was  to  be  distributed,  separated,  or  sold  on  the 
sea,  or  in  any  port  or  harbour  into   which  they  were 


brought,  bnt  were  to  be  kept  entire  until  the  Council  of 
the  lung,  the  Chancellor  of  England,  the  Admiral  of  Eng- 
land, or  his  deputy- general  for  the  time  being,  should  be 
certified  of  the  above  prize,  and  duly  informed  if  the 
goods  there  taken  belonged  to  friends  or  enemies  ;  and 
that  they  (the  oounoil,  &c.)  being  certified,  should  give 
good  and  quick  attention  thereto ;  that  it  was  a  good 
test  whether  goods  belong  to  friends  or  enemies  if  the 
persons  from  whom  they  are  taken  were  brought  to  shore 
and  put  to  ransom  or  not ;  and  it  was  directed  that 
persons  capturing  goods  and  bringing  them  ashore  with- 
out the  persons  from  whom  they  were  captured  should 
be  imprisoned  until  it  was  known  to  whom  the  goods 
belonged:  (Rymer's Foedera,  vol.  x.,  p.  368).  These  two 
instances  show  clearly  that  at  that  date  the  Admiralty 
Court  was  not  the  sole  court,  and  hence  it  is  not  probable 
that  a  distinct  prize  commission  then  existed.  This  view 
is  again  corroborated  by  the  Instructions  issued  by  Henry 
VIII.  to  the  Admiral  on  the  occasion  of  the  invasion  of 
France  in  1512  (see  Rymer's  Fcodera,  vol.  xiii.,  p.  329  ; 
Robinson's  Collectanea  Marittima,  p.  1).  These  instruc- 
tions greatly  consist  of  extracts  from  the  Black  Book  of 
the  Admiralty,  and  would  seem  to  show  that  the  Admiral 
himself  dealt  with  prizes  taken  by  the  fleet,  and  dealt 
with  them  of  his  inherent  right :  (see  paragraphs  19,  20, 
21 ;  the  latter  two  being  translations  from  the  Black 
Book  ;  see  Twiss's  Black  Book  of  the  Admiralty,  vol.  i., 
p.  28,  Beets.  8, 9.)  The  Black  Book  itself  very  clearly 
indicates  the  position  and  powers  of  the  Admiral,  and  yet 
no  mention  there  occurs  of  distinct  prize  powers.  It  is 
pretty  clear  that  in  the  reign  of  Elizabeth  the  Admiralty 
jurisdiction,  both  instance  and  prize,  had  become  pretty 
well  defined,  for  we  find  that  a  commission  was  issued  on 
Jan.  30, 1585,to  two  civilians  (Dr.  Valentine  Dale  and  Dr. 
Julius  Cassar)  to  execute  the  Admiralty  jurisdiction  during 
the  vacancy  of  the  office  of  Lord  High  Admiral  (see  State 
Papers,  Domest.  Eliz.,  vol.  ooxxxvii.,  fol.  06 ;  vol.  olxxvi.). 
This  commission  was  not  a  special  prize  commission,  and, 
in  fact,  makes  no  mention  of  prize  as  distinct  from  any 
other  part  of  the  Admiralty  jurisdiction.  The  war  with 
Spain  commenced  in  1586,  and  in  1587  and  1588  the 
Spanish  Armada  was  prepared  and  sailod  for  England  ; 
.Lord  Howard  of  Effingham  was  then  Lord  High  Admiral, 
bat  there  is  no  trace  to  be  found  of  any  separate  prize 
commission  being  issued  to  hear  and  adjudge  prize 
causes.  Between  this  period  and  the  reign  of  Charles  II., 
although  there  are  many  commissions  existing  giving 
power  to  the  High  Admiral  to  will  and  require  the  judge 
of  the  Admiralty  Court  to  issue  letters  of  marque  and 
others  appointing  divers  persons  to  hear  appeals  from 
the  Admiralty  Court  in  prize  causes,  there  is  no  trace  of 
a  separate  prize  commission,  and  the  ordinary  commis- 
sion of  the  Lord  High  Admiral  and  of  the  judge  makes 
no  mention  of  prize  (see  Rymer's  Foedera,  vol.  xx.,  pp.  115, 
1628  ;  vol.  xviii.,  p.  1052 ;  vol.  xix.,  p.  300).  The  first 
trace  of  any  special  authority  in  prize  matters  is  to  be 
found  during  the  Commonwealth,  when  an  Act  or 
ordinance  was  passed  by  the  Parliament  (April  17,  1649, 
cap.  21)  directing  that  the  Admit alty  Court  should  pro- 
ceed against  all  captures,  taken  from  persons  supporting 
the  King  and  from  foreigners  his  friends,  as  lawful  prize  ; 
and  in  pursuance  of  this  Aot  an  order  was  issued  in 
1850  which  is  recorded  in  the  Admiralty  Registry  as  "  an 
order  of  the  pretended  Parliament  in  1050  tor  the  judgos 
of  the  Admiralty  to  proceed  to  the  adjudication  of  the 
French  ships  ana  goods  taken  by  the  fleet."  Then  came 
the  Restoration,  and  at  the  commencement  of  the  first  war 
in  the  reign  of  Charles  II.  (with  the  Dutch  in  1661),  the 
office  of  Lord  High  Admiral  of  England  and  Ireland  was 
in  commission,  and  so  far  as  can  now  be  ascertained  no 
special  prise  commission  was  issued.  Shortly  afterwards 
James,  Duke  of  York,  was  created  Lord  High  Admiral  of 
England,  Ireland,  and  Scotland ;  this  is  the  first  instance 
on  record  of  the  appointment  of  one  Lord  High  Admiral 


Hon  any  capture  that  may  have  been  made  of  any 
property  during  the  operations  by  any  of  the 
claimants  and  is  to  make  such  order  as  to  him 
shall  seem  right  both  in  regard  to  the  persons  who 


for  all  three  Kingdoms ;  and  in  1672,  when  the  second 
war  in  that  reign  with  the  Dutch  commenced,  we  find 
for  the  first  time  a  special  commission  issued  to  the  Lord 
High  Admiral  authorising  him  to  require  the  Admiralty 
Court  of  England  to  proceed  to  the  adjudication  of 
prize  causes,  and  this  has  continued  until  recent  times. 
The  cause  of  this  change,  if  change  there  was,  was 
probably  to  enable  the  Crown  to  keep  the  prize  jurisdic- 
tion in  the  hands  of  the  English  Admiralty  Court,  and 
stop  the  exercise  of  that  jurisdiction  by  the  Irish  and 
Scotch  courts.  As  the  judges  of  the  Admiralty  Courts 
were  considered  as  lieutenants  of  the  admirals,  the 
directing  of  one  only  to  exercise  the  prize  jurisdiction 
would  have  the  effect  of  excluding  the  others.  The  Irish 
and  Scotch  courts  have  nevertheless  continued  to  claim 
to  exercise  prize  jurisdiction,  but  with  little  success,  as 
the  practical  result  of  these  commissions  has  been  to 
bring  all  prize  causes  before  the  English  court.  Since 
1672  prize  commissions  have  always  been  issued  at  the 
commencement  of  each  war,  and  the  Admiralty  Court 
has  not  exercised  prize  jurisdiction  until  such  a  com- 
mission has  been  issued.  Hence  it  has  come  to  be 
generally  supposed  that  the  prize  jurisdiction  is  not 
inherent,  but  is  called  forth  by  the  prize  commission,  and 
this  opinion  is  expressed  by  Lord  Mansfield  in  Lindo 
v.  Rodney  (Dougl.  572) ;  but  it  must  be  remembered  that 
that  learned  judge  searched  the  records  whilst  they  were 
all  in  confusion,  without  indexes,  and  before  the  calendars 
of  State  papers  had  come  into  existence.  The  opinion 
that  prize  jurisdiction  was  inherent  was  dearly  enter- 
tained by  the  judges  of  the  Vice-Admiralty  Courts  first 
created  in  our  West  Indian  and  American  oolonies,  for 
they  claimed  to  and  did  exercise  this  jurisdiction  without 
any  special  prize  commission,  and  by  virtue  of  the 
general  commission  only,  whioh  makes  no  mention  of 
prize.  The  commissions  of  these  courts  were  (in  A.D. 
1801)  revoked  by  order  of  the  King,  and  now  commissions 
issued  withholding  the  prize  jurisdiction,  and  all  Vice- 
Admiralty  Court  commissions  are  now  issued  in  this 
form.  Prize  jurisdiction  was  only  given  to  certain  courts, 
and  then  only  by  virtue  of  a  special  prize  commission 
issued  to  the  Lords  of  the  Admiralty,  and  this  continues 
to  the  present  time. 

The  mode  of  giving  prize  jurisdiction  has  hitherto  been 
as  follows  : — The  Crown  first  declares  war,  and  an  order 
in  council  is  issued  commanding  general  reprisals,  and 
the  seizure  of  all  ships,  vessels,  and  goods  belonging  to 
the  hostile  state  or  its  subjects,  or  others  inhabiting  its 
countries,  territories,  and  the  bringing  of  "  the  same  to 

Sdgment  in  sujh  Court  of  Admiralty  within  Her 
ajesty's  dominions,  possessions,  or  oelonies,  as  shall  be 
duly  oommissionated  to  take  cognisance  thereof."  And 
the  order  continues :  "  And  to  that  end  Her  Majesty's 
Advocate- General,  with  the  Advocate  of  Her  Majesty  in  her 
Office  of  Admiralty,  are  forthwith  to  prepare  the  draft  of  a 
commission,  and  present  the  same  to  Her  Majesty  at  this 
board,  authorising  the  Commissioners  for  executing  the 
Office  of  Lord  High  Admiral  to  will  and  require  the  High 
Court  of  Admiralty  of  England,  and  the  Lieutenant  and 
Judge  of  the  said  court,  his  surrogate  and  surrogates,  as 
also  the  several  Courts  of  Admiralty  within  Her  Majesty's 
dominions,  whioh  shall  be  duly  oommissionated,  to  take 
cognisance  of,  and  judicially  procoed  upon,  all  and  all 
manner  of  captures,  seizures,  prizes,  and  reprisals  of  all 
ships,  vessels,  and  tfooiis  that  are  or  shall  be  taken,  and  to 
hear  and  determine  the  same,  and  according  to  the  course 
of  Admiralty  and  the  law  of  nations,  to  adjudge  and 
condemn  all  such  ships,  vessels,  and  goods  as  shall 
belong  to  the"  hostile  state,  &e.  ;  ''and  they  are  like- 
wise to  prepare  and  lay  before  Her  Majesty  a  draft  of 
such  instructions  as  may  be  proper  to  be  sent  to  the 
said  several  Courts  of  Admiralty  in  Her  Majesty's 
dominions,  possessions,  and  oolonies  for  their  guidance 
herein."  Such  a  commission  is  thereupon  prepared 
thus : — 

"  V.  R. 
"  Victoria,  by  the  grace  of  God,  Ac — 
"  To  our  right  trusty,  &o.  (naming  the  Lords  Commis- 
sioners of  the  Admiralty)  our  Commissioners  for  executing 
the  Office  of  Lord  High  Admiral  of  our  United  Kingdom 
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are,  and  the  proportions  in  which  such  persons 
are,  entitled  to  share  them  .  .  .  reserving,  however, 
to  JET.  M.  the  right  to  direct  the  rates  or  scale  of 
distribution  according  to  which  the  property  or 

of  Great  Britain  and  Ireland,  and  dominions  thereunto 
belonging,  and  to  the  commissioners  for  executing  that 
office  for  the  time  being,  greeting— Whereas,  we  haying 
taken  into  consideration  the  injurious  and  hostile  pro- 
ceedings of  (name  of  sovereign  or  state)  as  set  forth  in 
the  declaration  of  this  date,  issued  by  onr  command; 
and  we,  therefore,  haying  determined  to  take  snoh  mea- 
sures as  are  necessary  for  vindicating  the  honour  of  our 
orown  and  for  procuring  reparation  and  satisfaction,  do. 
by  and  with  the  advice  of  our  Privy  Council,  order  that 
general  reprisals  be  granted  against  the  ships,  vessels,  and 
goods  of  (name  of  sovereign  or  state)  and  of  his  subjects 
or  others  inhabiting  within  any  of  his  countries,  territo- 
ries, or  dominions,  so  that  our  fleets  and  ships  shall  and 
may  lawfully  seize  all  ships,  *•  vessels,  and  goods 
belonging  to  (name  of  sovereign  or  state),  or  to  his 
subjects  or  others  inhabiting  within  his  countries, 
territories,  or  dominions,  and  bring  the  same  to  judg- 
ment in  any  of  the  Courts  of  Admiralty  within  our 
dominions,  which  shall  be  duly  oommissionated.  These 
are  therefore  to  authorise,  and  we  do  hereby  authorise 
and  enjoin  you  our  said  commissioners  now  and  for  the 
Time  being,  and  any  three  or  more  of  you,  to  will  and 
lequire  our  High  Court  of  Admiralty  of  England  and 
•  he  Lieutenant  and  Judge  of  the  said  court,  and  bis 
Hurrogates,  and  also  the  several  Courts,  of  Admiralty 
within  our  dominions  which  shall  be  duly  oommissionated ; 
and  they  are  hereby  authorised  and  required  to  take 
cognisance  of,  and  judicially  to  proceed  upon,  all  and  all 
manner  of  captures,  seizures,  prizes,  and  reprisals  of  all 
tfhips,  vessels,  and  goods  already  seized  and  taken,  and 
which  hereafter  shall  be  seized  and  taken,  and  hear  and 
determine  the  same,  according  to  the  course  of  Admiralty 
and  the  law  of  nations,  and  to  adjudge  and  condemn  all 
such  ships,  vessels,  and  goods  as  shall  belong  to  (name 
of  sovereign  or  state),  or  to  any  of  his  subjects  or  others 
inhabiting  within  any  of  his  countries,  territories,  or 
dominions.  In  witness  whereof  we  have  caused  our  Great 
Seal  of  our  United  Kingdom  of  Great  Britain  and  Ireland 
to  be  put  and  affixed  to  these  presents. 
"  Given  at  our  Count  at  ,  the  day  of 

,   in  the  year  of   our  Lord  187    ,  and  in  the 
year  of  our  reign." 

Thereupon  the  Lords  Commissioners  issue  their  war- 
rant to  the  High  Court  of  Admiralty  in  a  form  similar 
to  the  following : — 

"  By  the  Commissioners  for  executing  the  Office  of 
Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

"  Her  Majesty  having  been  pleased,  under  the  Great 
Seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date  the  day  of  ,187  ,  to  authorise  us 
to  the  effect  following,  as  by  the  commission  itself  here- 
with sent  you  to  remain  of  record  in  the  registry  of  the 
High  Court  of  Admiralty  of  England  doth  more  at  large 
appear : — These  are  in  Her  Majesty's  name  and  ours  to 
will  and  require  the  High  Court  of  Admiralty  of  Eng- 
land and  you,  the  Lieutenant  and  Judge  of  the  said 
court,  and  your  surrogate  and  surrogates,  and  you 
are  hereby  authorised  and  required  to  take  cognisance  ef 
and  to  judicially  proceed  upon  all  and  all  manner  of  cap- 
tures, seizures,  prizes,  and  reprisals  of  all  ships,  vessels, 
and  goods  that  are  or  shall  be  taken,  and  to  hear  and 
determine  the  same  and  according  to  the  course  of  Admi- 
ralty and  the  law  of  nations  to  adjudge  and  condemn  all 
Buch  ships,  vessels,  and  goods  as  shall  belong  to  the 
(name  of  sovereign  or  state),  or  his  subjects  or  to  any 
others  inhabiting  within  any  of  his  countries,  territories, 
or  dominions  which  shall  be  brought  before  you  for  trial 
and  condemnation.  And  for  doing  so  this  shall  be  your 
warrant. 

"  Given  under  our  hands  and  the  seal  of  the  Office  of 
Admiralty  this  day  of  ,  a.d.  187    . 

(Signed)  "  A.  B. 

"  To  the  Right  Hon.  S.  L. , 
Judge  of  the  High  Court  of  Admiralty  of  England. 
44  By  command  of  their  Lordships, 

(Signed)  "  V.  L." 

To  the  Vice»Admiralty  Courts  selected  for  prize  juris. 


the  proceeds  thereof  is  to  be  repaid  to  the  several 
ranks  of  the  force  or  forces  to  which  such  property 
may    be    adjudged,  and  the  court  proceeds  to 
adjudge  certain  claimants  entitled  to  share,  and 
in  pursuance  thereof  sums  of  money  on  account  of 
the  booty  are  distributed  among  the  successful 
claimants ;  the  High  Court  has  no  jurisdiction, 
on  the  application  of  the  successful  claimants, 
complaining  that  the  Government  have  refused  to 
pay  over  and  distribute  the  remainder  of  the 
oooty,  to  order  that  such  remainder   be  brought 
into  the  registry  of  the  High  Court,  and  abide  the 
event  of  the  suit;  under  such  an  order  of  referents 
the  High  Court  has  no  power  of  distribution. 
This  was  a  motion,  made  to  the  Court  of  Admiralty 
on  behalf  Major* General  Colin  Mackenzie,  03., 
president  of  "  The  Select  Prize  Committee  of  the 
Baugor  and  Nerbudda  Field  Force,"  duly  appointed 
for  the  protection  of    the    interests    of    parties 
entitled  to  the  Banda  and  Kirwee  Booty,  and  on 
behalf  of  others,  captors  or  their  representatives, 
upon  the  facts  stated  in  the  petition  set  oat  below, 
"for  an  order  that  the  petitioners  should  hare 
leave  to  enter  appearances  as  interveners  or  plain- 
tiffs in  the  cause  or  in   either    character,   and 
further  to  order  that  a  citation  issue  from  the  court 
calling  upon  the  Most  Honourable  Robert  Arthur 
Talbot,  Marquis  of  Salisbury,  Her  Majesty's  then 
present  Secretary  of  State  for  India  in  Council  to 
appear  and  show  cause  why  a  monition  should  not 
issue  against  him  as  Her  Majesty's  Secretary  of 
State  in  Council  for  India  from  the  court  monishing 
him  to  bring  into  the  registry  of  this  court,  the 
said  principal  sums  claimed  by  the  petitioners  (see 

Cetition  below)  and  also  to  account  for  and  to 
ring  into  the  registry  all  interest  due  upon  the 
said  principal  sums  in  order  that  the  same  might 
abide  the  event  of  this  suit." 

The  petition  above-mentioned  was,  so  far  as  is 
material,  as  follows : 


1.  That  in  the  year  1857  a  rebellion  broke  out  in 
parts  of  the  territories  belonging  to  the  East  India  Com- 
pany in  India,  and  amongst  others  in  those  parts  of  their 
territories  known  as  Central  India  and  Bandelkund  for  the 
suppression  of  which  a  military  foroe  was  organised  bj 
the  Madras  Government,  and  placed  by  it  under  tat 
command  of  the  original  plaintiff  in  this  oause  Lieutenant 
General  Sir  George  Cornish  Whitlook  then  brigadier- 
general. 

2.  That  the  said  force  known  as  the  Sangor  and  Ner- 
budda Field  Foroe  was  oomposed  partly  of  troops  in  Her 
Majesty's  service,  and  partly  of  troops  in  the  service  of 
the  Honourable  the  East  India  Company,  and  was  durisf 
the  year  1858  employed  in  operations  against  the 
Mahratta  chiefs  of  Kirwee  which  resulted  in  the  capture 
in  that  year  of  their  persons  at  Kirwee  and  of  the  tows 
of  Kirwee  on  the  5th  and  6th  June  respectively  wits 
moveable  \  roperty  of  very  great  value. 

3.  That  the  said  Mahratta  chiefs,  Narrain  Bao,  and 
Madho  Rao  were  representatives  of  the  dynasty  of  tot 

diction,  a  similar  warrant  is  issued,  tho  main  difference 
being  that  a  copy  only  of  the  commission  accompanies  it 
Upon  these  warrants  the  prize  jurisdiction  has  hitherto 
been,  and  in  the  case  of  Vice- Admiralty  Courts  still  wffl 
be,  based.  In  the  case  of  the  High  Court  of  Admiralty  of 
England  the  necessity  for  the  special  commission  sad 
warrants  have  been  done  away  with  by  the  Naval  Prist 
Act  1804  (27  &  28  Viot.  o.  25),  by  the  4th  section  of  whwh 
it  is  enacted  that  "  The  High  Court  of  Admiralty  of 
England  shall  have  jurisdiction  throughout  Her  Majesty's 
dominions  as  a  prize  court."  The  jurisdiction  of  *■» 
Admiralty  Court  is  now  vested  in  the  High  Court  of  Jfav 
tioe,  and  prise  causes  having  been  within  the  exohism 

Srindiotion  of  the  Admiralty  Court,  the  Adit^—^f 
ivision  will  have  exclusive  cognisance  of  all  prist 
causes :  (See  The  Supreme  Court  of  Judicature  Aotfift 
ss.  16  &  34.)— Ed. 
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Peiehwas  being  the  adopted  sons  of  Maharajah  Benaik 
Bao  of  Poona,  who  for  a  time  reigned  aa  Peishwa  of  the 
Mahrattas,  and  who  was  subsequently  settled  at  Kirwee 
by  the  East  India  Company  with  the  title  of  Maharajah, 
and  a  grant  of  the  surrounding  territory.  That  the  said 
Narrain  Bao  and  Madho  Bao  after  the  death  of  their 
adoptive  father  continued  to  reside  in  the  palace  at 
Kirwee,  with  a  retinae  of  200  Sepoys,  25  cavalry,  and 
4  guns,  and  were  residing  there  at  the  time  of  their 
capture  as  aforesaid.  That  shortly  after  the  breaking 
oat  of  the  Indian  rebellion  the  said  Narrain  Bao  and 
Madho  Bao  joined  in  the  said  rebellion,  and  oaused 
themselves  to  be  proclaimed  Peishwas  of  the  Mahrattas 
in  India,  levied  troops,  issued  proclamations  for  the 
collection  of  revenue  and  actually  collected  such  revenue 
in  Kirwee,  and  the  surrounding  districts,  and  established 
themselves,  and  acted  in  all  respects  as  independent 
sovereigns  for  the  space  of  more  than  six  months  previous 
to  their  eapture. 

4.  That  the  said  Narrain  Bao  and  Madho  Bao  were 
shortly  after  their  capture  tried  before  Frank  Otway 
Mayne,  Esquire,  C.B.,  under  a  Special  Act  No.  11  of  1857 
of  the  Legislative  Council  of  India,  and  were  by  him 
convicted  and  sentenced  under  the  said  !Aet  as  having 
waged  war  against  the  Queen  and  the  Government  of 
India. 

5.  That  at  the  time  of  the  capture  of  the  said  Narrain 
Bao  and  Madho  Bao,  and  of  Kirwee  the  said  Narrain  Bao 
and  Madho  Bao  were  possessed  of  very  considerable  move- 
ableproperty.and  that  the  greater  portion  of  the  properly 
captured  as  hereinbefore  mentioned  belonged  to  them, 
and  consisted  in  part  of  the  following  choses  in  action 
which  form  the  principal  subject  of  the  present  application 
namely: 

CI.)  A  debt  due  from  the  East  India  Company  to  the 
■aid  ohiefs  amounting  to  2,560,000  rupees,  which  sum 
had  been  advanced  by  the  said  chiefs  to  the  East  India 
Company  in  1851  and  1855  on  the  Public  Works  Loan, 
and  for  which  the  said  East  India  Company  had  given 
the  said  chiefs  by  way  of  acknowledgment  and  security 
forty-two  promissory  notes  promising  to  repay  the  same, 
with  interest  at  the  rate  of  £5  per  centum  per 
annum,  and  whioh  notes  were  in  the  Calcutta 
Gazette  of  the  9th  Jan.  1858  notified  to  have  been 
■topped  in  the  books  of  the  Accountant-General's  office 
on  the  7th  of  that  month,  as  the  property  of  ohiefs  in 
open  rebellion  against  the  State,  and  were  not  dealt  with 
up  to  the  time  of  the  capture  of  the  said  ohiefs,  and  are 
believed  to  have  been  destroyed  in  Kirwee  at  the  time  of 
the  eapture  thereof ,  there  being  no  trace  of  their  existence 
from  toe  time  of  such  capture  up  to  the  present  time. 

(2.)  A  debt  due  to  the  said  ohiefs  from  the  said  East 
India  of  2,00,000  rupees  being  the  amount  of  a  further 
•ubsoription  of  the  said  ohiefs  to  the  said  Publio  Works 
Loan  in  May  1857  for  whioh  no  notes  had  been  furnished 
to  the  said  ohiefs. 

(3.)  Certain  debts  due  to  the  said  ohiefs  from  private 
individuals  which  were  collected  after  their  surrender 
by  the  civil  officers  of  the  East  India  Company,  and 
which  realised  B's.  119,148 18a.  lp. 

(4)  And  also  of  oertain  jewels  belonging  to  the  said 
ohiefs  whioh  were  sold  by  the  civil  officers  of  the  said 
company,  and  realised  Be.  12,782  5a. 

6.  That  at  the  time  of  the  capture  of  Kirwee  and  of  the 
■aid  ohiefs  all  prize  or  booty  of  war  captured  in  India  in 
operations,  in  whioh  the  forces  of  Her  Majesty  took  part 
was  the  property  of  the  Sovereign,  and  not  of  the  East 
India  Company,  and  that  the  above  publio  debts  due  to 
■aid  ohiefs  are  prize  or  booty  of  war.  and  were,  in  fact, 
speoinoally  included  in  a  return  of  all  the  Banda  and 
Kirwee  captured  property  transmitted  by  the  Secretary 
to  the  North- Western  Provinces  to  the  Secretary  to  the 
India  Government  on  the  11th  Nov.  1859. 

7.  That  previously  to  the  said  capture  the  Bight  Hon- 
ourable Viscount  Canning,  as  Governor  General  of  India, 
published  in  the  Calcutta  Qaxette,  two  general  orders  in 
relation  to  booty  of  war,  namely,  (1)  a  general  order 
dated  27th  Nor.  1857  sanctioning  the  appointment  of 
prise  agents,  and  giving  instructions  as  to  the  interest  of 
the  troops  in  booty  captured,  of  whioh  said  general  order 
the  ooort  of  directors,  in  a  military  despatch  dated  the 
81st  March  1858L  wrote  in  the  following  terms  which  were 
approved  of  by  the  President  of  the  Board  of  Control. 
•rWe  eoDom?  i»  the  views  announced  in  your  general 


order  of  the  27th  Nov.  1857  on  the  question  of  claim  on 
the  part  of  the  troops  to  have  granted  them  as  prize  the 
property  belonging  to  the  State,  and  that  belonging  to 
private  individuals  recovered  from  the  mutineers.  We 
also  fully  approve  of  your  recommendation  that  property 
taken  by  the  troops,  whioh  is  neither  claimed  on  behalf  of 
the  State  nor  claimed,  and  identified  by  individuals,  who 
may  establish  their  loyalty  should  be  considered  as  prize. 
We  shall  accordingly  as  soon  as  we  are  informed  by  yon 
of  the  necessary  particulars,  make  application  to  the 
Crown  in  the  usual  form  praying  a  Royal  Grant  of  the 
same  as  prize."  (2)  A  general  order  dated  the  29th  Jan. 
1858,  declaring  "that  all  moveable  property  of  the 
description  ordinarily  distributable  belonging  or  whioh 
might  reasonably  be  presumed  to  belong,  to  rebels,  or 
mutineers,  and  which  had  been  or  should  be  captured  by 
the  troops  engaged  in  suppressing  the  rebellion,  might 
be  fairly  treated  as  prize,  and  that  he  had  recommended 
the  honourable  court  of  the  East  India  Company  to  adopt 
the  necessary  measures  for  obtaining  Her  Majesty's 
sanction  to  the  distribution  of  the  said  property  accord- 
ingly." 

8.  That  after  the  termination  of  the  said  military 
operations  Lieutenant-General  Sir  George  Cornish  Whit- 
look  and  the  other  officers  and  troops  forming  the  Saujror 
and  Nerbudda  Force,  and  Lord  Clyde,  as  Commander-in- 
Chief  in  India,  with  his  personal  staff  in  the  field  at  the 
time  of  the  said  captures,  applied  to  have  the  proceeds  of 
the  said  booty  distributed  amongst  them,  but  the  officers 
and  troops  belonging  to  other  divisions  of  the  army  or 
armies  employed  in  suppressing  the  mutiny  in  that  part 
of  India,  having  preferred  claims  to  shares  in  such  prize 
or  booty  of  war  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  after  having  given  several  decisions 
adverse  to  the  original  plaintiff,  and  those  whom  he 
represented  on  the  8th  June  1864,  made  a  minute  wherein 
it  is  stated  that  they,  the  said  Lords,  had  "  caused  a  draft 
of  an  order  in  Council  to  be  prepared,  which  was  read 
at  their  Board  signifying  the  pleasure  of  Her  Majesty, 
that  the  booty  of  war  captured  during  the  operations 
for  the  suppression  of  the  rebellion  in  Central  India,  and 
whioh  had  devolved  to  Her  Majesty  in  virtue  of  Her 
prerogative,  should  be  granted  to  the  forces  engaged 
in  those  operations,  and  referring  the  claims  of  all  parties 
thereto  to  the  Judge  of  the  High  Court  of  Admiralty 
under  the  authority  of  3  &  4  Vict.  o.  65,  with  directions 
that  he  should  make  such  order  as  to  him  should  seem 
right." 

9.  That  by  an  order  in  Council  dated  the  10th  June 
1864,  whioh  is  the  order  referred  to  in  the  said  minute 
Her  Majesty  was  pleased  by  the  advioe  of  Her  Privy 
Council  to  refer  to  the  Judge  of  the  High  Court  of  Ad- 
miralty) all  claims  to  the  property  saptured  during  the 
aforesaid  operations  in  the  terms  following — 

"  Whereas  it  has  been  represented  to  Her  Majesty  that 
in  the  year  1857,  a  rebellion  took  plaoe  within  that  part 
of  Her  Majesty's  East  India  dominions  known  as  Central 
India.  That  land  forces  consisting  of  Her  Majesty's 
troops  and  of  troops  of  the  East  India  Company  were 
for  the  suppression  of  the  same  organised  in  three 
columns  termed  respectively  the  Central  India  Field 
Foroe,  the  Sausor  and  Nerbudda  Field  Force,  and  the 
Bajpootana  Field  Foroe  under  the  command  respectively 
of  Major-General  now  General  Sir  Hugh  Boss,  G.C.B., 
Major-General  Whitlock,  now  Lieutenant-General  Sir  G. 
C.  Whitlock,  K.C.B.,  and  Major-General  Sir  Henry 
Roberts,  sinoe  deceased,  and  that  in  course  of  the  opera- 
whioh  followed  oertain  property  was  captured  at  the 
places  undermentioned,  namely,  Ihansi,  Kalpee,  and 
Gwalior,  by  the  foroe  under  the  command  of  the  said  Sir 
Hugh  Rose,  of  the  estimated  value  of  490,000  rupees,  at 
Kirwee  and  Banda,  by  the  foroe  under  the  command  of 
the  said  Sir  George  Whitlock,  of  the  estimated  value  of 
7.000,000  rupees,  and  at  Ahwah  Kotah  and  Buncos,  by 
tne  foroe  under  the  oommand  of  the  said  Major-General 
Sir  Henry  Roberts  of  the  estimated  value  of  1,82,000 
rupees.  And  whereas  the  said  properly  belongs  to  Her 
Majesty  in  right  of  Her  royal  prerogative.  And  whereas 
Her  Majesty  has  signified  her  gracious  pleasure  that  the 
said  property,  and  the  proceeds  thereof  shall  be  pranted 
to  and  distributed  amongst  the  forces  oonoernea  in  the 
operations  above  referred  to  in  such  manner  as  may 
be  hereafter  determined.  And  whereas  it  has  been 
proposed  for  the  consideration  of  Her  Majesty  that  the 
said  proceeds  of  such  property  should  be  thrown  into  a 
oommon  fond,  and  be  distributed  equally  among  the 
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forces  under  the  command  of  the  said  Sir  Hugh  Rose, 
Sir  George  Whitlock,  and  Sir  Henry  Roberts  respectively . 
And  whereas  the  prize  agents  of  the  foroe  under  the  com- 
mand of  the  said  Sir  George  Whitlock  have  preferred  a 
claim  that  the  said  property  captured  at  Kirwee  and 
Banda,  should  be  granted  exclusively  to  the  force  under 
the  oommand  of  the  said  Sir  George  Whitlock.    And 
whereas  the  late  General  Lord  Clyde  preferred  a  olaim  on 
behalf  of  himself  and  his  personal  staff,  that  he  and  they 
should  participate  in  the  same  on  the  ground  that  he,  as 
Commander-in-Chief  in  India,  directed  the  operations 
which  led  to  the  capture  thereof.    And  whereas  the  said 
Sir  Hugh  Bose  had  preferred  a  olaim  that  he  and  the 
foroe  nnder  his  oommand  should  also  participate  in  the 
same  on  the  ground  that  such  foroe  co-operated  in  the 
actions  or  movements  of  the  troops,  which  led  to  the 
capture   of   the    said   property.    And   whereas  Major- 
General  Smith  has  preferred  a  olaim  for  participation  in 
the  same  on  behalf  of  himBelf,  and  a  brigade  nnder  his 
oommand  in  the  event  of  the  olaim  of  the  force  nnder  the 
command  of  the  said  Sir  Hugh  Bose  being  allowed,  the 
said  Major.  General  Smith  stating  that  the  brigade  under 
his  oommand  was  detached  from  the  before  mentioned 
foroe  nnder  the  oommand  of  the  said  Major-General  Sir 
Henry  Roberts,  and  co-operated  in  the  actions  or  move- 
ments of  the  force  nnder  the  oommand  of  Major-General 
Sir  Hugh  Bose.    And  whereas  a  olaim  has  also  been 
preferred  by  Colonel  William  Middleton,  on  behalf  of 
himself  and  a  force  under  his  command  known  as  the 
Fntteypore  moveable  column  for  a  participation  in  the 
same  property.    And  whereas  other  claims  may  be  pre- 
ferred by  or  on  behalf  of  the  same  or  other  persons  to  the 
property  or  some  part  thereof  captured  during  the  afore- 
said operations.    And  whereas  by  an  Aot  passed  in  the 
4th  year  of  the  reipn  of  Her  Majesty  entitled  *  An  Act  to 
improve  the  practice,  and  extend  the  jurisdiction  of  the 
High  Court  of  Admiralty  of  England,'  it  was  enacted 
that  the  said  High  Court  of  Admiralty  shall  have  juris- 
diction to  decide  all  matters  and  questions  concerning 
booty  of  war  or  the  distribution  thereof,  which  it  shall 
please  Her  Majesty  by  the  advice  of  Her  Privy  Council  to 
refer  to  the  said  court,  and  in  all  matters  so  referred  the 
oourt  shall  proceed  as  in  cases  of  war,  and  the  judgment 
of  the  oourt  therein  shall  be  binding  upon  all  parties 
concerned.    And  whereas  it  is  Her  Majesty's  pleasure  to 
refer  under  the  authority  of  the  said  recited  Act  all  claims 
to  share  in  the  property  captured  during  the  aforesaid 
operations,  and  in  the  proceeds  thereof  to  the  judgment 
of  the  High  Court  of  Admiralty  of  England.  Now,  there- 
fore, Her  Majesty  is  pleased  to  order  and  it  is  hereby 
ordered  by  and  with  the  advice  of  Her  Privy  Council, 
that  the  claims  of  all  parties  whomsoever  to  the  property 
captured  during  the  aforesaid  operations,  and  the  proceeds 
thereof  be  referred  to  the  Judge  of  the  High  Court  of  Ad- 
miralty of  England,  who  shall  take  into  consideration  if  it 
shall  appear  to  him  necessary  f  or  the  purposes  of  justice  any 
capture  that  may  have  been  made  of  any  property  during 
the  said  operations  by  any  of  the  claimants,  and  shall 
make  snoh  order  as  to  him  shall  seem  right  both  in  regard 
to  the  persons  who  are  and  the  proportions,  in  which  such 
persons  are  entitled  to  share  therein  and  to  the  costs  and 
expenses  incurred  in  relation  thereto  by  the  respective 
claimants,  whether  before  or  subsequently  to  this  order, 
reserving,  however,  to  Her  Majesty  the  right  to  direct 
the  rates  and  scale  of  distribution  according  to  which  the 
said  property  or  the  proceeds  thereof  shall  be  paid  to  the 
several  ranks  of  the  force  or  forces  to  which  such  shall 
be  adjudged." 

10.  That  in  obedience  to  and  for  carrying  out  the  pur- 
poses of  the  ref  erenoe  made  by  the  said  order  in  Council, 
this  suit  was  institured,  and  after  a  lengthened  hearing  of 
the  claims  therein  preferred  to  share  in  the  said  booty, 
judgment  was  on  tht  30th  June  1866,  delivered  by  the 
then  judge  of  this  oourt,  whereby  he  pronounced  the 
personal  representatives  of  the  late  General  Lord  Clyde 
and  the  officers  of  his  staff  personal  as  well  as  general, 
who  were  in  the  field  at  the  time  were  entitled  to  share  in 
the  booty  oaptured  at  Banda  and  Kirwee  in  April  and 
June  1858,  and  subjeotto  this  right  he  awarded  the  whole 
of  the  said  booty  to  Lieutenant-General  Sir  George 
Cornish  Whitlock  and  the  foroe  under  his  oommand 
called  the  Saugor  and  Nerbudda  Field  Foroe,  including 
among  the  latter  the  officers  and  troops  nnder  Lieuten- 
ant-Colonel Keating  and  any  other  troops  left  by  General 
Whitlock  on  his  march,  who,  at  the  time  of  the  capture 
formed  *  portion  of  his  division,  and  were  still  under  his 


oommand,  and  he  disallowed  all  other  olaims  to  the  said 
booty. 

11.  That  in  conformity  with  orders  issued  by  the  East 
India  Company,  all  the  said  prize  or  booty  of  war  includ- 
ing the  sums  payable  or  received  on  the  said  public  and 
private  debts  due  to  the  said  chfefs  was  handed  over  to 
or  taken  possession  of  or  retained  by  the  said  East  India 
Company  until  such  time  as  the  same  should  become  dis- 
tributable as  prize  amongst  the  captors,  and  remained 
nnder  the  custody  of  or  were  retained  by  the  said  East 
India  Company,  until  the  transfer  under  21  &  22  Viet.  o. 
106  of  the  Government  of  India  from  the  East  India  Com- 
pany to  Her  Majesty  the  Queen. 

12.  That  upon  the  said  transfer  of  the  Government  of 
India  to  Her  Majesty  the  Queen  the  said  prize  or  booty 
of  war,  and  all  the  liabilities  in  respect  of  the  same 
including  the  obligation  to  pay  the  said  public  debts,  came 
nnder  the  custody  and  control  of  or  were  transferred  to 
Her  Majesty's  Secretary  of  State  for  India  in  Council, 
who  is  liable  to  account  for  the  same  to  your  petitioners, 
and  those  whom  they  represent  as  the  sole  gran  toes  of 
Her  Majesty  the  Queen  of  the  same. 

13.  That  since  the  said  order  of  this  oourt  of  the  30th 
June  1866,  part  only  of  the  proceeds  of  the  said  prise  or 
booty  of  war  has  been  paid  to  the  parties  entitled  thereto 
or  reserved  on  account  of  unclaimed  shares  according  to 
the  said  judgment  of  this  court,  namely,  two  principal 
sums  with  interest  due  thereon  that  is  to  say  : — 

First,  a  sum  of  5,550,000  rupees  specifically  named  a 
a  Royal  Warrant  of  Distribution  (Ra.  4,854,664  15a.  lp. 
thereof  being  for  principal  and  the  residue  for  interest 
due  on  such  principal)  which  said  Warrant  of  Distribu- 
tion is  dated  the  22nd  Nov.  1866,  reciting  amongst  other 
things  the  captures  of  the  said  towns  of  Banda  and 
Kirwee,  and  that  on  the  occupation  thereof  property  wsf 
captured  which  had  been  since  duly  sold,  and  the  sale 
proceeds  have  been  realised  by  the  prize  agents)  employed 
for  collecting,  selling,  and  realising  the  said  bootVj  or 
have  been  otherwise  realised  or  are  about  to  be  realised 
amounting,  or  computed  to  amount  with  interest  after 
deducting  costs  to  the  sum  of  55  lacs  50,000  rupees  or 
thereabouts  and  reciting  the  said  Order  in  Council  of  the 
10th  June  1864,  and  the  said  judgment  delivered  in  tins 
cause  on  the  30th  June  1866,  Her  Majesty  was  pleated 
to  grant  to  Her  Secretary  of  State  for  India  in  Council 
for  the  time  being  all  the  aforsesaid  booty  mentioned  to 
have  been  oaptured  at  or  in  the  said  towns  of  Banda  sod 
Kirwee,  and  the  proceeds  thereof  as  aforesaid  in  trust  for 
the  use  of  the  personal  representative  or  representativsi 
of  the  late  Lord  Clyde,  formerly,  Sir  Colin  Campbell  the 
Commander-in-Chief,  and  his  staff  personal  as  well  at 
general,  who  were  in  the  field  at  the  time,  and  the  said 
Major-General  Sir  George  Cornish  Whitlock,  and  the 
officers,  and  men  belonging  to  the  forces  engaged  in  the 
said  captures  as  aforesaid  including  the  troops  under 
Lioutenant-Colonel  Keating  and  any  other  troops  left  by 
General  Whitlock  on  his  march,  and  who,  at  the  time  of 
the  captures,  formed  a  portion  of  his  division,  and  were 
still  under  his  oommand  such  booty  and  proceeds  to  be 
distributed  by  Her  Majesty's  Secretary  of  State  for  India 
in  Council,  for  the  time  beinpr  or  by  any  other  person  or 
persons  he  might  appoint  in  the  manner  in  the  said 
warrant  after  directed. 

Secondly,  a  sum  of  Bs.743,829  la.  2p.,  namely, 
Bs.523,253  4a.  6p.  for  principal  and  Bs.220,565  12a.  8p. 
for  interest  thereon  which  is  not  specifically  named  m 
the  said  warrant  of  distribution,  and  was  not  previous  to 
the  date  thereof  comprised  in  the  amended  returns  made 
by  the  India  Government  of  the  prize  or  booty  of  war  to 
the  captors. 

14.  That  in  addition  to  the  four  several  sums  claimed 
and  referred  to  in  the  5th  paragraph  of  this  petition  the 
following  further  sums  for  or  in  respect  of  prize  or  booty 
of  war  bo  granted  to  the  captors  as  aforesaid  by  Her 
Most  Gracious'  Majesty  the  Queen  are  still  dne  to  your 
petitioners,  and  those  whose  interests  they  represent 
namely— 

(1)  Rs.  110,000  in  respect  of  interest  on  a  principal  fm 
of  Re. 532, 190  6a.  11  n.  part  of  certain  moneys  by  the 
Indian  authorities  erroneously  severed  from  and  after- 
wards restored  to  the  prize  fund  from  the  29th  Jsfy 
1858  to  the  28th  Nov.  1862,  which  said  principal  si 
errooneously  severed  from  the  prise  fund,  and 
priated  to  the  purposes  of  the  Indian  Government. 

(2)  A  sum  estimated  at  600,000  rupees  in  resptetef 
on  interest  Sonwat  rupees  1,465,335  and  othsr 
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booty  of  war  the  conversion  of  which  was  delayed  by  the 
Government  of  India. 

(3)  45,000  rupees  erroneously  deducted  by  the  Govern- 
ment of  India  from  the  proceeds  of  the  said  prize  or 
booty  of  war  on  account  of  auotion  commission  together 
with  interest  for  the  same  from  the  date  of  such 
deduction. 

15.  That  since  the  payments  of  the  said  portions  of  the 
■aid  booty  mentioned  in  tho  12th  paragraph  of  this  petition 
claims  have  been  preferred  on  behalf  of  your  petitioners, 
and  those  whose  interests  they  represent,  to  Her 
Majesty's  late  and  present  Secretary  of  State  for  India  in 
Council  for  payment  of  the  said  remaining  sums  due  in 
respect  of  the  said  booty,  and  that  the  justice  of  such 
claims  has  been  by  the  Secretary  of  State  for  India  in 
Council  at  one  time  admitted  in  respect  of  claim  No.  2  in 
the  13th  paragraph  of  this  petition  mentioned,  and  partially 
in  respect  of  the  claim  of  No.  1  in  the  same  paragraph 
mentioned,  but  that  your  petitioners  and  those  whose 
interests  they  represent  have  been  unable  to  obtain  pay- 
ment of  either  of  the  said  sums  from  the  late  or  from  the 
present  Secretary  of  State  for  India,  although  repeated 
applications  have  been  made  to  them  for  the  same. 

16.  That  as  to  the  other  sum  mentioned  in  the  13th 
paragraph,  and  the  sums  mentioned  in  the  5th  paragraph 
of  the  petition,  notwithstanding  that  the  said  public  and 
private  debts  due  to  the  said  chiefs  were  prize  or  booty 
of  wax,  and  belonged  to  Her  Majesty  the  Queen  by  Her 
Bovsl  prerogative,  and  not  to  the  East  India  Company, 
and  notwithstanding  that  your  petitioners,  and  those 
whose  interests  they  represent  are  the  sole  grantees  of 
the  Crown  of  the  said  prize  or  booty  of  war  including  the 
■aid  public  and  private  debts  and  notwithstanding  the 
■aid  Order  in  Council  of  the  10th  June  1864,  and  the  said 
judgment  of  this  Court,  Her  Majesty's  late  and  present 
Secretary  of  State  for  India  in  Council  have,  without  title 
or  lawful  authority,  refused  to  pay  the  said  sums  to 
the  parties  entitled  thereto  and  still  retain  the  same. 

The  petition  concluded  with  a  prayer  in  the 
terms  of  the  motion,  and  the  facts  thereof  were 
substantiated  by  an  affidavit.  The  section  of  the 
3  A  4t  Vict.  c.  65  governing  the  question  was  as 
follows : 

Sect.  22.— And  be  it  enacted  that  the  said  High  Court 
of  Admiralty  shall  have  jurisdiction  to  decide  all  matters 
and  questions  concerning  booty  of  war,  or  the  distribution 
thereof,  whioh  it  shall  please  Her  Majesty,  her  heirs  and 
successors,  by  the  advice  of  her  and  their  Privy  Council, 
to  refer  to  the  judgment  of  the  said  court ;  and  in  all 
matters  so  referred  the  court  shall  proceed  as  in  oases  of 
prize  of  war  and  the  judgment  of  the  court  therein  shall  be 
frrpflitig  upon  all  parties  concerned. 

Dr.  Tristram,  Houghton,  and  Willis  Bund,  for  the 
petitioners. — By  3  &  4  Vict.  c.  65,  s.  22  all  ques- 
tions concerning  booty  of  war  referred  to  this 
court  are  to  be  proceeded  with  as  in  cases  of  prize 
of  war,  that  is  to  say  maritime  prize ;  and  it  has 
always  been  the  practice  of  this  court  sitting  as  a 
Court  of  Maritime  prize  to  order  the  prize  money 
in  the  possession  of  any  person  to  be  brought  into 
the  registry.  By  the  order  in  council  set  out  in 
the  9th  article  of  the  petition  the  court  is  em- 
powered to  proceed  with  the  claims  there  set  out, 
and  has  accordingly  pronounced  that  certain 
persons,  including  the  petitioners,  are  entitled  to 
share  in  the  booty.  We  now  ask  the  court  to 
enforce  that  judgment.  [Sir  B.  Phillimore. — Did 
not  the  judge  by  giving  that  judgment  discharge 
the  authority  given  him  by  the  order  in  council  P  Is 
not  the  court  functus  officio  P  I  do  not  see  how  I 
can  do  anything  to  enforce  the  judgment.  In 
maritime  prize  the  money  is  paid  into  court  no 
doubt,  but  in  that  case  the  jurisdiction  is  original 
and  does  not  arise  by  statute.]  That  is  true,  but 
the  Act  giving  the  jurisdiction  over  land  captures 
expressly  says  that  the  practice  shall  be  tnat  of 
prize.  f  Sir  B.  Philllmori. — In  the  original  judg- 
ment (ifcmda  and  Kirwee  Booty,  L.  Bep.  1  Adm.  & 
Eoc  109, 268)  it  is  expressly  suid  that  the  court  has 


nothing  to  do  with  the  distribution  of  the  prize.] 
Nothing  to  do  with  the  rates  or  scales  in  which 
the  amount  granted  is  to  be  distributed  among  the 
several  ranks  held  entitled,  but  the  court  has 
something  to  do  with  enforcing  the  payment  to 
the  claimants,  irrespective  of  distribution,  of  the 
amounts  due  to  then  under  the  royal  grant.  The 
order  in  council  expressly  reserves  rights  as  to  the 
scale  of  distribution,  but  this  is  aft  that  is  reserved, 
and  consequently  the  court  has  jurisdiction  in  all 
other  matters,  and  although  it  is  nowhere  expressly 
said  that  the  money  may  be  ordered  into  the 
registry,  still  as  the  court  has  full  control  over  the 
case,  it  follows  that  it  must  have  power  over  the 
proceeds  of  the  booty,  and  can  take  the  necessary 
steps  to  enforce  the  payment.  In  the  Capture  of 
Chmeurah  (l  Acton's  Bep.  179),  where  there  was 
a  capture  of  a  town  by  sea  and  land  forces,  an 
order  was  made  to  brine  the  money  into  the 
rogistry,  and  it  was  brought  in.  The  court  might 
in  the  first  instance  have  ordered  all  the  money, 
the  proceeds  of  this  booty,  to  have  been  brought 
into  court  if  in  the  hands  of  persons  where  it  was 
not  safe.  [Sir  B.  Phillimore. — In  the  present  case 
the  order  in  council  gives  no  power  over  the  ques- 
tion of  quantum,  but  you  contend  that  my  juris- 
diction arises  out  of  the  statute.  Do  you  say  that 
any  person  has  been  refused  his  share,  or  only  that 
enough  has  not  been  distributed  P]  We  submit 
that  the  award  has  only  been  partially  carried  out ; 
certain  persons  have  not  had  enough ;  as  soon  as 
Her  Majesty  signified  that  the  amount  captured 
was  to  go  to  the  troops,  and  directed  that  it  should 
be  distributed,  the  petitioners  became  entitled  to 
their  proportion  of  the  whole,  but  the  whole  has 
not  been  distributed.  [Sir  B.  Phillimore. — The 
order  in  council  refers  the  question  to  this  court  to 
pronounce,  not  the  amount  but  who  were  the 
rightful  claimants.  Tou  do  not  come  here  to 
enforce  your  judgment  on  the  latter  point,  but 
upon  the  ground  that  the  admittedly  rightful 
claimants  have  not  received  a  certain  sum  of 
money.  The  court  could  enforce  its  judgment  if 
anyone  disputed  your  right  to  share,  but  has  it 
any  jurisdiction  to  compel  payment  of  any  specific 
sum  P]  The  jurisdiction  springs  from  the  statutes, 
and  is  to  be  exercised  as  m  cases  of  prize.  If  the 
court  refuses  the  motion  it  is  laying  down  that  it 
has  no  power  to  enforce  the  judgment.  [Sir  B. 
Phillimore. — No,  I  can  enforce  the  judgment  in 
respect  to  the  matters  referred  to  the  court,  but  not 
outside  them.]  By  2  &  3  Will.  4,  c.  53,  s.  2,  booty 
of  war,  which  formerly,  even  after  gift  by  the 
Sovereign,  could  be  recalled  {Alexander  v.  Duke  of 
Wellington,  2  Buss.  &  M.  35),  now  becomes  irre- 
vocably the  property  of  the  grantees  after  grant  by 
the  Crown.  The  grantees  acquire  a  legal  right  to 
the  booty,  and  this  is  the  tribunal  in  which  their 
rights  are  enforced.  If  we  have  a  right  and  have 
suffered  a  wrong  in  respect  thereof,  we  have  a 
remedy.  This  court  has  seisin  of  the  cause,  and 
therefore  jurisdiction  over  the  subject  matter,  and 
can  give  the  remedy.  The  only  reservation  in  the 
order  in  council  is  as  to  the  distribution.  The 
grant  was  of  the  booty  of  war  captured  and  we 
say  we  have  only  had  part  of  it ;  we  do  not  ask 
the  court  to  distribute  it,  but  to  take  measures 
to  enforce  its  payment  to  the  parties  entitled ;  the 
rate  of  distribution  and  the  mode  of  it  we  do  not 
ask  the  court  to  interfere  with.  It  is  well  settled 
that  once  the  prize  court  has  decided  prize  or  no 
prize    it  has   power   to  enforce  its  judgment ; 
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(Lord  Camden  v.  Home,  4  T.  Rep.  382)  and 
that  is  all  we  ask.  If  there  had  been  no  payment 
at  all  after  the  original  decree,  the  court  could 
clearly  have  ordered  payment ;  and  refusal  to  pay 
would  have  been  a  contempt  of  this  court  which 
had  held  certain  persons  entitled  to  payment.  If 
then  the  court  could  have  ordered  payment  of  the 
whole,  it  can  order  payment  of  part ;  that  is  to  say 
of  the  balance  in  the  hands  of  the  Secretary  of 
State.  In  maritime  prize  cases  this  court  proceeds 
by  virtue  of  a  commission  issued  to  the  Lords 
of  the  Admiralty  authorising  them  to  will  and 
require  this  court,  and  the  judge  thereof,  to  take 
cognisance  of,  and  judicially  proceed  upon  all  man- 
ner of  captures,  &c,  and  to  hear  and  determine  the 
same,  and  according  to  the  course  of  Admiralty, 
and  the  law  of  nations,  to  adjudge  and  condemn 
all  such  ships,  <fcc.  This  court  has  been  given 
jurisdiction  over  booty,  and  it  is  to  proceed  as 
in  cases  of  maritime  prize.  By  the  course  of 
Admiralty  in  maritime  prize  the  court  has  power 
to  order  into  the  registry  the  proceeds  of  the 
captures,  Ac.  Hence  in  a  case  of  booty  it  must 
have  a  similar  power. 

Gwr,  adv.  vult. 

Jwne  1,  1875. — Sir  R.  Philumoke. — This  is  an 
application  to  the  court  on  behalf  of  Major-General 
Mackenzie  and  other  persons  interested  in  the  dis- 
tribution of  the  Banda  and  Kirwee  Booty,  to  be  at 
liberty  to  enter  an  appearance  as  plaintiffs  or  in* 
terveners  in  this  matter  in  this  court,  and  further 
to  order  a  citation  to  issue  to  the  Marquis  of  Salis- 
bury Her  Majesty's  Secretaryof  State  for  India, 
requiring  him  to  enter  an  appearance,  and 
to  show  cause  why  a  monition  should  not  issue 
against  him  to  bring  into  court  certain  sums  of 
money,  and  also  the  interest  due  upon  these  sums. 

This  application  is  founded  upon  a  petition  sup- 

E>rted  by  an  affidavit  of  the  Rev.  Alfred  Kin  loch, 
te  chaplain  in  the  Madras  Army,  which  captured 
the  booty,  who  appears  to  have  taken  an  active 
part  in  the  assertion  and  maintenance  of  the  claims 
of  the  captors  of  whom  he  has  been  the  agent. 
Various  documents  are  appended  to  this  affidavit. 
The  petition  sets  forth  the  breaking  out  of  the 
rebellion  in  India  in  1857.  The  capture  of  the 
Mahratta  chiefs  and  of  the  Town  of  Kirwee  in 
1858,  and  that  at  the  time  these  chiefs  "  were 
possessed  of  " — I  cite  the  words  of  the  petition — 
"very  considerable  moveable  property,  and  that 
the  greater  portion  of  the  property  captured  as 
hereinbefore  mentioned  belonged  to  them,  and 
consisted  in  part  of  the  following  choses  in  actions 
which  form  the  principal  subject  of  the  present 
application,  namely :  "  [His  Lordship  here  read 
the  description  of  the  property  in  question  as  set 
out  in  the  6th  paragraph  of  the  petition.]  The 
petition  further  sets  forth  the  following  order  in 
council.  [His  Lordship  here  read  the  order  in 
council  as  set  out  in  the  9th  article  of  the 
petition.]  The  petition  then  states  the  institution 
of  the  suit,  and  the  judgment  of  the  court  on  the 
30th  June  1866,  whereby  the  judge  "  pronounced 
the  personal  representatives  of  the  late  General 
Lord  Clyde  and  the  officers  of  his  staff  personal  as 
well  as  general,  who  were  in  the  field  at  the  time, 
were  entitled  to  share  in  the  booty  captured  at 
Banda  and  Kirwee  in  April  and  June  1858,  and 
subject  to  this  right  he  awarded  the  whole  of  the 
said  booty  to  Lieutenant-General  Sir  George 
Cornish  Whitlock  and  the  force  under  his  com- 
mand called  the  Saugor  and  Nerbudda  field  force, 


including  among  the  latter  the  officers  and  troops 
under  Lieutenant-Colonel  Keating,  and  any  other 
troops  left  by  General  Whitlock  on  his  march,  who 
at  the  time  of  the  capture  formed  a  portion  of  his 
division,  and  were  still  under  command,  and  he 
disallowed  all  other  claims  to  the  said  booty: "  (See 
L.  Rep.  1  A.  &  E.  109).  The  petition  then  proceeds 
to  complain  that  since  the  order  of  the  court  a  part 
only  of  the  proceeds  of  the  booty  has  been  paid, 
and  sets  forth  what  that  part  is.  The  part  alleged 
to  be  unpaid  consists  of  the  property  of  the  Mahratta 
chiefs  already  referred  to  and  in  addition  the 
following  sums  of  rupees.  [His  Lordship  then  read 
the  description  of  the  further  sums  claimed  as 
given  in  the  14th  paragraph  of  the  petition.]  The 
petition  further  states  that  applications  have  been 
made  to  Her  Majesty's  late  and  present  Secretary 
of  State  for  India  in  Council,  in  whom,  since 
the  21  &  22  Vict.  c.  106  transferring  the  Govern- 
ment of  India  from  the  Ease  India  Company  to 
Her  Majesty,  the  property  has  become  vested,  and 
that  such  applications  have  been  refused. 

I  have  thought  it  necessary  to  state  the  petition 
at  some  length  as  the  question  of  law  which  it  raises 
is  very  important,  and  I  believe  quite  novel.  The 
petitioners  contend  that  insomuch  as  the  Crown 
referred  the  question  of  booty  under  the  3  &  4 
Vict.  &  65  to  tne  High  Court  of  Admiralty  by  the 
order  in  council,  which  I  have  stated,  the  court 
has,  therefore,  jurisdiction  to  enforce  its  decree  of 
the  30th  June  1866,  and  for  this  object  to  order 
the  portion  of  the  booty  which  it  is  alleged  has  not 
been  paid  in  conformity  with  the  decree,  to  be 
brought  into  court,  and  to  direct  its  proper  distri- 
bution according  to  that  decree.  It  has  been 
argued  that  this  is  the  course  which  the  court 
would  pursue  in  the  case  of  maritime  prize,  and  that 
the  court  has  the  same  jurisdiction  by  the  statute 
in  question  of  military  booty.  It  has  been  further 
argued  that  the  refusal  of  the  Secretary  of  State 
to  pay  these  sums  of  money  to  the  claimants, 
amounts  to  an  annulment  pro  tanto  of  the  decree 
of  the  court,  and  that  the  court  once  legally  seised 
of  the  case  must  have  full  power  to  enforce  its 
decree.  There  is  much  that  is  plausible  in  this 
argument,  and  I  have  taken  some  time  to  consider  it 

The  first  thing  to  bear  in  mind  is  that  this 
court  has  no  original  jurisdiction  in  matters  of 
booty  of  war,  and  that  its  jurisdiction  is  derived 
exclusively  from  the  joint  operation  of  the  statute 
and  the  order  in  council.  The  words  of  the 
statute  (3  &  4  Vict.  c.  65,  s.  22)  are,  "  And  be  it 
enacted  that  the  said  High  Court  of  Admiralty 
shall  have  jurisdiction  to  decide  all  matters  and 
questions  concerning  booty  of  war  or  the  distribu- 
tion thereof  which  it  shall  please  her  Majesty,  her 
heirs,  and  successors  by  the  advice  of  her,  and 
their  Privy  Council  to  refer  to  the  judgment  of  the 
said  court.  And  in  all  matters  so  referred  the 
court  shall  proceed  as  in  cases  of  prize  of  war,  and 
the  judgment  of  the  court  therein  shall  be  binding 
upon  all  parties  concerned."  I  must,  therefore,  con- 
sider what  is  the  matter  and  question  which  it 
pleased  Her  Majesty  to  refer  to  the  court. 

The  order  in  council,  already  stated  at  length, 
empowers  the  judge  to  determine,  first,  who  are 
the  persons  entitled  to  share  in  the  booty ;  secondly, 
the  proportions  in  which  they  are  to  share,  and, 
thirdly,  the  questions  of  costs  and  expenses.  These 
then  are  the  only  subjects  over  which  the  court  had 
jurisdiction,  and  it  is  not  complained  thai  the 
decision  of  the  court  upon  any  of  these  points  hfJ . 


MARITIME  LAW  OASES. 


Adjl] 


[Ad*. 


been  disregarded  by  those  in  whom  the  custody  of 
the  booty  is  vested.  It  might  bare  pleased  Her 
Majesty,  or  it  may  please  Her  Majesty,  to  refer  to 
the  court  the  further  questions  as  to  the  amount 
of  the  booty,  and  what  are  the  constituent  parte. 
of  it.  bat  until  the  court  has  this  jurisdiction  given 


tion  of  the  existing 
juris  diction. 

I  have  not  failed  to  notice  the  argument 
arising  from  the  reservation  to  Her  Majesty 
in  the  order  to  direct  the  rates  or  scales  of  distri- 
bution. Bat  I  think  it  would  be  stretching  the 
doctrine  of  inferring  admission  of  one  thing  from 
exclusion  of  another  far  beyond  its  proper  limits,  if 
I  wore  to  construe  the  order  as  having  given  the 
jurisdiction  which  is  contended  for. 

Being,  therefore,  not  satisfied  by  the  argument 
on  this  est  parte  application  that  I  have  jurisdic- 
tion, I  think  it  would  be  wrong  to  call  upon  the 
Secretary  of  State  to  enter  an  appearance,  and 
show  eanse  against  this  monition  and   I  decline  to 

Solicitor  for  the  petitioners,  WoodfaU. 


Friday,  July  30,  1875. 
Tee  Zeta. 

Salvage — Barge  adrift  m  the  Thames — Derelict — 
Surrender  to  receiver  of  wreck — Merchant  Ship- 
ping Act  1854  (17  fy  18  Vict.  c.  104),  sect.  450. 

A  laden  barge  accidentally  breaking  Inoen  from  her 
moormgt  in  the  river  Thames,  and  drifting  about 
with  no  one  on  board,  it  not  derelict,  and  conse- 
quently not  "  wreck  "  within  the  meaning  of  the 
Merchant  Shipping  Act  1854  (17  £  18  Ttct.  c 
104),  and  persons  finding  her  and  mooring  her  in 
safety  are  not  precluded  from  recovering  salvage 
for  so  doing  by  reason  of  their  neglecting  to 
comply  with  the  provisions  of  the  430th  section  of 
the  above  Ad,  and  to  deliver  the  barge  to  the 
receiver  of  wreck. 

This  was  an  appeal  from  the  City  of  London  Court 

(Admiralty  Jurisdiction).    The  parties  stated  the 

following  case  on  appeal : 

1.  This  a  cause  of  salvage  instituted  in  the  City 
of  London  Court,  on  the  3rd  April  1875,  on  behalf 
of  Alfred  Waller  and  Joseph  Chapman,  of  Black - 
wall,  in  the  county  of  Middlesex,  against  Richard 
Cory,  Henry  James  Cory,  Francis  Wright,  and 
John  Cory  Havers,  of  Commercial -road,  Lambeth, 
in  the  county  of  Surrey,  owners  of  the  barge  Zeta, 
and  the  cargo  laden  on  board  her,  in  the  sum 
of  501. 

2.  The  plaintiffs  are  both  licensed  watermen, 
and  the  defendants  are  the  members  of  the  firm  of 
William  Cory  and  Son,  coal  merchants  and  barge 

3.  The  plaintiffs'  case,  as  stated  by  counsel  on 
the  hearing  of  the  cause,  was  that  between  twelve 
and  one  o'qlock  on  the  18th  March  1875,  the 
plaintiffs,  who  were  in  their  boat,  near  the  West 
India  Dock,  in  the  riverThames,  observed  a  barge 
(which  proved  to  be  the  Zeta)  adrift  near  the  north 
shore.  The  plaintiffs  rowed  towards  her,  and 
boarded  her  between  West  India  Dock  and  Black- 
wall  Stain.  On  getting  on  board  thoy  found  that 
the  Zeta  was  laden  with  about  fifty  tons  of  coal, 
drifting  with  no  person  on  board,  the  head  fast 

*  g  to  have  pi 


e  parted. 


4.  That  the  plaintiffs  succeeded  in  bringing  the 
Zeta  up  at  a  causeway  about  6ft.  wide,  and  sub- 
sequently moored  at  the  Northumberland  Coal 
Wharf,  and  subsequently  the  defendants'  servants 
took  charge  of  her  there.  For  the  above  services 
the  suit  was  instituted.  The  value  of  the  said 
barge  is  estimated  at  1502.,  and  her  cargo  at 
about  46i. 

11.  The  plaintiffs  sent  in  a  claim  to  the  defen- 
dants for  salvage,  but  the  defendants  denied  any 
liability  in  respect  of  any  claim  in  the  nature  of 
salvage. 

12.  On  the  22nd  April  1875  the  ease  came  on 
for  hearing  in  the  said  court,  before  Mr.  Com- 
missioner Kerr,  and  on  hearing  counsel  for  the 
plaintiffs  (who  stated  the  facts  as  above  set  out, 
and  without  hearing  any  witnesses  for  either  side, 
or  counsel  for  the  defendants),  the  learned  com- 
missioner was  of  opinion  that,  even  assuming 
that  the  plaintiffs  had  earned  or  become  entitled 
to  any  salvage  reward  (which  was  not  admitted  by 
the  defendants),  they  had  forfeited  any  claim 
thereto,  by  not  taking  and  delivering  the  Zeta  to 
the  receiver  of  wreck  (according  to  the  provisions 
of  the  Merchant  Shipping  Act  1854,  sect  450). 

13.  The  plaintiffs  contended  that  the  suction  of 
the  said  Act  did  not  apply. 

14.  The  learned  commissioner  ruled  that  the 
section  of  the  said  Act  applied,  and  that  the 
plaintiffs  had  forfeited  their  claim  to  salvage  by 
not  complying  with  the  provisions  of  the  said  sec- 
tion, and  therefore  dismissed  the  suit. 

15.  The  question  for  the  opinion  of  the  High 
Court  of  Admiralty  is  whether  (on  the  above  facts) 
the  learned  commissioner  was  right  in  ruling  that 
sect.  450  of  the  Merchant  Shipping  Act  applied, 
and  that  the  plaintiffs  had  forfeited  thoir  claim  to 
salvage  by  not  complying  with  the  provisions  of 
the  said  section. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive the  appeal  is  to  be  dismissed  with  costs. 

If  the  court  should  be  of  opinion  in  the  negative, 
then  this  case  is  to  be  remitted  to  the  City  of 
London  court  for  hearing,  and  the  costs  of  this 
appeal  are  to  abide  the  event. 

W.  O.  F.  Phillimore,  for  the  appellants  (plain- 
tiffs).—The  Merchant  Shipping  Act  (17  &  18  Vict. 
c.  104)  enacts  that  "The  following  rules  shall  be 
observed  by  any  person  finding  or  taking  posses- 
sion of  wreck  within  the  United  Kingdom  (that  is 
to  say)  ....  (2)  If  any  person  not  being  the 
owDer  finds  or  takes  possession  of  any  wreck,  he 
shall  as  soon  as  possible  deliver  the  same  to  such 
receiver  as  aforesaid ;  and  any  person  making 
defanlt  in  obeying  the  provisions  of  this  section 
shall  incur  the  fallowing  penalties  (that  is  to  say) 
....  (4)  If  he  is  not  the  owner,  and  makes 
default  in  performing  the  several  things,  the  per- 
f«-mn^~.   «r  _lj.l   .„    hereby   imposed   on    any 


formance  of  which  i 

person  not  being  an  owner,  be  snail  forfeit  i 


such  wreck  if  the  same  is  claimed,  bnt  if  the  same 
is  unclaimed,  then  to  the  person  entitled  to  such 
unclaimed  wreck,  double  the  value  of  such  wreck, 
4c."  Now,  even  supposing  that  this  barge  and 
ber  cargo  are  to  be  treated  as  wreck,  I  submit 
that  the  section  does  not  apply  to  a  case  where 
the  owner  comes  in  aad  claims  the  property.  A 
delivery  np  to  the  owner  is  enough,  and  the  object 
of  the  statute  is  merely  to  secure  the  return  of  the 
□perty  to  the  owner,  and  to  provide  against 
iud  on  the  part  of  the  salvors.    An  owner  evmr 
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\b  bound  to  give  notice  of  the  recovery  of  wreck ; 
this  is  part  of  the  public  policy  which  protects 
the  rights  of  the  Cfrown  and  owners  against  all 
chance  of  fraud.  The  restoring  of  property  to  its 
lawful  owners  has  frequently  been  commended  in 
this  court,  and  masters  have  not  unfrequently 
suffered  for  their  neglect  to  do  so :  (The  Champion, 
Bro.  and  Lush,  69.)  It  is,  no  doubt,  the  duty  of 
a  salvor  to  keep  a  derelict  whose  owners  do  not 
appear,  and  deliver  her  up  to  the  receiver  of  wreck, 
but  delivery  to  her  owners  answers  the  same  pur- 
pose. But,  secondly,  I  contend  that  this  is  not 
"  wreck "  at  all.  The  word  "  wreck  "  implies 
something  damaged  and  abandoned,  such  as  a 
derelict,  out  this  vessel  bad  never  been  aban- 
doned, sine  epe  recuperandi.  In  fact,  she  had 
evidently  broken  loose  from  her  moorings,  and  she 
was  wholly  uninjured.  There  was  no  intention  of 
abandoning  her  at  all. 

The  Aquila,  1  C.  Bob.  37 ; 
The  Claruse,  Swab.  129, 180. 
There  is  here  no   element  of  wreck  or  derelict 
[He  was  then  stopped  by  the  court.] 

E.  E.  Webster,  for  the  respondents  (defendants). 
—By  the  Merchant  Shipping  Act  1854,  sect.  2, 
"  Wreck  shall  include  jetsam,  flotsam,  lagan,  and 
derelict  found  in  or  on  the  shores  of  the  sea  or 
any  tidal  water."  The  object  of  this  sect.  450 
is  to  prevent  goods  which  are  floating  about  not 
in  anyone's  charge,  from  getting  into  wrong  hands ; 
it  is  intended  to  protect  salved  property.  No  case 
that  has  been  cited  touches  the  question,  because 
this  point  has  not  been  raised.  The  section  must 
apply  to  such  a  case  as  this,  or  it  has  no  meaning. 
[Sir  R.  Pfillimobe. — How  is  this  wreck ;  it  is  not 
jetsam,  flotsam,  or  lagan ;  can  you  call  it  derelict  P] 
"  Derelict "  under  the  Merchant  Shipping  Act 
must  be  taken  to  have  a  larger  meaning  than  that 
usually  applied  to  it  in  this  court;  it  includes  every 
vessel  floating  about  in  tidal  waters  not  in  charge 
of  her  crew  or  other  persons. 

Sir  R.  Phillimobb. — I  am  of  opinion  that  the 
450th  seotion  of  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  154)  does  not  apply  to  a  case  of 
this  kind.  Here  is  a  barge  near  the  West  India 
Dock,  in  the  river  Thames ;  she  gets  ad* ift  near 
the  shore,  and  I  think  it  is  clear  that  though  she 
was  at  one  time  moored,  the  rope  must  have  parted. 
She  was  laden  with  coal.  It  appears  to  me  that  it 
would  be  quite  wrong  and  improper  to  put  upon 
this  clause  such  a  construction  as  is  contended  for, 
and  to  hold  that  this  barge  was  "  wreck  "  within 
the  sense  of  the  interpretation  clause  and  of  the 
statute,  namely,  that  it  was  either  jetsam,  flotsam, 
lagan,  or  derelict.  The  term  derelict  means  that  a 
vessel  has  been  left  sine  spe  recuperandi  and  sine 
animo  revertendi,  and  I  adhere  to  what  I  said  in 
The  Claruse  (Swab.  129,  130)  ;  and  I  entirely 
agree  in  that  which  was  said  by  that  great  master 
of  maritime  law,  Lord  Stowell,  in  regard  to  dere- 
licts, in  the  case  of  T)ie  Aquila  (1  C.  Rob.  37). 
But  I  think  it  would  be  right  that  I  should  express 
my  opinion  on  the  other  point,  which  is  the  real 
point  in  the  case,  on  the  construction  of  the  statute. 
I  do  not  consider  that  the  section  was  intended  to 
apply  to  salvors  who  have  found  a  derelict,  and 
have  restored  it  to  its  owners.  I  cannot  conceive 
that  such  a  construction  can  be  put  upon  the  Act 
as  this ;  namely,  that  though  they  have  restored 
the  derelict  vessel  to  her  owners,  which,  according 
to  the  principles  of  maritime  law,  it  was  their  duty 
'o,  they  are  liable  to  pay,  nevertheless,  double 


the  value  to  the  owners,  and  perhaps  a  penalty  of 
100L,  for  what  is  called  an  improper  detention. 
This  is  a  penal  clause  in  the  statute,  and  is  in- 
tended to  apply  to  a  criminal  and  improper  deten- 
tion, whereby  it  is  sought  to  practise  a  fraud  upon 
the  Crown  or  the  owner,  but  not  to  apply  to  cases 
of  this  description.  I  think  it  unnecessary  to 
make  any  further  remarks  upon  that  point,  and  I 
send  this  case  back  again  to  the  learned  jndge  of 
the  court  below  for  trial. 

Solicitors  for  the  appellant,  Lowless  and  Co. 
Solicitor  for  the  respondent,  /.  A.  Famfield. 


COUBT  OF  BANXBTTFTCT. 

Reported  by  A.  A.  Dobia,  Esq., 


(Before  the  Chief  Judge.) 

Monday,  Nov.  8,  1875. 

Be  Whitwobth  and  Co.;  Ex  parte  Blackbubi; 
Ex  parte  Gibbes  and  Co. 

Vendor  and  purchaser — Bill  of  lading — BiU  of 
exchange — Handing  over  shipping  documents — 
Ultimate  destination — Bankruptcy  of  purchaser— 
Stoppage  in  transitu — Constructive  delivery— 
Carriers*  lien. 

0.  and  Co.,  merchants  in  America,  shipped  a 
number  of  bales  of  cotton  to  Liverpool  "  consigned 
to  order,  for  account  and  risk  of  W.  and  Co.  of 
Luddenden  Foot."  At  the  same  time  G.  and  Co* 
sent  to  B.  and  Co.,  their  agents  at  Liverpool,  the 
shipping  documents  and  a  bill  drawn  by  Q.  and 
Co.  for  W.  and  Co.'s  acceptance.  On  W.  and  Co. 
accepting  the  bill,  B.  and  Co.  handed  to  them  Ike 
shipping  documents,  and  by  their  direction  de- 
livered the  cotton  to  the  L.  Railway  Company  to 
be  f 07  warded  to  Luddenden  Foot,  but,  before  (he 
whole  of  the  cotton  was  delivered  there,  W.  and 
Co.  filed  a  petition  for  liquidation.  O.  and  Co. 
thereupon  claimed  the  right  of  stoppage  in  tran- 
situ over  the  remainder  of  the  cotton. 

Held,  that  by  the  terms  of  the  contract  between  the 
parties,  Liverpool  was  the  place  of  destination  far 
the  cotton,  and  that  the  transaction  between  them 
was  completed  when  W.  and  Co.  accepted  the  biU 
drawn  against  the  consignment,  and  the  shipping 
documents  were  handed  over  to  him. 

At  Luddenden  Foot  there  was  a  railway  siding 
constructed  on  the  property  of  the  company,  but 
kept  in  repair  at  the  expense  of  W.  and  Co.,  for 
whose  sole  use  and  convenience  it  was  made. 
When  trucks  containing  bales  of  cotton  reached 
Luddenden  Foot,  they  were  generally  placed  on 
the  siding,  and  thence  conveyed  across  the  maim 
line  of  the  railway  to  the  mill  of  W.  and  Co.  on 
the  other  side.  Such  of  the  above  mentioned  balm 
of  cotton  as  reached  Luddenden  Foot  prior  to  As 
filing  of  the  liquidation  vetition  were*  with  the  ex- 
ception of  one  truck  load,  which  remained  on  the 
general  siding  of  the  company,  placed  on  the  rail* 
way  siding.  Others  were  immediately  taken  across 
to  the  mill  and  manufactured,  the  rest  remain*** 
upon  the  siding.  Other  portions  of  the  cotton 
reached  Luddenden  Foot  after  the  date  of  As 
liquidation  petition. 

Held,  assuming  that  Liverpool  was  not  the  dest* 
nation  of  the  cotton,  that  the  cotton  which  ffltf 
placed  upon  the  railway  siding  at  Luddenim 
Foot,  had  reached  its  ultimate  destination}  m& 
further,  that,  under  the  circumstances,  the  dolwsri 
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of  part  of  the  cotton  was  a  constructive  delivery 

of  the  whole. 
These  were  two  appeals  from  an  order  made  on 
the  8th  June  1875,  by  the  judge  of  the  County 
Court  at  Halifax. 

For  many  years  prior  to  the  17th  of  April  1875, 
Gibbes  and  Co.,  of   Charleston,  U.S. A,,    cotton 
growers,  were  in  the  habit  of  consigning  to  Whit- 
worth  and  Co.,  cotton  spinners,  of  Boy  Mill,  at 
Luddenden  Foot,  near  Halifax,  large  quantities  of 
cotton  to  be  used  by  them  for  the  purposes  of 
their  trade.    The  course  of  dealing  between  the 
parties  was  that  Gibbes  and  Co.,  from  time  to  time 
forwarded  the  cotton  purchased  of  them  to  Liver- 
pool, consigned  to  the  order  of  Whitworth  and  Co. 
Simultaneously  with  the  shipment  of  the  cotton 
Gibbes  and  Co.  drew  upon  Whitworth  and  Co. 
for  the  amount  of  the  consignment,  bills  payable 
sixty  days  after  sight,  and  forwarded  the  same 
for  acceptance,  together  with  the  bill  of  lading,  to 
Brown,  Shipley,  and  Co.,  the  agents  at  Liverpool 
of  Gibbes  and    Co.      Brown,  Shipley,  and  Co., 
transmitted  the  draft  to  Whitworth  and  Co.  for 
their  acceptance,  which  being  done  and  returned, 
Brown,     Shipley,    and    Co.    forwarded    the    bill 
of  lading   to    Whitworth    and    Co.,    and   they, 
having    indorsed    it,  sent    it  to    a   Mr.  Wintle, 
the    manager   of  the    Lancashire     and    York- 
shire   Railway    Company  at  the    North    Docks 
Station,  Liverpool,  where  the  cotton  lay,  with  cash 
sufficient  to  defray  the  charges  for  the  sea  freight. 
The  railway  company  thereupon  paid  the  charges, 
took  possession  of  the  cotton,  ana  forwarded  it  by 
their  own  line  from  the  North  Docks  station  to 
Luddenden  Foot,  for  which   service  the  railway 
company  became  entitled  to  a  further  payment 
from  Whitworth  and  Co.    Sometimes,  however, 
the  railway  company  advanced  the  charges  for  the 
sea  freight  withont  waiting  for  a  remittance  from 
Whitworth  and  Co.,  and  forwarded  the  cotton  so 
obtained  to  Luddenden  Foot,  and  delivered  it  to 
Whitworth  and  Co.,  debiting  them  with  the  charges 
and  further  costs  of  carriage.    Whitworth  and  Co. 
were  large  customers  of  the  railway  company,  and 
in  the  case  of  cotton  consigned  to  the  firm  the  trucks 
containing  the  same  were,  on  arrival  at  Ludden- 
den Foot,  placed  by  the  servants  of  the  railway 
compay  sometimes  on  one  or  other  of  the  general 
sidings  of  the  company  in  the  station  yard,  and 
sometimes  on  a  siding  called  the  "  Whitworth 
Siding,"  of  which  the  following  is  a  description : 
"  Boy  Mill  is  situated  at  the  south  end  of  the  rail- 
way station  at  Luddenden  Foot,  and  adjoining  to 
the  main  line  of  railway,  and  on  the  other  side  of 
the  railway  opposite  to  Boy  Mill,  and,  connected 
with  the  main  tine  by  points  in  the  ordinary  way, 
is  the  Whitworth  Siding  which  is  connected  by 
a  turn-table  and  cross  lines  of  rails  with  the  interior 
of  Boy  Mill.    This  latter  siding  contains  standing 
room  for  about  twenty  goods'  trucks  of  ordinary  con- 
struction.    The   soil   upon  which   it    stands    is 
the  property  of  the  railway  company,  but  was 
originally  formed  and  afterwards  Kept  in  repair 
by  the  railway  company,  at  the  expense  and  for 
the  sole  and  exclusive  use   of  Whitworth  and 
Co.    Upon  this  siding  a  notice  board  was  placed 
by  the  railway  company,  and  bearing  in  large 
letters  the  words    "Whitworth    Siding."     The 
siding  is  protected  at  each  end  by  blocks  in  the 
ordinary  way,  and  except  when  trucks  are  being 
shunted  on  to,  or  taken  off  the'  siding,  from,  or  on 
to  foe  main  line,,  the  blocks  are  invariably  kept 


closed  and  secured  by  padlocks."  But,  wherever 
the  trucks  of  cotton  were  placed,  no  advice  notes 
were  ever  issued  to  Whitworth  and  Co.,  but  down 
to  the  18th  April  1875,  the  firm  was  allowed  to 
take  and  remove  the  goods,  subject  only  to  the 
necessary  precautions  for  crossing  the  main  line 
at  their  absolute  discretion,  without  freight  being 
required,  on,  or  before  delivery,  as  they  kept  a 
ledger  account  of  freight  with  the  railway  com- 
pany." 

In  March  1874,  Gibbes  and  Co.  und9r  their 
general  contract  dispatched  by  the  Republic  steamer 
from  New  York  seventy- two  bales  of  cotton,  "  to 
be  shipped  to  Liverpool,  consigned  to  order,  for 
account  and  risk  of  Whitworth  and  Co.,  Ludden- 
den Foot."  In  due  course  the  invoice,  together 
with  a  bill  of  exchange,  drawn  by  Gibbes  and  Co., 
for  1047L  198.,  was  on  the  6th  April  received  by 
Whitworth  and  Co.  for  acceptance.  This  being 
done,  the  bill  was  returned  to  Brown,  Shipley,  and 
Co.,  who  thereupon  forwarded  the  bill  of  lading  to 
Gibbes  and  Co.  Gibbes  and  Co.  then  endorsed 
the  bill  of  lading  to  Mr.  Wintle,  with  instructions 
to  send  the  cotton  to  Luddenden  Foot. 

On  the  11th  and  15th  April,  the  bales,  ex 
Republic,  reached  Luddenden  Foot,  and  upon  their 
arrival  thirty- three  of  them  were  immediately 
taken  into  the  mill  and  manufactured.  Of  the 
remaining  thirty-nine,  twenty,  which  were  in  one 
of  the  company's  trucks,  No.  3166,  were  placed  on 
the  Whitworth  Siding,  and  the  other  nineteen,  in 
truck  No.  1260,  remained  on  the  railway  company's 
general  siding. 

On  the  13th  April  Whitworth  and  Co.  in  like 
manner  received  a  similiar  invoice  and  a  bill  for 
1079Z.  16*.  9d.,  in  respect  of  seventy-two  bales  of 
cotton  shipped  per  Celtic,  which  were  in  due 
course  forwarded  to  Luddenden  Foot.  This 
cotton  was  similarly  disposed  of,  thirty-three  bales 
being  on  the  19th  April  taken  into  the  mill  and 
manufactured,  twenty  being  left  in  truck  No. 
11,695,  on  the  company's  sidings,  and  the  remain- 
ing nineteen,  in  truck  No.  7524,  reached  Luddenden 
Foot  Station  on  the  21st. 

On  the  17th  April  1874,  Whitworth  and  Co. 
filed  a  petition  for  liquidation.  At  the  general 
meeting  held  on  the  8th  May  the  creditors  re- 
solved upon  a  liquidation  by  arrangement,  and 
appointea  H.  Blackburn  trustee. 

On  the  18th  April  the  railway  company,  having 
notice  of  the  petition,  removed  the  truck  No.  3166 
on  to  their  lines,  and  claimed  a  general  carriers9 
lien  for  unpaid  freight  on  the  four  trucks  of  cotton 
in  their  possession. 

On  the  21st  April  Ernest  Schott,  the  Man- 
chester agent  of  Gibbes  and  Co.,  gave  notice  to 
the  railway  company  that  he  claimed  on  behalf 
of  his  principals  the  thirty-nine  bales  ex  Celtic 
and  the  thirty-nine  ex  Republic,  which  were  in 
the  four  trucks  at  Luddenden  Foot  station. 

On  the  27th  April  1874,  Gibbes  and  Co.  applied 
for  an  order  that,  by  their  notice  of  the  21st,  they 
had  well  and  effectually  exercised  their  right  as 
unpaid  vendors  to  stop  in  transitu  the  bales  of 
cotton  which  remained  in  the  possession  of  the 
railway  company.  By  an  arrangement  between 
the  parties  the  bales  in  dispute  were  sold,  and 
the  proceeds,  amounting  to  1220Z.,  paid  into  the 
bank  to  abide  the  result  of  the  application. 

On  the  8th  June  1875,  the  County  Court  Judge 
being  of  opinion  that  the  ultimate  destination  of 
the  cotton  was  Luddenden  Foot  station,  and  that 
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the  right  to  stoppage  in  transitu  had  been  rightly 
exercised  as  to  the  thirty-nine  bales  ex  Celtic, 
ordered  and  declared  that  Oibbea  and  Co.  were 
entitled  to  MO  much  of  the  sum  paid  into  the  Brad- 
ford Dank  aa  represented  the  balos  ex  Celtic, 
and  that  the  trustee  under  the  liquidation  was 
entitled  to  the  reiiduo  of  the  said  anm,  being  the 
amount  which  represented  the  thirty-nine  bales 
M  Republic. 

Against  ao  much  of  this  order  aa  related  to 
the  bolea  shipped  em  Republic  Gibbes  and  Co. 
appealed,  and  the  trustee  appealed  against  bo  much 
thereof  as  related  to  those  sbippd  ex  Celtic.  The 
two  appeals  now  oamo  on  for  hearing  together. 

Benjamin,  Q.C.  and  Jordan,  for  the  trustee, 
contended  :  (1)  That  the  cotton  upon  its  arrival  at 
Liverpool  had  reached  the   destination  oontem- 

Slated  by  the  vendors,  where  it  would  await  the 
irther  orders  of  the  purchaser,  and  consequently 
that  the  tranttiu*  then  ceased,  the  rule  being 
that  when  goods  arrived  at  the  place  where 
they  are  to  remain,  to  the  order  and  disposi- 
tion- of  the  purchaser,  then,  although  they  have 
not  reached  their  ultimate  destination,  the  (rami- 
tui  is  ended:  (Wmtworthv.  Outhwaite,  10  M. 
*  W.  440.)  (2)  That,  assuming  the  right  of  stop- 
page tn  transitu  to  continue  until  the  cotton 
reached  Luddonden  Foot,  then  such  of  the  bales 
M  had  boon  placed  on  the  "  Whitworth  Siding  " 
had  reached  their  ultimate  destination,  and  that 
thereby  there  bad  been  auoh  a  delivery  of  part  as 
was  equivalent  to  a  constructive  delivery  of  the 
whole.    Thoy  cited 

Country  v.  QlndMtont,  L.  Bop.  6  Bq.  49; 

CrawiAay  v.  Hades,  1  B.  A  C.  185  ; 

Bolton  v.  Lancnitiirs  Railieav  Company,  L.  Hep. 
1  C.  P.  431  j  13  L.  T.  Bap.  N.  8,  769. 
(i<)  That  the  lien  for  freight  claimed  by  the 
railway  company  had  nothing  whatever  to  do 
with  the  question.  That  the  company  could  not 
put  an  end  to  the  contract  existing  between  them 
and  Whitworth  at  their  own  volition  without 
notice  to  Whitworth  or  his  trustee,  and  that,  even 
if  they  could,  it  would  not  affect  the  pre-existing 
rights  of  thcr  persons. 

Allan  V.  (Jrtpj*i,  a  0.  4.  J.  918. 
Dm  Uaa,  Q.C.  and  Fining  Knight,  for  Gibbes  and 
Co.,  argued  cental,  that  the  real  transitu*  never 
commenced  until  tho  goods  reached  Liverpool, 
because  the  real  consignees  of  the  cotton  were 
Brown,  Shipley,  and  Co.,  who  received  it  as  the 
agents  there  of  Qibbes  and  Co.,  and  did  not  part 
with  it  until  the  bills  of  exchange  had  been  only 
accepted ;  consequently,  the  cotton  was  in  the 
possession  of  the  vendors,  or  their  agents  until 
delivered  to  the  railway  company  to  be  conveyed 
to  Luddeuden  Foot,  and  that,  therefore,  the  right 
to  Stop  it  arose  and  continued  until  the  cotton 
reached  its  ultimate  destination,  which  was  not 
"  Whitworth "s  Siding,"  but  Boy  Mill,  on  the  other 
aide  of  the  line;  and  that  the  railway  company 
were  carriers,  not  warehousemen,  and  that  their 
course  of  dealing  with  Whitworth  precluded  them 
from  setting  up  the  lien  which  they  claimed.  They 
cited 

irVMW*!  v.  Jailnva,  9  H .  &  W.  518  ; 

IWW  v.  H.-,-krvY.  *.  Bui*-.  516  : 

breJtMv.  /u^.L.B^.iBi.481;  13L.T.K«p. 

The  Cmw  Juries.— In  my  opinion,  the  case  is 

raaaonably  clear,  although  the  several  arguments 

1  before  me  appear  io  have  had  conatdarabia 

siththeVsarnedl^MtyCtnwtJodaTe. 
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The  question  is  one  of  most  ordinary  occurrence. 
Merchants,  the  owners  of  the  cotton,  at  Charleston, 
agree  to  send  shipments  to  Liverpool,  and  no- 
where else.  They  send  them  from  Charlestown  by 
two  vessels  for  transshipment,  and  they  are  to  be 

?iid  for  by  an  acceptance  of  Whitworth  and  Co. 
he  vendors  send  their  bills  of  exchange  to 
Brown,  Shipley,  and  Co.,  in  order  that  they  may 
present  the  bills  for  acceptance,  and  at  the  same 
time  they  accompany  the  bills  with  shipping 
documents,  and  upon  the  acceptance  of  the  bills 
the  shipping  documents  are  given  up.  The  title  to 
the  delivery  and  possession  of  the  goods  is  trans- 
ferred by  means  of  the  bills  of  lading.  The  desti- 
nation of  the  goods  was  Liverpool.  If  anything 
had  happened  upon  the  voyage  there  would  have 
been  a  right  to  atop  them  in  transitu.  At  the 
place  which  the  vendors  prescribe  as  the  desti- 
nation of  the  goods  the  goods  arrive,  and  the 
transitu*  is  at  an  end.  The  vendees,  the  person* 
at  whose  risk  and  upon  whose  account  the  goods 
were  to  be  so  shipped,  had  no  right  to  claim  them 
unless  they  were,  aa  they  became  by  the  act  of  the 
agent  of  the  vendors,  fully  authorised  to  act  for 
them  on  his  own  part,  the  absolute  owners  of 
the  goods,  which  were  thus  sold  and  delivered. 
They  were  paid  for  by  means  of  bills,  which 
I  am  quite  aware  are  not  good  bills  by  reason 
of  the  subsequent  failure,  but  which  was  the  very 
manner  stipulated  for  between  the  vendors  and  the 
purchaser,  and  when  the  goods  arrived  at  Liver- 
pool the  purchaser  acquired  a  right,  by  the  fact  of 
his  having  accepted  the  bills  and  performed  the 
condition,  to  demand  from  the  ship's  master  the 
delivery  to  him  of  those  goods,  and  he  exercised 
that  right. 

To  what  use,  then,  is  the  whole  of  the  argu- 
ment that  there  remained  a  transitu*  after  that? 
How  is  it  possible  to  say  that  the  transitu* 
then  commenced  P  If  the  place  of  destination  had 
not  been  reached,  then  all  that  Mr.  De  Gex  has  said 
to  me  about  a  special  or  general  carrier  might  have 
applied,  but  that  is  not  the  present  case  at  all. 
When  Mr.  Wintle,  the  agent  for  Whitworth  and 
0c„  paid  the  sea  charges,  which  he  did  on  Whit- 
worth and  Co.'s  account,  he  became  holder  of  the 
bills  of  lading  for  Whitworth,  and  tho  goods  wen 
delivered  to  him  in  that  character,  and  there  was  ao 
end  of  the  transitu*.  The  transitu*  that  takes 
place  after  that  is  only  prescribed  by  the  par- 
chaser,  the  vendors  had  nothing  to  do  with  it.  The 
vendors'  transitu*  was  at  on  end,  and  it  ia  in  vain 
to  read  cases,  in  which  a  ship,  being  chartered  for 
London,  the  goods  ore  not  delivered  from  the  ship 
until  the  vendor  exercises  his  right,  or,  being  char- 
tered for  London  the  ship  is  stopped  at  Copen- 
hagen. All  these  are  familiar  instances  of  stoppage 
in  transitu.  What  can  that  have  to  do  with  the 
case  when  it  is  a  case  of  bargain  and  sale  of  goods 
to  be  delivered  on  the  wharf  at  Liveroool  udosi 
certain  conditions  being  complied  with  ?  lbs 
conditions  are  complied  with,  the  delivery  takes 
place,  and  the  transitu*  is  at  an  end,  and  the  right 
at  law  to  stop  the  goods  after  that  ne^er  existed. 
If  the  facts  were  otherwise  there  would  apfMRoatf 
be  a  great  deal  to  be  said;  bnt  I  will  not  go  ins* 
that. 

Upon  the  history,  however,  which  baa  bam 
given  to  me  of  the  way  in  which  "  Whitworta's 
Siding "  was  a  part  of  the  railway,  and  the  sat 
;  which  was  from  Uniewriii^iriadebjWliiisiui  that 
i  thai  siding,  I  think  the  goods  had  coow  hoamwham 
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they  were  upon  the  siding.  I  think,  moreover, 
that  there  was  a  constructive  delivery  of  the 
whole  by  delivery  of  part  of  the  goods,  if  it  were 
necessary,  as  in  my  judgment  it  is  not  necessary, 
to  resort  to  any  such  doctrine.  I  think,  also, 
the  taking  out  at  his  own  will  from  several  of 
the  tracks,  containing  different  parcels  not  dis- 
tinguishable, and  working  up  in  his  own  manu- 
factory the  goods  so  brought  from  Liverpool,  was 
as  clear  a  constructive  possession  of  the  entirety 
as  the  law  requires. 

The  only  other  thing  to  be  noticed  is  the 
act  of  the  railway  company,  wh6,  having  gone 
on  in  an  amicable  manner,  not  demanding 
payment  on  the  instant  of  delivery  but  keep- 
ing an  account  of  the  transactions  between 
themselves  and  Whitworth,  bethink  themselves 
all  of  a  sudden  that  they  will  keep  such  of 
the  goods  as  had  not  been  carried  across  the  rail- 
way. I  do  not  use  the  word  "  delivered,"  but 
"  carried  across " — until  they  were  paid  their 
charges.  But  what  has  their  claim  of  lien  to  do  with 
the  question  which  I  have  to  consider  P  They  may 
be  right  or  wrong.  Upon  that  I  will  not  express 
any  sort  of  opinion,  but  of  this  I  am  clear,  that  it 
could  not  have  altered  any  rights  which  existed 
before.  Lien  upon  what?  Upon  Whitworth's 
goods,  and  it  is  because  they  are  his  goods  that 
they  claim  the  lien.  It  is  not  necessary,  however, 
to  dwell  upon  that  part  of  the  case  at  all. 

I  am  of  opinion  that  the  order  made,  and  which  has 
given  to  the  trustee  only  half  of  the  goods  which  he 
contends  belonged  to  Whitworth  at  the  time  of  his 
failure,  cannot  be  sustained.  The  proper  order  is 
to  declare  that  the  trustee  is  entitled  to  the  whole 
of  the  goods,  which  were  in  the  possession  of  the 
railway  as  the  agents,  carriers,  or  anything  else 
you  like  to  call  them,  of  Whitworth,  at  the  time  o 
the  failure. 

The  cases,  which  have  been  referred  to,  really 
help  the  matter  and  do  not  affect  the  principle  upon 
which  I  have  endeavoured  to  decide  it.  In  Went- 
worth  v.  Outhwaite  (10  M.  &  W.  449),  which  is  very 
plainly  in  point,  although  there  were  certain  goods, 
which  were  to  be  delivered  to  a  man  at  a  place 
thirty  miles  from  Leeds,  yet,  as  they  were  delivered 
at  Leeds  to  a  workman,  the  delivery  was  complete. 
Lord  Abinger  there  says :  "  It  seems  to  me  that 
a  great  part  of  the  very  learned  argument  which 
we  have  heard,  turns  upon  a  question  of  fact, 
whether  Leeds  was  the  place  of  destination  to 
which  the  goods  were  to  be  sent.  It  may  be  the 
place  of  destination  at  which  the  goods  are  to  be 
at  the  consignee's  risk,  and  I  thmk  that  in  this 
case  it  was  the  place  where  they  were  to  be  at  his 
risk  until  he  sent  for  them."  In  the  very  terms 
of  the  invoice  that  applies  to  this  case.  Mr.  Baron 
Parke's  judgment  is  to  the  same  effect:  "The 
goods  had  arrived  at  their  place  of  destination,  for 
that,  as  I  understand,  means  the  place,  to  which 
they  were  to  be  conveyed  by  the  carriers,  and 
where  they  would  remain  unless  fresh  orders 
should  be  Riven  for  their  subsequent  disposition." 
Then  he  quotes  the  decision  in  Dixon  v.  Baldwen, 
where  Lord  Ellenborough,  after  referring  to  the 
several  cases  upon  this  subject,  says,  "  In  those 
cases  the  goods  had  so  far  gotten  to  the  end  of 
their  journey  that  they  waited  for  new  orders  from 
the  purchaser  to  put  them  again  in  motion,  to  com- 
municate to  them  another  substantive  destination, 
and  without  such  order  they  would  continue 
stationary."   Then,in  Whitehead*.  Anderson,?.  Ste 


{ubi  sup.),  it  is  stated,  "  The  law  is  clearly  settled 
that  the  unpaid  vendor  has  a  right  to  retake  the 
goods  before  they  have  arrived  at  the  destination 
originallv  contemplated  by  the  purchaser,  unless  in 
the  meantime  they  have  come  into  the  actual  or 
constructive  possession  of  the  vendee.  If  the 
vendee  takes  them  out  of  the  possession  of  the 
carrier  into  his  own  before  their  arrival,  with  or 
without  the  consent  of  the  carrier,  there  seems  to 
be  no  doubt  that  the  transitus  would  be  at  an  end, 
though,  in  the  case  of  the  absence  of  the  carrier's 
consent,  it  may  be  a  wrong  to  him,  for  which  he 
would  have  a  right  of  action." 

But,  without  going  further  into  the  authorities, 
which,  although  numerous,  are  not  by  any  means 
obscure  or  doubtful,  it  appears  to  me  that  the  right 
to  stoppage  in  transitu  ended  when  the  goods  were 
delivered  by  virtue  of  the  bills  of  lading  to  the  pur- 
chaser's agent,  and  that  after  that  there  could  be 
no  right,  lor  there  was  no  transitus  to  which  the 
right  of  stoppage  could  apply.  I  shall  make  no 
order  as  to  the  costs. 

Solicitors  for  the  trustee,  Johnson  and  Weather- 
alls,  agents  tor  Rawson,  George,  and  Wade,  Bradford. 

Solicitors  for  Gibbes  and  Co.,  Speedily  and  Co., 
agents  for  0.  E.  Mumford,  Bradford. 
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Nov.  20,  22,  and  23, 1875. 

(Before  the  Lord  Chancellor  (Cairns),  Kelly,  C.B., 

Bramwell,  B.,  and  Blackburn,  J.) 

Ogg  and  another  v.  Shuter. 

Sale  of  goods — Cash  against  bill  of  lading — Re- 
fusal by  purchaser  to  pay  —  Vendor's  right  to 
retain  possession — Jus  aisponendi. 

Where  by  the  terms  of  a  contract  the  bill  of  lading 
is  deliverable  upon  the  vendee's  fulfilling  certain 
conditions,  the  shipper  is  entitled  not  only  to  retain 
possession  of  the  goods  under  such  bill  of  lading 
until  those  conditions  are  fulfilled,  but  also  in 
case  of  the  vendee's  default  to  dispose  of  the  goods, 

L.,  a  potato  merchant  in  France,  contracted  to  sell 
to  plaintiffs,  potato  merchants  in  England,  twenty 
tons  of  potatoes,  to  be  delivered  "free  on  board, ' 
and  "  cash  against  bill  of  lading"  The  plaintiffs 
paid  SOI.  on  account  The  potatoes  were  put  by 
L.  into  sacks  of  the  plaintiffs',  sent  by  tnem  for 
that  purpose,  and  L.  drew  on  the  plaintiffs  "  at 
sight  for  the  balance  of  the  agreed  price,  and 
despatched  the  potatots  to  England.  The  ship- 
ment on  arrival  was  supposed  by  the  plaintiffs, 
erroneously,  to  be  sixteen  sacks  short,  and  the 
'plaintiffs,  therefore,  refused  to  accept  the  full  draft 
drawn  on  tliem  by  L.,  but  offered  to  accept  a  draft 
for  the  amount  less  a  deduction  proportioned  to  the 
supposed  short  shipment,  L.'s  agent  in  England 
tlvereupon  endorsed  the  bill  of  lading  to  the  de- 
fendant with  instructions  to  sell,  which  the  de- 
fendant did. 

Held  (reversing  tlie  decision  of  the  Common  Pleas), 
that  the  plaintiffs  were  in  default,  and  that  the 
defendant  was  entitled  to  the  verdict  For  thai 
the  term*  of  the  contract  entitled  the  vendor  to 
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retain  possession  of  the  poods  until  the  plaintiffs 
complied  with  the  conditions  of  payment,  and  that 
at  the  plaintiffs,  made  default  in  complying  with 
those  conditions,  the  vendor  or  his  agent  had 
power  to  dispose  of  the  goods. 
This  was  an  appeal  by  the  defendant  under  tbe 

f revisions  of  the  Common  Law  Procedure  Act 
354,  against  tbe  decision  of  the  Court  of  Common 
Plena  in  discharging  a  rule  of  that  court,  obtained 
by  the  defendant  to  enter  a  verdict  for  the  defen- 
dant instead  of  tbe  verdict  nominally  enterod  for  tho 
plaintiff. 

The  declaration  was  in  trover  for  251  sacks  of 
potatoes  and  251  Backs.  Tho  pleas  were  not 
guilty,  and  not  possessed.     Issue  thereon. 

1.  The  following  is  a  statement  of  the  case. 

2.  The  plaintiffs  brought  an  action  against  the 
defendant,  for  the  conversion  by  the  defendant  of 
oertainpotatoes  alleged  to  be  the  property  of  tbo 

ElaintiSs,  and  the  cause  came  on  for  trial  before 
[eating,  J.,  on  the  1st  May  1874-,  at  Westminster 
Hull,  when  the  following  facts  and  correspondence 
were  given  in  evidence;  and  the  learned  judge 
directed  a  verdict  to  be  entered  for  tho  plaintiffs, 
with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  the  court  to 


10  a.m. ;  and  I  have  besides  received 
the  16th  Jan.,  reoeived  on  i 
cheque  for  301. ;  also  a  delivery 
of  eacke,  seat  by  steamer,  and 


1  vonr  latter  date! 

of  1 7th,  hMlwtei  a 

order  for  fifteen  ba&M 


3.  The  plaintiffs  are  potato 

4.  The  defendant  is  a  partner  in  the  firm  of 
Comfort  and  Shuter,  who  are  potato  salesmen. 

5.  In  the  month  of  Jan.  1874,  a  contract  was 
entered  into  by  the  plaintiffs  with  Monsieur 
Paresys  Loutre  of  Merville  in  France  for  the  pur- 
chase of  a  quantity  of  potatoes  on  the  terms  con- 
tained in  the  following  letters  and  telegrams. 

Merville,  5  Jan.  1874. 
Meeeri.  Ogg  and  Co.,  London. 
In  answer  to  your  letter  of  the  3rd.  inat.  I  oan  let  yon 
\  have  200  tone  of  potatoes  (leBquine)  of  this  country, 
good  Bound  goods,  at  the  price  of  82  franos  for  1000 
kilogrammes,  pat  on  board  at  Dunkirk,  to  be  delivered 
in  the  course  of  the  present  mouth,  payable  in  cash,  that 
is  to  Bay,  against  bill  of  lading  eigned  by  tho  captain,  anl 
the  statement  of  weight  of  the  sworn  weighers  of  the 
city  of  Dunkirk.  If  you  accept  my  offer  please  reply  by 
return  of  poet,  and  do  not  fail  to  send  at  the  same  time  a 
oheque  for  251.  ae  an  earnest  of  the  bargain. 

Fabibtb  Loutre. 
Telegram  from  Plaintiffs  to  PareBys  Loutre. 

11th  Jan.  1874. 
Can  yon  supply  us  lesqains  at  80  franos  per  1000  kilo- 
grams free  on  board  at  Dunkirk? 

Telegram  from  Pansys  Loutre  to  Plaintiffe. 
Leaqnina  are  higher.     Cannot  supply  you  at   leas  than 
84  franoa  free  on  board. 

Telegram  from  Plaintiffs  to  Paresys  Loutre. 

15th  Jan. 
Ship  on  board  of  steamer,  Dunkirk  to  London,  20  tons 
of  lesqains  at  8* ;  as  sample.     We  tend  obeqne  for  301. 
by  letter  to-night. 

Letter  from  Plaintiffe  to  Paresys  Loutre. 

Jan.  16. 
We  have  duly  motived  your  telegram  of  14th  mat., 
and  oonflrm  ours  of  the  15th  inet.,  enolosed  pleaae  find 
the  oheque  for  301.  on  account,  also  delivery  order 
for  300  sacks  shipped  to  Messrs.  Bertholot  Dorode, 
to  whom  you  will  he  good  enough  to  apply.  We 
reoommend  you  to  ship  as  promptly  as  possible,  as  this 
small  order  is  simply  to  judge  of  the  quality  of  goods 
yon  oan  supply  us  with,  and  if  we  are  satisfied  it  will 
lead  to  more  important  business. 

Letter  from  Paresys  Loutre  to  Plaintiffe. 

18thJan. 
I  have  received  yoar  telegram  dated  the  14th  Jan.  at 
three  in  the  afternoon,  and  I  have  replied  immediately 
by  telling  you  that  I  oould  not  give  you  leaqnina  at  loss 
than  84  franos  free  on  board,  and  asked  you  to  reply  im- 
mediately by  telegram.  I  have  likewise  reoeived  your 
-  '-"-ii  15th  Jan.,  5.47  p.m.  received  the  16th  at 


my  per* 
In  faith 


iple.  To  please  you  I  will  aead 
uio  quantity  ui  ivsquin*  you  ask  me  for,  notwithstanding 

!our  telegram  reached  me  too  late,  but  I  hope  that  in 
uture  we  shall  have  more  important  sales. 

6.  In  pursuance  of  this  arrangement,  Paresys 
Loutre,  by  his  agent,  F.  Camys  Van  Rycke,  of 
Dunkirk,  put  potatoes  of  tbe  weight  of  18,878 
kilogrammes  into  251  of  the  plaintiffs'  sacks,  sent 
by  them  to  Paresys  Loutre,  and  shipped  the  same 
on  board  the  steamship  Blonde  at  Dunkirk  under 
the  following  bill  of  lading : — 

I,  Fowler,  master,  after  Qod,  of  the  ship  named  Blonds 
now  at  Dunkirk,  intending  at  a  proper  time  to  pursue  my 
voyage  under  the  protection  of  Qod  until  I  arrive  at  the 
city  of  London,  there  to  unload,  acknowledge  to  hara 
received  into  my  said  ship,  to  be  carried  on  dock,  ftosi 
hare,  of  you  Mr.  F.  Camys  Van  Byoko,  251  sack,  of 
potatoes  (leaqnina),  neighing  in  the  whole  lr},&78  kilo 
grammes,  all  the  sacks  in  good  condition,  marked  ae  in 
the  margin  [in  the  margin  of  the  bill  of  lading  was  pat 
"  Mark  of  said  sacks,  Ogg  and  Co."],  wbioh  I  promise  to 
deliver  in  the  same  form,  eioept  perils  and  accidents  of 
the  sea,  at  London,  to  order,  on  payment  to  me  for  freight 
of  the  sum  of  8s.  per  1000  kilogrammes,  besides  advauses 
according  to  the  usual  custom  of  the  sea ;  and  for  per- 
formance of  the  above  I  have  bound  and  do  bind  by  tku 
irson  my  goods  and  my  said  ship  with  the  taokls. 
*  '  ioh  I  have  signed  four  bills  of  lading  of  tb* 
he  one  of  which  being  aooompUshad  tbs 
othera  to  be  void.  Done  at  Dunkirk,  tho  24th  Jan.  1874 
On  deck  at  shipper's  risk. 

For  the  Master, 
£7  lis.  Id.,  indorsed  F.  Camys  Van  Rycke, 
Comfort  and  Shnter. 

7.  On  the  25th  Jan.  1874,  tbe  said  Camys  Van 
Rycke  advised  tbe  plaintiffs,  in  the  following 
letter  :— 

I  have  the  pleasure  of  advising  that  according  to  the 
order  of  Mr.  Pareeys.Lontre  of  Merville,  I  have  sent  yoa 
by  aieamer  Blonde,  Captain  Fowler,  Ogg  and  Co.,  251 
seeks  of  potatoes  (lesquins),  weighing  net  18,878  kilo- 
grammes. Inclosed  is  the  invoice  that  Mr.  Paresys  has 
given  me  directions  to  address  to  you,  and  the  balance  of 
'HI.,  which  I  have  drawn  on  you  at  sight.  Will  you  gin 
it  yonr  good  attention  F  The  bill  of  lading  will  be  sent 
yoa  with  my  draft.    There  remain  49  empty  sacks  at  yoar 

The  invoice  was  inclosed. 

8.  Paresys  Loutre  to  plaintiff  : — 

26th  Jan. 

In  answer  to  your  letter  of  24th  inst.  yoa  mast  by 
this  time  have  had  the  advioe  from  my  representative  at 
Dunkirk,  Mr.  Camys,  of  the  departure  or  the  20,000  kilo- 
grammes ;  he  most  have  drawn  on  yoa  for  the  payment 
of  the  balance  for  the  goods.  Leeqoina  have  risen  the 
last  ten  days  15  franos  the  1008  kilogrammes.  This  kind 
of  potato  is  becoming  very  rare  here.  If  the  demand 
for  them  continues  there  will  remain  none  in  a  month. 

!).  On  tho  36th  Jan.  1874,  the  potatoes  arrived 
on  board  tbe  steamship  Blonde  in  tbe  Thames,  and 
were  landed  at  Cotton's  wharf  on  that  or  tbe  next 

10.  Mons.  Camys  Van  Rycke  drew  a  bill  of  ex- 
change on  the  plaintiffs  pursuant  to  tho  terms  of 
tho  letter  of  the  25th  Jan.,  and  annexed  thereto 
the  said  bill  of  lading  endorsed  by  him,  of  which 
bill  of  exchange  the  following  is  a  copy  : 

Dunkirk,  25th  Jan. 
B.  P.  341. 
At  sight,  please  pay  to  my  order,  and  against  bill  of 
lading  hereto  annexed,  the  sum  of  'Ml.  sterling,  value  m 
goods,  and  according  to  advioe  of  yours  devoted, 

F.  Caws  Van  EwatB, 
Good  for  341.  sterling. 
To  Messrs.  Ogg  *  Co. 

l.Hero  followed  several  indorsements.] 
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11.  The  said  draft  for  347.,  dated  25th  Jan.  1874, 
was  enclosed  with  the  said  bill  of  lading  annexed 
thereto,  on  26th  Jan.  1874,  to  Messrs.  A  Petyt 
and  Co.  (Mr.  Camys  Yan  Rycke's  bankers),  and  was 
presented  by  Messrs.  Devanx  &  Go.  with  the  bill 
of  lading  annexed,  to  the  plaintiffs  for  payment  on 
the  27th  Jan.  1874,  who  refused  to  pay  the  said 
bill  or  to  honour  the  same,  on  the  ground  stated  in 
the  following  letter  written  by  them  to  Mr. 
Paresys  Lontre : — 

We  have  just  seen  the  goods  shipped  on  board  the 
steamer  Blonde,  and  we  find  that  there  are  16  sacks  short 
■hipped,  and  that  there  are  only  235  saoks  of  lesquins 
loaded,  which  is  stated  on  the  bill  of  lading,  of  which  the 
captain  is  the  bearer. 

We  hare  asked  Mr.  Devanx,  the  holder  of  your  draft, 
to  keep  it  until  the  discharge  of  the  vessel,  to  see  what 
there  is  on  board.  To  this  he  has  refused  his  consent, 
and  we  have  necessarily  refused  to  pay  the  amount,  viz., 
34L  We  request  you  then  to  write  to  your  agent  here, 
to  present  to  us  the  invoice  receipted,  and  the  bill  of 
lading  of  what  there  is  on  board,  and  we  will  pay  what 
is  due.  On  your  sending  us  the  invoice  and  bill  of 
lading  we  will  send  you  a  cheque  by  return.  Pray  then 
to  direct  your  agent  at  Dunkirk  to  ascertain  if  any  have 
been  left  on  the  quay,  and  to  take  care  of  our  empty 
sacks. 

The  statement  of  the  short  shipment  in  the 
above  letter  proved  to  be  erroneous,  the  quantities 
specified  in  the  invoice,  bill  of  lading,  and  corre- 
spondence being,  in  fact,  on  board. 

12.  On  27th  Jan.  1874,  Messrs.  Scorer  and 
Harris,  notaries  of  the  Royal  Exchange,  London, 
presented  the  same  bill,  with  bill  of  lading 
attached  for  payment,  and  payment  was  again  re- 
fused by  the  plaintiffs,  and  they  noted  it,  and  it 
was  returned  to  Messrs.  G.  Devanx  and  Co. 

13.  On  the  30th  Jan.,  the  defendant,  to  whom  the 
eaid  bill  of  lading  and  bill  of  exchange  had  then 
been  respectively  given,  and  endorsed  by  Camys 
Yan  Rycke,  presented  to  the  plaintiffs  the  sail 
draft,  and  the  bill  of  lading  endorsed  by  the  firm 
of  Comfort  and  Shuter  annexed  thereto,  and  re- 
quested the  plaintiffs  to  honour  and  pay  the  said 
draft,  which  they  for  the  reasons  aforesaid  again 
declined  to  do. 

14.  On  the  30th  Jan.  the  plaintiffs  wrote  th 
following  letter  to  the  defendant : 

We  hereby  give  you  notice  that  the  251  saoks  potatoes 
arrived  per  steamer  Blonde,  were  consigned  to  us  and  are 
our  property,  and  if  yon  part  with  them  to  anybody  else, 
you  will  be  held  responsible  for  sale,  &c. 

And  on  the  2nd  Feb.  1874,  the  plaintiffs  wrote 
the  following  letter  to  Paresys  Lontre : — 

Our  Mr.  Ogg  having  left  London  for  Antwerp  on 
Saturday  last,  at  that  time  we  were  not  able  to  ascertain 
the  correct  quantity  of  potatoes  shipped  to  us  per 
steamer  Blonde.  We  wish  you  to  understand  that  we 
only  want  what  is  right,  and  we  regret  that  we  do  not 
know  each  other  better,  and  as  we  have  been  treated  un- 
fairly in  business  transactions  of  this  nature  before,  we 
think  it  well  .to  see  quantity  of  goods  before  we  pay  on 
bill  of  lading,  especially  as  the  officials  inform  us  of  short 
shipment.  Since  Mr.  Ogg's  departure,  the  potatoes  have 
been  discharged  from  vessel  to  wharf,  and  find  on  exami- 
nation the  goods  are  correct  in  quantity.  I  have  tele- 
graphed  the  particulars  to  Mr.  Ogg  in  Antwerp,  and  on 
is  return  on  Thursday,  he  will  then  take  delivery  of  the 
goods.  We  have  not  to  thank  the  broker  at  Dunkirk  for 
all  this  unnecessary  trouble. 

15.  On  the  2nd  Feb.  the  defendant  in  conse- 
quence of  instructions  he  had  received  from  Mr. 
Oamys  Van  Eycke,  sold  the  goods. 

16.  At  the  trial  before  Mr.  Justice  Keating, 
after  the  foregoing  facte  and  correspondence  had 
been  proved,  it  was  found  as  a  fact  by  the  jury 
that  the  goods  were  not  of  such  a  perishable 


nature  as  to  render  the  sale  of  the  potatoes  neces- 
sary, and  thereupon  the  learned  judge  directed 
that  a  verdict  should  be  entered  for  the  plaintiffs, 
with  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him.  The  court  to  draw  inferences  of 
fact. 

17.  It  was  admitted  by  the  counsel   for  the 
plaintiffs  that  the  vendor,  Paresys  Loutre,  had,  on  ^ 
the  30th  Jan.,  at  the  time  of  the  plaintiffs'  refusal  * 
to  honour  the  draft,  a  lien  upon  the  potatoes  for 
the  unpaid  purchase-money  of  34Z. 

The  Court  of  Common  Pleas  discharged  the  rule 
obtained  by  the  defendant,  after  taking  time  to 
consider(a). 

(a)  The  judgments  in  the  court  below  were  as  follows  : 
Jan.  22.— Lord  Coleridge,  C.J. —The  facts  in  this 
case  are  shortly  these.  There  is  a  contract  for  the  sale  of 
potatoes  by  the  person  whom  the  defendant  represents  to 
the  plaintiffs,  to  be  delivered  free  on  board  within  a 
month,  and  payment  is  to  be  by  cash  against  bill  of 
lading.    The  goods  are  shipped  in  the  plaintiff's  sacks, 
under  a  bill  of  lading,  which  ie  indorsed  to  the  defendant. 
A  part  payment  of  301.  is  made.    The  action  being  for 
a  conversion  of  the  potatoes  by  the  defendant,  it  was 
objected  by  his  counsel  that  the  property  in  the  potatoes 
had  never  passed  to  the  plaintiffs.    It  was  contended  on 
the  other  side  that  the  property  had  passed,  and  that  the 
vendor  had  merely  reserved  a  lien  on  the  goods  for  the 
price.    My  brother  Keating  directed  a  verdict  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move.    I 
am  of  opinion  that  his  ruling  was  correct.    The  result 
of  the  decisions  which  were  cited  is,  that  the  question 
whether  the  property  in  goods  has  passed  under  a  con- 
tract of  sale  is  a  question  of  intention  to  be  gathered 
from  all  the  oiroumstanoes,  the  expressions  made  use  of 
in  the  contract,  and  also  the  surrounding  oiroumstanoes. 
In  the  case  of  a  specific  chattel,  the  rule  is  that  the  sale 
passes  the  property.    So  also  the  general  rule,  as  laid 
down  in  several  oases,  is  that,  in  the  absence  of  counter- 
vailing oiroumstanoes,  the  specific  appropriation  of  goods 
to  the  contract,  viz.,  their  being  plaoed  in  vessels  or 
receptacles  provided  by  the  purchasers,  would  pass  the 
properly.    Here  the  potatoes    were   separated  from  a 
larger  bulk,  and  placed  in  the  plaintiffs'  saoks,  which  had 
been  sent  over  for  the  purpose.    In  addition  to  this  very 
strong  fact  there  is  also  the  expression  "  free  on  board 
in  the  contract,  whioh  has  in  previous  oases  been  relied 
on,  not  as  absolutely  conclusive  to  show  that  the  pro- 
perty passed,  but  as  a  strong  element  to  be  considered  in 
favour  of  that  conclusion.    There  is  also  the  further 
fact  that  there  was  a  part  payment  of  301.    All  these 
are  very  strong  oiroumstanoes  to  show  that  the  property 
passed ;  but  it  is  contended,  on  the  other  hand,  that  the 
expression,  "  cash  against  bill  of  lading,"  in  the  contract, 
is  of  itself  conclusive  to  ascertain  the  intention  of  the 
vendor ;  that,  the  bill  of  lading  being  the  indidwm  of 
property,  the  faot  that  the  purchaser  was  not  to  receive 
it  until  he  paid  the  price,  unmistakably  indicated  the 
intention  that  till  then  the  property  should  not  pass.    In 
support  of  this  view  a  great  many  cases  and  dicta  of 
judges  were  cited.    These  authorities  appear  to  me  to  go 
no  further  than  the  conclusion  that,  in  the  absence  of 
countervailing   circumstances,  the  stipulation  for  cash 
against  "bill  of  lading  would  have  been  conclusive.    In 
like  manner  many  of  the  oiroumstanoes  existing  in  this 
case  have  been  held,  in  the  absenoe  of  countervailing 
oiroumstanoes,  to  be  conclusive  evidence  of  an  intention 
to  pass  the  property.    There  is  also  another  strong  fact 
against  the  plaintiffs'  contention,  via.,  that  the  bill  of 
lading  was  indorsed  to  the  order  of  the  defendant ;  but 
that  again  is  only  evidence  of  the  intention,  and  may  be 
rebutted  by  contrary  evidence.    The  rule  as  deduoible 
from  all  the  oases,  and  as  it  is  laid  down  in  the  learned 
works  of  Blackburn,  J.,  and  Mr.  Benjamin  on  Sale,  is, 
that  the  question  whether  the  property  has  passed  being 
one  of   intention  to  be  collected  from  all  the  oiroum- 
stanoes, no  single  circumstance  is  necessarily  conclusive 
in  all  oases,  but  the  conclusion  to  be  drawn  must  depend 
on  a  balance  of  the  various  oiroumstanoes  on  one  side 
and  the  other.    The  question  is,  therefore,  one  of  fact 
for  a  jury ;  and  we  have  here,  being  plaoed  in  the  posi- 
tion of  a  jury,  to  determine  it  asa  question  of  faot.    I  am 
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Milward,  Q.C.  and  Willis  for  the  defendants. — 
First,  the  property  in  these  goods  did  not  pass  to 
the  plaintiffs.  By  the  first  letter,  namely  that  of 
5th  Jan.,  the  goods  are  to  be  put  on  board  at  Dun- 

of  opinion  that,  taken  altogether,  the  evidence  in  this  case 
shows  that  it  was  intended  by  the  parties  that  the  pro- 
perty should  pass  at  Dunkirk.  There  was  another  point 
raised  as  to  the  form  of  the  action  to  which  it  is  neoes. 
sary  to  advert.  It  was  contended  that  the  plaintiffs 
oould  not  maintain  trover  because  there  was  at  least  a 
lien  on  the  part  of  the  vendor.  This  question  appears 
to  me  to  depend  on  the  question  whether  there  was  an 
absolute  refusal  by  the  plaintiffs  to  accept  the  bill  of  ex- 
change in  compliance  with  the  terms  of  the  contract.  If 
there  was,  our  decision  on  this  point  must  be  for  the 
defendant.  The  facts,  however,  do  not  appear  to  me  to 
show  that  there  was  such  a  refusal  on  the  part  of  the 
plaintiffs  to  accept  the  bill.  When  the  potatoes  arrived 
it  was  supposed  by  both  parties  that  there  were  sixteen 
sacks  short.  The  plaintiffs  said  that  they  could  not 
accept  the  bill  for  the  price  of  the  full  number  when 
there  were  sixteen  short ;  that  they  were  quite  ready 
immediately  to  pay  the  amount  less  the  deficiency,  or  if 
the  defendant  liked  to  wait  till  the  vessel  was  unloaded, 
they  would  accept  for  what  was  actually  on  board.  The 
defendant  would  be  satisfied  with  nothing  else  than  the 
immediate  an  absolute  acceptance  of  the  bill  for  the  full 
amount.  The  plaintiffs  never  refused  to  oomply  with 
the  contract,  and  when  it  turned  out  that  the  parties 
were  mistaken,  and  the  full  quantity  was  on  board,  they 
were  perfectly  willing  to  have  taken  the  whole.  Under 
these  circumstances  it  appears  to  me  that  the  right  of 
lien  did  not  exist,  and  the  right  of  possession  as  well  as 
of  property  had  passed  to  the  plaintiffs.  This  rule  must 
therefore  be  discharged. 

Grovs,  J. — I  am  of  the  same  opinion.    Mr.  Willis  ap- 
peared at  first  disposed  to  contend  that  the  term,  "  cash 
against  bill  of  lading,"  was  absolutely  conclusive  evi- 
dence of  the  intention  not  to  pass  the  property ;   but 
finding  that  he  could  not  sustain  this  view  he  argued 
that  it  was  primd  facie  conclusive,  and  that  there  was 
no  circumstance  in  the  present  case  sufficient  to  rebut  it. 
Stand  :ng  by  itself  it  might  be  conclusive,  but  there  are 
additional  facts  in  this  case.    There  is  first  the  fact  that 
the  bill  of  lading  was  indorsed  to  the  consignor's  agent, 
whioh  is  strongly  in  the  defendant's  favour.    But  then 
there  are  the  other  circumstances,  which  appear  to  me 
of  still  greater  weight  in  the  plaintiff's  favour,  viz.,  that 
the  delivery  was  to  be  free  on  board,  that  there  was  a 
part  payment,  and  that  the  sacks  in  which  the  potatoes 
were  shipped  were  the  plaintiff's.    All  these   are  ex- 
tremely strong  facts  pointing  to  the  conclusion  that  the 
property  passed,  and  one  of  these  was  considered  so  very 
strong  in  the  case  of  Brown  y.  Hare  (ubi  inf.)  as  to 
make  that  almost  a  decision  in  point  to  the  present  case. 
It  is  true  that  the  oases  run  very  fine,  but  none  of  them, 
I  think,  depart  from  the  proposition  that  the  question  is 
one  of  intention  for  the  jury,  where  there  are  circum- 
stances pointing  both  ways.     The  case  of  Brown  y. 
Hare  (uW  inf.)  is  very  plainly  to  that  effect.    In  that 
oase  the  oil.  which  was  the  subject  of  oontraot,  was  to  be 
■hipped  "free  on  board,"  and  was  to  be  paid  for  by  bill 
of  exohange  on  delivery  to  the  defendants  of  the  bill  of 
lading.    It  was  so  shipped  free  on  board,  and  the  bill  of 
lading  taken  deliverable  to  shipper's  order.    So  far  the 
oase  was  very  similar  to  the  present,  but  the  bill  of  lading 
was  there  indorsed  to  the  purchasers,  whereas  here  it  was 
indorsed  to  the  vendor's  agent.  It  was  held  that  the  pro- 
perty passed  to  the  purchasers  when  the  goods  were 
placed  "  free  on  board,"  in  performance  of  the  contract, 
and  that  it  was   a  question  for  the  jury  whether  the 
plaintiffs  so  shipped  the  oil  in  performance  of  their  con- 
tract  to  place  it  free  on  board,  or  for  the  purpose  of  re- 
taining a  control  over  it  and  continuing  to  be  owners 
contrary  to  the  oontraot.  The  expression  **  free  on  board  " 
appears  to  have  been  the  main  point  relied  upon  in  that 
oase.    Here,  not  only  were  the  potatoes  to  be  delivered 
"free  on    board,"   but   there  was  part  payment  and 
delivery  into  plaintiffs'  sacks,  whioh  alone  would  be  the 
strongest  evidence,  according  to  one  class  of  decisions, 
that  the  property  passed.    The  terms  "  cash  against  bill 
of  lading"   may  very  well   be  satisfied  by  construing 
them  as  meant  to  preserve  the  vendor's  lien,  and  so  as 


kirk,  "  cash  against  bill  of  lading  signed  by  cap- 
tain," which  snows  that  the  property  was  not  to 
pass  until  the  purchaser  should  have  paid  the  cash 
and  received  the  bill  of  landing.  "  Free  on  board  " 
was  held  by  the  Court  of  Common  Pleas  to  mean 
that  when  put  on  board  they  would  become  the 
property  of  the  purchaser,  but  this  expression 
alludes  to  the  payment,  to  indicate  the  party  who 
is  to  pay  for  the  bill  of  lading.  [Bramwell,  B.— 
Suppose  the  ship  had  gone  to  the  bottom,  who 
would  have  to  bear  the  loss  ?]  The  vendor.  Brow* 
v.  Hare,  4  H.  &  N.  822  ;  29  L.  J.  6,  Ex.  is  the  case 
relied  on  in  the  court  below  to  show  the  property 
had  passed,  but  there  was  this  difference  in  that 
case  that  the  bill  of  lading  was  forwarded,  and  the 
object  of  forwarding  the  bill  of  lading  was  to  make 
the  goods  deliverable  to  the  consignee  [Brim- 
well,  B. — Where  a  bill  of  lading  is  to  order,  and 
cash  against  bill  of  lading,  I  have  always  under- 
stood  that  if  payment  is  not  mado  the  vendor  ma? 
resume  possession  of  the  goods.]  The  bill  of 
lading  being  deliverable  on  payment  is  conclusive 
to  show  the  property  did  not  pass.  There  is  not 
an  intention  on  the  part  of  the  vendor  to  pass  the 
property  :  (Shem)ard  v.  Harrison,  L.  Rep.  5  E.  &  L 
App.  116 ;  24  L.  T.  Rep.  N.  S.  857.)  Where  goods 
are  to  be  delivered  against  goods  or  money,  or 
anything,  the  events  must  be  contemporaneous, 
and  until  the  conditions  are  fulfilled,  altnough  put 
into  vendee's  ships,  the  property  does  not  pass : 

Bussey  v.  Barneii,  9  M.  A  W.  312  ; 
Bishop  v.  Shilleto,  2  B.  &  Aid.  329  ; 
Brandt  v.  Bowlby,  2  B.  &  Ad.  932. 

[The  Lord  Chancellor. — This    is   a  contract  in 
mercantile  language,  but  if  we  paraphrase  it  thus: 

not  at  all  inconsistent  with  the  other  facts  pointing  to  si 
inteniion  that  the  property  should  pass, 

Dknman,  J. — I  am  of  the  same  opinion.  It  vu 
desirable  that  we  should  be  referred  to  tne  oases  on  thu 
subject ;  bat  in  the  result  I  have  no  doubt  the  trot 
principle  is,  that  the  question  whether  the  property  has 
passed  is  one  of  fact  for  the  jury  on  consideration  of  the 
facts  on  both  sides  of  the  question.  The  rule  on  the  sub- 
ject is  put  very  dearly  in  the  oase  of  Van  Costal  t. 
Booker  (2  Ex.  691).  We  have  here  to  axrt  m  jurymen ;  and  it 
appears  to  me  that  the  facts  very  strongly  preponderate 
in  favour  of  the  conclusion  that  the  intention  was  that 
the  property  should  pass,  and  that  the  terms  whioh  wen 
relied  on  as  pointing  to  a  contrary  conclusion  should  be 
oonstrued  as  merely  intended  to  preserve  the  vendor'i 
lien.  With  regard  to  the  question  whether  trover  wiH 
lie,  I  agree  entirely  with  the  view  taken  by  my  Lord. 

K  bating,  J.— I  also  agree  in  the  conclusion  that  the 
intention  was  that  the  property  should  pass,  the  lien  for 
the  balance  of  the  purchase-money,  after  payment  of  90L- 
being  reserved  to  the  vendor.  With  regard  to  the  ques- 
tion whether  the  action  of  trover  was  maintainable,  it  a 
the  law,  that  if  one  party  absolutely  refoaea  to  perfora 
the  contract,  the  other  party  may  rescind.  If  the  dsfea* 
dant  was  entitled  to  rescind  he  was  entitled  to  sell  the 
potatoes,  and  his  so  doing  was  no  conversion ;  but  if  he 
was  not  so  entitled  there  was  a  conversion.  The  tost* 
tion,  therefore,  is  whether  there  was  an  absolute  rsfotfl 
on  the  part  of  the  plaintiffs  to  perform  the  oontraot  It 
appears  to  me  that  that  there  was  no  enoh  refusal  It 
being  supposed  that  some  of  the  sacks  were  missing,  the? 
said,  "  If  they  are  found  we  will  at  onoe  accept  the  bi& 
for  the  full  amount ;  if  they  cannot  be  found  we  sit 
not  bound  to  accept  in  respect  of  cargo  that  it  sot 
delivered."  The  defendant,  the  market  having  in  the 
mean  time  risen  considerably,  proceeded  immediately  to 
sell  the  potatoes.  I  think  that  a  reasonable  tuneW 
not  elapsed,  and  that  there  was  no  evidence  of  snob  • 
refusal  to  perform  the  oontraot  as  would  justify  the 
defendant  in  rescinding  the  contract  and  »*iKwg  tfct 
potatoes.  There  was,  consequently,  a  conversion  of  tfci 
potatoes,  and  the  action  is  maintainable. 

Rule 
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"  the  goods  are  put  on  your  ships,  they  are  your 
property,  but  unless  you  comply  with  the  con- 
dition of  payment  against  the  bill  of  lading,  we 
reserve  a  jus  disponendi  to  sell  them/*]  That 
would  be  unarguable,  but  we  contend  now  that 
putting  them  on  board  was  not  with  the  intention 
of  vesting  the  property  in  the  vendee,  but  to 
deliver  them  subject  to  the  condition :  (Moakes  v. 
Nicholson,  19  C.  B.;  N.  S.,  290 ;  34  L.  J.  273,  C.  P. ; 
12  L.  T.  Rep.  N.  S.  573).  Secondly :  If  the  pro- 
perty did  pass,  we  contend  that  the  possession 
might  be  retained  until  the  fulfilment  'of  con- 
ditions, and  consequently  the  vendee  cannot 
bring  trover.  [Kelly.  C.  JB. — Is  not  the  principle 
in  all  these  cases  that  trover  will  not  lie  without 
possession  P]  Certainly,  a  vendor  who  has  a 
right  to  maintain  possession  is  in  the  position  of  a 
person  who  has  a  right  to  retain  goods  in  pawn. 
(HaUidayv.  Holgaie,  L.  Rep.  3  Ex.  (Ex.  Ch.),  299 ; 
37  L.  J.  174,  Ex. ;  18  L.  T.  Rep.  N.  S.  656,  which 
is  confirmed  in  Donald  v.  Suckling,  L.  Rep.  1  Q.  B. 
585;  14  L.  T.  Rep.  N.  S.  772).  It  is  here 
admitted  that  the  vendor  had  a  lien,  the  con- 
version is  on  2nd  Feb.,  the  letter  offering  to  take 
delivery  is  on  2nd  Feb.,  showing  that  the  vendee 
was  in  default  by  his  refusals,  and  that  there  was 
no  manifestation  or  disposition  to  pay  until  that 
date,  and,  therefore,  the  case  of  Mitgate  v.  Kebble 
(3  M.  <fe  G.  100),  is  in  point,  that  case  was  followed 

by 

Wilmhurst  v.  Bovoker,  7  M.  A  G.  882 ;  and 
-Bloxam  v.  8aunders,  4  B.  A  C.  941. 

Prentice,  Q.C.  and  HoU  for  the  plaintiffs.  — 
First :  The  property  passed  immediately  the  goods 
were  put  into  the  sacks,  or  rather  the  moment 
they  were  put  free  on  board :  (Aldrldge  v.  Johnson 
7  E.  &  B.  885 ;  26  L.  J.  296.  Q.  B.).  [The  Lord 
Chancellor. — Do  you  say  the  property  passed 
absolutely  and  indefeasibly]  It  passed  subject  to 
a  lien.  The  potatoes  had  risen  in  price,  and,  there- 
foro,  the  plaintiffs  did  not  refuse  these  potatoes  in 
any  factious  manner,  but  because  they  bond  fide 
believed  there  was  a  short  delivery,  there  was  a 
clear  intimation  they  were  ready  to  pay  for  the 
goods,  and    there    was    nothing   to   justify  the 

selling. 

Valpy  v.  Oakley,  16  Q.  B.  941. 

Secondly:  Trover  will  lie.  Lord  Campbell,  in 
Aldridge  v.  Johnson,  at  p.  299,  says,  "  as  soon  as 
each  of  the  plaintiff's  (vendee's)  sacks  were  filled 
with  barley,  en  instanti  the  property  in  the  barley 
in  the  sacks  became  vested  in  the  plaintiff  (vendee). 
The  vendor  had  only  a  lien  on  these  goods  for  the 
purchase  money,  he  had  no  property  in  them,  only 
a  mere  personal  right  to  retain  them,  and  not  a 

right  of  sale. 

Chinery  v.  Viall,  5  H.  &  N.  288 ; 
MarUndaU  v.  Smith,  1  Q.  B.  S89 ; 
Simmons  v.  Swift,  5  B.  &  C.  857,  per  Bailey,  J.,  p. 
862. 

[The  Lord  Chancellor. — Is  not  the  payment  the 
essence  of  the  contract  P]  All  we  submit  is  that 
the  refusal  of  the  vendee  to  pay,  does  not  entitle 
the  vendor  to  rescind  the  contract  and  sell  the 
goods.  Cur.  adv.  vult. 

Nov.  23.— The  Lord  Chancellor  (Cairns)  de- 
livered the  judgment  of  the  court. — In  this  case  it 
appears  from  the  judgments  below,  that  the  Court 
of  Common  Pleas  drew  the  inference  of  fact  that 
the  plaintiff  was  not  in  default  in  refusing  to  accept 
the  draft  for  34J.,  which  mm  tendered  to  him  for 
aooeptanoe  along  with  the  bill  of  lading.  We  have 
Vol.  HX,  tf.8. 


been  unable  to  reconcile  this  finding  with  the 
statements  in  the  case,  more  particularly  with  the 
statement  in  paragraph  13,  which  seems  to  ns  to 
show  that  the  plaintiff  was  in  default.  Taking 
this  fact  as  we  understand  it,  we  think  that  the 
judgment  in  favour  of  the  plaintiff  is  erroneous, 
and  should  be  reversed. 

The  transactions  in  which  merchants,  shipping 
goods  on  the  orders  of  others,  protect  them- 
selves by  taking  a  bill  of  lading,  making  the 
goods  deliverable  to  the  shipper's  order,  involve 
property  of  immense  value,  and  we  are  un- 
willing to  decide  more  than  is  required  by  the 
particular  case;  but  we  think  this  much  is 
clear  that,  where  the  shipper  takes  and  keeps 
in  his  own  or  his  agent's  hands,  a  bill  of 
lading  in  this  form  to  protect  himself,  this  is 
effectual,  so  far  as  to  preserve  to  him  a  hold  over 
the  goods,  until  the  bill  of  lading  is  handed  over  on 
the  conditions  being  fulfilled,  or,  at  least,  until  the 
consignee  is  ready  and  willing,  and  offers  to  fulfil 
these  conditions,  and  demands  the  bill  of  lading, 
and  we  think  that  such  a  hold  retained  under  the 
bilr  of  lading  is  not  merely  a  right  to  retain  posses- 
sion till  those  conditions  are  fulfilled,  but  involves 
in  it  a  power  to  dispose  of  the  goods  on  the 
vendee's  default,  so  long,  at  least,  as  the  vendee 
continues  in  default. 

It  is  not  necessary  in  this  case  to  consider  what 
would  be  the  effect  of  an  offer  by  the  plaintiff 
to  accept  the  draft  and  pay  the  money  before  the 
sale,  for  no  such  offer  in  this  case  was  ever  made. 

Solicitors  for  plaintiffs,  Bolton  and  Jessett. 

Solicitors  for  defendant,  Heather  and  Son. 


SITTINGS  AT  WESTMINSTER. 

Reported  by  Gilimt  G.  Kihhedt,  E§q.,  Barrister-at-Law. 

Nov.  15  and  Dec.  10, 1875. 

(Before  the  Lord  Chancellor  (Cairns),  Blackburn 

and  Brett,  JJ.) 

Mackenzie  v.  Whitworth. 

appeal  from  the  court  op  exchequer. 

Marine  insurance — Re-insurance — Insurable  in- 
terest — Concealment — 19  Geo.  2,  c,  37,  s.  4 — 
27  8f  28  Vict.  c.  56,  s.  1—30  Sf  31  Vict.  c.  59. 

A  policy  of  insurance  "  on  goods9'  will  cover  a  re- 
insurance. 

The  plaintiff,  an  underwriter,  effected  with  another 
underwriter  an  ordinary  policy  "  on  cotton "  on 
board  a  named  vessel,  for  a  specific  voyage.  The 
policy  did  not  state,  as  the  fact  was,  that  it  was  a 
re-insurance  of  a  risk  already  insured  against  by 
the  plaintiff;  and  the  jury,  in  an  action  by  him 
on  the  policy,  having  found  that  the  fact  of  its 
being  a  re-insurance  was  immaterial,  and  that 
there  had  been  no  concealment,  the  verdict  was 
entered  for  the  plaintiff,  with  leave  to  the  defen- 
dant to  move  to  enter  the  verdict  for  him,  on  the 
ground  that  tlie  plaintiff,  being  only  interested  as 
a  re-insurer,  was  not  entitled  to  recover  on  the 
policy  sued  on  ;  and  it  was 

Meld,  by  the  Court  of  Appeal  (affirming  tlie  decision 
of  the  Court  of  Excliequer),  that  tlie  plaintiff  was 
entitled  to  recover,  for  that  the  nature  of  the  in- 
terest insured  did  not  alter  the  risk,  and  the 
description  in  the  policy  was  sufficient  to  cover 

•  such  interest. 

Glover  v.  Black  (3  Burr.  1395),  aniLucenav.  Craw- 
ford (2  Bos.  &•  P.,  H.  of  L.  350),  discussed. 
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This  was  an  appeal  from  a  judgment  of  the  Court 
of  Exchequer,  discharging  a  rule  obtained  by  the 
defendant  to  enter  the  verdict  for  him  :  (see  the 
case  reported  in  tho  court  below,  ante,  vol.  II., 
p.  490 ;  32  L.  T.  Rep.  N.  S.  103 ;  L.  Rep.  10  Ex. 
142  ;  44  L.  J.  81,  Ex.) 

The  rule  came  on  to  be  argued  on  tho  9th  and 
10th  Feb.,  before  Bram  well,  Pollock,  and  Amphlett, 
BB.,  in  the  Exchequer,  when  the  rule  was  dis- 
charged, the  court  holding  that  an  insurance  of 
goods  would  cover  a  re* insurance. 

Herschell,  Q.O.  and  Baylis,  Q.C. — The  question 
is,  whether  an  insurance  on  cotton  for  5000Z.  will 
cover  a  re-insurance.     The  evidence  at  the  trial 
was,  that  in  all  cases  of  re-insurance  it  was  cus- 
tomary among  merchants  to    disclose  the  fact. 
It  was  held  in  Glover  v.  Black  (3  Bur.  1394)  that 
an  insurance  on  goods,  as  goods,  does  not  cover 
respondentia.     [Brett,  J. — The  general  rule  is, 
that  you  need  not  describe    the  nature   of   the 
interest ;  is  not  respondentia  and  bottomry  an  ex- 
ception to  the  general  rule  P]    Lord  Mansfield,  in 
Olover  v.  Black,  grounds  his  decision  on  mercan- 
tile custom,  as  in  the  case  here,  and  if  custom  is 
not  given  effect  to,  the  court  will  be  inverting  the 
course  of  business.    It  is  true  the  underwriter  can 
protect  himself  by  demanding,  on  every  contract 
of  insurance,  whether  it  is  a  re-insurance;    but 
this  would  be  tantamount  to  requiring  a  warranty, 
and  it  is  better  to  adapt  the  law  to  the  practice  of 
business  than  to  give  a  decision  which  would  cause 
the  whole  course  of  business  to  be  altered.  [Black- 
burn,   J.,  referred  to  McSweeney  v.  Royal  Ex- 
change  Assurance    Company    (14    Q.    B.    634).] 
In  Lucma  v.   Craioford  (2  B.   &  P.,   H.  of  L. 
350),  it  was  held  that  "  profits  and  commission  " 
are  not  covered  by  insurance  on  "  ship  and  goods." 
[The  Lord  Chancellor. — There  the  person  insu- 
ring has  no  interest  in  the  goods  themselves  ;  all 
that  he  is  interested  in  is  something  dependent 
upon  the  arrival  of  the  goods,  and  that  cannot  bo 
covered  by  an  insurance  of  goods.]     The  case 
relied  on  in  the  court  below  was  Crawley  v.  Cohen 
(3  B.  &  Ad.  478),  where  Lord  Tenterden  says  that 
a  carrier  may  insure,  and  as  he  is  an  insurer  him- 
self such  insurance  is  a  re-insurance.     But  tho 
carrier  has  a  special  property  in  the  goods,  an  insu- 
rance by  a  carrier  has  never  been  treated  as  a  re- 
insurance, or    he  would   have  come  within  the 
statute  19   Geo.    2,  c.   37,  s.  4,    prohibiting  all 
re-assurance,  with  a  certain  exception,  namely, 
"unless  the  insurer  shall  be  insolvent,   become 
a  bankrupt,  or  die,  in  either  of  which  cases  his 
executors,  administrators,  or  assigns,  may  make 
re-insurance  to  the  amount  of    the  sum  before 
by  him  assured,  provided  it  shall  be  expressed  in 
the  policy  to  be  a  re-insurance,"  which  is  now  re- 
pealed.     [Blackburn,   J. — The    carrior    has    an 
interest  similar  to  a  mortgagee.]    In  Massachu- 
sets  a  re-insurance  must  be  so  stated,  in  New 
York  it  need  not.    (See  1  Phillips  on  Insurance,  s. 
498,  c.  5,  s.  8.)    [The  Lord  Chancellor. — Up  to 
what  time  was  the  statute,  ordering  re-insurance  to 
be  stated  on  the  policy,  in  force  ?]    Up  to  30  &  31 
Vict.  c.  23,  sched.  B.,  when  it  was  repealed.    [The 
Lord  Chancellor. —Then  I  don't  think  the  custom 
is  of  any  avail  here,  as  there  is  no  time  for  a 
custom  to  have  sprung  up.]    There  would  be  time 
since  27  &  28  Vict.  c.  65,  s.  1,  when  the  prohibition 
was  removed;   the  very  time  for  a  custom  to 
spring  up  would  be  at  the  termina:ion  of  a  regu- 
lation which  had  been  in  force  for  160  years. 


Supposing  there  to  be  a  real  practical  difference 
between  an  insurance  of  goods  and  a  re-insurance, 
a  man  is  brought  a  slip  in  the  present  form,  he 
would  then  be  bound  by  a  contract  he  did  not 
intend  to  enter  into.  There  is  a  practical  difference 
between  insurance  and  re-insurance  which  disposes 
underwriters  not  to  take  a  re-insurance. 

Benjamin,  Q.C.  (A.  T.  Lawrence  with  him.)— 
There  is  an  authority  directly  in  point  to  contra- 
dict the  contention  that  it  requires  an  interest  in 
order  to  insure :  {Reed  v.  Cole,  3  Bur.  1512.)  Though 
this  case  was  decided  only  one  year  after  Olover  v. 
Black,  yet  Glover  v.  Black  was  not  referred  to, 
showing  Glover  v.  Black  to  be  an  exceptional  case. 
It  has  always  been  held  that  the  nature  of  the 
interest  may  be  left  at  large,  thongh  the  sub- 
ject of  the  interest  must  be  described,  and  it 
is  only  in  the  one  case  of  Olover  v.  Black 
that  it  has  been  held  that  the  nature  of  the 
interest  must  be  described,  owing  to  some  cus- 
tom. There  is  no  distinction  between  goods 
themselves  and  their  value  for  the  purpose 
of  insurance,  there  is  nothing  insured  beyond 
their  value,  but  profits  on  goods  are  distinct  things, 
because  profits  are  beyond  the  value  of  the  goods, 
and  so  is  freight.  For  160  years  Parliament 
enacted  that  no  one  should  re-insure  without  pat- 
ting in  the  policy  that  it  was  a  re-insurance,  and 
seven  years  ago  Parliament  repealed  this,  which 
showed  that  Parliament  formerly  thought  it  ne- 
cessary and  now  thinks  it  unnecessary ;  therefore, 
is  it  surprising  that  people  come  forward  to  say 
that  there  is  the  practice  among  underwriters  to 
disclose  the  fact  of  re-insurance  P 

Herschell,  Q.C.,  in  reply. — Reed  v.  Cole  was  nc* 
an  action  on  a  policy,  it  was  an  action  on  articles 
of  agreement,  and  the  question  turned  on  those 
articles.  Cur.  adv.  vvlt. 

Dec.  10. — Blackburn,  J.,  delivered  the  judg- 
ment of  the  Court. — This  is  an  appeal  against 
the  judgment  of  the  Court  of  Exchequer,  dis- 
charging a  rule  obtained  to  enter  a  verdict  for  the 
defendant. 

The  action  is  on  a  policy  of  marine  insur- 
ance, which  is  set  out  in  full  in  the  declara- 
tion. It  is  the  ordinary  form  of  a  Lombard- 
street  policy,  and  the  blank  in  the  printed 
form  where  it  is  usual  to  insert  the  descrip- 
tion of  the  subject-matter  of  the  insurance,  is 
thus  filled  up  "  50001.  on  cotton."  The  plaintiff 
made  the  policy  as  agent  for,  and  to  protect  the 
interest  of  American  underwriters  who  had  insured 
cotton  for  Fatman  and  Company  of  New  Orleans, 
to  the  amount  of  80,0002.,  and  was  in  fact  a  re- 
insurance to  the  amount  of  5000Z.  At  the  trial  a 
question  was  raised  as  to  whether  there  was  an 
undue  concealment.  On  that  issue  the  verdict 
passed  for  the  plaintiff,  without  any  point  being 
reserved,  and  consequently  the  Court  of  Appeal 
has  nothing  to  do  with  that  issue.  The  only 
question  before  this  court  is  that  stated  in  the 
rule  which  has  been  discharged,  viz.,  whether  the 
verdict  should  be  entered  for  the  defendant,  "  on 
tho  ground  that  the  plaintiff  (or  rather  the  parties 
for  whom  the  plaintiff  made  the  insurance,  and  on 
whose  behalf  he  sues)  being  only  interested  as  a 
reinsurer,  was  not  entitled  to  recover  on  the  policy 
sued  on." 

It  is  stated  in  the  case  that  the  defen- 
dant gave  in  evidence,  by  the  testimony  of 
witnesses  whose  evidence  was  not  oontracbotsd, 
that  in  all  cases  of  re-insurance   polioiet  tfai 
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invariable  practice  has  been  to  disclose  the 
fact  of  the  insurance  being  a  re-insurance.  Mr. 
Hergchell  argued  on  this  as  if  it  was  a  state- 
ment that  it  was  the  usage  and  custom  of 
trade  always  to  describe  the  interest  in  the 
policy  as  being  a  re-insurance,  but  we  think  the 
statement  does  not  bear  that  meaning.  Re- 
insurance was  in  this  country  prohibited  by  stat. 
19  Geo.  2,  c.  37,  s.  4,  unless  the  assurer  should  be 
insolvent,  become  a  bankrupt,  or  die,  "  in  either  of 
which  cases  the  assurer,  his  executors,  adminis- 
trators, or  assigns  might  make  re-assarance  to  the 
amount  before  by  him  assured,  provided  it  was 
expressed  in  the  policy  to  be  a  re-assurance,"  and 
this  prohibition  continued  in  force  till  as  late  as 
1864,  so  that  there  has  not  been  sufficient  time  for 
a  custom  to  spring  up  in  this  country ;  and  there 
is  no  such  custom  in  America,  where  re-insurance 
was  always  lawful :  (see  Phillips  on  Insurance,  c. 
5,  s.  8,  s.  498,  p.  270,  3rd  edit.)  However,  the  evi- 
dence seems  to  have  been  directed  to  the  issue 
found  by  the  jury  for  the  plaintiff,  and  has  refer- 
ence, not  to  the  description  in  the  policy,  but  the 
practice  of  making  a  disclosure  to  the  assurer. 
The  question,  therefore,  seems  to  us  to  be  confined 
to  this,  whether,  applying  the  ordinary  principles 
of  interpretation  of  written  documents,  and  the 
established  rules  of  insurance  law  to  this  kind  of 
insurance,  the  description  in  this  policy  is  suffi- 
cient to  cover  it.  The  court  below  decided  that  it 
was ;  and  we  are  of  opinion  that  their  decision  was 
right,  and  must  be  affirmed. 

A  description    of  the    subject-matter   of   the 
insurance    is    required,    both    from   the    nature 
of  the  contract  and  from  the  universal  practice 
of  insurers.     It  is  generally  described  very  con 
cisely,    as    being    so    much    "  on    ship,"    "  on 
goods,"   "  on  freight,"   "  on   profits   on  goods," 
•'  on  advances  on  coolies,"  "  on  emigrant  money," 
and  many  other  examples  might  be  given.    And 
if  no  property  which    answers    the   description 
in  the  policy  be  at  risk,  the  policy  will  not  attach, 
though  the  assured  may  have  other  property  at 
risk  of  equal  or  greater  value ;  the  reason  being 
that  the  assurers  have  not  entered  into  a  contract 
to  indemnify  the  assured  for  any  loss  on  that 
other  property.    Thus,  a  policy  on  "  piece  goods" 
will  not  mako  the  insurer  liable  for  a  loss  on 
hats :  (Hunter  v.  Princes,  Marshall  on  Insurance, 
4th  edit.,  255.)    In  Phillips  on  Insurance  (vol.  1, 
chap.  5,  s.  415,  3rd  edit.,  p.  231)  it  is  said:  "  It  is 
necessary  that  the  thing  insured,  and  in  some 
cases  also  the  kind  of  interest  intended  to  be  pro- 
tected, should  be  sufficiently  set  forth  in    the 
policy,  or  that  the  policy  should  at  least  prescribe 
the  way  of  ascertaining  to  what  the  contract  is  to 
be  aoolied."    And  this  seems  a  fair  statement  of 
what  is  required,  and  is  in  strict  accordance  with 
what  is  stated  by  Lord  Tenterden  in  Crowley  v. 
Cohen  (3  B.  &  A.  478) :  "  Although  the  subject- 
matter  of  the  insurance  must  be  properly  described, 
the  nature  of  the  interest  may  in  general  be  left 
at  large.    In  some  cases  the  nature  of  the  interest 
in  the  thing  insured  is  such  as  to  vary  the  nature 
of  the  risk,  and  then  it  should  be  stated."    In 
Me  Sweeney  v.  Royal  Exchange  (14  Q.  B.  634),  the 
policy  was  "  profit  on  rice."  The  Court  of  Queen's 
Bench  held  the  plaintiffs  entitled  to  recover — but 
that  judgment  was  reversed.    The  Court  of  Ex- 
chequer Chamber,  in  delivering  judgment  say  (14 
Q.  B.  65ft,  "The  first  question  discussed  was, 
whether  the  plaintiff  had  an  insurable  interest  in 


profits  on  the  rice.  Under  the  circumstances  stated 
in  the  special  verdict  we  feel  no  doubt  that  bo 
had.  He  had  entered  into  a  binding  contract  with 
Drouhet  and  Company,  by  virtue  of  which  ho 
would  have  had  aright  to  6000  bags  of  rice,  delivered 
to  him  in  England  on  the  safe  termination  of  the 
voyage  of  the  Edward  Bilton  to  England,  with  the 
whole  of  that  quantity  of  rice  on  board,  before  the 
end  of  May ;  and  he  had  made  another  contract  to 
sell  the  rice  in  these  events,  by  which  contract  he 
had  secured  a  profit  of  Is.  6d.  per  cwt.  We  havo 
no  doubt  that  the  plaintiff  might  have  recovered, 
in  the  events  which  have  happened,  a  total  loss,  if 
he  had  been  insured  by  a  policy  properly  adapted 
to  the  case,  and  so  drawn  as  to  cover  his  special 
interest,  from  the  time  that  the  rice  was  appro- 
priated by  the  vendors  and  ready  to  be  shipped  at 
Madras,  and  also  to  assure  him  against  losses  of 
the  expected  profits — not  merely  by  loss  of  all  the 
rice  by  the  perils  of  the  seas,  but  by  the  loss  of  any 
part  of  it,  or  the  loss  of  the  ship,  or  delay  of  the 
voyage  beyond  the  month  of  May;  in  any  of 
which  contingencies  this  special  interest  in  profits 
would  have  been  entirely  defeated.  If  such  an  in- 
surance had  been  made  on  this  peculiar  interest, 
against  all  these  events,  it  is  obvious  that  the 
underwriters  would  have  required  a  much  larger 
premium  for  insuring  so  complicated  a  risk  than 
for  an  ordinary  insurance  by  an  owner  on  goods, 
or  profit  on  goods,  which  would  be  liable  to  loss 
only  by  perils  of  the  seas  or  other  accidents  hap- 
pening to  the  goods  themselves." 

In  all  cases  where  the  peculiar  nature  of  the 
interest  alters  the  risk,  it  may  be  properly  said  that 
such  interest  is  the  subject-matter  of  the  insur- 
ance, and  at  all  events  there  is  great  force  in  the 
argument,  that  the  nature  of  that  interest  should 
be  stated.  But,  in  the  case  now  before  us,  the 
nature  of  the  interest  of  the  parties  assured  in  the 
cotton  does  not  in  the  slightest  degree  vary  the 
nature  of  the  risk.  Had  the  policy  in  this  case 
been  made  by  the  plaintiff  in  the  very  same  terms, 
but  on  behalf  of  and  to  cover  the  interest  of  Fat- 
man  and  Co.,  the  owners  of  the  cotton,  the  under- 
writers, wculd  have  had  to  pay  to  the  plaintiffs 
the  sum  which  would  indemnify  Fatman  and  Co. 
for  any  damage  to  the  cotton  from  the  perils 
insured  against,  and  the  plaintiffs  would  have 
received  that  sum  for  the  benefit  ef  Fatman  and  Co. 
As  the  facts  are,  the  person  on  whose  behalf  the 
insurance  is  made,  have  bound  themselves  to  pay 
this  sum  to  Fatman  and  Co.,  and '  the  defendants 
are  required  to  pay  the  same  amount,  and  under 
precisely  the  same  circumstances,  to  the  plaintiff, 
but  for  the  benefit,  not  of  Fatman  and  Co.,  but  of 
the  parties  on  behalf  of  whom  the  plaintiff  made 
the  assurance.  The  subiect-matter  of  the  assu- 
rance, viz.,  the  cotton,  is  fully  described,  and  there 
is  no  apparent  reason  which  would  make  it  just  to 
require  the  nature  of  the  interest  to  be  described. 

Still,  if  there  were  a  series  of  decisions  determin- 
ing that  m  such  a  case,  or  in  cases  analogous  to  it,  a 
description  was  required  beyond  what  would  seem 
to  us  reasonable,  we  should  be  unwilling  to  disturb 
the  established  practice.  But  we  do  not  find  any 
such  decisions.  In  Glover  v.  Black  (3  Burr.  1395), 
the  plaintiff  had  lent  a  sum  of  money  on  a  bot- 
tomry bond,  which  is  set  out  in  the  case  at  p. 
1395.  By  the  condition,  if  the  ship  arrived  at  the 
Thames,  he  was  to  be  paid  his  loan  with  maritime 
interest,  or,  if  the  ship  should  be  utterly  lost  on 
the  voyage,  he  was  to  be  paid  a  just  and  propor* 
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t  ion  ate  average  on  all  goods  belonging  to  the 
obligor  shipped  at  any  time  on  the  vessel  and  not 
unavoidably  lost.  The  plaintiff  meant  to  insnre 
his  interest  in  the  bond,  and  told  the  underwriters 
so ;  but  by  a  blunder  drew  up  the  policy  in  the 
ordinary  form  of  a  policy  on  goods  and  merchan- 
dise. The  underwriters  were  unconscientious 
enough  to  contest  the  policy,  and  Lord  Mansfield 
very  reluctantly  decided  in  their  favour.  But  it 
seems  enough  to  state  the  nature  of  the  plaintiffs' 
interest  to  show  that  the  real  risk  intended  to  be, 
but  not  described,  was  a  very  different  one  from 
that  on  goods,  which  is  all  that  that  case  decided. 
Lucena  v.  Crawford  (2  Bos.  &  P.  N.  R.  269)  has 
always  been  treated  as  deciding  that  though  profits 
may  be  insured,  they  must  be  described  as  such, 
and  we  took  time  in  this  case,  principally  with  a 
view  to  see  what  were  the  reasons  for  this  decision 
and  whether  they  were  applicable  to  such  a  case 
as  the  present.  We  cannot  find  the  reasons  stated 
in  the  report  of  Lucena  v.  Crawford,  but  in  the 
case  of  Bouth  v.  Thomson  (11  East,  428),  in 
which  similar  points  arose  soon  after,  Lord 
Ellenborough  states  them  thus  at  p.  433  :  "  Inde- 
pendently, however,  of  the  difficulty  of  fixing  the 
value,  and  supposing  such  a  chance  insurable,  must 
it  not  be  insured  specifically  as  such  chance  P  Must 
not  the  interest  be  so  described  in  the  policy?  Can 
a  man  who  has  no  right,  legal  or  equitable,  either 
in  ship  or  freight,  effect  an  insurance  on  either 
merely  because  he  has  a  chance  that  some  collateral 
benefit  may  arise  to  him  if  the  ship  and  cargo 
should  arrive  in  safety  P  The  declaration  must 
aver  an  interest  in  the  subject  insured,  and  that 
interest  must  be  proved ;  and  how  can  it  be  said 
that  these  captors  have  any  interest  either  in  the 
ship  or  the  freight,  when  the  ship  is  altogether  the 
king's,  and  the  captors  have  no  interest  in  either P 
nor  other  concern  in  respect  to  the  same  beyond  a 
mere  chance  that  the  king  may  be  induced  to  give 
them  something  out  of  the  produce  of  such  ship 
and  freight."  This  reasoning,  whether  binding 
as  an  authority  or  not,  is  clear  and  intelligible,  but 
it  seems  to  us  to  have  no  application  to  such  a  case 
as  the  present.  The  assured  here  had  a  direct  in- 
terest in  the  safe  arrival  of  the  cotton  ;  not  in  any 
way  a  collateral  interest  in  something  else  after 
the  cotton  arrived.  It  was,  though  not  a  property 
in  the  cotton,  an  interest  in  the  cotton  created  and 
evidenced  by  a  binding  legal  contract  between 
them  and  the  owners  of  that  cotton ;  and  if  the 
mode  in  which  they  acquired  that  interest  had 
been  stated  in  the  policy,  it  would  have  in  no  way 
altered  the  effect  of  the  defendant's  contract,  which 
would  still  have  remained  to  be,  to  indemnify 
against  all  damage  sustained  by  the  cotton  in  con- 
sequence of  any  of  the  perils  insured  against. 

We  think,  therefore,  that  the  judgment  below 
should  be  affirmed. 

Solicitors  for  the  plaintiff,  Norris,  Aliens,  and 
Carter,  agents  for  Simpson  and  North,  Liverpool. 

Solicitors  for  the  defendant,  Gregory,  Bowcliffe, 
Bowcliffe,  and  Bawle,  agents  for  Sale  and  Co., 
Manchester. 
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Wednesday,  Nov.  17, 1875. 
Atwood  (app.)  v.  Case  (resp.). 

Mercluxnt  Shipping  Act  1854,  a.  237,  construction 
of— Going  on  board  newly  arriving  ship,  "  before 
actual  arrival" 

By  sect  237  of  the  Merchant  Shipping  Act  1854, 
every  person  (except  as  therein  accepted)  who 
"goes  on  board  any  ship  about  to  arrive  at  the 
place  of  her  destination  before  her  actual  arrival 
in  docfc,  or  at  the  place  of  lier  discliarge,  without 
the  permission  of  tlie  master"  incurs  a  penalty 
as  thei'ein  mentioned. 

C,  without  leave  of  tlie  master,  went  on  board  a 
ship  bound  from  a  foreign  port  to  Bristol,  as  she 
lay  in  tlie  Cumberland  Basin  of  Bristol  Harbour. 
The  ship  (which  the  crew  soon  afterwards  left) 
remained  in  the  basin  all  night,  but  did  not,  nor 
was  it  intended  tluxt  she  should,  discharge  her 
cargo  there.  Tlie  next  morning  she  was  moored 
furtlier  into  the  harbour,  and  discliarged  her 
cargo  at  another  quay  in  the  port  of  Bristol. 

An    information     Having    been     preferred     before 
justices  against  C.  for  contravening  sect.  237  of 
the  Merchant   Shipping   Act   1854,    the  justice* 
dismissed  tlie  same.     The  informant  having  ap- 
pealed, under  20  Sf  21  Vict.  c.  43, 

Held,  that  tlie  ship  had  actually  arrived  in  dock, 
and  tliat  judgment  ought  to  be  for  the  respondent. 

Tuis  was  a  case  stated  for  the  opinion  of  the  Court 

of  Queen's  Bench,  under  20  &  21  Vict.,  c.  43,  by 

two  justices  of  tho  peace  for  the  town  and  county 

of  Bristol. 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  the  appellant,  a  police  officer  and  a 
person  employed  in  the  service  of  Her  Majesty's 
Board  of  Trade,  against  the  respondent,  a  sailor's 
boarding-house  keeper,  for  that  he,  not  being  in 
Her  Majesty's  service,  and  not  being  duly  autho- 
rised by  law  for  the  purpose,  unlawfully  did  go  on 
board  a  certain  British  ship,  to  wit,  the  Lord 
Duncan,  about  to  arrive  at  her  place  of  destination 
before  her  actual  arrival  iu  dock  or  at  the  place  of 
her  discharge,  without  the  permission  of  the 
master  of  the  said  ship,  contrary  to  the  237th 
section  of  the  Merchant  Shipping  Act  1854,  we 
dismissed  the  case. 

2.  The  section  referred  to  is  as  follows : 

Every  person  who,  not  being  in  Her  Majesty's  service, 
and  not  being  duly  authorised  by  law  for  the  purpose, 

Eoes  on  board  any  ship  abont  to  arrive  at  the  plaoe  of 
er  destination,  before  her  actual  arrival  in  dock  or  at 
the  place  of  her  discharge,  without  the  permission  of  the 
master,  shall  for  every  snoh  offence  incur  a  penalty  not 
exceeding  £20 ;  and  the  master  or  person  in  charge  of  such 
ship  may  take  any  snoh  person  so  going  on  board  as  aforesaid 
into  custody,  and  deliver  him  np  forthwith  to  any  con- 
stable or  peace  offioer,  to  be  by  him  taken  before  s 
justice  or  justices,  and  to  be  dealt  with  according  to  tie 
provisions  of  this  Aot. 

3.  The  said  ship  arrived  from  a  foreign  port  on 
Sunday,  the  4th  July  1875,  and  passed  through  the 
gate  of  the  Cumberland  Basin  in  the  port  of 
Bristol,  in  the  city  and  county  of  Bristol,  about 
seven  o'clock  in  the  evening. 

4.  Immediately  after  the  ship  had  entered  the 
basin  the  appellant,  who  is  specially  employed  ay 

I  the  Board  of  Trade  for  the  purpose, 


MARITIME  LAW  CASES. 


85 


Q.B.  Div.] 


Hutchinson  v.  Glover. 


[Q.B.  Div. 


board,  introduced  himself  to  the  master,  and  re- 
mained on  board  with  his  permission.  Very  shortly 
afterwards,  and  while  the  ship  was  being  moored, 
the  respondent  went  on  board  her,  his  alleged 
object  being  to  see  one  of  the  crew.  He  spoke  to 
the  master,  but  did  not  obtain  permission  to 
remain  on  board,  the  master  telling  him  that  he 
was  not  wanted.  The  respondent  went  away 
from  the  ship  and  returned  on  boaf d  again  shortly 
afterwards,  and  he  then  refused  to  leave  when 
requested  by  the  appellant  so  to  do. 

5.  The  crew  left  the  ship  on  arriving  in  the 
basin,  which  is  usual,  and  the  ship  remained  there 
all  night. 

6.  The  next  morning  she  was  moored  further 
into  the  floating  harbour,  and  afterwards  dis- 
charged her  cargo  at  another  quay  in  the  port  of 
Bristol. 

7.  Cumberland  Basin  is  divided  from  the  river 
Avon  by  dock  gates,  and  is  a  complete  dock  form- 
ing part  of,  but  divided  by  other  clock  gates  from 
the  rest  of  the  docks  formed  under  and  governed 
by  the  Bristol  Dock  Act  1868,  and  other  local 
Acts.  There  are  quays  on  each  side  of  the  basin 
at  which  ships  frequently  discharge  cargoes,  but 
the  Lord  Duncan  did  not  discharge,  and  it  was  not 
intended  that  she  should  discharge  any  of  her  cargo 
there. 

8.  On  behalf  of  the  respondent  it  was  contended 
that  the  section,  being  penal,  must  be  read  strictly, 
and  that  the  words  were  alternative,  so  that  it  was 
enough  to  take  his  actions  out  of  the  provisions  of 
the  statute  if  the  vessel  could  be  said  to  havo 
arrived  :  (1)  "  At  her  place  of  destination,"  or  (2) 
"In  Dock,"  or  (3)  "At  the  place  of  her  dis- 
charge." 

But  in  this  case,  as  to  all  three  phrases,  it  was 
agreed,  as  a  fact,  that  she  had  arrived  at  her  place 
of  destination,  that  she  was  in  dock,  and  that  she 
had  also  arrived  at  the  place  of  her  descharge. 

9.  On  behalf  of  the  appellant,  it  was  contended 
that  it  was  not  sufficient  that  the  vessel  had 
arrived  in  port  to  exempt  a  person  acting  as  the 
respondent  had  acted,  from  being  amenable  to  the 
statute,  that  so  long  as  she  had  not  arrived  "  at  the 
place  of  her  discharge,"  he  could  not  board  with- 
out permission  from  the  master,  and  that  it  was 
not  until  Monday  the  5th  July  last  that  the  Lord 
Duncan  arrived  at  the  place  of  her  discharge. 

The  justices  decided  as  follows : — (1)  That  the  ship 
was  not  "  about  to  arrive  at  the  place  of  her  desti- 
nation "  (which,  having  regard  to  the  section,  they 
considered  a  condition  precedent  to  bringing  the 
respondent  within  its  words)  as  she  had  actually  ar- 
rived there,  that  is  to  say,  she  had  arrived  at  Bristol ; 
(2)  That  she  was  in  dock,  that  is  to  say,  in  the 
Cumberland  Basin ;  and  (3)  That  she  had  arrived 
at  the  place  of  her  discharge,  which  was  Bristol, 
although  she  was  not  then  actually  at  the  quay  at 
which  she  was  afterwards  unloaded,  inasmuch  as 
that  precise  locality  as  to  all  ships  depends  more  or 
less  upon  the  Bristol  Quay  wardens' arrangements, 
and  upon  various  circumstances  over  which  owners 
and  masters  of  ships  have  no  control  or  fore- 
knowledge. 

A  plan  accompanied  the  case. 

Bowen  for  the  appellant  argued  that  great  stress 
was  to  be  laid  upon  the  word  "actual"  in  the 
section.  The  arrival  in  the  present  case  was  only 
a  constructive  arrival.  [Quain,  J. — This  is  a 
penal  statute  and  must,  as  such,  be  construed 
strictly.] 


Cofo,  Q.C.,  for  the  respondent,  was  not  called 
upon. 

Blackburn,  J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent,  nnd  that 
npon  the  second  of  the  grounds  mentioned  by  the 
justices.  Neither  the  first  or  third  grounds  are 
supportable.  It  is  idle  to  say  that  the  port  of 
Bristol  was  the  place  of  destination  of  this  ship. 
She  was  in  dock  when  she  was  in  Cumberland 
Basin,  and  that  is  enough.  There  was  an  actual 
arrival  of  the  ship  within  the  meaning  of  the 
section. 

Mellor,  J. — I  am  of  the  same  opinion  and  for 
the  same  reason. 

Quain,  J. — A  strict  construction  should  bo  put 
upon  the  statute.  The  ship  had  arrived  in  dock. 
Tne  words  "  other  place  of  her  discharge  "  were,  I 
think,  put  in  to  embrace  the  cases  which  might 
arise  or  a  ship  discharging  elsewhere  than  in  dock. 
On  the  other  two  grounds  the  justices  were 
wrong.  Judgment  for  the  respondent. 

Solicitors  for  the  appellant,  Whites,  Renard  and 
Co.,  for  Henry  Britten,  Press,  and  Inskip,  Bristol. 

Solicitors  for  the  respondents,  Darby  and  Cum* 
berland,  for  J.  H.  Clifton,  Bristol. 


Tuesday,  Dec.  14, 1875. 

Hutchinson  v.  Glover. 

Discovery — Compromise  of  cross  cases  of  collision 
between  defendant  and  third  party — Plaintiff's 
right  to  inspect  terms  of  compromise. 
In  an  action  by  owv,er  of  cargo  against  shipowner 
the  plaintiff  alleged  damage  in  consequence  of  a 
collision  with  anotlier  ship  caused  by  defendant's 
negligent  navigation.  A  compromise  of  cross 
suits  in  the  Admiralty  Court  in  respect  of  the 
collision  had  been  entered  into  by  the  respective 
owners  of  the  two  ships. 
Held  that  the  plaintiff  had  a  right  to  inspect  the 

twins  of  this  compromise. 
This  was  a  motion  on  the  defendants'  behalf  to 
discharge  an  order  made  by  Quain,  J.  at  chambers, 
so  far  as  it  related  to  an  allowance  of  inspection  by 
the  plaintiffs  of  certain  documents  in  the  defen- 
dants' possession. 
It  appeared  from  the  statement  of  claim  that  the 

Elaintiffs  were  consignees  in  London  of  certain 
ales  of  hemp,  shipped  at  Konigsberg  on  board  the 
defendants'  steamship  Burlington  for  carriage  to 
London  upon  the  terms  of  a  bill  of  lading  con- 
taining the  usual  exceptions  from  liability. 

On  the  30th  Nov.  1873,  while  the  Burlington 
was  coming  up  the  River  Thames  in  the  course  of 
her  voyage  from  Konigsberg  to  London,  with  the 
bales  on  board,  and  before  they  were  delivered,  she 
came  into  collision  with  another  vessel  called  the 
Hakon  Adelstssn.  In  this  collision  the  Burlington 
was  struck  with  violence  on  her  port  side  and  sank 
under  water,  and  thereby  the  bales  were  damaged. 
The  collision  and  subsequent  damage  were  occa- 
sioned, the  plaintiffs  alleged,  by  the  negligence  and 
unskilful  navigation  of  the  master  and  crew  of  the 
Burlington  or  of  other  servants  of  the  defendants 
on  board  that  ship.  In  consequence  the  plaintiffs 
suffered  a  loss  upon  the  bales  of  770*.— 749 J.  by 
reason  of  damage  to  the  goods  and  211.  which  they 
were  compelled  to  pay  on  account  of  the  said  goods 
by  way  of  general  average  contribution. 
The  defendants,  in  their  statement,  denied  this  ' 
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allegation  of  negligence,  stated  that  tho  Hakon 
AdeUteen  was  not  at  the  time  of  the  said  collision 
being  navigated  by  them  or  their  servants,  and 
alleged  that  if  and  so  far  the  said  collision  and  sub- 
sequent damage  were  occasioned  by  the  negligent 
or  unskilful  navigation  of  either  of  the  said  ships, 
they  were  occasioned  by  the  negligence  and 
unskilful  navigation  of  those  on  board,  and  navi- 
gating the  Hakon  AdeUteen. 

The  managing  owner  of  the  steamship  Burling* 
ton,  one  of  the  defendants,  enumerated  in  his 
affidavit  of  discovery  the  documents  relating  to 
this  action  which  were  in  his  possession  or  power, 
and  objected  to  produce  all  those  which  related 
wholly  to  a  suit  and  cross  suit  in  the  High  Court 
of  Admiralty  to  which  the  owners  of  the  said 
steamship  Hakon  AdeUteen  and  the  owners  of  the 
said  steamship  Burlington,  the  defendants  in  the 
present  action,  were  parties  suing  at  the  request 
and  for  the  benefit  of  their  respective  under- 
writers ;  such  suits  were  instituted  in  the  said 
court  by  the  said  parties  to  recover  each 
from  the  other  damages  in  respect  of  the  same 
collision  as  is  alleged  in  the  statement  of 
claim.  The  question,  which  of  the  said  two  steam- 
ships was  to  blame  for  the  said  collision  was  the 
main  issue  in  tho  said  suits,  and  he  contended  that 
all  such  documents,  papers,  letters,  and  other 
writings  were  immaterial  and  irrelevant  in  this 
action  as  being  res  inter  alios  actw,  that  none  of 
them  could  be  admissible  as  evidence  in  the 
present  action,  and  that  they  could  only  be  used  by 
way  of  prejudice  against  the  defendants  herein. 

Amongst  these  documents  was  one  described  as 
"The  agreement  for  carrying  out  a  private 
arrangement  to  put  an  end  to  litigation  in  the 
said  suits  entered  into  between  David  Brown  on 
behalf  of  the  said  owners  of  the  Hakon  AdeUteen 
and  William  Lamplough  on  behalf  of  the  said 
owners  of  the  Burlington,  the  defendants  in  this 
action,  and  an  average  statement  made  upon  the 
basis  of  this  agreement/' 

At  chambers  Quain,  J.,  notwithstanding  the 
defendants'  objection,  made  an  order  that  the 
plaintiff  should  be  at  liberty  to  inspect  this 
agreement  as  well  as  the  other  documents  enum- 
erated. 

Witt  now  moved  on  the  defendants'  behalf  by 
way  of  appeal  from  this  order.  A  party  to  a  suit 
cannot  be  required  to  produce  documents  relating 
to  the  compromise  of  a  dispute  between  himself 
and  a  person  not  a  party  to  the  suit.  This 
was  so  held  in  Warrick  v.  Queen's  CoUege  Oxford 
(L.  Rep.  4  Eq.  254)  where  Lord  Romilly,  M.R. 
thus  described  the  question  before  him  "  A  plain- 
tiff files  a  bill  against  the  lord  of  a  manor,  claiming 
certain  rights  over  certain  commons  within  the 
manor.  Previously  to  the  bill  being  filed  the  lord 
of  the  manor  entered  into  an  agreement  with 
certain  other  persons  who  claimed  a  right  upon 
the  land  for  the  compromise  of  that  claim ;  and 
the  documents  relating  to  that  compromise  are 
sought  to  be  seen  in  this  suit  without  the  other 
persons  who  were  parties  to  the  compromise  being 
parties  to  the  suit.  I  am  of  opinion  that  that 
cannot  be  obtained.  I  express  no  opinion  as  to 
what  might  be  the  case  if  the  War  Office  were 
parties  to  this  suit;  but  I  do  not  think  the 
doctrines  relating  to  privilege  affect  the  question 
on  this  summons  in  the  slightest  degree.  The 
question  is,  whethor  a  person  who  claims  property 
fa  the  bands  ol  the  defendant  is  entitled  to  require 


tho  terms  of,  and  the  documents  relating  to,  a 
compromise  made  between  tho  defendant  and  a 
third  person  relating  to  the  same  property  at  an 
anterior  period,  to  be  produced  without  that  other 

Farty  to  the  compromise  being  before  the  court, 
am  of  opinion  that  this  court  will  not  compel 
such  production."  [Blackburn,  J. — That  seems 
to  go  upon  the  technical  ground  that  the  party  to 
the  compromise  «hould  be  made  a  party  to  the 
suit.]  A  compromise  between  two  parties  cannot 
be  said  to  be  in  the  exclusive  possession  of  one  of 
them  and  Lord  Cottenham  decided  in  Beid  v. 
LangloU  (1  M.  &  G.  627,  at  p.  636)  that  the  autho- 
rities "  show  that  where  a  document  is  not  in  the 
exclusive  possession  of  a  party,  but  is  shared  by 
somebody  else  jointly  with  him,  the  production 
cannot  be  ordered.  This  is  a  well  established 
rule,  and  cannot  be  considered  as  now  open  to 
dispute."  [Blackburn,  J. — It  does  not  appear 
that  the  other  party  to  this  compromise  objects  to 
its  production ;  his  right  to  do  so  under  any  cir- 
cumstances may  also  be  disputed.]  My  next  point 
is  that  this  compromise  and  the  documents  relating 
to  it  are  not  relevant  to  the  issues  in  this  action. 
If  the  admiralty  suits  had  proceeded  to  judgment, 
the  judgment,  even  if  against  the  defendants  here, 
could  not  have  been  received  as  evidence  against 
them  in  this  action.  [Field,  J. — The  compromise 
may  contain,  what  the  judgment  would  not,  an 
admission  of  liability.] 

Cohen,  Q.C.  appeared  for  the  plaintiff  to  support 
the  judge's  order. 

Blackburn,  J. — I  do  not  think  it  is  necessary  to 
call  upon  Mr.  Cohen.  If  we  were  to  decide  this  on 
the  question  of  the  exclusive  possession  of  this 
document,  it  would  devolve  upon  the  applicant  to 
show  that  the  other  party  to  the  compromise 
objected  to  its  production ;  so  it  is  not  necessary 
to  consider  that  matter  here.  The  next  objection 
to  the  inspection  of  this  document  was  that  it  is 
not  relevant  to  the  action  now  to  be  tried ;  but  if 
it  should  turn  out  to  contain,  as  is  probably  the 
case,  an  admission  by  the  defendants  that  they 
were  negligent  in  the  navigation  of  their  ship, 
then  it  would  be  evidence  to  be  used  by  anybody 
against  them.  In  a  case  in  this  court,  Richards  v. 
Morgan  (4  B.  &  S.  641)  I  expressed  an  opinion, 
which  was  overruled  bv  the  majority  of  the  judges, 
that  a  statement  made  under  the  old  Chancery 
system  would  not  be  taken  as  an  admission  against 
the  person  who  made  it.  This  is  a  far  stronger 
case  than  that,  and  upon  the  decision  of  the  court 
in  that  case  there  can  be  no  doubt,  to  my  mind, 
that  the  terms  of  this  compromise  may  be  adduced 
as  evidence  of  any  admission  by  the  defendants 
relative  to  the  issue  in  this  action,  which  it  may 
contain.  We  do  not  require  to  hear  the  plaintiffs, 
but  as  they  have  been  brought  here  to  answer 
this  application,  the  motion  must  be  refused  with 
costs. 

Quain  and  Field,  JJ.  concurred. 

Motion  refused. 

Solicitors  for  plaintiffs,  Druce,  Sons,  and 
Jackson. 

Solicitors  for  defendants,  PritcJiard  and  Sons. 
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COMMON    PLEAS    DIVISION. 

Eoported  by  J.  M.  Lilt,  Esq,,  Barrtoter-At-Law. 

May  1, 12,  and  Nov.  2,  1875. 
Nugent  v.  Smith. 

Carrier  by  water — Whether  liable  as  insurer  for  loss 

out  of  realm — Damage  to  lvorse  by  plunging  from 

fright  caused  by  storm — Whether  storm  "  act  of 

God" — How  far  all  shipowners  liable  as  common 

carriers. 

The  common  law  liability  of  a  carrier  attaches  to  a 
contract  for  carnage  to  a  place  without  the  realm. 

A  loss  occasioned  by  the  act  of  Qod  is  a  loss  caused 
exclusively  by  a  violent  act  of  nature  such  as  a 
carrier  could  not  possibly  foresee  or  resist  the 
effect  of 

It  ties  upon  a  carrier  to  show  that  a  loss  for  which 
he  would  otherwise  be  liable  was  occasioned  by  the 
ad  of  God. 

The  plaintiff  delivered  to  the  defendant  in  London 
a  mare  to  be  carried  by  the  defendant  by  steamer 
from  London  to  Aberdeen,  between  which  places 
the  defendant  advertised  and  habitually  ran 
steamer 8.  A  storm  arising  during  the  voyage,  the 
mare  was  so  injured  that  she  died.  The  jury 
found  tliat  the  injury  was  caused  partly  by  exces* 
tsive  bad  weaiJier,  and  partly  by  the  fright  and 
struggling  of  the  mare,  and  they  negatived  all 
negligence  on  the  part  of  the  defendant. 

Held  that  the  defendant  was  liable,  and  a  verdict 
having  been  entered  for  the  defendant  at  the  trial, 
a  rule  to  enter  a  verdict  for  the  plaintiff  made 
absolute. 

Semble,  that  all  shipowners  carrying  goods  for  hire 
are  liable  as  common  carriers  in  the  absence  of 
express  stipulation  to  the  contrary. 

The  facts  of  this  case  sufficiently  appear  from  the 
written  judgment  of  the  court.  Tno  following  is 
an  outline  of  the  arguments : 

Holl  and  Douglass  Walker,  for  the  defendant, 
showed  cause. 

1.  The  defendant  on  his  passage  from  a  place 
within  to  a  place  without  the  realm  is  not  a  com- 
mon carrier,  so  as  to  render  him  liable  as  an 
insurer  for  loss  to  goods  which  happens  without 
the  realm. 

Coggs  v.  Barnard,  1  Sm.  L.  C.  6th  adit.  177 ; 

Morse  v.  Slue,  1  Mod.  85  ;  Vent.  238 ;  2  Lev.  60 ; 

Lane  v.  Cotton,  1  Lord  Eaym  664 ;  12  Mod.  472  ; 

Barclay  r.  Tgana,  3  Dongl.  389 ; 

Forward  v.  Pittard,  1  T.  B.  27 ; 

Crouch  r.  London  and  North-Western  Railway  Com- 
pany, 14  0.  B.  255 ;  23  L.  J.  73,  C  P. ; 

Bennett  v.  The  Peninsular  Steam  Boat  Company, 
60. B.  775; 

Jones  on  Bailments,  p.  103  ; 

8tory  on  Bailments,  as.  489, 490 ; 

Abbott  on  Shipping,  6th  edit.  345 ; 

Angell  on  Camera,  as.  140—51. 

2.  Even  if  the  defendant  be  liable  as  an  insurer, 
the  loss  was  caused  by  the  act  of  God. 

Forward  t.  Pittard  {ubi  sup.),  per  Lord  Mansfield, 

G.J.; 
Amies  t.  Stephens,  1  Str.  127 ; 
Trent  Navigation  Company  v.  Wood,  3  Eep.  127 ; 
Laurie  v.  Douglas,  15  M.  A  W.  746 ; 
Qrill  v.   General  Iron  Screw  Collier  Company,  L. 

Bep.  1  0.  P.  612 ;  14 L.  T.  Bep.  N.  S.  711 ;  affirmed 

on  appeal  L.  Bep.  30.  P.  476 ;  37  L.  J.  205,  C.  P. ; 

18  L.  T.  Bep.  N.  8.  485  j  2  Mar.  Law  Cm.  O.  8. 362 ; 
Notarar. Henderson,L. Bep.  7  Q.  B.  346 ;  22  L.  T. 

Bep.  N.  8. 577 :  affirmed  on  appeal  ante,  vol.  1,  p. 

278;  L.  Bep.  7  Q.  B.  225;  41 L.  J.  158,Q.B.; 

26  L.  T.  Bep.  N.  a  442; 


3.  The  loss  was  so  far  due  to  the  inherent  quali- 
ties of  the  horse  as  to  exempt  the  defendants  from 
liability. 

Kendall  v.  London  and  South.Western  Railway  Com. 
©any,  L.  Bep.  7  Ex.  373  ;  41  L.  J.  Bep.  184,  Ex. ;  26 
L..  T.  Bep  N.  8. 735 ; 
Blower  v.  Great  Western  Railway  Company ,  L.  Bep. 
7  C.  P.  755  ; 

Cohen,  Q.C.  and  Lanyon,  for  the  plaintiff,  sup- 
ported the  rule. — They  referred  to  the  above  cases 
and  also  cited  on  the  first  point : 

Lloyd  v.  Guibert,  L.  Bep.  1  Q.  B.  115 ; 

Dale  v.  Hall,  Wils.  281 ; 

Laveroni  v.  Drury,  8  Ex.  166  ; 

Kent's  Commentaries,  vol.  2,  Leot.  11,  p.  597 ; 

Bacon  Abr.tit  Carriers  (B.) ; 

Parsons  on  Shipping  vol.  1,  248  n. ; 

Lloyd  v.  General  Iron  Screw  Collier  Company,  3  H. 

&C.284; 
Bosson  y.  Sanfold,  2  Salk.  440 ; 
Goffr.  Clinkard,  1  Wile.  282  n. ; 
Elliot  r.  Rossell,  10  John's  Bep.  1 ; 
Schiejfelin  v.  Harvey,  6  John's  Bep.  170 ; 
Code  Napoleon  Art.  1784. 

On  the  second  point : 

Oakley  v.  Portsmouth  Company,  11  Ex.  618 ;  25  L.  J. 

99,  Ex.  per  Martin,  B.  at  p.  101 ; 
Mc Arthur  v.  Sears,  21  Wendall.  190; 
Ferguson  v.  Brent,  12  Maryland  9 ; 
Hill  y.  Sturgeon,  35  Missouri  212 ; 
Bedfield  on  Carriers  p.  18. 

And  on  the  third  point. 

Kearney  r.  London,  Brighton,  &c,  Railway  Company, 
L.  Bep.  5  Q.  B.  411 ;  39  L.  J.  200,  Q.  B. ;  22  L.  T. 
Bep.  N.  S.  886 ;  affirmed  on  appeal  L.  Bep.  6  Q.  B. 
411 ;  24  L.  T.  Bep.  N.  S.  913. 

The  substance  of  the  various  authorities  cited 
sufficiently  appears  from  the  judgment. 

Cur.  adv.  vult. 

Nov.  2. — The  following  written  judgment  of  the 
court  (Brett  and  Denman,  JJ.)  was  read  by 

Brett,  J. — In  this  case,  which  was  tried  in 
London  before  Brett,  J.,  the  plaintiff  delivered  to 
the  defendant's  company  in  London  a  mare 
to  be  carried  by  steamer  tc  Aberdeen.  The 
defendant  company  advertised  and  habitually 
ran  a  line  of  steamers  from  London  to  Aberdeen. 
The  mare  was  shipped  without  any  bill  of  lading. 
At  a  part  of  the  voyage,  which  was  not  deter- 
mined by  the  evidence,  the  mare,  during  rough 
weather,  was  injured,  and  to  such  an  extent  that 
she  died.  There  was  a  conflict  of  evidence  as  to  the 
amount  of  care  and  skill  exercised  by  the  defen- 
dant's servants,  and  as  to  the  conduct  of  the  mare. 
The  jury  were  asked :  First,  was  the  injury  to  the 
mare  caused  by  negligence  of  the  defendant's 
servants  either  in  preparing  for  bad  weather,  or 
in  attempting  to  save  the  mare  from  the  conse- 
quences of  baa  weather  ?  Answer, "  No."  Secondly, 
or  was  the  injury  caused  solely  bjr  the  conduct  of 
the  mare  herself  by  reason  of  fright  and  conse- 
quent struggling  without  any  negligence  of  the 
defendant's  servants P  Answer,  "No."  Thirdly, 
or  was  the  injury  caused  solely  by  perils  of  the 
sea,  that  is  to  say,  by  more  than  ordinary  rough 
weather,  without  any  negligence  of  the  defendant's 
servants,  or  any  fright  and  consequent  struggling 
of  the  mare  P  Answer,  "  No."  Fourthly,  or  was  it 
caused  partly  by  more  than  ordinary  bad  weather, 
and  partly  by  the  conduct  of  the  mare  herself  by 
reason  of  fright  and  consequent  struggling,  with- 
out any  negligence  of  the  defendant  s  servants  P 
Answer,  "Yes."  Fifthly,  were  there  any  known 
means,  though  not  ordinarily  used  in  the  carriage 
of  horses  by  people  of  ordinary  care  and  skill,  by 
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t-Mt  i  y  ~nf".\y  b'-yori'l  a.*  well  as  within  the  realm.  Tm 

r':a«/#ri  *A  th';  lmpiic-d  promise  gi^en  by  Lord  Hols 

''*  i',,T.i"  v»  Jf-fii'jird  ['1  Lord  Rajm.  ;*'r>;  g.  c.  1 

Kfffut.h'rt  L':a^Jiiij(  Cases  177,  oth  edit.),  and  by  Best, 

•  'M.  in   Hllt-ij  v.  i/o/-/ie  (o  Bing.  212  ;  a.  c.  7  L.  J, 

|  O.  X.t  :Wj,  founded  on  the  reason   on  which  the 

I    J'i;i:t or  allowed  the  exceptional  liability  of  ship- 

|  rn.'iittf  ik,  iunkr.'cperH,  &c,  applies  at  Inast  quite  is 

i  iiUon^ly  to  thr;  part  of  the  carriage  by  sea  beyond 

tli<;  nalm  iim  to  the  part  within  in.     There  is  so 

\jx mi  ml  on  which  to  imply  a  different    extent  of 

un<|f-ri.akiiiK  in  the  same  contract  for  the  carriage 

which   in  hoy  of  id  the  realm  from  that  which  i* 

within    it.     On  principle,    therefore,    the   same 

promittu  uhould  bo  implied  for  the  whole  carnage, 
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r  the  whole  be  within  the  realm  or  part  be 
and  part  without.    More  v.  Slue  (1  Vent. 

o.  2  Keb.  865)  has  always  been  treated  as 
on  that  the  same  promise  is  implied  when 
?  is  to  go  beyond  sea  as  when  she  is  always 
the  realm.    And  so  has  Goff  v.  CUnkard 

in  Dale  v.  Hall  (1  Wils.  281) ;  Grouch  v. 
ondon  and  North~Westem  Railway  (14 
3.  Eep.  255 ;  s.  c.  23  L.  J.  73,  0.  P.)  is 
ly  to  the  same  effect.  And  Kent,  C.J.  in 
r.Boseell  (6  Johns.  170)  lays  it  down  in  the 
st  terms  :  "  Masters  and  owners  of  vessels 
le  as  common  carriers  on  the  high  seas  as 
in  port,  and  the  argament  of  the  ingenious 

for  the  defendant  is  not  well  supported  in 
ition  that  the  doctrine  of  common  carriers 
le  common  law  of  England  to  be  confined 

of  transportation  by  water  within  the  juris- 

of  the  realm,  and  that  it  does  not  apply 
3  arising  out  of  the  state.  All  the  books  and 
sases  which  touch  this  subject  lay  down  the 
aerally  and  apply  it  as  well  to  shipments  to 

a  foreign  port  as  to  internal  commerce.  If 
iter  be  chargeable  as  a  common  carrier  for 
eceived  to  be  transported  beyond  sea,  it 
leem  to  be  very  extraordinary  and  idle  for 

to  regard  him  in  that  charaoter  only  from 
le  that  the  goods  were  received  on  board 
e  had  put  to  sea,  and  to  regard  him  when 

from  abroad  as  common  carrier  only  from 
e  that  he  entered  within  the  jurisdiction  of 
t.  There  is  no  colour  of  such  a  limitation 
nle."  It  seems  to  us  there  is  no  answer  to 
zoning.  In  all  these  cases  the  undertaking 
lise  is  treated  as  one  and  indivisible.  And 
:>f  opinion  that  whether  the  promise  is  to  be 

only  in  ships  which  are  held  out  as  com- 
triers,  or  in  all  ships  which  carry  goods  for 
e  promise  or  undertaking  to  be  implied  is, 
i  principle  and  authority,  one  and  indivi- 
ad  applies  precisely  to  the  same  extent  to 
ccurrmg  in  the  part  of  the  voyage  beyond 
Im  as  to  one  occurring  in  the  part  within 
1m.  If,  therefore,  it  is  right  to  say  that  the 
r  of  insurance  attaches  to  a  shipowner, 
)  he  holds  himself  out  to  be  a  common 

the  defendant's  company,  who  did  so  hold 
Ives  out,  were  subject  to  the  ordinary  liability 
non  carriers,  and  could  not,  in  the  absence 
other  defence,  absolve  themselves  on  the 

that  they  may  assume  that  the  mare  was 

beyond  the  realm.  That  some  shipowners 
i  their  busiuess  as  to  be  within  the  defini- 
"  common  carriers,"  and  to  be  properly  so 

in  every  respect,  is  clear.  This  was  stated 
i  V  Slue  (1  Vent.  190 ;  s.  c.  2  Keb.  866),  in 
\  Bernard  (2  Lord  Raym.  909 ;  s.  c.  Smith's 
g  Cases,  177,  6th  edit.),  and  has  been  in  a 
ide  of  other  cases.  A  general  ship  is,  by 
re  fact  of  being  so  put  up,  made  in  all 
s  a  common  carrier,  though  sho  is  going 
reign  port:  (Barclay  v.  Gona,  3  Dougl. 
id  Lavaroni  v.  Drury,  8  Ex.  Rep.  166; 
12  L.  J.  2,  Ex.).  It  would  be  sufficient, 
re,  in  the  present  case  to  say  that  the 
mts  were  common  carriers,  and  there* 
.  all  events,  subject  to  the  liabilities  of 
n  carriers  according  to  the  common  law. 
it  was  strongly  argued  that  this  is  not 
al  ground  of  their  liability  in  the  case  of 
nerj:  that  some  shipowners  who  carry 
for  hire  are  not  common  carriers,  and  yet 


are, in  the  absence  of  express  contract, liable  to  the 
same  extent  as  common  carriers ;  that,  in  fact,  all 
shipowners  who  carry  goods  for  hire,  whether  they 
be  common  carriers  or  not,  are,  in  the  absence 
of  express  contract,  made  liable  by  implication  by 
the  common  law  to  ensure  the  safe  carriage  and 
delivery  of  the  goods  entrusted  to  them,  except 
against  the  act  of  God  and  the  Queen's  enemies  ; 
that  the  true  ground  of  such  liability  in  the  case 
of  the  shipowner  is  not  that  they  are  common 
carriers,  but  that  they  are  shipowners  carrying 
goods  for  hire.  It  is  not  absolutely  necessary,  as 
we  have  pointed  out,  to  determine  this  question 
in  this  case.  But  it  is  obviously  one  of  great 
importance,  and,  as  it  was  made  a  main  point  of 
argument,  and  was  most  ably  argued,  we  think  it 
right  to  give  our  judgment  on  it. 

In  order  to  determine  whether  there  may  not  be 
some  shipowners  who  carry  goods  for  hire,  and  who, 
nevertheless,  are  not  common  carriers,  we  should 
determine  exactly  what  it  is  that  makes  a  man 
a  common  carrier. — "It  is  not  evory  person 
who  undertakes  to  carry  goods  for  hire  that  is 
deemed  a  common  carrier.  A  private  person 
may  contract  with  another  for  the  carriage  of  his 
goods,  and  incur  no  responsibility  beyond  that 
of  an  ordinary  bailee  for  hire,  that  is  to  say,  the 
responsibility  of  ordinary  diligence.  To  bring  a 
person  within  the  description  of  a  common 
carrier  he  muse  exercise  it  as  a  public  employ- 
ment :  he  must  undertake  to  carry  goods  for 
persons  generally ;  and  he  must  hold  himself  out 
as  ready  to  engage  in  the  transportation  of  goods 
for  hire,  as  a  business,  not  as  a  casual  occupa- 
tion pro  hac  vice.  A  common  carrier  has,  there- 
fore, been  defined  to  be  one  who  undertakes  for 
hire  or  reward  to  transport  the  goods  of  those 
as  choose  to  employ  him  from  place  to  place." 
Story  on  Bailments  (sect.  495).  In  Fish  v.  Chap- 
man (2  Kelly's  (Georgia)  Rep.  353)  it  was  held 
in  what  we  venture  to  call  a  powerful  and  busi- 
ness-like judgment,  that  is,  well  applying  tho 
principles  of  the  law  to  the  business  of  the 
country,  that  "to  constitute  a  man  a  common  car- 
rier, the  business  of  carrying  must  be  habitual  and 
not  casual.  The  undertaking  must  bo  general, 
and  for  all  people  indifferently.  He  must  thus 
assume  to  be  the  servant)  of  the  public;  he  must 
undertake  for  all  people."  When  it  is  said  that 
the  owners  and  masters  of  ships  are  deemed 
common  carriers  it  is  to  be  understood  of  such 
ships  as  are  employed  as  general  ships  or  for  the 
transportation  of  merchandise  for  persons  in 
general,  such  as  vessels  employed  in  the  coasting 
trade,  or  in  general  freighting  business  for  all  per- 
sons offering  goods  on  freight  or  for  the  port  of 
destination  (See  Story  on  Bailments,  sect.  501). 
The  real  test  of  whether  a  man  is  a  common  carrier, 
whether  by  land  or  water,  therefore,  really  is, 
whether  he  has  held  out  that  he  will,  so  as  long  as 
he  has  room,  carry  for  hire  the  goods  of  every 
person  who  will  bring  &roods  to  him  to  be  carried. 
The  test  is  not  whether  he  is  carrying  on  a  public 
employment,  or  whether  he  carries  to  a  fixed  place; 
but  whether  he  holds  out,  either  expressly  or  by  a 
course  of  conduct,  that  he  will  carry  for  hire  so 
long  as  he  has  room  the  goods  of  all  persons 
indifferently  who  send  him  goods  to  be  carried.  If 
he  does  this,  his  first  responsibility  naturally  is 
that  he  is  bound  by  a  promise  implied  by  law  to 
receive  and  carry  for  a  reasonable  price  the  goods 
,  sent  to  him  upon  such  an  invitation.  This  respon- 
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sibility  is  not  one  adopted  from  the  Roman  law  on 
grounds  of  policy :  it  arises  according  to  the 
general  principles  which  govern  all  implied  pro- 
mises. And  his  second  responsibility,  which  arises 
upon  reasons  of  policy,  is  tnat  he  carries  the  goods 
upon  a  contract  of  insurance.  This  policy  has 
fixed  this  latter  liability  upon  common  carriers  by 
land  or  water,  not  because  they  hold  themselves 
out  to  carry  for  all  persons  indifferently ;  if  that 
were  all,  there  would  be  no  ground  for  the  policy, 
it  would  be  without  reason ;  many  other  persons 
hold  themselves  out  to  act  in  their  trade  and  busi- 
ness for  all  persons  indifferently  who  will  employ 
them,  and  the  policy  in  question  is  not  applied  to 
such  trades ;  the  policy  is  applied  to  the  trade  of 
common  carriers,  because,  when  the  common  law 
adopted  that  policy  the  business  of  common 
carriers  in  England  was  exercised  in  a  particular 
manner  and  subject  to  particular  conditions  which 
called  for  the  adoption  of  that  policy.  The  ques- 
tion is,  whether  the  policy  has  not  been  applied, 
not  only  to  shipowners  who  are  by  their  own  act 
common  carriers,  but  also  to  shipowners  who  are 
not  common  carriers.  Whether  a  shipowner  is  or  is 
not  a  common  carrier  must  surely,  upon  principle, 
as  from  the  cases  and  writings  just  quotecf  it 
appears  to  be  on  authority,  depend  on  whether  the 
shipowner  holds  himself  out  to  carry  for  hire  for 
all  persons  who  may  offer.  But  certainly  many 
shipowners  do  not,  in  fact,  do  so.  A  shipowner 
who  puts  his  ships  into  brokers'  hands  to  procure 
a  charter  does  not  hold  himself  out  to  carry  for  the 
first  person  who  offers;  neither  does  a  master 
who,  in  a  foreign  port,  advertises  that  he  is  ready 
to  enter  into  charters.  The  shipowner  or  master 
has  a  right  to  consider  the  credit  and  responsi- 
bility of  the  proposed  charterer,  and  to  reject 
his  proposal  if  it  bo  thought  expedient.  Qne 
who  puts  up  his  ship  as  a  general  ship  does, 
by  so  doing,  by  the  ordinary  understanding 
of  shipowners  and  merchants,  hold  himself 
out  as  ready  to  carry  all  reasonable  goods 
brought  to  him,  and  so  does  a  shipowner  who  runs 
aline  of  ships  from  ports  to  ports,  habitually  carry- 
ing all  goods  brought  to  him.  It  is  admitted,  there- 
fore, that  such  are  common  carriers  and  liable  to  all 
the  implied  undertakings  of  common  carriers.  The 
question  is  whether  other  shipowners  carrying 
goods  for  hire  without  express  stipulation,  though 
tney  are  not  liable  to  all  the  implied  undertakings 
of  common  carriers,  are  not  by  tne  common  law,  for 
reasons  of  policy,  made  also  liable  to  one  of  those 
implied  undertakings. 

The  solution  of  this  question  will,  we  think, 
depend  upon  a  consideration  of  the  time  at 
which  and  the  reason  for  which  the  liability 
in  question  was  introduced  into  the  common 
law.  No  one  who  has  read  the  treatise  of  Mr. 
Justice  Story  on  Bailments,  the  essay  of  Sir 
William  Jones,  and  the  judgment  of  Lord  Holt  on 
Coggs  v.  Bernard  (2  Lord  Raym,  909;  s.  c.  1 
Smith's  Leading  Cases  177,  6th  edition)  can  doubt 
that  the  common  law  of  England  as  to  bailments 
is  founded  upon,  though  it  has  not  exactly  adopted, 
the  Eoman  law.  It  is  true  that  Lord  Holt  rests,  as 
for  authority,  solely  on  Brackon,  but  the  treatise  of 
Brae  ton  adopts  all  the  divisions  of  the  Roman  law 
in  the  very  words  of  the  Roman  text,  and  further 
adopts  the  exception  of  the  Roman  law  and  the 
Roman  reasons  for  it.  The  divisions  may  be  the 
logical  divisions  of  the  subject,  and  so  be  naturally 
adopted  by  all  in  every  country  who  treat  the  sub- 


ject logically ;  but  the  exception  both  in  the  Roman 
empire  and  in  England  was  no  natural  exception, 
but  one  depending  entirely  on  public  policy  arising 
from  the  manner  in  which  some  particular  kinds  of 
business  were  carried  on  in  bothplaces.  It  is  obvi- 
ous, therefore,  that  Bracton,  or  English  judges  be- 
fore him,  adopted  into  the  English  the  Roman  law. 
By  the  primary  divisions  of  the  law  of  bailment  in 
the  Roman  law  and  as  enumerated  by  Lord  Holt, 
those  who  carry  goods  for  hire  are,  unless  they 
aro  within  the  exception  alluded  to,  liable  only 
as  other  bailees  for  hire,  that  is  to  say,  they  an 
bound  to  ordinary  diligence  and  to  a  reasonable 
exercise  of  skill,  and  of  course  are  not  responsible 
for  any  losses  not  occasioned  by  the  ordinary 
negligence  of  themselves  or  their  servants  (Story 
on  Bailments  sect.  437),  but  those  that  are  within 
the  exception  are  liable  to  insurers,  Ac     The  ques- 
tion, therefore,  is,  what  shipowners  are  brought 
within  the  exception  P    That  exception  was  in  the 
Roman  law  contained  in  the  well-known  edict 
of  the  Praetor,  and  the  reason  for  its  promulgatkm 
was  contained  in  the  commentary  of  Ulpian  :  "  Ait 
Pnetor,    nautro,    caupones,     Btabularii(a),    oW 
that  is  to    say,    shipmasters    and    the  class  of 
persons   who  carried    on    the    business  of  inn- 
keepers.    If   the  proposition    contained    in  the 
exceptional  edict  is  to  be  considered  as  adopted 
straight  and  in  terms  into  the  common  law,  it  ii 
not  some  shipmasters,  but  all  shipmasters,  who  are 
by  the  terms  of  it  made  liable  to   the  greater 
liability.    Carriers,  it  will  be  observed,  are  not 
mentioned,  and  certainly  not  a  limited  class  of 
carriers  called  afterwards  common  carriers.    The 
"  Roman  edict,"  says  Story,  "  it  will  be  at  ones 
perceived,  does  not  extend  in  terms  to  carriers  by 
land.  But,  in  most,  if  not  in  all,  modern  countries 
the      rule      which     it     prescribes      has     been 
practically  expounded    so  as  to   include   them." 
(sect.   458).    It    required,    of  course,     authority 
customary,   and     thence     judicial      or      parlia- 
mentary,  to    introduce    into    the   common   law 
the  original  rules  and  the  exception  as  applicable 
to  any  case.     But,  if  the  exception  was  to  be  intro- 
duced at  all,  to  what  would  it  naturally  be  first 
applied  P    It  would  seem  that  naturally  it  would 
first  be  applied  to  the  trades  or  businesses  which 
were  carried  on  in  England  under  the  same  names 
and  conditions  as  formerly  in  the  Roman  Empire,     j 
Modern  innkeepers  probably  carry  on  the  same     i 
business  as  both  the  stabularii  and  caupones  did  in     j 
the  olden  time.    The  two  trades,  therefore,  carried     j 
on  in  England  under  the  same  conditions  as  the 
three  enumerated  in  the  edict  were  the  shipmasters 
and  innkeepers.     The  conditions  which  had  in- 
duced the  Prator  as  matter  of  policy  to  hold  them 
to  strict  liability  in  Rome,  were  the   same  con- 
ditions as  existed  in  the  mode  of  carrying  on  the 
same  business  in  England.     The  conditions  on 
which  the  Preotor  had  acted  with  regard  to  ship-     ' 
masters  were  not  conditions  confined  to  a  certain     ' 
limited  portion  of  shipmasters,   those  conditions 
existed    in    the    case    of    all.     When    then  the 

(a)  The  word  "  stabularii"  here  is  evidently  used  ia 
the  Hecond  Bense  given  for  it  in  Facoidati  and  Food- 
liai'B  Lexicon  (svb  verbo),  "  Qui  meroede  homines  eurwm 
que,  j  amenta  hospitio  hospitio  exoipit."  Passages  htm 
Ulpian,  Seneca,  and  Apuleius  clearly  showing  thai  4k* 
word  was  used  to  d  scribe  a  person  almost  identical  ii 
character  with  a  modern  innkeeper,  are  cited  by  tw 
authors,  who  add  to  the  above  definition  the  nastttj, 
"  Nam  fltabulum  turn  ad  iumenta  pertinet.  tun  ad  kss» 

>-  "  (See  Bailey's  edition,  1828,-Kote  by  TTiiibms,  J 
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English  judges,  acting  at  first  no  doubt  on 
the  general  understanding  of  all  merchants  and 
shipowners,  adopted  into  the  common  law  the 
exception  of  the  Roman  law,  there  is  no  reason 
which  can  be  suggested  why  they  should  not  and 
did  not  adopt  it  in  its  terms  as  applicable,  not  to 
a  limited  portion  of,  but  to  all  shipmasters  carrying 
goods  for  hire.  Afterwards,  according  to  the 
ordinary  course  of  English  law,  the  judges  would 
have  to  consider  whether  some  other  trade  or  busi- 
ness was  not  to  be  in  England  introduced  into  the 
exception.  They  found  a  trade  established  in 
England,  namely,  "the  trade  of  common  car- 
riers/' which  was  so  carried  on,  by  reason  of  the 
state  of  the  country,  as  to  be  within  the  principle 
or  conditions  of  the  exception,  and  therefore  they 
added  that  trade  to  those  already  within  the 
exception.  Common  carriers  would  not  be  intro- 
duced because  they  carried  the  goods  of  all  persons 
indifferently,  but,  because  those  who  so  carried 
goods  at  that  time  were  within  the  mischief  dealt 
with  by  the  Prsator.  If  this  be  a  true  view,  ship- 
masters and  shipowners  were  not  introduced  be- 
cause they  were  common  carriers,  but  because  they 
were  shipmasters  and  shipowners,  and  therefore  all 
shipmasters  and  shipowners  were  comprised  in  the 
exception  when  it  was  recognised  and  introduced  by 
judicial  decisions.  Common  carriers  by  land  were 
added  afterwards,  because  their  business  was  sub- 
ject to  the  same  conditions  as  was  the  business  of 
all  carrying  shipmasters  and  shipowners.  Many 
attempts  have  been  made  to  introduce  into  the 
exception  other  trades,  as  wharfingers,  forwarding 
agents,  carters,  Ac. ;  but  all  such  attempts  have 
failed,  because  those  trades,  although  in  respect  of 
their  being  public  or  common  trades  they  are 
similar  to  the  trade  of  common  carriers,  are  not 
similar  to  it  in  those  respects  in  which  it  was  similar 
to  the  trades  of  shipmasters  and  innkeepers. 
Unless  there  is  something  in  the  authority  which 
binds  us  to  determine  that  only  such  shipowners 
as  made  themselves  common  carriers  were  brought 
within  the  exception,  reason,  and  consideration 
seem  to  ns  to  show  that  all  shipmasters  and  owners 
carrying  goods  for  hire  were  from  the  beginning 
brought  within  it.  Innkeepers  were  probably 
judicially  declared  to  be  within  it  first  in  Calves 
Case  (1  Smith's  Leading  Cases  105,  6th  edit.) 
Shipowners  were  first  judicially  declared  to  be 
within  it  in  Morse  v.  blue  (1  Vent.  190;  s.  c. 
2  Keb.  866).  The  facts  of  that  case,  as  stated  in 
the  special  verdict  in  Ventris  p.  190,  lead,  one 
would  think,  strongly  to  the  conclusion  that  'she 
was  a  general  ship ;  but,  as  has  been  observed  by 
Blackburn,  J,  in  the  Liver  Alkali  Company  v. 
Johnson  (43  L.  J.  216,  Ex. ;  s.  c.  L.  Rep.  9  Ex.  338), 
the  count  is  general,  and  states  that  "  according 
to  the  law  and  custom  of  England  masters  and 
governors  of  ships  which  go  from  London  beyond 
aea  and  take  upon  them  to  carry  goods  beyond 
sea,  are  bound  to  keep  safely,"  Ac.  This  statement 
is  certainly  in  terms  applicable  to  all  ships,  and 
not  only  to  ships  acting  as  common  carriers, 
and  therefore  the  case  has  generally  been  con* 
sidered  as  a  decision  upon  the  liability  of  all  ships. 
So  in  Dale  v.  Hall  (1  Wils.  281)  the  declaration 
was  not  against  the  defendant  as  a  common  carrier, 
bat  upon  a  promise  to  be  implied  from  the  fact  of 
his  being  a  shipmaster  receiving  goods  to  be 
carried  lor  hire.  So  in  Qoffv.  Olinhard  quoted  in 
Dale  v.  HaU  (I  Wik.  281)  there  is  no  statement 
whaterer  that  the  ship  was  a  general  ship.    We 


think  it  worthy  of  notice  that  Lord  Holt  in  the 
careful  judgment  in  Coggs  v.  Bernard  (2  Lord 
Baym.  909;  s.  c.  1  Smith's  Leading  Cases   177, 
6th  edit.)    in  which    his    words    would  be  well 
weighed,  speaks  thus :  "  And  this  is  the  case  of  the 
common  carrier  " — common  hoyman,  master  of  a 
ship,  <&c.    He  does  not  include  the  shipmaster  in 
the  class  of  common  carriers ;  he  treats  him  as  a 
separate  and  independent  class.    And  speaking  of 
him  he  uses  a  phrase  which  includes  all  ship- 
masters and  does  not  confine  the  class  to  those  ship- 
masters only  who    trade   as    common    carriers. 
Blackburn,  J.  treats  the  case  of  Lyon-  v.  Metis 
(4  East,  428)  as  a  strong  authority  in  favour  of  the 
enlarged  liability  of  a  bargeowner  without  deter- 
mining whether  such  bargeowner  was  a  common 
carrier  or  not.    And  the  judgment  of  the  majority 
of  the  judges  in  the  Liver  Alkali  Company  v. 
Johnson  (23  L.  J.  216,  Ex. ;  L.  Bep.  9  Ex.  338) 
seems  to  be  a  strong  authority  in  favour  of  the 
liability  being   attached    to    all   shipmasters  or 
owners  carry mg  goods  for  hire,  by  reason  of  their 
decision  that  the  defendant  in  that  case  was  liable 
without  determining  whether  he  was  a  common 
carrier  or  not.      In  Barclay  v.  Y'gana  (1  Doug. 
389)  it  is  true  that  the  ship  was  a  general  ship, 
but  Lord  Mansfield  does  not  decide  the  case  on  the 
ground  that  the  defendant  was  a  common  carrier. 
He  says  :  "  It  is  impossible  to  distinguish  this  from 
the  case  of  a  common  carrier.    In  BelTs  Commen- 
taries, c.  4,  par.  14,  p.  157,  it  is  said :  *  As  to  parti- 
cular ships  freighted  specially,  unless  there  be  a 
specific  agreement  the  edict  applies.' "  In  Schiefflein 
v.  Harvey  (6  Johns.  170)  it  seems  impassible  to 
say  whether  the  ship  was  a  general  ship.    There 
was  a  bill  of  lading,  out  that  does  not  determine 
the  point.    The  judgment  is,  however,  general. 
The  masters  and  owners  are  responsible  for  every 
injury  that  might  have  been  prevented  by  human 
foresight  or  energy.    The  judgment  of  Kent,  C.J. 
in  Elliott  v.  Bossel  (10  Johns.  1)  is  also  as  strong 
and    general     as    can     be.     "In    short,"     he 
says,  "  it  must  be  regarded  as  a  settled  point  in  the 
English  law  that  masters  and  owners  of  vessels  are 
liable  in  port  and  at  sea  and  abroad  to  the  whole 
extent  of  inland  carriers,  except  so  far  as  they  are 
exempted  by  the  exceptions  in  the  contract  of 
charter-party  or  bill  of  lading  or  by  statute." 
Certainly  these  are  terms  which  seem  to  show  that 
in  the  mind  of  the  Chief  Justice  all  masters  of  all 
sea-going  ships  were  so  liable,  and  not  only  those 
who  had  made  themselves  common  carriers,  and 
thereby  liable  to  carry  the  goods  of  all  persons. 
And  it  seems  impossible  to  account  for  the  almost 
universal  use  of  Dills  of  lading  by  all  sea-going 
ships,  if  a  great  number  of  them,  namely,  all  who 
were  not  common  carriers,  would  only  be  answer* 
able  for  negligence,  for  which  they  are  answerable 
notwithstanding  the  bill  of  lading.  The  exceptions 
in  a  bill  of  lading  are  exceptions  out  of  a  generally 
recognised  absolute  liability  which  it  is  generally 
considered  would  exist  if  those  exceptions  were 
not  inserted. 

We  are,  therefore,  of  opinion  that  the  true 
rule  is  that  every  shipowner  or  master  who 
carries  goods  on  board  his  vessel  for  hire  is,  in 
the  absence  of  express  stipulation  to  the  con- 
trary, liable  by  implication  by  the  common  law  of 
England,  adopting  the  law  of  Borne,  by  reason  of 
his  acceptance  of  the  goods  to  be  carried,  to  the 
liability  of  an  insurer,  except  as  against  the  act  of 
God  or  the  Queen's  enemies.    It  is  not  only  such 
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shipowners  as  have  made  themselves  in  all  senses 
common  carriers  who  are  so  liable ;  but  all  ship- 
owners who  carry  goods  for  hire,  whether  inland, 
coastways,  or  abroad,  outward  or  inward.  They 
nre  all  within  the  exception  to  the  general  law  of 
bailments  which  was  adopted  into  the  common 
law  from  the  Roman  law.  The  liability  of  the 
defendant's  company,  therefore,  was  that  of 
insurers  except  against  the  act  of  God  and  the 
Queen's  enemies,  not  because  they  were  common 
carriers,  but  because  they  carried  the  plaintiff's 
mare  in  their  ship  for  hire.  We  should  take  notice 
that  our  view  differs  from  some  few  passages  in 
Story,  as  in  sect.  501  and  in  sect.  504.  But  the 
note  to  sect.  501  seems  to  intimate  a  doubt  after 
all  whether  the  section  is  correct,  and  the  cases 
quoted  in  support  of  sect.  504  do  not  affect  the 
case  before  us. 

We  have  next  to  determine  whether  the  loss 
in  this  case  can  be  said  to  have  occurred  "by 
the  act  of  God."  Many  definitions  of  this 
phrase  have  been  attempted.  Many  cases  have 
decided  the  occurrences  which  cannot  in  law 
be  considered  to  come  within  it.  The  matter  is 
fully  treated  in  Story  on  Bailments,  sect.  511,  and 
the  notes  to  it  in  Angell  on  Carriers,  sect.  154,  and 
subsequent  sections.  The  definition  to  be  ex- 
tracted from  all  the  cases  is  said  to  be  best  given 
in  a  note  to  Coggs  v.  Bernard  (2  Lord  Baym.  909 
8.  c.  1  Smith's  Leading  Cases  177,  6th  edition  in 
the  American  edition  by  Mr.  Wallace  of  Smith's 
Leading  Cases.  The  best  form  of  the  definition 
seems  to  us  to  be  that  the  damage  or  loss  in  question 
must  have  been  caused  directly  and  exclusively  by 
such  a  direct  and  violent  and  sudden  and  irresis- 
tible act  of  nature  as  the  defendant  could  not,  by 
any  amount  of  ability  foresee  would  happen,  or 
if  he  could  foresee  that  it  would  happen  ,could 
not  by  any  amount  of  care  and  skill  resist  so 
as  to  prevent  its  effect.  It  lies  upon  the  defen- 
dant to  show  that  a  damage  or  loss  for  which 
he  would  otherwise  be  liable  is  brought  within  this 
exception.  We  cannot  say,  notwithstanding  the 
inability  of  the  jury  to  agree  to  an  answer  to  the 
fifth  question  left  to  them,  that  the  defendant  has  in 
this  case  satisfied  the  evidence  of  proof  cast  upon 
him,  so  as  to  bring  himself  clearly  within  the 
definition.  It  seems  to  us  impossible  to  say  that 
no  human  ability  could  foresee  the  reasonable  pro- 
bability of  the  happening  of  rough  weather  on  the 
voyage,  and  that  a  horse  at  sea  might  be  frightened 
by  it,  or  that  no  human  ability  could  prevent 
injury  to  a  frightened  horse  in  such  weather  as 
occurred.  We  think  also  that  the  fright  of  the 
mare  was  a  natural  and  probable  result  of  the 
rough  sea,  a  fright  likely  to  happen  in  the  case  of 
an  ordinary  horse,  and  cannot  be  considered  such  a 
vice  in  the  inherent  nature  of  this  particular  mare 
as  to  absolve  the  defendant.  We  are,  therefore,  of 
opinion  that  the  plaintiff  was  entitled  to  succeed 
and  that  the  rule  must  be  made  absolute  to  enter 
the  verdict  for  the  plaintiff. 

Rule  ab8olute.(a) 

Solicitors :  Lyne  and  Holman  for  plaintiff; 
Lawrance,  Plews,  Boyer,  and  Co.  for  defendant. 

(a)  An  appeal  against  this  decision  has  been  recently 
heard,  and  the  Court  of  Appeal  has  taken  time  to  con- 
sider its  udgxnent. 


EXCHEQUER   DIVISION. 

Reported  by  H.  Lxioh  and  A.  Pawbov,  Eaqn., 

at- Law. 


Nov.  Hand 26, 1875. 

Gambles  and  others  v.  The  Ocean  Mabihe 
Insurance  Company  ok  Bombay. 

Marine  insurance — "At  and  from  P.   to  N*  and 
for  fifteen  days  there  after  arrival " — Loss  in  port     ' 
during  the  fifteen  days  and  after  discharge  of 
cargo — Ship  having  begun  to  take  in  cargo  for 
another  voyage — Deviation. 
Under  a  policy  of  insurance  on  ship  "  at  and  from 
P.  to  N.  and  for  fifteen  days  there  after  arrwd,9 
the  ship  sailed  from  P.  and  arrived  on  the  4th 
Dec.  at  N.,  where  she  completed   the  discharp 
of  her  inward  cargo  at  a  certain   part  of  the 
port  on  the  VSth  Dec.    Being  under  charter  to 
load  a  cargo  of  coals  she  took  on  board  two  hsdt 
of  that  cargo  as  a  stiffening,  and  moved  to  another 
part  of  the  port  to  complete  lier  loading.    Befm 
the  esspiration  of  the  fifteen  days  she  was  damaged 
by  a  hurricane. 
Held  by  tlie  majority  of  the  Court  (Kelly,  C.B.,  <mi 
Amphlett,  B.),on  the  authority  of  Shee  v.  Williams 
(3  uampb.  469),  and  Hammond  v.  Reid  (4  B.  !f 
Aid.  72),  that  the  insurance  was  for  a  voyage 
from  P.  to  N.,  which  was  completed  when  m 
cargo  was  discharged ;  and  though  the  ship  might, 
wider  the  policy,  have  remained  for  the  fftse* 
day 8  within  the  port  of  N.,  yet  the  proceeding  t$ 
another  part  of  the  port  and  taking  on  board, 
during  the  fifteen  days,  a  portion  of  a  cargo  far 
a  new  voyage,  was  in  effect  tlie  beginning  of  a 
new  voyage  and  a  deviation,  being  foreign  to  ik 
purposes  for  which  the  port  of  N.  might  be  used 
for  tlie  voyage  insured,  and  that,  therefore,  (ht 
assured  could  not  recover. 
Held  contra  (by  Cleasby,  B.),  tliat  this  was  a  voyagt 
policy  from  P.  to  N.,  with  a  time  policy  super' 
added  for  the  fifteen  days  after  arrival  whilst  is 
the  port;  that  the  loss  in  question  was  clear!* 
within  the  words  of  the  policy  ;  and,  there  bem§ 
nothing  to  prevent  these  words  from  having  Mr 
natural  and  ordinary  meaning,  the  plaintiffs  wen 
entitled  to  recover. 
This  action  was  brought  by  the  plaintiffs  againrt 
the  defendants  upon  a  policy  of  insurance  effected 
by  the  plaintiffs  with  the  defendants  for  the  in- 
surance of  the  sum  of  6001.  on  a  certain  ship  of 
the  plaintiffs'  called  the  Mosquito,  valued  at  15001; 
and  by  consent  of  parties,  and  order  of  Pigotfe,  R, 
dated  the  1st  Aug.  1874,  according  to  the  Common 
Law  Procedure  Act  1852,  there  was  stated  for  the 
opinion  of  the  court,  without  any  pleadings,  the 
following 

Special  Case. 

1.  The  said  ship,  of  which  the  plaintiffs  wen 
and  are  the  owners,  was  by  the  said  policy  of  is* 
surance,  bearing  date  the*22nd  Nov.  1873,  insured 
to  the  amount  of  6002.  ThiB  policy  is  hereunto 
annexed,  and  is  to  be  taken  as  part  of  this  case. 

The  policy  was  in  the  usual  form,  for  QQOL  at 
ship  as  above  mentioned,  and  the  only  part  of  fc 
that  is  materia]  to  be  here  stated  is,  that  it  mi 
expressed  to  be  an  insurance  on  the  said  stift  * 
"  at  and  from  the  port  of  Pomaron  to  Newcastle 
on-Tyne,  and  for  fifteen  days  whilst  there,  aft* 
arrival."    The  policy  bore  a  3*.  stamp. 

2.  The  said  ship,  under  a  charter-party  Aftsi 
the  30th  July  1873,  left  the  port  of  Jtaam  M 
the  said  policy  mentioned,  on  her 


MARITIME  LAW  CASES. 


93 


Drv.]    Gambles  and  others  v.  The  Ocean  Marine  Insurance  Company  op  Bombay.    [Ex.  Diy. 


a  mentioned,  and  arrived  on  the  4th  Dec. 
a  safety  at  Newcastle.  On  the  13th  Dec,  at 
,  she  completed  the  discharge  of  her  inward 
at  a  certain  place  in  the  port  of  Newcastle. 
?he  said  vessel  having  been  on  the  8th  Dec. 
chartered  to  load  in  the  River  Tyne  a  cargo 
Is  for  delivery  at  Gibraltar,  and  having  re- 
.  on  board  two  keels  of  the  same  as  a  stiffen- 
as,  on  the  15th  of  the  said  month  of  Dec, 
1  to  the  Killingnorth  Colliery  loading  place 
i  River  Tyne,  there  to  complete  her  loading, 
as  there  well  and  properly  moored  head  and 
ern  in  a  tier,  to  wait  her  turn  to  go  under 
iding  spout. 

said  loading  place  is  at  Wallsend,  which  is 
four  miles  from  the  town  of  Newcastle,  in 
wish  of  St.  Nicholas,  Newcastle,  and  is 
.  the  said  port  of  Newcastle,  and  within  the 
:t  popularly  known  by  and  amongst  mercan- 
en  as  Newcastle. 

)n  the  evening  of  the  last-mentioned  day  it 
heavily  from  the  westward;  and  for  better 
by,  at  about  11  p.m.,  a  bower  anchor  was  let 
der  foot,  and  the  chain  ranged  upon  deck 
or  running;  and  on  the  morning  of  the  16th 
said  month  of  December  1873,  the  wind  in- 
d  to  hurricane  force,  and  at  about  4  a.m., 
to  its  irresistible  violence  the  mooring  post 
i  quay,  to  which  the  vessel's  head  moorings 
tecured,  broke,  causing  her  to  become  adrift 
•d  and  likely  to  capsize.  Thereupon  the 
mooring  was  instantly  cut  to  facilitate  the 
Bssel  swinging  to  her  anchor ;  but  notwith- 
ng  this  she  quickly  capsised,  filled  and  sunk 
i  same  day  and  alongside  the  said  quay, 
'he  said  ship  was  subsequently  raised,  but 
und  to  be  very  seriously  damaged.  In  raising 
needful  craft,  including  steam  tugs,  slings, 
ting  chains,  and  all  necessary  materials  and 
aces,  including  powerful  pumping  apparatus, 
arovided,  together  with  a  large  number  of 
le  hands;  and,  under  the  circumstances, 
of  the  stores  and  materials  of  the  said  vessel, 
ing  a  bower  anchor,  were  washed  off  the 
nd  lost,  and  the  cabin  and  forecastle  gutted, 
rniture  and  fittings  destroyed  and  washed 
as  also  provisions  and  stores,  and  various 
id  damage  sustained  in  relation  to  the  ap- 
ini  other  effects  of  the  crew ;  and,  daring 
rvice  of  raising  and  righting  the  said  vessel, 
f  of  her  materials,  including  canvas,  spars, 
,  and  rigging,  were  unavoidably  seriously 
;stroyed,  and  lost ;  also  two  holes  were  dis- 
d  in  her  port  bow,  and  the  vessel  was  much 
ibered  with  mud  and  other  material,  and  it 
ie  necessary  to  place  her  in  a  dry  dock  for 
lrposes  of  survey  and  repair. 

question  for  the  opinion  of  the  court  is, 
er  the  plaintiffs  are,  under  the  above  stated 
istances,  entitled  to  recover  against  the 
lants  upon  the  said  policy  of  insurance  in 
it  of  the  said  loss.  If  the  court  shall  be  of 
n  in  the  affirmative,  then  judgment  shall  be 
d  up  for  the  plaintiffs  for  4,241.  5«.  3(2.  and 
>f  suit.  If  the  court  shall  be  of  opinion  in 
jgative,  then  judgment  of  nol.  pros.,  with 
n  defence,  shall  be  entered  up  for  the  de- 
its. 

ate    for  argument    on    the  part    of  the 
iffs:— 

That  in  the  case  of  a  policy  of  insurance  upon 
at  and  from  one  port  to  another,  and  for  a 


certain  specified  period  of  time  there  after  arrival, 
the  risk  continues  during  the  whole  period  of  time 
so  specified. 

2.  That  a  policy  of  insurance  is  not  vacated  by 
the  ship  changing  her  moorings  within  the  sarao 
harbour  during  such  period. 

3.  That  the  policy  being  stamped  as  a  "time 
policy"  covers  the  risk  during  the  fifteen  days 
after  the  ship's  arrival  in  Newcastle,  irrespective 
of  how  she  may  bo  employed  during  those  fifteen 
days. 

4.  That  as  the  fifteen  days  had  not  expired 
when  the  vessel  was  lost,  the  loss  was  covered  by 
the  policy. 

The  defendant?'  points  for  argument : — 

1.  That  the  clause  in  the  policy,  V  and  for  fifteen 
days  whilst  there  after  arrival/'  only  covers  tho 
vessel  whilst  lying  at  Newcastle-on-Tyne  for  tho 
purposes  of  the  voyage  insured  and  for  discharging 
her  inward  cargo,  and  does  not  cover  her  if,  after 
having  discharged  her  inward  cargo,  she  is  on- 
gaged  in  a  fresh  adventure  entirely  unconnected 
with  the  voyage  insured. 

2.  That  the  loading  on  board  the  said  vessel, 
after  she  had  discharged  her  inward  cargo  at 
Newcastle-on-Tyne,  of  two  keels  of  coals,  and 
moving  her  from  her  berth  (at  which  she  had  dis- 
charged her  inward  cargo)  to  the  Killingnorth 
Colliery,  for  the  purpose  of  completing  the  loading 
of  her  outward  cargo,  was  in  fact  the  beginning  of 
a  fresh  adventure,  entirely  unconnected  with  tho 
voyage  insured,  and  that  therefore  the  risk  under 
the  policy  was  at  an  end  before  the  happening  of 
the  loss. 

Nov.  17. — Gully,  tor  the  plaintiffs :  The  point  here 
is  a  very  short  and  simple  one,  turning  simply  on 
the  meaning  of  the  words  in  the  policy,  "  at  and 
from  the  port  of  Pomaron  to  Newcastle-on-Tyne, 
and  for  fifteen  days  whilst  there  after  arrival."  Tho 
defendants  contend  that  the  words  "  fifteen  days  " 
do  not  mean  "  fifteen  days "  if  tho  cargo  hap- 

Eeued  to  be  discharged,  as  it  was  in  this  case, 
efore  the  expiration  of  that  period.  The  vessel 
arrived  in  port  on  the  4th  Doc,  and  on  tho  13th 
had  completed  the  dischargo  of  hor  cargo,  and 
then  had  six  days  remaining  of  the  time,  namely, 
until  the  10th  Dec:,  during  which  she  was  covered 
by  the  express  words  of  the  policy,  the  loss  occur- 
ing  on  the  16th,  three  days  before  the  expiration 
of  the  limited  period.     He  was  stopped,  and 

Cohen,  Q.C.  (with  him  was  Crawford)  was  called 
upon  contra  for  the  defendants. — No  doubt,  if  the 
words  of  the  policy  are  literally  interpreted,  the 
plaintiffs  might  in  one  point  of  view  be  entitled  to 
recover.  But  tho  old  cargo  having  been  discharged 
on  the  13th  Dec.  and  a  new  voyage  and  risk  having 
been  commenced  on  the  15th  Dec,  the  question  is, 
whether  or  not  there  was  an  alteration  of  risk,  and 
what  in  insurance  law  is  called  a  "  deviation."  The 
voyage  contemplated  by  the  parties  to  this  policy 
was  completed,  and  tho  cargo  discharged.  Tho 
policy,  so  to  speak,  was  then  exhausted,  and  a  new 
risk,  which  it  was  never  intended  that  the  policy 
should  cover,  wa^  undertaken.  The  policy  should 
be  construed  fairly  and  liberallv  in  accordance  with 
the  intention  of  the  parties :  (The  Teutonia,  L.  Rep. 
4  P.O.  171 ;  ante,  vol.  1,  p.  214.)  [Kelly,  C.B.— 
The  words  are  "for  fifteen  days  whilst  there."] 
That  means  the  spot  in  the  port  where  she  is  dis- 
charging her  cargo.  What  the  policy  means  is 
"fifteen  days"  after  the  ship  is  moored  and  an- 
chored, and  if  so,  that  is  moored  and  anchored  ir 
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the  purpose  of  discharging  her  cargo.  This  is  not 
n  time  policy,  bnt  a  voyage  policy.  If,  during  the 
fifteen  days  the  ship  goes  out  of  her  way,  nnd  does 
lhat  which  was  not  contemplated  by  the  parties, 
then  there  is  a  deviation.  Suppose,  for  instance, 
that  after  discharging  her  original  cargo  she  had 
cone  to  another  part  of  the  port  and  loaded  a  cargo 
for  Africa,  and  hail  started  to  sail  on  her  voyage, 
and  been  lost  in  her  course  down  the  river,  hut 
still  in  the  port  within  the  fifteen  days,  could  it  for 
H  moment  bo  said  that  she  would  then  have  been 
covered  by  this  policy  ?  But.  that-  is  no  more  than 
has  been  done  here.  She  was  proceeding  on  a 
new  nrlvcnture  and  taking  anew  ris-k.  [Kelly, 
C.B.— What  more  risk  is  incurred  in  one  part  of 
the  port  Ihnn  in  another  ?  Cleasbt.  B.— Tho  in- 
increase  of  risk  is  not  material  in  a  case  of 
deviation.  Amfhi.ett,  B.— It  has  been  held  that 
where  a  policy  is  on  n  voyiige  from  A.  to  B.,  with 
liberty  to  deviate  to  C,  the  deviation  to  0.  mnst 
he  for  a  purpose  connected  with  the  original  ad- 
venture.] That  is  so,  and  hero  the  proceeding  to 
another  part  of  tho  port  was  not  connected  in  any 
way  with  tho  original  voyage  or  adventure.  It 
was  an  entirely  new  adventure  and  risk,  not 
covered  by  the  terms  of  the  policy. 

Gttlly,  in  reply.— The  court  is  aRked  by  the 
defendants,  as  ft  matter  of  law,  to  insert  in  this 
policy,  after  the  words  in  question,  the  words  "  or 
nntil  she  has  discharged  her  cargo,  whichever 
shall  first  happen."  The  meaning  of  the  wonls  is 
a  matter  of  mercantile  custom,  and  as  Cleasby,  B.. 
observed  it  was  for  a  jury.  There  is  nothing  said 
about  ft  voyage,  but  that  the  insurance  shall  con- 
tinue for  fifteen  days  after  arrival  in  nort,  whilst 
there.  All  that  can  be  said  is  that  the  parties  have 
so  agreed.  The  policy  was  stamped  as  a  timo 
policy  (30  &  31  Vict.  c.  23.  s.  11),  thereby  clearly 
showing  what  was  intended.  [Kelly,  C.B.— Have 
you  considered  the  question  of  deviation,  and  its 
effect  on  the  riskP  (Williams  v.  Shea,  3  Campb. 
469.)]  This  was  not  a  deviation.  If  tho  parties 
have  agreed  that  the  risk  shall  attach  for  fifteen 
days  after  arrival  in  port,  then  it  is  no  matter 
what  the  ship  may  be  doing,  and  deviation  is  not 
in  that  case  a  material  consideration.  No  ship- 
owner on  reading  this  policy  would  think  it  neces- 
sary to  take  out  a  fresh  policy  until  after  tho  19th 
Dec.,  tho  expiration  of  tho  fifteen  days.  If  it  is 
put  as  a  matter  of  law,  there  are  the  express  words 
of  the  policy.  If  not,  then  it  was  for  tho  defen- 
dants to  raise  the  question  as  a  mutter  of  fact  for 
the  jury  what  those  words  mean. 

Our.  adv.  vult. 

Nob.  26, — The  following  judgments  were  now 
pronounced  : 

Kelly,  C.B.— Tho  policy  of  insurance  in  this 
case  was  upon  a  voyage  from  a  foreign  port  to 
Newcastle,  with  liberty  to  stay  there  fifteen  days 
after  arrival  in  that  port. 

The  loss  in  question  is  certainly  within  tho 
literal  terms  of  the  condition  in  the  policy,  having 
occurred  within  fifteen  days  after  the  arrival 
of  tho  ship  at  Newcastle.  But  tho  insurance, 
even  if  the  policy  be  deemed  a  time  policy, 
is  "at  and  from  the  port  of  Pomaron  to  New- 
castle, and  for  fifteen  days  whilst  there  after 
arrival."  It  is,  therefore,  an  insurance  for  that 
voyage-,  and  it  appears  to  me  that,  when  the  cargo 
was  discharged,  the  voyage  was  completed  and  at 
an  end;  and  although  the  ship  might,  within  the 
policy,  have  remained  for  the  whole  of  the  fifteen 


days  within  the  port  of  Newcastle,  the  proceeding  to 
another  part  of  the  port  and  there  taking  m 
board  n  portion  of  a  cargo  for  a  new  voyage,  wm 
in  effect  the  beginning  of  a  new  voyage  and  ■ 
deviation,  being  foreign  to  the  purposes  forvbici 
the  port  of  Newcastle  might  be  used  for  the  vojigt 
insured. 

The  coses  of  Williams  v.  Slice  (3  Csmpt 
469)  and  Hammond  v.  Eeid  (4  B.  &  Aid.  72), ii- 
pear  to  me  to  establish  the  principle  that  it  ii 
deviation  to  resort  to,  or  to  use  tho  ship  within 
port  covered  by  the  policy  for  purposes  una* 
netted  with  the  voyage  insured  :  (see  also  1  it 
nould  on  Insurance,  4th  edit.,  p.  443.)  (a)  I  think, 
therefore,  that  the  taking  tho  coals  on  bean)  * 
the  part  of  the  port  in  question  wan  as  mnch 
deviation  as  if  the  ship,  after  the  taking  goodi  a 
board  for  a  new  voyage,  had  sailed  upon  such  voy- 
age several  miles  down  the  river,  and  been  lot 
within  ft  few  yards  of  its  mouth,  but  withi 
limits  of  the  port  of  Newcastle. 

lb  was  contended  at  the  bar  in  argument  tM 
this  was  a  time  policy,  and  it  may  in  one  serae  k 
taken  to  be  so — and  it  appeared,  indeed,  tint  t 
bore  the  stamp  required  for  a  time  policy.  Ball 
that  were  so  it  was  still  a  time  policy,  not  foray 
voyago  or  voyages  which  the  ship  might  under- 
take,  but,  upon  a  voyage  from  Pomaron  to  Kn> 
castle,  and  then  for  fifteen  days  in  the  port  of 
Nowcastlc. 

I  see  no  reason  why  the'prineiplo  of  the 
to  wbich  I  have  adverted  should  be  depariai 
from.  Those  coses  show  that,  where  the  » 
suranco  is  upon  a  voyage  or  voyages,  with 
liberty  to  go  to  or  touch  at  other  porta  or  plant 
yet  if  the  ship  should  touch  at  those  porti  k 
purposes  foreign  to  tho  voyage  or  voyages  ea> 
merated  and  specified  in  the  policy,  it  woaldto 
held  to  be  a  deviation,  and  consequently  that  tit 
assured  could  not  recover.  I  think  these  principal 
applicable  to  the  case  before  the  court,  and  tW 
the  taking  of  a  cargo  or  part  of  a  cargo  on  W 
for  another  and  a  different  voyage  was  as  muck) 
deviation  as  if,  upon  a  time  policy  for  a  year,  ops 
a  voyage  between  Dover  and  Newcastle,  the  *W 
had  gone  to  Calais  and  token  a  cargo  on  barf 

I  think,  therefore,  that  our    judgment  ma* 
bo  for  the  defendants.     My  brother  AmpbJettf 
curs  in  this  opinion,  and  in  the  reasons  assi| 
for  it. 

Cleasbt,  B. — I  cannot  agree  with  the  concha* 
arrived  at  by  my  Lord  and  my  brother  An 
in  this  cose,  because  I  think  the  language 
policy  is  quite  clear,  and  I  do  not  see  any  rasa 
why  the  court  should  depart  from  it. 

The  insurance,  as  expressed  in  the  policy,  «** 
the  ship  "at  and  from  the  port  of  Pomaron  toK« 
castle -upon-Tyne."  So  far  that  wouldbeanari&aj 


(a)  The  passage  in  Arnonld,  referred  toby  tbeka 
Chief  Baron,  is  as  follows :   Speaking  of  time  pA 
the  learned  writer  says  : — The  purpose  for  which  » 
is  visited  must  be  within  the  scope  of  the  adventanu 
tern  plated  by  the  policy,  otherwiae  the  visit  mD  i" 
deviation,  notwithstanding  the  port  visited  ii  witkafc 
terms  of  the  policy.    However  extensive  may  be  tfct »» 
gnage  of  the  olanee,  "  the  permission  to  stay  '  ft*  St 
pnrpoae  whatever '  most  be  for  some  purnoM  wuafc* 
scope  of  the  adventure  :"    (per  Qibba,  OJ    mW 
v.  IltnwH,  4  Taunt.  510,  519!)  "  The  liberty  is  »>M 
mnst  always  be  construed  with  reference  to  t! 
scope   of  tiie  voyage  insured  :"  (pel  load  EUas 
in  Williami  V.  Shre,  3  Camp.  400.) 
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voyage  policy ;  but  then  it  goes  on,  "  and  for  fifteen 
days  whilst  there  after  arrival."  In  my  opinion  the 
policy  covered  the  fifteen  days  within  the  port  of 
Newcastle  after  arrival  there,  although  the  vessel 
had  completed  the  discharge  of  her  original  cargo, 
and  had  begun  to  prepare  to  take  in  another  cargo, 
and  indeed  had,  as  appears,  taken  in  part  of  another 
cargo  for  the  purpose  of  stiffening  in  crossing  the 
port.  The  policy  was  a  voyage  policy,  with  its  usual 
incidents  as  to  deviation  and  other  matters,  so  fur 
as  regards  the  voyage  from  Pomaron  to  New- 
castle ;  but,  after  that  voyage  was  ended,  the  par- 
ties added  a  time  policy,  for  "  fifteen  days  whilst 
in  the  port  of  Newcastle  after  arrival."  That,  I 
think,  is  plainly  nothing  more  or  less  than  a  time 
policy  for  fifteen  days,  and  those  words  are  not,  in 
my  opinion,  affected  by  the  fact  that  there  is,  in 
the  same  document,  an  insurance  on  a  voyage.  I 
cannot  agree  that  this  policy  was  intended  to  cover 
only  the  time  occupied  in  discharging  the  cargo  ; 
if  that  had  been  intended,  it  should,  and  no  doubt 
would,  have  been  plainly  provided  for ;  en  the  con- 
trary, I  think  that  it  was  intended  to  give  the 
assured  the  benefit  of  the  policy,  so  far  as  any 
lawful  engagement  was  concerned,  for  the  period 
of  fifteen  days  in  the  port  of  Newcastle,  however 
the  ship  might  be  employed;  whether  in  doing 
nothing  or  preparing  for  another  cargo,  or  in  re- 
moving to  another  part  of  the  port,  or  in  taking  in 
another  cargo  for  another  voyage. 

It  appears  that  what  took  place  was  that  the  cap- 
tain when  he  had  cleared  his  previous  cargo  had  to  get 
another  cargo  as  qnickly  as  possible ;  and  in  order 
to  do  that  he  had  to  cross  the  port  to  a  place  where 
the  vessels  remain  in  tiers,  and  take  their  turn  at 
the  staiths  or  loading  spouts.  He  had  discharged 
his  previous  cargo;  it  was  necessary,  before  he 
could  cross  the  port,  that  his  vessel  should  bo  stif- 
fened, and  so,  instead  of  ballast,  he  took  on 
board  two  keels'  load  of  coals  for  that  pur- 
pose, which  would,  of  course,  form  part  of 
bis  future  cargo.  It  appears  to  me  to  be  imma- 
terial whether  he  went  m  ballast  or  had  a  stiffen- 
ing of  coals;  the  act  remains  the  same;  the 
•hip  was  thus  lawfully  engaged  in  the  ordinary 
work  in  which  a  ship  would  be  engaged  in  the 
port  under  the  circumstances.  Whilst  waiting 
for  her  turn  at  the  coaling  staith,  and  during  the 
limited  fifteen  days,  the  storm  occurred  which 
caused  the  loss  which  gave  rise  to  the  present 
action. 

Our  attention  was  called  during  the  argument 
to  the  fact  that  the  policy  bore  on  the  face  of 
it  a  double  stamp,  and  that  it  was  properly  stamped ; 
therefore,  both  as  a  voyage  policy  and  as  a  time 
policy.  I  cannot  mysel!  understand  why  this  case 
should  be  regarded  differently  from  time  policies 
generally;  and  if  I  am  right  in  reading  this  as  a 
time  policy,  then  the  objection  raised  by  the  de- 
fendants, that  this  was  a  "deviation/'  does  not 
apply.  In  treating  of  time  policies,  in  his  work 
on  Marine  Insurances,  Mr.  Arnould  says  (vol.  1, 
%th  edit.,  p.  349):  "In  such  policies  the  risk 
insured  is  entirely  independent  of  the  voyage  of 
the  ship  (iter  navis) ;  and  the  policy  covers  any 
voyage  whatever  which  the  ship  may  make,  and 
any  loss  or  damage  which  she  may  sustain  by  the 
perils  insured  against  within  the  space  of  time 
limited  in  the  policy."  9 

.  My  Lord  ana  my  brother  Amphlett  think  this 
it  not  a  time  policy,  in  which  ease  the  argument  as 
to  the  fifteen  days  is  simple  and  complete,  but  I 


1  cannot  agree  with  them.  I  think  it  is  clearly  a 
time  policy,  and  therefore  the  nature  of  the  risk  is 
immaterial,  and  that  being  so,  it  appears  to  mo 
that  this  loss  is  clearly  within  the  words  of  the 
policy,  and  occurred  during  the  time  covered  by  it, 
and  by  reason  of  the  perils  insured  against,  and  that 
there  is  nothing  to  prevent  the  words  from  having 
their  natural  and  ordinary  meaning,  and  that, 
consequently,  the  assured  (the  plaintiffs)  are 
entitled  to  recover.  I  say  nothing  as  to  the  ques- 
tion which  might  have  arisen  if  the  vessel  had 
not  regularly  prosecuted  the  voyage  from  Pomaron 
to  Newcastle. 

Judgment  for  the  defendants. (a) 

Solicitor  for  the  plaintiffs,  IF.  W.  Wynne,  agent 
for  Forshaw  and  Hawkins,  Liverpool. 

Solicitors  for  the  defendants,  Freshfields  and 
Williams. 
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July  27  and  29,  and  Nov.  2, 1875. 

(Before  Sir  Robert  Piiilliuore.) 

The  M.  Moxham. 

Damage  done  by  a  ship  to  realty  abroad — Pleading 

— Governing  law — Jurisdiction. 
The  question  of  liability  of  a  shipowner  proceeded 
against  in  the  English  Admiralty  Court  for  an 
injury  done  by  his  ship  to  a  pier  projecting  into 
the  sea,  but  attached  to  the  soil  of  a  foreign  country 
is  governed  by  English  law  and  not  by  the  lex 
loci ;  hence  a  plea  that  by  the  lex  loci  a  shipowner 
is  not  liable  for  the  negligent  acts  of  the  master 
and  mariners  in  charge  of  his  ship  is  no  defence 
to    an    action    in    rem    for    the   recovery     of 
damages  in  respect  of  injuries  done  by  the  ship  to 
a  pier  in  a  foreign  country. 
Semble,  that  the  English  Admiralty  Court  has  juris- 
diction over  an  action  for  damage  or  trespass  to 
realty  situate  upon  the  soil  of  a  foreign  country, 
such  damage  being  done  by  a  British  ship  upon 
the  sea  within  tlie  ebb  and  flow  oftJie  tide. 
Tins  was  a  cause  of  damage  instituted  on  behalf 
of  the  Mar bella  Iron  Company  (Limited)  against 
the  steamship  M.  Moxham  and  her  owners  inter- 
vening.   The  case  now  came  before  the  court  on 
motion  made  on  behalf  of  the  plaintiffs  to  strike 
out  certain  portions  of  the  defendants*  answer  to 
the  petition.    The  plaintiffs'  petition  as  it  origin- 
ally stood  was  so  far  as  material  as  follows : 

1.  The  plaintiffs  are  the  Marbella  Iron  Ore  Company 
(Limited),  an  English  Joint  Stock  Company  established 
under  the  Companies'  Act  1862,  and  the  Acts  incorporated 
therewith  for  the  purpose  among  other  things  of  ex- 
porting ore  from  Marbella,  in  the  conn  try  of  Spain,  to 
England  and  other  places.  The  offices  of  the  company 
are  at  No.  1,  Crown  Buildings,  Queen  Victoria-street,  in 
the  City  of  London.  The  plaintiffs  were,  at  the  time  of 
the  grievances  hereinafter  mentioned,  possessod  of  a  pier 
situate  at  Marbella  aforesaid  for  the  purpose  of  shipping 
iron  ore  on  board  ships. 

2.  About  8.30  a.m.  on  the  5th  Oot.  1874,  the  steamship 
M,  Moxham  came  to  Marbella  for  the  purpose  of  loading 
iron  ore  from  the  said  pier  of  the  plaintiffs.  There  was 
scarcely  any  wind  at  the  time,  and  the  sea  was  perfectly 
smooth  and  there  was  no  current. 

3.  Those  on  board  the  M.  Moxham  instead  of  keeping 
olear  of  the  pier  as  they  could  and  might  easily  have  done 
bo  negligently  navigated  the  said  steamship  that  she 
approached  and  came  into  violent  collision  with  the  said 

(a)  The  plaintiffs  have  given  notice  of  appeal  from  this 
decision. 
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pier,  and  carried  away  the  whole  bead  of  the  pier,  canting 
enormous  damage  to  it,  and  throwing  several  trucks  laden 
with  iron  ore  into  the  sea. 

4.  The  aforesaid  collision  and  the  damages  consequent 
thereon  were  occasioned  by  the  negligence  and  improper 
navigation  of  those  on  board  the  M.  Moxham. 

5.  The  plaintiff*,  in  addition  to  the  expense  of  repairing 
the  pier,  hare  sustained  and  will  sustain  considerable 
damages  by  reason  of  being  called  upon  to  pay  demurrage 
to  divers  ships  at  the  time  of  the  said  collision  under 
charter  to  load  iron  ore  at  the  said  pier,  and  by  reason  of 
extra  expense  incurred  in  the  shipment  of  iron  daring  the 
repair  of  the  said  pier,  and  extra  freight  in  consequence  of 
the  dolay  in  loading  vessels. 

The  answer  filed  on  behalf  of  the  defendants,  the 

owners  of  the  M.  Moxham,  was  so  fur  as  material  as 

follows : 

Parker  and  Clarke,  solicitor?,  for  Ebenezer  Carry,  &c., 
the  owners  of  the  steamship  or  vessel  if.  Moxham,  tho 
defendant*  in  this  cause  say  as  follows  : 

1.  They  deny  so  ranch  of  the  first  article  of  the  petition 
as  alleges  tbat  the  plaintiffs  were  possessed  of  the 
Marvella  pier  in  the  said  petition  mentioned,  [and  they 
say  that  the  said  pier  was  at  the  time  of  the  said  collision 
annexed  to,  and  that  it  formed  part  of  tho  land  of  Spain, 
and  that  this  Honourable  Court  has  not  jurisdiction  to 
entertained  this  suit]. 

2.  They  say  that  tbo  said  alleged  collision  was  not  a 
violent  one.  and  that  it  took  place  owing  to  the 
current,  and  the  shallowness  of  the  water  near  the 
said  pier  preventing  the  M.  Moxham  from  answering  her 
helm,  as  but  for  such  matters  she  would  have  done,  and 
that  the  said  alleged  collision  was  not  occasioned  by  any 
negligent  navigation  of  tho  M.  Moxham,  but  was  the 
result  of  inevitable  accident. 

3.  They  further  say  that  tho  said  pier  was  so  weakly 
and  insufficient  and  improperly  constructed  and  fastened 
as  not  to  bo  capable  of  sustaining  contacts  from  such 
ships  as  the  AT.  Moxham  necessarily  incidental  to  their 
going  alongside  tho  said  pier  for  the  purposes  in  the  said 
petition  stated,  and  that  the  said  alleged  collision  was  a 
unnal  and  ordinary  contact  necessarily  incidental  to  tho 
M.  Moxham  going  alongside  the  said  pier  for  tho  said 
purposes,  and  one  which  the  said  pier  ought,  if  properly 
and  sufficiently  constructed  and  faatenod,  to  have  sus- 
tained without  being  damaged,  and  no  more,  and  that  the 
said  alleged  damage  was  wholly  occasioned  by  the  said 
pier  having  been  so  weakly,  and  insufficiently,  and  im- 
properly constructed  and  fastened,  and  not  otherwise. 

4.  They  further  say  that  tho  said  alleged  collision 
happened  within  tho  territory  and  jurisdiction  of  Spain, 
[and  that  tho  said  pier  at  the  time  of  the  collision  was 
annexed  to  and  formed  part  of  the  land  of  Spain]  and  that 
if  the  said  collision  waft  occasioned  by  any  negligence  or 
improper  navigation  of  those  on  board  the  M.  Moxham,  it 
was  solely  occasioned  by  the  negligence  of  the  master  or 
mariners  of  tho  M.  Moxham,  and  not  by  the  defendants 
or  any  of  them,  and  that  by  tho  law  of  Spain  in  force  at 
the  time  and  place  of  the  said  collision,  the  master  and 
mariners  of  the  ship,  and  not  the  ship  or  her  owners  are 
liable  in  damages  in  respeot  of  a  collision  occasioned  as  in 
the  petition  alleged,  and  by  Buoh  law  neither  tho  M.  Mox- 
ham nor  the  defendants  nor  any  of  them  are  or  is  liable  in 
respect  of  the  damages  prooeoded  for  in  this  cause. 

5.  They  deny  tho  truth  of  the  fifth  article  of  the  said 
petition,  and  further  say  that  the  said  article  is  irrelevant 
as  being  matter  only  for  tho  registrar  in  the  event  of  a 
reference. 

0.  The  defendants  further  say  that  by  the  law  of  Spain 
in  foroo  at  tho  time  and  place  of  the  said  collision, 
wherever  the  owner  of  a  ship' has  becomo  liable  in  dam- 
ages by  reason  of  the  aot  or  default  of  the  master  of  such 
snip,  such  owner  is  not  liablo  in  damages  beyond  the 
value  of  suoh  ship,  and  her  freight  being  earned  at  the 
time  of  *he  com  mi  an  ion  of  such  act  or  default,  and  can 
fully  discharge  such  liability  by  abandoning  suoh  ship 
and  freight  to  the  person  claiming  suoh  damages,  or  by 
paying  to  such  por«on  the  full  value  of  suoh  ship  and 
freight,  and  tho  defendants  say  that  if  they  are  liable  to 
the  plaintiffs  in  respeot  of  the  collision  in  the  said 
potitfon  montioned,  they  have  so  become  liable  by  the 
aot  or  default  of  the  master  of  the  M,  Moxham  and  not 
otherwise,  and  that  by  the  said  law  of  Spain  in  force 
as  aforosaid,  they  are  not  liable  to  the  plaintiff  in  respect 
of  the  said  collision  beyond  the  valuo  of  the  M,  Moxham 


and  her  freight  being  carried  at  the  time  of  the  said 
collision,  and  are  entitled  to  fully  discharge  such  KabOity 
by  abandoning  the  If.  Moxham  and  her  said  freight  to 
the  plaintiffs  or  by  paying  to  the  plaintiffs  the  full  van* 
of  the  If.  Moxham  and  her  freight  being  carried  at 
aforesaid. 

And  the  said  Parker  and  Clarke  pray  the  Bight  Hoa> 
ourable  the  Judge  to  pronounce    swgatnat  the  diaafi 

grocpeded  for,  and  to  dismiss  the  defendant*  and  tsar 
ail  from  all  further  observance  of  justice  in  this  tnit, 
and  to  condemn  the  plaintiffs  in  costs,  or  to  pronoun 
that  the  defendants  are  not  liable  to  the  plaintiffs  ii 
respect  of  such  damage  beyond  the  value  of  the  M.  Jfos. 
ham  and  her  freight  being  carried  at  the  time  of  the  slid 
collision,  and  that  they  are  entitled  to  discharge  sees 
liability  .by  abandoning  the  M.  Moxham  and  her  freight,  or 
by  paying  the  full  value  thereof  to  the  plaintiffs,  lad 
that  further  and  otherwise  right  and  justice  may  be 
administered  to  the  defendants  in  the  premises. 

July  27,  1875. — Tho  plaintiffs  now  moved  the 
court    (as    stated    in    their    notice    of    motion) 
"  to    strike    out    so     much    of     Artticle    1    of 
the    answer    filed    herein   as    alleges    that  this 
honourable  court  has    no  jurisdiction   to  enter- 
tain the  suit,   and    also   article    4   of    the  said 
answer  on  the  ground  that  the  same  are  improper 
and  irrelevant,  and  bad  in  substance  and  also  on 
the  ground   stated  in  the    affidavit  of    Chaxiei 
Cydwelyn  Ellis  to  be  read  on  the  hearing  of  this 
motion."    Tho  affidavit  referred  to  in  the  notice  of 
motion  stated  that  the  collision  having  occurred  on 
the  5th  Oct.  1874,  the  M.  Moxham  was  arrested  a 
few  days  after  by  process  issuing  oat  of  the  proper 
tribunal  in  Spain  ;  that  at  the  time  of  the  collision 
tho  if.  Moxham  was  under  charter,  and  upon  the 
vessel  being  arrested  the  defendants  communicated 
with  the  plaintiffs,  with  a  view   of  procuring  the 
release  of  the  ship,  and  thereupon   in  order  to 
obtain  the  said  release  an  agreement  was  made 
between  the  plaintiffs  and  defendants,  and  als) 
between    the    plaintiff    and    the    captain  of  the 
M.  Moxham  at  his  request,  and  with  the  authority 
of  the  defendants,  that  the  said  vessel  should  be 
released,  and  that  the  liability  of  the  defendant! 
for  the  alleged  negligence   of    the    ship   should 
bo    determined  by  proceedings     in   the    English 
Courts;    that    upon    the    faith    of    this    agree- 
ment tho    M.    Moxham    was    released,  and  wn 
allowed  to  be  loaded  and  sailed  for  England  for 
the  benefit  of  tho  owners  and  charterers ;  that  H 
was  contrary  to  good  faith  and  the  true  intent  and 
meaning  of  tho  said  agreement  that  the  defendant! 
should  attempt  to  set  up  as  a  defence  that  (he 
court  had  no  jurisdiction.      The    words  of  the 
answer  between  brackets  thus  [         ]  were  added 
or  struck  out  by  agreement  between  the  parties  at 
the  hearing  as  shown  in  the  course  of  the  argu- 
ment. 

Butty  Q.C.  and  Benjamin,  Q.C.  (Johnstone  «ith 
them)  for  the  plaintiff  in  support  of  the  motion.- 
An  action  will  not  lie  in  this  country  for  a  tresptsi 
to  realty  committed  abroad  (Dotdson  v.  Matikem, 
4  R.  503),  and  consequently  if  this  were  a  comae* 
law  action  it  might  bo  said  that  there  is  no  juris* 
diction ;  but  the  Admiralty  Court  Act  1861  $* 
Vict.  c.  10,  s.  7)  gives  "jurisdiction  over  any  dais 
for  damage  done  by  any  ship,"  and  this  whoflf 
apart  from  any  question  of  the  action  being  bev 
oi*  transitory.  In  The  Uhla  (L.  Rep.  2  Ado.  4 
Ecc.  p.  29,  n. ;  19  L..  T.  Rep.  N.  S.  89 ;  3  Mar.lew 
Cas.  0.  S.  148)  a  ship  was  condemned  for  the 
damage  done  to  Falmouth  Pier ;  if  the  action  had 
been  at  common  law  and  the  venue  **w\  ben  hdi 
in  Middlesex,  and  it  had  appeared  +*»**  thefeA 
was  in  Cornwall,  the 
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suited ;  but  in  admiralty  no  such  coarse  could  be 
taken:  the  court  held  that  it  had  jurisdiction 
under  the  Act,  and  no  question  was  raised  as  to 
the  local  venue.  [Sir  &.  Phillimorb. — Foreign 
courts  do  not  try  local  actions  arising  in  countnos 
outside  their  own  jurisdiction.]  But  this  court 
does  not  follow  Foreign  courts,  but  English  courts 
which  do  try  such  actions. 

Watkin  Williams,  Q.C.  for  the  defendants. — 
We  do  not  wish  to  contest  the  question  of  juris- 
diction, having  agreed  to  submit  to  it  as  stated  in 
the  affidavit  of  Ellis.  I  propose  to  strike  out  the 
last  words  of  the  first  article  of  the  answer. 

Sir  B.  Phillimore. — I  am  inclined  to  consider 
that  there  iB  jurisdiction,  subject  to  any  argu- 
ment I  may  hear  to  the  contrary,  and  therefore  I 
shall  not  raise  any  objection  to  taking  jurisdiction ; 
but  of  course  my  not  objecting  will  not  give  the 
court  jurisdiction. 

Butt,  Q.C.— I  claim  that  all  the  words  in  art.  1 
of  the  answer  relating  to  jurisdiction  should  be 
struck  out,  that  is  to  say  all  words  after  the  word 
"  mentioned." 

Williams,  Q.C. — Then  I  ask  that  the  words 
alleging  the  pier  was  annexed  to  the  land  of  Spain 
be  inserted  in  the  4th  article  of  the  answer. 

Sir  B.  Phillimore. — Then  let  the  answer  stand 
amended  in  these  respects. 

Butt,  Q,C. — Then  the  only  question  is  as  to  the 
local  law,  although  as  this  is  a  cause  over  which 
the  court  has  prima  facie  jurisdiction,  that  juris- 
diction, in  the  absence  of  the  plea  struck  out,  exists 
by  law  and  not  by  consent.  Then  upon  the  4th 
article  ef  the  answer,  the  question  is  whether  a 
tort  committed  by  a  British  subject  against  a 
British  subject  in  a  foreign  country  is  triable  in  an 
English  Court.  There  can  be  no  doubt  that  a 
wrong  committed  by  one  Englishman  upon  another 
in  foreign  territory  is  triable  by  the  courts  of  this 
country,  and  that  a  defendant  may  be  made 
responsible  for  such  a  wrong  (Scott  v.  Lord  Sey- 
mour, 31  L.  J.  457,  Ex. ;  6  L.  T.  Bep.  N.  S.  607 ; 
in  error,  1  H.  &  0.  219 ;  32  L.  J.  61,  Exch. ;  8  L.  T. 
Bep.  N.  S.  511) ;  that  case  turned  no  doubt  very 
much  upon  a  question  of  procedure,  and  was, 
therefore,  within  the  lex  fori,  but  the  opinion  of 
Wightman,  J.  (in  error)  is  that  a  British  subject 
has  a  remedy  for  a  tort  committed  abroad  by 
another  British  subject  even  though  the  foreign 
law  gives  him  no  remedy.  And  tnis  doctrine  is 
concluded  by  the  Halley  (L.  Bep.  2  P.  C.  193 ;  18 
I*  T.  Bep.  N.  S.  879;  3  Mar.  Law  Cas.  0.  S.  131), 
which  is  exactly  in  point,  deciding  that  in  a  case 
of  tort  in  foreign  territory  English  Courts  do  not 
apply  the  foreicm  law  in  order  to  determine  the  legal 
consequences  of  the  act  done,  but  the  English  law. 
A  British  subject  is  triable  in  England  for  the 
murder  of  a  British  subject  abroad :  (B.  v.  Helsham, 
4  C.  &  P.  394).  By  the  Admiralty  Court  Act  1861 
(24  Vict.  o.  10),  s.  6,  this  court  has  jurisdiction  over 
any  claim  for  damage  done  by  a  ship.  This  tribunal 
in  dealing  with  a  case  within  its  competence  will 
apply  the  law  of  England.  The  law  of  Spain 
cannot  apply  to  a  case  between  British  subjects 
concerning  an  act  done  by  a  British  ship ;  such  a 
question  must  be  governed  by  British  law,  that  is 
by  the  law  administered  in  this  court. 

Messina  v.  Petrococchino,  L.  Bep.  4  P.  0.  144 ;  26 
L.  T.  Bep.  N.  8.  £61 1 1  Asp.  Mar.  Law  Gat.  299 ; 

2fefloU»ftT*Bep.2RC.198;18L.T.Bep.  N.  S. 
899;  5  Bar.  law.  Om.  O.  8. 181. 

[Sir  B.  Phit j .mora  — In  the  United  States  it  has 
You  DX,  N.S. 


been  distinctly  ruled  that  although  pilotage  may 
be  made  compulsory  by  statute,  yet  shipowners 
are  not  thereby  exempt  from  liability  for  the 
negligence  of  the  pilot:  (The  China,  7  Wallace 
Sup.  Court  Bep.  54.)  This  decision  in  its  effect 
very  much  resembles  The  Halley.]  Even  sup- 
posing Spanish  law  would  govern  if  the  present 
case  had  arisen  upon  land,  it  cannot  be  applied 
here  because  the  cause  of  action  arose  upon  navi- 
gable waters  with  ebb  and  flow  of  tide.  The  ship 
was  afloat,  and  the  negligence  of  her  master 
occasioned  the  injury ;  the  thing  and  the  persons 
occasioning  the  injury  were  subject  to  British  law ; 
the  master  on  board  his  ship  was  practically  upon 
British  territory  and  within  British  jurisdiction  in 
respect  of  all  torts  or  wrongful  acts  committed  by 
him.  By  foreign  law  at  least,  the  conduct  of  a 
foreign  master  on  board  his  own  ship  is  governed 
entirely  by  the  law  of  his  own  country;  he  is 
liable  to  no  other  jurisdiction  in  criminal  matters. 
In  Lloyd  v.  Guibert  (L.  Bep.  1  Q.  B.  115),  it  is  dis- 
tinctly laid  down  by  the  Exchequer  Chamber  that 
the  responsibility  of  owners  for  the  acts  of  their 
master  is  governed  by  the  law  of  the  flag,  and  that 
whoever  deals  with  a  master  in  a  foreign  port  acts 
upon  that  supposition  unless  the  contrary  appears. 
In  E.  v.  Anderson  (L.  Bep.  1  C.  C.  B.  161)  it  is 
held  that  the  admiralty  jurisdiction  of  England 
extends  over  British  vessels  not  only  when  they 
are  sailing  over  the  high  seas,  but  also  when  they 
are  in  the  rivers  of  a  foreign  territory  at  a  place 
below  bridges,  where  the  tide  ebbs  and  flows,  and 
where  great  ships  go,  and  that  all  seamen,  whatever 
their  nationality,  serving  on  British  ships  are  amen- 
able to  the  provisions  of  British  law.  If,  therefore, 
in  both  civil  contract  and  criminal  acts  the  law  of 
the  flag  governs  and  the  tribunals  of  the  flag  have 
jurisdiction,  why  does  not  the  same  rule  apply  in 
cases  of  tort  not  criminal  where  the  injury  has 
been  done  bv  the  master  of  a  British  ship  on 
board  a  British  ship  to  a  British  subject  resident 
abroad  P 

Watkin  Williams,  Q.C.  and  /.  0.  Matthew 
(E.  0.  Glarkson  with  them)  for  the  defendants,  in 
support  of  the  answer. — The  cause  of  action  is  the 
negligent  destruction  of  a  pier  forming  part  of  the 
sou  of  Spain  by  serf  ants  of  the  shipowners ;  by 
the  law  of  Spain  no  liability  attaches  to  the  ship- 
owners in  respect  of  such  negligence.  Starting 
with  the  assumption  that  the  court  has  jurisdiction 
there  has  been  no  tort  committed,  cognizable  in  this 
country.  Before  a  tort  committed  abroad  can  be 
tried  in  an  English  court  it  must  be  a  tort  within 
the  law  of  the  country  where  it  was  committed. 
By  The  Halley  (ubi  sup.)  it  was  decided  that 
according  to  the  law  of  England  if  a  person 
sues  on  an  alleged  cause  of  action  committed  in  a 
foreign  country,  it  is  not  enough  to  make  out  that 
there  was  a  liability  by  foreign  law,  but  there  must 
also  be  liability  bv  the  law  of  England.  To  give 
a  right  of  action  for  a  tort  committed  abroad  there 
there  must  be  such  a  right  both  by  the  foreign 
and  by  English  law.  This  is  not  a  mere  matter  of 
procedure. 

Phillips  v.  Eyre,  L.  Bep.  6  Q.  B.  1, 28 ; 

Smiths  Leading;  Cases,  Vol.  1. 7th  edit.  pp.  700, 701 ; 

Le  Roux  v.  Brown,  12  C.  B.  801. 

We  are  bound,  of  course,  to  use  the  English 
procedure,  but  we  cannot  be  precluded  from  giving 
evidence  of  the  foreign  law,  nor  does  The  SaUev 
(ubi  sup.)  show  that  the  defendant  is  to  be  deprived 
of  this  right;  on  the  contrary  a  defendant  may 
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avail  himself  of  that  law  so  far  as  it  is  in  his 
fay  our;  that  case  only  establishes  that  a  defendant 
cannot  avail  himself  of  foreign  law  to  escape 
the  result  of  an  obligation  imposed  by  that 
law ;  it  cannot  be  used  to  establish  the  converse  of 
that  proposition.  The  rule  as  to  marriages  made 
abroad  is  in  point ;  they  are  valid  only  here  when 
valid  by  both  English  and  foreign  law.  The  court 
should  adopt  the  law  of  Spain,  and  if  by  that  law  no 
wrong  has  been  done  between  the  parties,  the  law 
of  England  cannot  give  a  remedy  where  no  wrong 
exists ;  the  civil  liability  for  an  act  done  derives 
its  existence  from  the  law  of  the  place  where  the 
act  was  done,  and  when  the  law  of  that  place  does 
away  with  that  liability,  the  act  cannot  be  called 
in  question  elsewhere  :  (Phillips  v.  Eyre,  L.  Rep. 
4  Q.  B.  225 ;  L.  Rep.  6  Q.  B.  1.)  It  cannot  be  that 
a  man  is  to  be  held  liable  in  this  country  for  doing 
an  act  abroad  which  is  perfectly  lawful  in  the  place 
in  which  it  was  done.  In  Dobree  v.  Napier  (2 
Bing.  N.  0.  781)  it  was  held  that  the  defendant, 
who  was  a  British  subject,  was  not  liable  for 
seizing  a  ship  under  the  authority  of  a  foreign 
power,  his  act  being  lawful  by  the  law  of  the 
authority  for  which  he  acted  although  contrary  to 
English  statute  law.  In  Reg.  v.  Lesley  (Bell's 
0.  0.  220 ;  29  L.  J.  97,  M.  C.)  it  was  held  that  an 
imprisonment  on  board  a  British  ship  in  a  foreign 
port  under  the  authority  of  the  foreign  govern- 
ment was  justifiable  on  the  part  of  the  master  of 
the  ship,  but  not  upon  the  high  seas.  In  West- 
lake's  International  Law  it  is  said  (p.  240)  that 
"  the  legal  character  and  consequences  of  an  act 
must  depend  upon  the  jurisprudence  of  the  country 
where  it  is  done,  and  not  on  that  of  any  spot  to 
which  its  consequences  may  extend.  The  damage 
is  not  an  injury  unless  it  results  from  an  act  pro- 
hibited by  the  law  which  governs  the  agent."  In 
The  General  Steam  Navigation  Company  v.  Quillou, 
(11  M.&W.  877)  it  was  held  in  an  action  brought 
by  the  plaintiffs  against  the  defendant  as  owner  of 
a  steamer  for  damage  by  collision,  that  a  plea 
alleging  that  the  ship  was  French  and  that  she 
was  owned  by  a  French  company  of  which  the 
defendant  was  a  member,  and  that  by  the  law  of 
France  the  company,  being  in  the  nature  of  a 
corporation,  and  not  the  defendant,  was  liable  for 
the  negligence  of  the  master  and  crew,  was  a  good 
plea. 

Benjamin,  Q.0.  in  reply. — The  negligence  com- 
plained of  was  not  upon  land,  but  it  was  in  navi- 
gating a  British  steamship  on  tidal  waters,  and 
consequently  the  act  must  be  taken  in  the  eve  of 
the  law  to  have  been  done  upon  British  territory. 
The  act  was  a  tort  by  the  law  of  Spain,  and  the  only 
question  is  one  of  responsibility  for  the  acts  of  the 
person  who  did  it  and  that  question  must  be 
governed  by  the  maritime  law  as  administered  in 
this  court,  as  the  person  doing  the  act,  the  master 
of  the  ship,  was  a  British  subject  then  upon  a 
British  vessel  navigating  tidal  waters. 

Reg  v.  Anderson,  L.  Rep.  1  C.  C  R.  161 ; 
The  Industrie,  L.  Rep.  8  Adm.  &  Eoo.  303;  24  L. 
T.  Rep.  N.  S.  446 ;  1  Asp.  Mar.  Law  Cas.  16. 

Cur.  adv.  vult. 
July  29. — Sir  R.  Phillimore. — I  have  consulted 
all  the  authorities  mentioned  to  the  court,  and 
have  arrived  at  the  conclusion  that  the  fourth 
article  must  be  struck  out,  and  I  decide  that  the 
law  of  England  and  not  the  law  of  Spain  must 

fjvern  this  question.    I  give  this  decision  now  as 
understand  there  is  a  desire  for  a  commission  to 


examine  witnesses  in  Spain  before  the  trial  oomei 
on,  and  I  will  give  a  reasoned  judgment  at  a  futon 
time. 

Nov.  2. — Sir  R.  Philhkore  now  delivered  lrii 
reasoned  judgment. — In  this  case  a  suit  has  been 
instituted  on  behalf  of  an  English  Joint  Stock 
Company,  who  are  possessed  of  a  pier  at  MarbcUt 
in  Spain,  against  the  steamship  M.  Moxham. 

The  petition  alleges  that  the  negligent  navigation 
of  the  steamship  brought  her  into  collision  with  the 
pier,  and  caused  great  damage  to  it.  The  answer 
denies  the  negligent  navigation  and  says  the  daman 
was  the  result  of  inevitable  accident  or  of  the  insuffi- 
cient state  of  the  pier,  and  further  pleads  in  the 
4th  article  according  to  the  amendment  proposed 
and  accepted  at  the  hearing  as  follows:  "They 
further  say  that  the  said  alleged  collision  happened 
within  the  territory  and  jurisdiction  of  Spain,  and 
that  the  said  pier  at  the  said  time  was  annexed  to 
and  formed  part  of  the  land  of  Spain,  and  that  if 
the  said  collision  was  occasioned  by  any  negligence 
or  improper  navigation  of  those  on  board  tat 
M.  Moxham  it  was  solely  occasioned  by  the  negli- 
gence of  the  master  and  mariners  of  the  If.  Mot- 
ham,  and  not  by  the  defendants  or  any  of  them, 
and  that  by  the  law  of  Spain  in  force  at  the  time 
and  place  of  the  said  collision,  the  master  sad 
owners  of  the  ship,  and  not  the  ship  or  her 
mariners  are  liable  m  damages  in  respect  of  a  colli- 
sion as  in  the  petition  alleged,  and  by  Buch  law 
neither  the  M.  Moxham  nor  the  defendants  nor  any 
of  them  are  or  is  liable  in  respect  of  the  damage! 

Eroceeded  for  in  this  cause."  This  article  hai 
een  objected  to  on  the  ground  that  the  law  of 
Spain  does  not  govern  the  question,  which  is  to  bo 
decided  according  to  the  law  of  England,  and  the 
objection  to  the  jurisdiction  pleaded  in  a  former 
article  of  the  answer  having  been  withdrawn,  the 
only  question  which  I  have  now  to  determine  is 
whether  the  law  of  Spain  or  the  law  of  England  if 
to  be  applied  to  the  circumstances  of  the  case. 

The  damage  of  which  complaint  is  made  must  be 
taken  to  have  been  inflicted  by  a  British  merchant 
vessel  while  in  waters  subject  to  the  admiralty 
jurisdiction  within  the  ebb  and  flow  of  the  tide, 
upen  a  pier  in  the  territory  of  Spain.  The  act  of 
injury,  therefore,  was  done  from  the  merchant 
vessel  at  sea,  though  the  object  injured  was 
situate  on  the  land.  The  defendants  contend  that 
in  these  circumstances  this  court  mast  apply  the 
local  law,  which,  as  they  allege,  exempts  the  ship 
from  liability,  and  neither  the  lex  fori  nor  law  i 
the  flag,  under  which  the  ship,  if  improperly  navi- 
gated, would  be  liable  for  the  damage. 

Various  cases  were  cited  in  support  of  this  propo- 
sition, among  them  Dobree  v.  Napier  (2   Bing. 
N.  C.  781)  and  Phillips  v.  Eyre,  as  decided  in  the 
Queen's  Bench  and  in  the  Exchequer  Chamber 
(L.  Rep.  4  Q.  B.  225;    6  Q.  B.    1).      But  tat 
latter  of  these  cases  was  in  great  measure  de- 
pendent upon  peculiar  circumstances,  and  upon 
the  powers  of  a  colonial  legislature  as  recognised 
by  the  law  of  the  Empire.    And  in  the  former 
case  the  alleged  tort  arose  out  of  an  act  of  an  officer 
of  a  foreign  state,  acting,  as  the  court  held,  lawfully 
in  the  seizure  on  the  high  seas  of  a  vessel  breakiaf 
the  blockade,  and  therefore  committing  no  trespass.' 
Both  cases,  moreover,  turning  upon  acta  of  state, 
afford  no  safe  analogy  upon  which  the  court  coals 
rely.    Upon  behalf  of  the  plaintiffs  these  osesi 
were  more  especially  relied  upon :  Beg.  t.  Amkr 
son  (L.  Rep.  1  0.  0.  R.  161) ;  Uoyd  t.  OmsW 
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(L.  Eep.  1  Q.  B.  115 ;  6  Best  &  Sm.  100) ;  and 
The  Halley  (L.  Rep.  2  P.  C.  193).  In  the  first 
case,  which  related  to  a  charge  of  manslaughter 
committed  on  board  an  English  vessel  within  a 
French  river  where  the  tide  ebbed  and  flowed, 
Bovill,  C.J.  said:  "There  is  no  doubt  that  the  place 
where  the  offence  was  committed  was  within  the 
territory  of  France,  and  that  the  prisoner  was, 
therefore,  subject  to  the  law  of  France,  which  that 
nation  might  enforce  if  they  thought  fit ;  but  at 
the  same  time  he  was  also  within  a  British 
merchant  vessel,  on  board  that  vessel  as  a  part  of 
the  crew,  and  as  such  he  must  be  taken  to  have 
been  under  the  protection  of  the  British  law,  and 
also  amenable  to  its  provisions."  And  in  this  view 
the  other  judges  seem  to  have  concurred.  It  seems 
hardly  necessary  to  refer  to  other  cases,  but  I 
would  observe  that  the  case  of  Lloyd  v.  Q-uibert 
establishes  that  in  a  case  of  contract  the  responsi- 
bility of  the  owner  of  a  vessel  for  the  acts  of  his 
servants  is  governed  by  the  law  of  the  flag.  With 
regard  to  The  Halley,  I  think  it  unnecessary  to 
enter  into  an  examination  of  that  case,  the  decision 
in  which  is  of  more  indirect  application ;  but  I 
agree  with  the  counsel  for  the  plaintiffs  that  it 
points  in  the  same  direction. 

Upon  the  whole  I  am  satisfied,  both  upon  prin- 
ciple and  upon  the  authority  of  precedents,  that 
the  Spanish  law  is  not  applicable  to  the  present 
case,  and  that  tha  4th  article  must  be  reformed 
by  striking  out  all  that  part  which  pleads  the 
Spanish  law,  that  is  all  the  words  after  the  words 
•■  the  land  of  Spain." 

Solicitors  for  the  plaintiffs,  C.  Ellis  and  Co. 

Solicitors  for  the  defendant,  Parker  and  Clarke. 


Wednesday,  Nov.  2, 1875. 

(Before  Sir  B.  Phillimore.) 

The  General  Birch. 

Action  commenced  in  district  registry — Defendants 

out  of  jurisdiction  of  registry — Appearance  in 

London  Registry — Practice. 

Where  an  action  in  rem  is  instituted  against  a  ship 

in    a    district    registry    and    the    shipowners, 

residing  out  of  the  jurisdiction  of  that  registry, 

enter  an  appearance  in  the  London  Registry, 

the  appearance  must  show  where  the  action  was 

commenced,  the  title  of  the  cause  in  the  district 

registry,  and  that  the  defendants  are  resident  out 

of  the  jurisdiction  of  that  registry. 

This  was  a  cause  of  collision  instituted  in  rem  on 

the  30th  Oct.  1875  against  the  Swedish  vessel 

General  Birch  in  the  Liverpool  District;  Registry. 

The  owners  were  resident  out  of  the  jurisdiction  of 

that  registry,  being  the  Shipowners'  Association  of 

Christiania,  and  wished  to  avail  themselves  of  the 

right  given  by  the  Supreme  Court  Rules  1875, 

Order  XII.,  rule  3,  to  enter  an  appearance  in  the 

London  Registry. 

W.  0.  F.  Phillimore,  on  behalf  of  the  owners, 
now  applied  ex  parte  to  the  court  under  the  Su- 
preme Court  of  Judicature  Act  1873,  s.  22,  for 
directions   as  to  the  mode   of   procedure.     He 

S tinted  out  that  tinder  the  Liverpool  Admiralty 
istrict  Registrar's  Act  1870,  s.  13,  the  court  has 
power  to  transfer  the  cause  to  the  London 
Registry,  bat  in  that  case  it  would  then  be  neces- 
sary to  appear  in  the  Liverpool  Registry  and 
then  give  notice  to  the  other  side  of  the  motion, 


and  the  shipowners  preferred  to  have  the  pro- 
ceedings continued  in  London  at  once.  Order 
XII.,  rule  3  of  the  Supreme  Court  rules  would 
apply  if  the  cause  was  directed  to  proceed  under 
the  new  procedure,  but  not  otherwise.  Without 
directions  the  shipowners  did  not  know  how  an 
appearance  ought  to  be  entered  in  such  a  case  in 
the  London  Registry. 

Sir  R.  Phillimore  ordered  that  the  cause 
proceed  under  the  new  procedure,  that  the  appear- 
ance should  be  entered  in  the  London  Registry, 
and  that,  as  the  cause  had  been  commenced  in  the 
Liverpool  Registry,  the  appearance  should  recite 
that  the  cause  had  been  commenced  in  the  Liver- 
pool Registry,  should  show  what  the  title  of  the 
cause  was  in  the  Liverpool  Registry,  and  should 
state  that  the  defendants  resided  out  of  the  juris- 
diction of  that  registry. 

Solicitors  for  the  shipowners,  the  defendants, 
Waddilove  and  Nutt. 


Wednesday,  Nov.  9, 1875. 

(Before  Sir  R.  Phillimore.) 

The  Two  Brothers. 

County  Court  appeal — Appellate  court — Divisional 
court — Admiralty  Division — Supreme    Court  of 
Judicature  Act  1873,  ss.  34,  42,  45. 
Although  the  Supreme  Court  of  Judicature  Act, 
s.  45,  provides  that  County  Court  appeals  may  be 
heard  before  a  divisional  court  consisting  of  two 
or  three  judges  (sect.  40),  the  Admiralty  Division, 
having  all  the  exclusive  jurisdiction  of  the  High 
Court  of  Admiralty  before  the  passing  of  the  Act, 
still  retains  the  jurisdiction  to  hear  and  determine 
County  Court  Admiralty  appeals. 
This  was  a  motion  for  directions  as  to  an  appeal 
from  a  County  Court. 

The  cause  was  instituted  in  the  HuH  County 
Court  under  the  County  Courts  Admiralty  Juris- 
diction Act  1868,  and  on  the  28th  Oct.  1875 
judgment  was  delivered  in  that  court  against  the 
defendant  for  532.  Is.  hd.  Against  this  judgment 
the  defendant  was  desirous  of  appealing,  ana  had 
given  the  usual  notice  of  appeal,  and  had  filed  the 
usual  praecipe  instituting  a  cause  on  appeal  in 
the  registry  of  the  Admiralty  Court.  The  defen- 
dant had  tendered  to  the  registrar,  in  accordance 
with  the  provisions  of  sect.  26  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868,  security  for  the 
costs  of  the  appeal,  but  the  registrar  had  refused 
to  accept  the  security  on  the  ground  that  the 
appeal  to  the  Admiralty  Court  or  Division  had 
been  taken  away  by  the  Supreme  Court  of  Judica- 
ture Act  1873,  s.  45.  The  time  within  which  the 
security  had  to  be  given  had  in  consequence  of  this 
action  on  the  part  of  the  registrar  of  the  County 
Court  expired,  aud  the  defendant  was  consequently 
unable  to  appeal  without  special  leave.  The  case 
now  came  before  the  court  upon  motion  on  behalf 
of  the  defendant  to  the  judge  "  to  allow  and  direct 
in  what  manner  an  appeal  from  a  judgment  of  the 
County  Court  of  Yorkshire,  holden  at  Hull, 
Admiralty  Jurisdiction,  shall  be  proceeded  with." 

W.  Q.  F.  Phillimore,  for  the  defendant. — I  ask 
the  court  for  leave  to  appeal,  upon  depositing  the 
required  security  in  the  County  Court,  and  to 
give  directions  to  the  County  Court  Registrar  to 
take  the  security  when  offered.  Secondly,  I  ask 
far  directions  as  to  the  manner  in  whioh  the 
appeal  is  to  be  proceeded  with.    Formerly  County 
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Court  Admiralty  appeals  lay  to  the  High  Court  of 
Admiralty.  Dow,  by  the  Supreme  Court  of 
Judicature  Act  1873,  s.  34  there  are  assigned  to 
this  division  "  all  causes  and  matters  which  would 
have  been  within  the  exclusive  cognisance  of  the 
Court  of  Probate  or  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  of  the  High  Court  of 
Admiralty  if  this  Act  had  not  passed."  This 
appeal  would  have  been  within  the  exclusive 
cognisance  of  the  High  Court  of  Admiralty  if  the 
Act  had  not  passed,  by  reason  of  the  provisions  of 
the  County  Courts  Admiralty  Jurisdiction  Act 
1868,  s.  26,  and  bv  sect.  42,  "all  causes  and 
matters  which  would  have  been  within  the  exclu- 
sive cognisance  of  the  High  Court  of  Admiralty 
shall  be  assigned  to  the  present  judge  of  this 
said  Admiralty  Court  during  his  continuance  in 
office  as  a  judge  of  the  High  Court."  These  two 
sections  would  seem  to  keep  the  jurisdiction  to  hear 
County  Court  Admiralty  Appeals  in  this  division, 
but  by  sect.  45  it  is  provided  that  "  all  appeals  from 
...  a  County  Court  .  .  .  which  might,  before 
the  passing  of  this  Act,  have  been  brought  to  any 
court  or  judge  whose  jurisdiction  is  by  this  Act 
transferred  to  the  High  Court  of  Justice,  may  be 
heard  and  determined  bv  divisional  courts  of 
the  said  High  Court  of  Justice,  consisting  respec- 
tively of  such  judges  thereof  as  may  from  time  to 
time  be  assigned  for  that  purpose,  pursuant  to 
rules  of  court,  or  (subject  to  rules  of  court)  as  may 
be  so  assigned  according  to  arrangements  made 
for  the  purpose  by  the  judges  of  the  said  High 
Court."  Tnie  would  seem  to  show  that  an  appeal 
such  as  this  should  be  heard  by  a  divisional  court, 
but  no  such  court  as  yet  exists,  and  consequently, 
unless  we  can  appeal  to  the  Admiralty  Division 
there  is  no  appeal  at  all.  The  only  way  out  of  the 
difficulty  is  to  hold  that  the  45th  section  is  permis- 
sive, and  that  the  appeal  may  be  to  a  divisional 
court,  but  also  lies  to  the  Admiralty  Division. 
This  is  not  a  divisional  court,  which,  by  sect.  40, 
consists  of  two  or  three  Judges  of  the  High  Court 
of  Justice.  And  yet  the  Legislature  seemed  to  have 
contemplated  the  continuance  of  these  appeals  to 
the  judges  of  the  Admiralty  Division,  because,  by 
the  County  Courts  Act  1875,  which  came  into  opera- 
tion the  day  after  the  Supreme  Court  of  Judica- 
ture Acts,  there  is  an  express  provision  (sect.  10) 
as  to  the  necessity  for  obtaining  leave  to  appeal 
in  County  Court  Appeals  from  decisions  of  the 
Admiralty  Court  in  County  Court  Appeals.  [Sir 
B.  Phillimore. — I  see  that  sect.  34  of  the  Su- 
preme Court  of  Judicature  Act  1873,  in  assigning 
business  to  the  Chancery  Division  gives  that  division 
jurisdiction  over  all  matters  wittrin  the  exclusive 
cognisance  of  the  Court  of  Chancery  "except 
appeals  from  County  Courts."  This  is  not  the 
case  with  any  other  division.  May  it  not,  there- 
fore, be  inferred  in  all  other  cases,  Counby 
Court  Appeals  may  be  heard  in  the  same  manner 
as  heretofore  P] 

E.  0.  Clarkson,  for  the  plaintiff,  contra. — I  sub- 
mit that  the  only  court  which  has  jurisdiction  is  a 
divisional  court  appointed  under  sect.  45  of  the 
Supreme  Court  of  Judicature  Act  1873,  and  that 
this  court  has  no  power  to  interfere  with  the 
appeal 

W.  Q.  F.  PhUlimore  in  reply. 

Cur.  adv.  vuli. 

Nov.  16 — Sir  B.  Phillimore.— This  is  an  applica- 
tion for  leave  to  appeal  from  a  decision  of  the  County 
"  urt  of  Yorkshire,  the  time  prescribed  by  the 


statute  having  elapsed.  Two  questions  are  raised- 
one  as  to  whether  the  application  be  such  as  the 
court  ought,  in  the  exercise  of  its  discretion,  under 
the  County  Court  Act,  to  grant ;  the  other  as  to 
whether  the  application  be  rightly  made  to  this 
court  having  regard  to  the  provisions  of  the  Judi- 
cature Acts. 

First,  I  am  of  opinion  that  if  I  have  the  power 
I  ought,  in  accordance  with  the  spirit  of  former 
decisions  on  the  subject,  to  grant  the  applica- 
tion. 

The  second  question  is  more   difficult  to  de- 
termine.   The  34th  section  of  the  first   Judica- 
ture   Act    (1873)    relates  to  the   assignment  of 
certain  business  to  the  decisions  of  the  High  Court 
Paragraph  (2.)  (dealing  with  Chancery  business) 
provides,    that    there  shall  be  assigned   to  the 
Chancery  Division  of  the  High  Court,  "  all  causes 
and  matters  to  be  commenced  after  the  commence- 
ment of  this  Act,  under  any  Act  of  Parliament  by 
which  exclusive  jurisdiction,  in  respect  to  such 
causes  or  matters,  has  been  given  to  the  Court  of 
Chancery,    or   to    any  judges  or  judge   thereof 
respectively,  except  appeals  from  County  Courts." 
These  words  of  exception  as  to  appeals  seem  to 
intimate  that  where  they  are  not  used,   appeals 
from  County  Courts  are  included  in  the  category 
of  causes  and  matters  to  be  assigned.     The  second 
paragraph    as   to    assignments    to  the   Probate, 
Divorce,  and  Admiralty   Division  provides  that 
there    shall    be    assigned    to  that  division  "all 
causes  and  matters  which  would  have  been  within 
the  exclusive  cognisance  of  the  Court  of  Probate 
or  the  Court  for  Divorce  and  Matrimonial  Causes, 
or  of  the  High  Court  of  Admiralty,  if  this  Act 
had  not  passed."     At  the  end  of  sect.  42  it  is 
provided  that  subject  to  certain  exceptions  "  all 
causes  and  matters  which,  if  this  Act  had  not 
passed,   would  have  been  within  the    exclusive 
cognisance  of  the  High  Conrt  of  Admiralty,  shall 
be  assigned  to  the   present   judge   of  the  said 
Admiralty  Court  during  his  continuance  in  office 
as  a  judge  of  the  High  Court."    I  am  of  opinion 
that  the  present  application  relates  to  a  cause  or 
matter  which  has  hitherto  been  within  the  exclu 
sive  cognisance  of  the  present  judge  of  the  High 
Court    of   Admiralty.      The    Acts    which    gave, 
within   certain  limits,  jurisdiction   in  admiralty 
matters  to  the  County  Courts  confined  the  appeal 
from  their  decisions  to  this  court.    There  can  be 
no  reasonable  doubt,  I  think,  that,  if  there  was 
no  other  enactment  in  this  statute  as  to  County 
Courts,  the  present  application  would  have  been 
rightly    made.     But    reliance    is   placed  by  the 
counsel  who  oppose  the  application  on  the  45th 
section,  which  is  as  follows :  "  all   appeals  from 
petty  or  quarter  sessions,  from  a  County  Court,  or 
from  any   Inferior    Court,  which   might,  before 
the  passing  of  this  Act  have  been  brought  to  any 
court  or  judge,  whose  jurisdiction  is  by  this  Act* 
transferred  to  the  High  Court  of  Justice,  may  be 
heard  and  determined  by  divisional  courts  of  the 
said  High  Court  of  Justice,  consisting  respectively 
of  such  of  the  judges  thereof  as  may  from  time  to 
time  be  assigned  for  that  purpose,   pursuant  to 
rules  of  court,  or  (subject  to  rules  of  court)  as  may 
be  so  assigned,  according  to  arrangements  mai 
for  the  purpose  by  the  judges  of  the  said  Higfl 
Court.     The    determination    of     such     appeatt 
respectively  by  such  divisional  courts  shall  be  final 
unless  special  leave  to  appeal  from  the  «"»h»  to  As 
Court  of  Appeal  shall  be  given  by  the  diviswafll 
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court  by  which  any  such  appeal  from  an  inferior 
court  shall  have  been  heard." 

After  much  consideration  I  have  arrived  at 
the  conclusion  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  limit  the 
powers  already  granted  by  the  previous  section 
to  the  present  judge  of  the  High  Court  of 
Admiralty,  and  that  the  45th  section  must  be 
construed  so  as  to  be  in  harmony  with  the 
42nd  section.  I  should  mention  also  that  the 
last  County  Court  Act  (38  &  39  Vict.  c.  50), 
which  was  passed  in  the  same  session,  though,  a 
little  earlier  than  the  last  Judicature  Act,  but 
which  comes  into  operation  a  day  later,  viz.,  on  the 
2nd  Nov.,  contemplates  the  High  Court  of  Admi- 
ralty as  the  only  Court  of  Appeal  from  the  Admiralty 
Jurisdiction  of  the  County  Courts. 

Having  arrived  at  this  conclusion  I  thought  it 
nevertheless  my  duty  to  confer  with  Sir  James 
Hannen  upon  the  construction  of  the  Act.  He 
has  given  careful  attention  to  the  subject,  and 
while  he  thinks  the  question  is  not  free  from 
doubt  expresses  his  opinion  to  me  in  language 
that  I  am  allowed  to  cite : — 

"  My  impression  is  that  the  effect  of  the  34th 
and  42nd  sections  of  the  Judicature  Act  1873  is 
that  you  bring  with  you  into  the  High  Court  all 
the  jurisdiction  and  powers,  including,  that  of 
hearing  appeals  from  the  County  Courts,  which 
you  formerly  possessed  as  judge  of  the  Court  of 
Admiralty,  and  that  the  effect  of  the  45th  section 
is  not  to  take  away  or  limit  any  of  those  powers, 
but  that  it  is  merely  permissive  and  prospective,  and 
that  until  rules  of  court  or  arrangements  be  made 
by  the  judges  of  the  High  Court  of  Justice  for  the 
purpose  of  holding  divisional  courts  for  the 
hearing  of  appeals  from  County  Courts,  &c,  your 
jurisdiction  remains  unaffected." 

Fortified  by  this  agreement  with  my  opinion  I 
decide  that  this  application  is  rightly  made,  and  I 
grant  it  and  I  direct  the  registrar  of  the  County 
Court  to  receive  the  security  for  costs  offered  by 
the  plaintiff. 

Solicitors  for  the  plaintiffs,  Waddilove  and  Nutt.. 

Solicitor  for  the  defendants,  Pritchard  and  Sons 


Reported  by  M.  W.  McKellar,  Esq.,  Barriater-*t-Law. 

June  16, 17,  and  18,  and  Dec.  21, 1875. 
Dudgeon  v.  Pembroke. 

Marine  insurance — Time  policy — Seaworthiness — 

Perils  insured  against. 

Upon  a  time  policy,  the  risk  attaching  while  the 
ship  is  in  the  hands  of  tits  assured,  if  the  ship  be 
lost  (although  by  perils  insured  against)  in  conse- 
quence of  her  unseaworthiness  starting  upon  Iter 
first  voyage,  the  assured  cannot  recover. 

Plaintiffs  insured  their  steamer,  which  being  just 
repaired  was  then  in  their  dock,  on  a  time  polity 
for  a  year,  underwritten  by  the  defendant.  She 
crossed  the  North  Sea  in  fine  weather,  but  made 
water;  and  on  her  return,  being  waterlogged  in 
bad  weather,  she  stranded  and  became  a  total 
loss. 

Ai  the  trial  the  jury  could  not  aoree  whether  she  was 
seaworthy  ai  the  beginning  ojtlie  first  voyage,  nor 
whether  wnseaworthiness  was  the  cause  of  her 
loss.    They  found,  however,  thai  the  plaintiffs  did 


not  know  she  was  unseaworthy,  and  it  was  ad- 
mitted that  the  loss  was  due  immediately  to  perils 
of  the  sea.     The  verdict  was  entered  for  the  plain' 
tiffs. 
Held,  by  the  majority  of  the  Exchequer  Chamber 
(reversing  the  Queen* s  Bench),  that  if  the  unsea- 
worthiness at  the  beginning  of  the  voyage  be  as* 
sumed  to  have  caused  the  loss,  the  consequences, 
under  the  circumstances,  were  imputable  to  the 
plaintiffs,  and  should  be  borne  by  them  rather  than 
by  the  defendant ;  and  that  there  must  be  a  new 
trial. 
Per  Lord  Coleridge,  C.J.  (besides  agreeing  with  the 
majority)  that  upon  the  assumption  mentioned, 
the  ship  was  not  lost  by  perils  insured  against ; 
and  that  a  time  policy  implies  a  condition  of 
seaworthiness. 
Per   Brett,   J.  and  Amphlett,  B.,  dissentientibus, 
that  the  verdict  was  rightly  entered  for  the  plain- 
tiffs. 
This  was  an  appeal  by  the  defendant  against  a 
decision  of  the  Court  of  Queen's  Bench,  in  dis- 
charging a  rule  to  set  aside  a  verdict  found  for  the 
plaintiffs,  and  to  enter  a  verdict  for  the  defendant 
or  for  a  new  trial. 
The  following  is  a  statement  6f  the  case : 
The  action  was  brought  to  recover  a  total  loss 
upon  a  time  policy  of  insurance  for  twelve  months, 
effected  by  the  plaintiffs  on  the  steamship  Frances, 
in  the  sum  of  5800Z.,  on  ship  .valued  at  8000?.,  and 
machinery  at  40002. 

The  declaration  contained  a  count  on  the  policy 
for  a  total  loss,  and  also  the  common  money  count. 
To  the  first  count  the  defendant  pleaded:  first, 
denial  of  the  insurance ;  secondly,  denial  of  the 
plaintiff's  interest ;  thirdly,  denial  of  the  loss  by 
perils  insured  against ;  fourthly,  misrepresenta- 
tion ;  fifthly,  concealment ;  sixthly,  that  after  the 
making  of  the  policy,  the  plaintiffs,  well  knowing 
that  the  ship  was  unseaworthy,  without  any  justi- 
fiable cause,  sent  her  to  sea  in  such  unseaworthy 
condition,  and  that  the  loss  was  occasioned 
thereby ;  seventhly,  that  the  voyage  was  illegal, 
by  reason  of  the  ship  having  sailed  with  passen- 
gers without  a  passenger  certificate,  and  that  the 
policy  declared  on  was  effected  by  the  plaintiffs  for 
the  express  purpose  of  covering  the  ship  on  the 
said  illegal  voyage.  And  to  the  money  count, 
never  indebted. 

Upon  all  these  pleas  issue  was  joined,  and  the 
plaintiffs  demurred  to  the  sixth  and  seventh  pleas. 
The  cause  was  tried  at  the  London  Sittings 
after  Trinity  Term  1873,  before  Mr.  Justice  Black- 
burn and  a  special  jury,  and  the  following  facts 
were  given  in  evidence  or  admitted  on  both  sides. 
The  plaintiffs  are  iron  shipbuilders  and  marine 
engineers,  carrying  on  business  under  the  firm  of 
J.  and  W.  Dudgeon,  at  Milwall,  on  the  banks  of 
the  Thames,  and  at  No.  10,  London-street,  in  the 
City  of  London,  and  are  proprietors  of  a  line  of 
steamers  trading  between  London  and  Gothen- 
burg, and  the  defendant  is  an  underwriter  at 
Lloyds. 

The  Frances  was  an  iron  screw  steamer  of  705 
tons  register,  built  at  Amsterdam  in  the  year  1858, 
and  launched  in  1859  for  Spanish  owners  under 
the  name  of  the  Paris.  Evidence  was  given  at  the 
trial  on  behalf  of  the  plaintiffs  that  she  had  origi- 
nally been  constructed  of  good  iron. 

The  defendant  gave  evidence  that,  in  or  about 
the  year  1868,  the  said  vessel  was  lying  at  anchor 
in  the  harbour  in  Cadiz,  and  continued  there  ua- 
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employed  for  about  18  months.  She  was  then  the 
property  of  Messrs.  A.  Lopes  and  Co.,  shipowners, 
of  Cadiz  and  Barcelona. 

In  the  month  of  Sept.  1871  the  Paris  was  at 
Birkenhead,  and  was  offered  for  sale  there.  Two 
persons  who  inspected  the  Paris  while  at  Birken- 
nead  in  Sept.  1871  were  called  by  the  defendant  at 
the  trial.  Neither  made  a  regular  survey  of  the 
vessel,  but  both  came  to  the  conclusion  that  she 
was  very  dirty,  and  had  been  much  neglected,  and 
that  her  iron  was  probably  corroded,  and  they  did 
not  purchase  her. 

In  the  said  month  of  Sept.  1871  the  plaintiffs 
contracted  with  the  Spanish  owners  of  the  Paris 
to  build  them  a  new  ship,  and  to  take  the  Paris, 
which  was  tben  at  Birkenhead,  in  part  payment, 
at  about  40001.  She  was  then  brought  round  to 
Mill  wall  from  Birkenhead  with  the  original  boilers 
on  board,  which  were  not  fit  for  use,  and  she  was 
consequently  towed  round.  During  the  passage 
she  made  water,  and  her  pumps  were  constantly 
attended  to. 

After  the  arrival  of  the  Paris  at  Millwall,  the 
plaintiffs  caused  the  boilers  to  be  taken  out  of  the 
ship,  and  she  was  offered  for  sale  to  the  agent  of  a 
firm  at  Hull,  who  after  examining  her  afloat,  but 
not  making  a  regular  survey,  advised  his  princi- 
pals not  to  buy  her,  because  in  his  judgment,  as 
he  stated  at  the  trial,  the  sides  and  frames  in  the 
bunker  and  boiler  space  were  in  a  bad  condition 
from  corrosion,  and  the  screw  tunnel  was  in  a  de- 
fective state. 

At  the  time  the  plaintiffs  became  owners  of  the 
Paris,  they  were  the  owners  of  two  steamers 
named  respectively  the  Mary  and  the  Louisa  Ann 
Fanny,  running  for  the  conveyance  of  cargo  and 
passengers  between  London  and  Gothenburg; 
one  of  them,  viz.,  the  Louisa  Ann  Fanny,  met 
with  a  collision,  and  the  plaintiffs  resolved  to 
repair  the  Paris  and  run  her  on  the  line,  and 
change  her  name  to  Frances.  It  was  stated  by 
the  plaintiffs  that  the  vessel's  name  was  so 
changed  in  compliment  to  the  daughter  of  one  of 
their  partners,  their  ships  on  that  line  being 
always  called  after  female  names  connected  with 
the  firm's  family. 

For  this  purpose  the  vessel  was  placed  in  a  dry 
dock  at  Millwall  and  scraped  perfectly  clean ;  and 
the  plaintiffs  deposed  that  they  believed  the  ship 
to  be  quite  capable  of  being  made  fit  for  the 
service,  and  that  orders  were  given  to  Mr.  Har- 
rington, the  marine  surveyor  and  engineer,  to 
superintend  the  repairing  of  the  vessel,  and  to  see 
that  she  was  properly  repaired,  and  that  the 
plaintiffs'  workmen  at  Millwall  were  told  to  exe- 
cute whatever  repairs  were  required,  and  that  there 
was  no  stint  whatever  as  to  the  amount  of  the 
repairs,  and  that  they  fully  believed  that  the  ship 
was  made  seaworthy.  Mr.  Harrington,  who  was 
called  on  their  behalf,  confirmed  this,  and  gave 
positive  testimony  that  everything  was  done  that 
was  required,  and  in  his  opinion  she  was  made  a 
thoroughly  good  strong  ship ;  the  old  boilers  were 
taken  out,  the  boiler  space  was  all  open  to  view, 
but  the  ceiling  was  only  partly  removed,  and  the 
cement  was  not  removea  at  all ;  so  that  the  whole 
of  the  inside  was  not  visible.  There  was  contra- 
dictory evidence  among  the  skilled  witnesses  as  to 
whether  the  removal  of  the  ceiling  and  the  cement 
was  necessary  or  not.  Mr.  Harrington  deposed 
that  it  was  not  at  all  required.  Strong  evidence 
was  given  on  the  part  of  the  plaintiffs' shipwrights 


and  dock  people  that  everything  was  done  that 
was  requisite. 

On  the  defendant's  behalf  witnesses  were  called 
to  prove  that  in  their  opinion  sufficient  repairs 
had  not  been  done,  and  that  in  their  opinion  the 
ship  was  not  seaworthy  by  means  of  corroded  iron 
having  been  left  in  the  ship,  and  sufficient  new 

Elates  not  having  been  put  in.  A  witness  called 
y  the  plaintiffs  on  cross-examination  stated  that 
the  screw  tunnel  was  in  a  defective  condition. 
Similar  evidence  as  to  this  was  given  on  behalf  of 
defendant,  and  it  was  proved  that  no  repairs  wen 
done  to  the  screw  tunnel. 

After  the  repairs  had  been  executed,  and  before 
the  Frances  left  London,  a  surveyor  to  the  Board 
of  Trade  surveyed  the  outside  of  the  ship,  but  b? 
reason  of  want  of  time  the  inside  was  not  surveyed, 
and,  consequently,  the  ship  did  not  obtain  a  pas- 
sengers' certificate,  and  ultimately  sailed  for 
Gothenberg  on  the  3rd  Feb.  1872,  without  one. 

On  or  about  the  31st  Jan.  1872,  the  plaintiff* 
caused  the  policy  now  sued  on  to  be  effected  for  a 
period  of  twelve  calendar  months,  commencing  on 
the  24th  Jan.  1872,  and  ending  on  the  23rd  Jan. 
1873,  and  the  policy  was  subscribed  by  the  defen- 
dant for  100/.. 

At  the  time  of  the  effecting  of  the  said  policy  of 
insurance,  it  was  stated  to  the  representatives  of 
the  defendant  (who  then  knew  nothing  of  or  about 
the  vessel),  by  the  clerk  to  the  brokers  on  behalf 
of  the  assured,  that  the  Frances  was  a  vessel  the 
plaintiffs  had  taken  in  exchange,  that  she  bad 
been  thoroughly  repaired  or  practically  rebuilt, 
and  that  they  were  going  to  put  her  into  their 
Gothenburg  trade,  similar  to  that  of  the  Louisa 
Ann  Fanny  and  Mary. 

On  the  morning  of  Saturday,  the  3rd  Feb.  1872, 
the  Frances  Bailed  from  London  for  Gothenburg 
with  some  machinery  on  deck,  but  no  other  cargo, 
so  that  she  was  somewhat  crank.  Towards  noon 
on  Sunday,  the  day  after  the  vessel  left  London, 
some  water  was  observed  in  the  stokehole  and 
engine  room,  and  the  quantity  of  water  she  made, 
whatever  such  was,  was  more  than  could  be  ac- 
counted for  by  any  weather  the  ship  met  with. 
The  ship  arrived  safely  at  Gothenburg  on  the  7th 
Feb. 

On  her  arrival  in  smooth  water  at  Gothenberg, 
the  Frances  ceased  to  leak.  She  was  examined 
there  by  two  carpenters,  but  the  cause  of  her 
making  water  was  not  discovered. 

On  the  11th  Feb.,  at  7  a.m.,  the  Frances  having 
taken  on  board  a  cargo,  consisting  of  oats  and 
about  180  tons  of  iron,  together  with  a  deck  cargo 
of  deals,  left  Gothenberg  for  London. 

On  the  morning  of  the  12th  Feb.,  when  the 
Frances  reached  the  open  sea,  the  wind  began  to 
blow,  and  a  heavy  rolling  sea  was  running,  and  it 
became  necessary  to  put  a  sail  over  the  stokehole 
to  prevent  the  sea  from  getting  in.  It  was  stated 
by  the  plaintiffs'  witnesses  that  it  blew  a  gale,  hot 
the  weather  was  not  such  as  to  make  a  good  ship 
behave  as  the  Frances  did. 

The  Frances  laboured  heavily,  and  began  to 
make  water  to  such  an  extent  that  in  sixteen  houn 
the  fires  were  extinguished.  A  portion  of  the 
deals  which  formed  the  deck  cargo  was  used  for 
relighting  the  fires,  and  the  rest  waa  thrown  or 
washed  overboard.  After  about  twelve  boon 
pumping,  the  pumps  got  choked  with  the  oat* 
and  all  hands  had  to  be  employed  in  h^Kwg  tfc 
ship.    There  was  evidence  given  by  the  "  ~    "   " 
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that  had  the  screw  tunnel  been  in  proper  order 
the  pomps  would  not  have  got  choked  as  they 
did. 

On  the  night  of  the  14th  Feb.,  those  on  board 
the  France*  having  sighted  the  Spurn  Lights,  en- 
deavoured to  get  her  into  Hull,  the  ship  at  the  time 
being  waterlogged  did  not  readily  answer  her  helm. 
Partly  from  this  and  partly  from  the  thickness  of 
the  weather,  which  at  the  time  was  very  dense,  on 
the  following  morning,  at  about  5  a.m.,  the  ship, 
having  been  in  a  state  of  distress  since  the  morn- 
ing of  the  12th  Feb.,  went  ashore  under  Didlington 
Heights,  upon  the  coast  of  Yorkshire.  One  of  the 
boats  was  swamped,  but  the  crew  were  all  saved 
by  a  smack.  Part  of  the  cargo  was  afterwards 
saved,  but  the  vessel  could  not  be  got  off,  and 
subsequently  broke  in  two,  and  finally  after  some 
months  went  completely  to  pieces. 

At  the  time  of  the  effecting  of  the  aforesaid 
insurance  the  vessel  was  unclassed. 

At  the  conclusion  of  the  evidence  the  learned 

J'udge,  having  reduced  into  writing  the  questions 
ie  proposed  asking  the  jury,  read  them  to  the 
counsel  on  each  side.  Neither  side  suggested  any 
farther  question  should  be  put  to  the  jury. 

Counsel  on  each  side  having  addressed  the  jury, 
the  learned  judge  thereupon  summed  up,  and  left 
the  seven  following  questions  to  them,  which, 
together  with  the  answers  of  the  jury,  were  as 
follows : 

1.  Was  the  representation  made  by  the  broker 
at  the  time  of  making  the  insurance,  as  to  the 
condition  of  the  vessel,  and  as  to  the  extent  of  the 
examination,  substantially  correct  P  Answer. — 
Yes. 

2.  Did  that  representation  involve  in  it  a  state- 
ment that  the  vessel  was  to  carry  passengers,  and, 
consequently,  had  been  surveyed  by  the  Board  of 
Trade  P    Answer. — No. 

8.  Was  there  a  concealment  from  the  under- 
writers of  anything  materially  affecting  the  in- 
surance which  the  plaintiffs  knew  and  the  under- 
writers did  not  P    Answer. — No. 

4.  Was  the  fact  that  the  ship  had  not  been 
surveyed  and  certified  for  passengers  under  the 
circumstances  one  which  was  material  P  Answer. 
—No. 

5.  Was  the  vessel  seaworthy  when  she  started  P 
Answer. — The  jury  cannot  agree. 

6.  If  not,  was  that  known  to  the  plaintiffs  P 
Answer. — No. 

7.  Was  that  unseaworthiness  the  cause  of  the 
loss  P    Answer. — The  jury  cannot  agree. 

Upon  these  findings  the  learned  judge  directed 
a  verdict  to  be  entered  for  the  plaintiffs ;  and  in 
Michaelmas  Term  1873  the  defendant  obtained  a 
rule  calling  upon  them  to  show  cause  whv  the  ver- 
dict should  not  be  set  aside,  as  regards  the  verdict 
entered  for  the  plaintiffs  on  the  sixth  plea,  on  the 
ground  that  the  findings  of  the  jury  did  not  war- 
rant the  entry  of  the  verdict ;  and  as  regards  the 
verdict  entered  upon  the  third  plea,  on  the  ground 
that  there  was  no  finding  to  warrant  the  entry  of 
such  verdict;  and  why  a  verdict  should  not  be 
entered  for  the  defendant  instead  of  the  verdict  for 
the  plaintiffs ;  or  whv  a  new  trial  should  not  be 
had  between  the  parties,  on  the  ground  that  the 
findings  of  the  jury  on  the  questions  submitted  to 
them  were  against  the  weight  of  evidence,  and  that 
their  findings  were  inconsistent  and  incomplete, 
and  insufficient  to  warrant  the  entry  of  the  verdict 
or  otherwise.    And  it  was  farther  ordered  in  the 


rule  that  the  demurrers  herein  should  come  on  for 
argument  with  this  rule,  when  evidence  as  to  the 
finding  as  to  passengers  was  to  be  considered,  and 
why  the  damages  should  not  be  reduced  by  pro- 
portion of  salvage  to  be  ascertained  as  might  be 
arranged. 

The  rale  and  demurrers  on  the  record  also  raised 
questions  affecting  the  seventh  plea,  but  that  plea 
is  found  for  the  plaintiffs,  and  no  questions  now 
arise  in  regard  thereto. 

The  said  rule  came  on  for  argument  in  Trinity 
Term  1874,  when  the  court  took  time  to  consider 
their  judgment. 

On  the  6th  July  1874  the  court  gave  judgment, 
discharging  the  said  rale. 

The  case  is  reported  ante  vol.  2,  p.  323 ;  31  L.  T. 
Eep.  N.  S.  31 ;  and  L.  Rep.  9  Q.  B.  581. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  rule  ought  to  have  been  dis- 
charged or  made  absolute. 

June  16, 17,  and  18,  1875. — The  appeal  was  on 
these  days  argued  at  length  before  Lord  Coleridge, 
C. J.,  Brett,  J.,  Cleasby,  B.,  Grove,  J.,  Pollock  and 
Amphlett,  BB. 

Butt,  Q.C.  (with  him  Cohen,  Q.O.)  for  defendant, 
the  appellant. 

Watkln  Williams,  Q.O.  (with  him  A.  L.  Smith) 
for  plaintiffs,  the  respondents. 

The  arguments  sufficiently  appear  in  the  judg- 
ments of  the  court.  Cur,  adv.  vult. 

Dec.  21. — Cleasby,  B.,  delivered  the  judgment  of 
himself  and  Pollock,  B. — It  does  not  appear  to  be 
necessary  in  this  case  to  consider  the  general  ques- 
tion of  there  being  an  implied  warranty  of  sea- 
worthiness in  such  a  case  as  the  present,  because 
such  a  warranty  is  in  general  a  condition 
precedent,  and  the  breach  of  it  avoids  the  policy 
altogether;  but  in  the  present  case  the  policy 
attached  on  the  23rd  Jan.,  or  when  the  vessel  was 
in  dock,  having  just  undergone  some  repairs,  or 
still  undergoing  thorn,  and  there  was  no  breach  of 
any  warranty  or  condition  then;  and  what 
took  place  afterwards  would  not  entirely  avoid  the 
policy.  We  have  to  deal  in  the  present  case  with 
matter  subsequent  to  the  commencement  of  the 
risk,  and  to  consider  not  so  much  the  validity 
of  the  policy  as  the  right  to  recover  upon 
it  under  the  circumstances  stated  in  the  case.  It 
is  of  little  consequence  whether  the  matter  subse- 
,  quent  is  regarded  as  avoiding  the  policy  from  the 
time  of  its  occurrence  or  as  disentitling  the  plain- 
tiffs to  recover  under  the  policy;  but  it  seems 
more  correct  to  consider  it  as  affecting  the  right 
to  recover,  and  not  the  policy  itself,  because, 
notwithstanding  the  matter  subsequent,  the 
assured  might  no  doubt  recover  upon  the  policv  in 
respect  of  a  partial  loss  or  damage  which  had 
occurred  before,  as  by  fire  or  otherwise.  The  real 
question  in  the  present  case  is  whether  upon  a  time 
policy,  where  the  risk  attaches  while  the  ship  is  in 
the  hands  of  the  assured,  and  the  vessel  afterwards 
starts  upon  a  voyage  in  an  unseaworthy  condi- 
tion, and  is  lost  in  consequence  of  such  unsea- 
worthiness, the  assured  can  recover. 

In  considering  the  propriety  of  entering  a 
verdict  for  the  plaintiffs  upon  the  imperfect 
finding  of  the  issues,  the  case  was  properly 
argued  on  both  sides  as  if  the  jury  had  found 
the  sixth  issue,  except  the  averment  of  plain- 
tiffs' knowledge  of  the  unseaworthiness,  in  favour 
of  the  defendants.  And  it  does  not  appear 
to  me  necessary,  so  far  as  regards  the  sixth  plea,  to 
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enter  into  the  question  of  the  causa  proxima  of  the 
loss,  and  whether  it  was  eventually  caused  by  fog 
or  sea  perils,  because  the  meaning  of  the  sixth  plea 
is  clearly  not  that  the  vessel  did  not  go  down  from 
sea  perils,  but  that  this  was  the  consequence  of  the 
unseaworthiness  of  the  ship  which  caused  her  to 
get  into  difficulty  and  become  unmanageable, 
which  would  not  otherwise  have  occurred.  Upon 
the  question  so  raised,  there  is  no  authority  in  this 
country  which  can  be  considered  as  clear  and 
decisive.  If  in  the  present  case  the  vessel  had 
gone  down  in  a  storm  along  with  the  other  vessels 
in  the  North  Sea,  it  may  be  that  after  the  case  of 
Gibson  v.  Small  (4  H.  L.  Cas.  353)  and  TJiompson 
v.  Hopper  (6  E.  &  B.  172,  937)  and  Michael  v. 
Tredwin  (17  C.  B.  551),  it  would  have  been  difficult 
to  maintain  that  by  reason  of  the  vessel  being 
unseaworthy  at  the  commencement  of  the  voyage 
the  defendants  would  be  entitled  to  succeed.  I  by 
no  means  say  that  this  is  the  clear  effect  of  those 
decisions.  The  decision  in  Thompson  v.  Hopper  in 
the  Exchequer  Chamber  proceeded  only  upon  the 
proper  meaning  of  tho  language  of  the  plea,  and  it 
only  shows  that  if  a  plea  alleges  unseaworthiness, 
and  then  that  by  reason  thereof  the  vessel  was  lost, 
the  meaning  is  that  the  unseaworthiness  was  the 
immediate  and  proximate  cause  of  the  loss,  and 
that  such  a  plea  would  not  be  proved  by  showing 
that  the  proximate  cause  of  the  loss  was  the  sea 
peril  and  dangers  of  navigation,  though  the  vessel 
was  exposed  to  them  by  the  shipowner  in  an 
unseaworthy  state.  The  decision  in  the  Queen's 
Bench  had  been  the  other  way. 

The  particular  question  which  I  have  considered 
as  raised  in  the  present  case  was  brought  before  the 
Court  of  Queen's  Bench,  and  adverted  to  in  the  case 
of  Hollingsworth  v.  Brodrick  (4  A.  &  E.  646).  The 
question  waB  not  properly  raised  and  could  not  be 
decided,  but  most  of  the  judges  advert  to  the 
absence  of  tho  loss  being  the  consequence  of  the 
unseaworthiness  as  preventing  tho  unseaworthi- 
ness from  being  an  answer.  And  as  the  matter 
is  thus  left  undecided,  it  is  useless  to  refer  to 
the  cases  more  particularly.  It  cannot  bo  ques- 
tioned, I  think  it  was  not  questioned  on  the 
argument,  that  the  sixth  plea  is  an  answer  to  the 
action ;  but  the  sixth  plea  avers,  in  addition  to  the 
other  facts  raising  the  defence,  that  when  the 
vessel  was  sent  to  sea  the  Dlaintiffs  know  that  she 
was  in  an  unseaworthy  state,  and  this  averment  is 
negatived  by  the  jury.  Tho  judgments  in  Thomp- 
son v.  Hopper,  both  in  the  Queen's  Bench  and  in 
the  Exchequer  Chamber,  show  that  with  this  aver- 
ment the  defence  would  be  complete  (see  parti- 
cularly the  judgment  of  Cockburn,  C.J.  in 
Exchequer  Chamber,  and  of  Lord  Campbell,  C.J.  in 
Queen's  Bench).  Now  if  the  answer  would  have 
been  sufficient  without  the  averment,  the  averment 
need  not  be  proved,  and  therefore  we  have  to  con- 
sider the  effect  in  such  a  policy  as  this  of  the  as- 
sured sending  the  vessel  to  sea  in  a  condition  which 
mak<  s  her  unseaworthy  for  tho  voyage  on  which 
she  is  sent,  though  not  so  to  the  knowledge  of  the 
assured,  and  particularly  when  such  unseaworthi- 
ness causes  her  loss.  In  the  absence  of  any 
decision  upon  the  matter  in  our  courts,  the  case 
must  be  considered  upon  principle. 

Now  we  are  considering  a  contract  of  a  peculiar 
nnture.  The  contract  of  insurance  is  (in  the  lan- 
guage of  Mr.  Arnould,  p.  I  of  his  work)  "  in  its  es- 
sential nature  and  in  all  its  incidents  a  contract  of 

demuity."    That  is  a  contract  of  indemnity  from 


certain  losses.  And  it  follows  that  in  each  a  contract 
a  man  cannot  recover  for  losses  which  are  the  conse- 
quence of  his  own  default.  And  it  can  make  no  dif- 
ference that  the  proximate  cause  of  loss  was  a  parti- 
cular event,  if  that  particular  event  was  in  the 
ordinary  course  of  things  brought  about  by  that  de- 
fault. There  is  no  question  that  knowingly  sending 
a  vessel  to  sea  in  an  unseaworthy  state  is  such  a 
default ;  but  would  it  not  be  equally  a  default,  if  a 
vessel  had  been  many  voyages,  and  then  lying  in 
dock  for  some  time,  to  send  her  to  sea  without  having 
been  surveyed  and  examined,  the  consequence  being 
that  she  is  lost,  when,  if  she  had  been  surveyed 
and  repaired,  she  would  not  have  been  lost  P  And 
are  not  in  such  a  case  the  means  and  opportunities 
of  knowledge  equivalent  to  actual  knowledge? 

The  Question  in  the  present  case,  as  the  pleadings 
stand,  no  doubt  is  whether  the  fact  of  unsea- 
worthiness at  the  beginning  of  the  voyage  which 
causes  the  loss  is  itself  an  answer.  The  import- 
ance of  the  rule  that  the  assured  shall  have  his 
vessel  in  good  repair  at  the  commencement  of  the 
voyage  (which  though  technically  the  commence- 
ment of  the  risk  in  voyage  policies  only,  is  sub- 
stantially and  mainly  the  commencement  of  the  risk 
in  all  cases  where  it  is  the  first  voyage  under- 
taken) is  laid  down  in  the  strongest  terms  by 
the  most  eminent  judges :  (See  Lord  Eldon,  in 
Douglas  v.  Scougall,  4  Dow's  App.  Cas.  276.)  His 
language  is,  "  I  have  often  had  occasion  to  observe 
here  that  there  is  nothing  in  matters  of  insurance 
of  more  importance  than  the  implied  warranty 
that  a  ship  is  seaworthy  when  she  sails  on  the 
voyage  insured,  and  I  have  endeavoured  both 
with  a  view  to  the  benefit  of  commerce  and  the 
preservation  of  human  life  to  enforce  that  doctrine 
as  far  as,  in  the  exercise  of  a  sound  discretion,  I 
have  been  enabled  to  do  so/'  He  is  speaking  in 
that  particular  case  of  a  voyage  policy,  but  the 
ground  is  equally  applicable  to  a  voyage  under- 
taken under  the  protection  of  a  time  policy.  Lord 
Redesdale,  in  Wilkie  v.  Oeddes  (3  Dow's  App.  Gas. 
60),  uses  tho  following  language,  the  reasoning  of 
which  is  equally  applicable  to  voyages  undertaken 
under  time  policies  and  under  voyage  policies: 
"  Unless  the  assured  were  bound  to  take  care  that 
the  vessel  was  in  every  respect  seaworthy,  the 
consequence  would  be  most  mischievous ;  for  the 
effect  of  insurance  would  bo  to  render  those  chiefly 
interested  much  more  careless  about  the  condition 
of  the  ship  and  the  lives  of  those  engaged  in 
navigating  her."  And  Lord  St.  Leonards,  in  the 
case  of  Gibson  v.  Small  (4  H.  of  L.  O.  p.  417),  ex- 
pressed an  opinion  that  under  such  circumstances 
as  those  of  the  present  case  it  was  a  condition 
that  the  ship  was  seaworthy  at  the  commencement 
of  the  voyage.  Having  regard  to  these  opinions 
it  appears  to  me  most  undesirable  to  relax  the 
obligations  which  such  considerations  have  at- 
tached to  tho  owner  of  a  vessel  to  have  a  vessel 
which  he  sends  on  a  voyage  seaworthy  for  thai 
voyage.  If  he  knows  that  he  is  under  that  obli- 
gation, and  that  by  not  complying  with  it  he  may 
lose  the  benefit  of  his  insurance,  he  will  take  can 
to  make  the  matter  sure.  But  if  it  is  to  depend 
upon  the  uncertain  conclusion  of  his  knowledge, 
or  of  his  doing  his  best,  he  may  do  as  little  asoe 
can  do  to  satisfy  an  apparent  compliance,  and 
his  chance  in  a  matter  involving  vital 
quences.  Tho  authorities  and  reasons 
cient  to  satisfy  me  that  in  this  contract  of 
nity  the  unseaworthiness  of  the  vessel  at  tfcfc 
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mcement  of  the  voyage,  which  unseaworthi- 
eally  causes  the  loss,  is  a  fact  the  conso- 
ls of  which  are  imputable  to  the  assured, 
)  be  borne  by  him,  and  not  by  the  under- 
s;  and  it  follows  that  in  the  present  case 
mt  was  proved  to  entitle  the  defendant  to  a 
t  on  the  sixth  plea,  supposing  the  facts  upon 
the  jury  could  not  agree  to  have  been  found 
rar  of  the  defendants.    It  is  made  an  objec- 

>  this  as  a  correct  legal  conclusion,  however 
)  may  appear  to  be,  that  it  really  introduces 

written  contract  a  term  not  found  in  it, 
the  parties  might  at  any  time  have  intro- 
into  it,  to  the  effect  that  there  is  an  obliga- 
r  duty  on  the  assured  to  have  the  vessel 
•thy  for  the  voyage  for  which  she  is  destined, 
nswer  is  that  the  contract  is  an  exceptional 
ad  the  courts  have  already  departed  from 
dinary  rule  by  introducing  into  ordinary 

>  policies  a  condition  not  found  in  them, 
the  parties  might  insert  or  not,  viz.,  that 

ssel  was  seaworthy  at  the  commencement  of 
k,  and  have  made  it  a  condition  avoiding 
licy  as  much  as  if  words  to  that  effect  had 
nserted  at  the  end.  It  may  be  considered 
such  a  contract  of  indemnity  the  real  sub- 
insurance  on  a  voyage  policy  is  a  vessel  fit 
voyage,  and  that  without  this  the  founda- 
ils  which  is  treated  as  a  condition.  As  a 
1  rule,  upon  time  policies  this  condition  is 

>  be  inapplicable,  because  the  vessel  at  the 
moement  of  the  risk  may  be  in  the  middle 
>yage,  upon  which  it  may  have  started  in  a 
thy  condition,  but  may  have  suffered  so 
as  at  the  time  to  be  quite  unseaworthy. 

is  acting  in  the  spirit  of  the  decisions 

that  if  the  vessel  be  in  the  possession  of 
^ner  destined  for  a  voyage,  there  is  some 
ion  on  the  assured  to  make  the  vessel  fit  for 
yage.  And  the  breach  of  this  obligation, 
i  not  a  condition  avoiding  the  policy  alto- 

as  in  the  case  of  a  voyage  polioy,  is  avail- 
i  a  defence  where  the  loss  arises  from  the 
>er  condition  of  the  vessel. 
188  something  is  introduced  into  the  policy, 
;luded  in  its  terms,  how  could  a  defence  be 
i  on  the  fact  of  the  assured  sending  the  vessel 
knowing  it  to  be  unseaworthy,  or  having  the 
of  knowledge,  or  sending  it  to  sea  without 
and  examination  when  it  is  obvious  such 
and  examination  ought  to  be  had,  and  in 
lence  the  vessel  was  lost  P  In  those  cases 
d  not  be  a  part  of  the  case  that  there  had 
hy  fraud  on  the  part  of  the  assured,  but 
ence  must  be  founded  on  some  obligation 

out  of  the  8 abject  of  insurance,  and  not 
ed  in  the  policy.  And  the  result  would  be 
b  assured  could  not  recover  in  respect  of  a 
tributable  to  his  neglect  to  have  a  ship 
eaworthy  on  starting  for  the  voyage, 
aot  intended  here  to  decide  that  in  the  case  of 
>olicy  there  is  an  obligation  to  have  the  vessel 
Shy  at  the  commencement  of  every  voyage, 
er  it  may  commence,  undertaken  during 
rency  of  the  policy.  In  the  case  of  voyage 
i  there  is  no  warranty  of  seaworthiness  on 
I  from  intermediate  ports  or  upon  the 
voyage,  bat  only  at  the  commencement  of 
k.  What  is  decided  here  is  that  when  a 
in  the  hands  of  the  owner  is  intended  for  a 

and  a  time  polioy  is  made,  the  assured  is 
an  obligation  to  have  the  vessel  seaworthy 


at  the  commencement  of  the  voyage  on  which  she 
starts,  which  is  the  commencement  of  the  sea 
risks  insured  against.  And  it  is  considered  better 
to  deal  with  the  circumstances  of  the  particular 
case,  such  circumstances  being  of  real  importance 
in  such  a  contract,  rather  than  disregard  those 
circumstances,  and  act  upon  an  inflexible  rule  of 
recent  invention  on  account  of  its  simplicity,  as 
has  been  suggested. 

The  case  of  Fawcus  v.  Sarsfield  (6  El.  &  Bl. 
192)  was  much  relied  on  in  favour  of  this 
view.  In  that  case,  the  defence  which  is  set 
up  in  this  case  was  complicated  with  other 
matters  which  makes  it  not  a  satisfactory  guide, 
but  if  it  cannot  be  treated  as  a  decision  in  favour 
of  the  defendant,  it  affords  an  argument  in  his 
favour;  for  it  certainly  appears  from  that  case 
that  if  the  vessel  is  in  want  of  repairs  and  so  un- 
seaworthy, and  a  partial  loss  occurs,  the  under- 
writers are  not  liable  to  make  good  the  damage 
resulting  from  the  bad  condition  of  the  ship,  and 
if  not  liable  for  a  partial  loss  caused  by  unsea- 
worthiness, why  liable  for  a  total  loss  resulting 
from  the  same  cause  ?  In  either  case  the  assured, 
and  not  the  underwriter,  should  be  responsible 
for  the  improper  condition  of  the  vessel  when 
exposed  to  the  perils.  In  America  the  decisions 
seem  to  agree  with  this  conclusion.  (See  Phillips 
on  Insurance,  ss.  727  to  731.) 

As  regards  the  issue  upon  the  third  plea, 
we  were  much  pressed  to  hold  that  as  that 
issue  was  whether  the  ship  was  lost  by  the 
perils  insured  against,  and  the  perils  by  which 
the  vessel  was  lost  resulted  from  the  unsea- 
worthiness of  the  ship,  and  those  perils  were 
not  insured  against,  therefore  that  issue  ought 
to  be  found  for  the  defendants.  In  order  to 
determine  correctly  how  the  issue  ought  to  be 
entered,  we  must  consider  what  is  the  meaning  of 
the  plea.  Does  it  mean  that  the  vessel  was  not 
lost  by  perils  mentioned  in  the  policy  as  perils 
insured  against ;  or  does  it  mean,  as  contended  by 
the  defendant,  that  the  ship  was  not  lost  by  perils 
for  which  the  defendant  as  a  legal  consequence 
insured  against,  and  for  which  he  was  responsible  P 
Now  the  plea  is  a  traverse  of  an  allegation  in  the 
declaration;  and  when  the  plaintiffs  allege  that 
the  vessel  was  lost  by  the  perils  insured  against, 
I  should  say  they  really  make  an  allegation  of 
fact  and  not  of  legal  liability,  and  as  the  sea  perils 
were  the  immediate  cause  of  loss,  I  think  that 
issue  was  correctly  entered  for  the  plaintiffs.  The 
learned  counsel  for  the  plaintiffs  when  the  case 
was  before  us,  was  very  decided  in  his  opinion, 
and  made  it  part  of  his  argument  that  if  the  plain- 
tiffs had  knowingly  sent  the  vessel  to  sea  in  an 
unseaworthy  state,  the  issue  would  properly  be 
found  for  the  defendants.  Notwithstanding  this 
admission,  upon  a  correct  view  of  the  language  of 
the  issue,  I  think  it  is  properly  entered  for  the 
plaintiffs. 

The  statute  34  A  35  Vict.  c.  110,  has  no 
direct  bearing  upon  the  present  question,  but 
so  great  is  the  obligation  of  a  shipowner  who 
sends  a  vessel  to  sea  to  send  it  in  a  seaworthy 
condition,  that  it  is,  under  ordinary  circumstances 
by  sect.  11  made  a  misdemeanor  to  send  it  in  an 
unseaworthy  condition  so  as  to  endanger  life,  and 
the  owner  has  to  show,  to  escape  from  a  criminal 
charge,  that  he  used  all  reasonable  means  to  make 
the  vessel  seaworthy,  and  was  ignorant  of  the  real 
condition  of  the  vessel 
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For  the  above  reasons  it  appears  to  me  that 
sufficient  would  have  been  proved  and  found,  to 
make  the  sixth  plea  an  answer,  if  the  questions 
on  which  the  jury  could  not  agree  had  been  found 
for  the  defendant,  and  therefore  that  the  issue  upon 
that  plea  was  improperly  entered  for  the  plaintiffs, 
and  the  judgment  entered  accordingly  should  be 
set  aside  and  a  new  trial  had.  This  is  the  judg- 
ment of  my  brother  Pollock  and  myself. 

Brett,  J.  delivered  the  judgment  "of  himself  and 
Amphlett,  B. — The  arguments  in  this  case  were 
almost  exclusively  confined  to  questions  arising 
on  the  third  and  sixth  issues.  Objection  was  taken, 
but  not  much  if  at  all  pressed,  to  the  judgment  on 
the  fourth  issue.  It  seems  sufficient  to  say  that 
we  never  entertained  any  doubt  that  it  was  correct, 
and  so  stated  during  the  argument. 

With   respect  to  the  third  and    sixth   issues, 
the  material  facts  to  be  considered  seem  to  me 
to  be  that  the    plaintiffs,  being   owners   of  the 
Frances,   insured    her    whilst    she    was    in    the 
port  of   London,  and  under  their  control,  by  a 
policy  dated  31st  Jan.  1872  for  a  year  from  the 
24th  Jan.  1872  to  the  23rd  Jan.  1873.    The  ship 
sailed  from  London  for  Gottenburg  on  the  3rd 
Feb.  1872,  and  arrived  on  the    7th  Fob.   1872. 
She  sailed  again  for  London  on  the  11th  Feb.,  met 
with  bad  weather,  leaked,  became  water-logged, 
and,  on  the  14th  Feb.  became  unmanageable,  was 
stranded  on  the  coast  of  Yorkshire,  and  was  a  total 
loss.    Considering,  as  a  whole,  the  written  ques- 
tions, and  the  explanation  of  them  to  the  jury,  and 
the  ruling  of  the  learned  judge  at  the  trial,  as 
reported  by  him  in  his  judgment  in  the  Queen's 
Bench,  I  think   it    must    be    gathered  that   he 
directed  the  jury  as  to  the  third  issue  that  the 
evidence,   being  uncontradicted,   was    conclusive 
that  the  ship  was  lost  by  perils  of  the  sea.    And 
having  regard  to  what  the  jury  did  and  did  not 
answer  we  must  treat  the   case   as   if    the   jury 
had  found  that  the  ship  was,  in  fact,  unseaworthy 
when  she  left  London,  that  such  unnsea worthiness 
continued  until  she  was  lost,  that  such  unsea- 
worthiness was  unknown  to  the  assured,  that  it 
was  a  cause  of  the  loss  in  the  sense   that   she 
became  water-logged  and  unmanageable  by  reason 
of  it  and  the  weather,  and  went  ashore   in  con- 
sequence;   so    that    the    loss    would    not    have 
happened,  notwithstanding  the   weather,  but  for 
the  unseaworthiness.    The  question    is  whether 
upon  such  facts  and  assumed  findings,  the  verdict 
was  properly    entered  for    the  plaintiffs    on  the 
third  and  sixth  issues.    If  it  ought  not  to  have 
been   so    entered    on    both,    there    should    be  a 
new    trial,   if  otherwise,  the  judgment  below  is 
right. 

The  case  was  elaborately  argued.  It  was  con- 
tended for  the  defendant  that  the  moving  and 
efficient  cause  of  the  loss  of  the  ship  was  her 
unseaworthiness  which  existed  when  she  first  left 
port  after  the  effecting  of  the  policy,  and  con- 
tinued till  she  was  lost;  that  consequently  it 
could  not  properly  be  said  that  the  ship  was  lost 
by  a  peril  insured,  against.  A  loss  occasioned  by 
unseaworthiness  not  arising  after  the  attaching 
of  the  policy  must  be  treated,  it  was  said,  as  a 
loss  resulting  from  the  inherent  vice  of  the  ship, 
and  in  either  case  the  verdict  ought  to  have  been 
entered  for  the  defendants  on  the  third  issue.  If 
the  loss  could  be  treated  prima  facie  as  a  loss  by  a 
peril  insured  against,  yet  a  loss,  caused  by  such 
unseaworthiness  as  alleged  must  be  treated  as 


arising  from  a  wrongful  act  of  the  assured,  todi 
loss  so  arising  cannot  be  covered  by  a  contact d 
indemnity,  and  therefore  the  verdict  ought  to 
have  been  entered  for  the  defendants  on  the  tknd 
and  sixth  issues,  the  averment  of  knowledge  in tb 
sixth  plea  being  immaterial.  For  the  plabtift 
it  was  argued  that  in  a  time  policy  there  ii  m 
warranty  of  seaworthiness  such  as  exists  in  t 
voyage  policy,  viz.,  with  the  effect  that  if  the  skis 
unseaworthy    at   the    commencement  of  m 
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risk  the  contract  of  indemnity  does  not  attach,!*! 
the  premium  must  be  returned ;  that  as  you  etna 
imply  any  such  warranty  or  condition  as  to  si 
worthiness  at  the  commencement  of  the  risk  son 
to  destroy  the  contract,  yon  cannot  introduce  ay 
such  condition  at  all ;  there  is  no  contract  abal 
seaworthiness  at  all,  none  expressed,  none  to  ■ 
implied;  that  the  subject  matter  of  a  voyage  pobf 
is  a  ship  seaworthy  for  the  voyage  at  the  commeaoi- 
ment,  but  the  subject  matter  of  a  time  policy  i 
only  a  ship. 

If  a  loss  is  caused  solely  by  unseaworthinsi 
existing  before  or  at  the  time  the  policy  s> 
taches,  it  is  no  doubt  a  loss  from  the  inline* 
vice  of  the  ship,  and  is  not  covered  under  eitkff 
form  of  policy ;  but  if  it  is  a  loss  caused  bj  i 
peril  of  the  sea,  although  so  caused  by  the  ram 
worthiness  of  the  ship  existing  at  the  commas* 
ment  and  continuing,  it  is  a  loss  proximtidf 
caused  by  a  peril  of  the  sea.  In  such  a  stale  4 
things  the  assured  under  a  voyage  policy  eesat 
recover,  because  the  policy,  by  reason  of  the  **> 
ranty  and  the  existence,  at  the  commenoenat 
of  unseaworthiness,  never  attaches;  haft  • 
there  is  no  warranty  in  a  time  policy,  then  ■ 
reason  why  the   causa  proxima    should  stf 
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solely  be  regarded.     If   the    ship   be  intent*** 
ally  cast  away  by  direction  of  the  assured,  si 
loss  is  caused  by  a  wrongful  act  of  the  amosi 
and    so,    if   the    ship    be    sent    to    sea  to  ■* 
knowledge    unseaworthy,   and    is     lost   in  e» 
sequence.    And  it  is  an  admitted  principle,  tee 
for  a  loss  efficiently  caused  by  a  wrongful  acts' 
the  assured  he  cannot  recover  compensation  uosf 
a  contract  of  indemnity.    But  the  mere  fact  of  Vi 
ship  being  unseaworthy  when  she  goes  to  sei|i 
her  condition  be  unknown  to  the  assured,  is  not * 
wrongful  act,  and  therefore  the  principle  ebon 
enunciated  does  not  apply.    And,  as  there  is  * 
bargain  that  the  ship  snail  be  seaworthy  aft  SSJ 
period  of  the  risk,  a  loss  caused  proximately  bj  • 
peril  of  the  sea  is  covered  by  a  time  policy,  alfthow 
the  ship  was  unseaworthy  at  the  attaching  of  v 
risk,  and  so  continued  till  the  time  of  loss,  wi 
would  have  surmounted  the  peril  if  she  heds* 
been  unseaworthy.  It  makes  no  difference  wheti* 
the  polioy  is  effected  whilst  the  ship  is  in  port  * 
at  sea,  at  home  or  abroad.     There  cannot  bn 
warranty  implied  from  the  same  words  depenfisj 
upon  the  locality  of  the  ship  at  the  time  ties 
words  are  agreed  uDon. 

The  questions  raised  seem  to  be :  First,  Is  tfcff 
any  such  warranty  of  seaworthiness  in  a  tis» 
policy  as  there  is  m  every  voyage  policy  in  rf 
nary  form,  i.  e.,  a  warranty  that  the  ship  ** 
or  shall  be  seaworthy  at  the  oommeiioemeat  ** 
the  risk  P 

Secondly,  Is  there  any  warranty  that  the  s\fe 
shall  be  seaworthy  at  any  other  time  than  si  sV' 
commencement  of  the  risk,  as  for  instance  sft  ij 
commencement  of  any  or    every  thishs  aw  i 
daring  the  period  insured  P 
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Thirdly,  Is  there  any  condition  or  stipulation,  by 
v  %Y  of  contract,  that  the  underwriter  shall  not  be 
liable  for  any  loss  which  would  not  have  happened 
If  the  ship  had  not  been  nnseaworthy  at  the  com- 
mencement of  the  risk,  and  so  continued  until  the 
lossP 

Fourthly,  Was  the  uncontradicted  evidence  in 
this  case  conclusive  that  the  ship  was  lost  prox- 
imately by  perils  of  the  sea  P 

And,  fifthly,  Did  the  facts  which  are  to  be 
assumed,  that  she  was  unseaworthy  when  she 
left  London,  and  so  continued  until  she  was 
lost,  and  that  she  would  not  have  been  lost  if  she 
bad  not  been  and  continued  so  unseaworthy, 
absolve  the  defendant  so  as  to  entitle  him  to  a 
verdict  either  on  the  third  or  the  sixth  plea  P 

As  to  the  first,  in  Gibson  v.  Small  (4  H.  of  L.  353), 
the  House  of  Lords  decided  that  there  is  no  such 
warranty  in  a  time  policy,  at  all  events  if  the  policy 
be  made  whilst  the  ship  is  at  sea.    In  Thompson  v. 
Hopper  (6  E.  &  B.  172),  it  was  decided  by  the 
Court  of  Queen's  Bench  that  there  is  no  such  war- 
ranty, though  the  policy  be  made  whilst  the  ship 
is  in  the  port  of  the  place  of  the  owner's  residence. 
The  only  question  is,  whether  this  ruling  in  Thomp- 
son v.  Hopper  can  be  and  is  to  be  overruled.    If  it 
is  not,  the  two  cases  exhaust  the  point,  and  de- 
termine that  there  is  no  such  warranty  in  any  time 
policy  in  ordinary  form  as  there  is  in  every  voyage 
policy  in  ordinary  form.    It  seems  impossible  to 
add  anything  to  the  arguments  which  have  been 
used  on  both  sides  as  to  this  point.    All  that  can 
be  said  seems  to  be  contained  on  one  side  in  the 
judgments  of  Erie,  J.,  and  on  the  other  side  in 
those  of  Lord  Campbell  and  others.  The  reasoning 
of  those  who  hold  that  there  is  no  such  warranty 
in  any  time  policy  is,  as  I  understand  it,  substan- 
tially as  follows  :~-The  warranty  and  its  effect  are 
admitted  to  exist  in  voyage  policies,  that  is  to  say, 
in  policies  in  which  an  insured  voyage  is,  or  insured 
'Voyages,  are  named.    It  is  introduced  by  implica- 
tion, either  on  the  ground  that  it  was  originally 
proved  to  be  by  custom  understood  in  such  poli- 
cies, and  has  thereupon  been  adopted  by  the  courts 
as  law ;  or  on  the  ground  that  it  has  been  intro- 
duced and  adopted  by  the  courts  alone  as  a  neces- 
sary implication  from  reason.  It  cannot  be  implied 
in  time  policies,  that  is  to  say,  in  policies  in  which 
no  Toyage  is  specified  as  a  voyage  insured  by  the 
first  process,  because  no  such  custom  has  ever  been 
proved..   It  cannot  be  implied  by  the  seccnd  pro- 
cess, because  the  reasoning  which  may  have  been 
used  to  introduce  it  into  voyage  policies  cannot  be 
applied  to  time  policies.  It  is  true  that  the  warranty 
in  different  voyage  policies,  though  enunciated  by 
the  same  term,  seaworthy,  can  be  fulfilled  by  a 
different  condition  of  the  ship  according  to  the 
different  voyages  named  in  the  different  policies  ; 
and  so  far  a  different  degree  of  condition  of  the 
ship  might  be  applied  in  time  policies ;  still,  in 
voyage  policies  the  condition  into  which  the  ship 
must  be  or  must  have  been  put  at  tlfe  commence- 
ment of  the  voyage  insured  can  be  measured  or 
estimated  at  the  time  of  making  the  contract  of 
insurance  by  reference  to  that  named  voyage ;  the 
ship  must  be  or  have  been  in  such  a  condition  at 
the  commencement  of  the  voyage  insured  as  to 
be  reasonably   able   to   encounter  the  ordinary 
vicissitudes  of  an  ordinary  voyage  of  that  kind. 
Bat  in  a  time  policy  there  is  no  voyage  insured, 
there  is  no  voyage  named  in  the  policy.    The  ship 
mXk  hate  to  sail  a  voyage  or  voyages  which  are, 


therefore,  the  voyage  or  voyages  sailed,  not  the 
voyage  or  voyages  insured.    But  there  is  nothing 
in  the  contract  of  insurance  to  fix  that  voyage  or 
those  voyages.    The  assured  may  not  have  deter- 
mined on  any  voyage,  or  if  he  has,  may  con- 
sistently with  the  contract  of  insurance,  change  the 
destination  of  the  ship.   The  ship  may,  during  the 
time  of  insurance,  sail  a  summer  voyage  along  the 
coast  or  a  winter  voyage  round  Cape  Horn,  or 
one  or  many  voyages  beginning  at  any  time.    It 
would  be  impossible  at  the  time  of  making  the 
contract  to  anticipate  what  the  condition  of  the 
ship  must  be  when  the  risk  is  to  attach  or  did 
attach.    Neither  the  assured  nor  the  underwriter 
can  make  any  calculation  about  it.    It  cannot  be 
therefore  properly  laid  down  by  the  courts  that 
all  men  of  ordinary  reason  must  have  contracted 
upon  the  assumption  of  there  being  a  warranty  of 
seaworthiness,    the    burden    of    fulfilling    which 
neither  of  them  could  estimate.     In  my  judgment 
this  reasoning  cannot  be  successfully  answered. 
I  am  of  opinion  that  there  is  no  such  warranty  in 
any  time  policy  in  ordinary  form. 

As  to  the  second  proposition  with  regard  to  every 
voyage,  it  was  pointed  out  by  Lord  Campbell  in 
Fawcus  v.  Sarsfield  (6  E.  &  B.  201),  that  Mr.  Wilde, 
with  all  his  great  experience  and  knowledge  did 
not  contend  for  it,  but  asked  for  a  warranty  only 
as  to  the  first  voyage  sailed  under  the  policy. 
Lord  Campbell  gives  his  reasons  for  holding  that 
there  is  no  such  warranty  as  to  any  of  the  voyages 
sailed  under  an  ordinary  time  policy.  I  agree  with 
those  reasons.  And  certainly  it  would  be  strange 
to  imply  so  futile  a  warranty  as  one  confined  to 
the  first  voyage,  which  might  be  to  Cardiff  in 
ballast,  whilst  the  next  should  be  to  Calcutta  or 
Hong  Kong  with  coal,  or  railway  iron,  or  ma- 
chinery. I  cannot  think  there  is  any  such  war- 
ranty as  is  suggested  in  the  second  proposition 
with  regard  to  any  of  the  voyages. 

And  if  there  be  no  warranty  as  is  suggested  in 
either  the  first  or  second  propositions,  it  follows,  as 
it  seems  to  me,  that  no  undertaking  of  any  kind  by 
the  assured  can  be  implied  with  regard  to  the  sea- 
worthiness of  the  ship  at  any  period  of  the  time 
of  insurance.    There  is  nothing  on  which  to  found 
such    an    implication.     In    plain    language    the 
underwriter,  in  a  time   policy,  in    his    contract, 
insures    against   a    loss    by  any   of   the    perils 
described  in  the  policy  whether  the  ship  was  or 
was  not    seaworthy,  when    the  risk  attached  or 
when  the  loss  occurred.    If  therefore  the  under- 
writer can  be  absolved  from  a  loss  caused  in  any 
sense  by  unseaworthiness,  it  is  not  by  virtue  of 
anything   within    the    contract.    If  the  loss  be 
solely  and  immediately  caused  by  unseaworthiness, 
which  existed  at  the  commencement  of  the  risk 
and  continued  till  the  loss,  withont  the  happening 
of  any  peril  described  in  the    policy,  then    the 
underwriter  is  not  liable    because    the  ship  has 
perished  by   her   own  inherent   vice.    There  is, 
in  such    case,    but    the    one    cause.     There   is, 
therefore,  no  opportunity  for  the  application  of 
the  doctrine  of  causa  proximo,  which  implies  the 
existence  of  two    causes.     But    if  the    ship    is 
proximately   lost   by   a    peril   described  in  the 
policy,  though  the  unseaworthiness  existing  from 
the  beginning  is  also  a  cause,  then  arises  the 
question  whether  the  underwriter  is  liable.    He  is 
not  absolved,  if  at  all,  by  reason  of  a  breach  of 
contract.    There  is  no  contract  about  seaworthi- 
ness.   And  if  there  were,  in  considering  an  alleged 
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breach  of  contract  it  is  recognised  law  that  the 
causa  vroxima  can  alone  be  regarded.    Even  a 
particular  and  novel  stipulation  m  a  contract  of 
insurance,  it  has  been  held,  is  to  be  construed  or 
applied  with  reference  to  this  maxim.    There  is  a 
case,  as  the  law  at  present  stands,  in  which  the 
underwriter  is  absolved  from  the  consequences  of 
a  loss  caused  by  unseaworthiness,  though  the  loss 
may  also  be  said  to  have  been  immediately  caused 
by  a  peril  described  in  the  policy.    That  is  where 
the  snip  is  immediately  lost  by  a  peril  described, 
but    where    the  original   and   continuing  unsea- 
worthiness was  also  a  cause,  and  the  efficient  cause 
of  loss,  in  the  sense  that  it  substantially  caused  the 
described  peril  to  destroy  the  ship.    That  is  a  state 
of  things  consistent  with  what  is  set  forth  in  the 
sixth  plea  in  this  case,  and  in  the  third  plea  in 
Thompson  v.  Hopper.      If  such  unseaworthiness 
was  known  to  the  assured  before  tho  ship  went  to 
sea,  it  was  held  in  Thompson  v.  Hopper  that  the 
underwriter   is    absolved.      If    it    was    not    so 
known,  it  was    held    in    Tliompson   v.    Hopper, 
and    in   Fawcus    v.    Sarsfield,    that    ho    is    not 
absolved.    If  it  was  known,  it  is  said  that  the 
assured  was  guilty  of  a  wrongful  act,  and  that 
no  man  can    recover  an    indemnity    for   a  loss 
occasioned  by  his  own  wrongful' act,  and  it  was 
held  in  Tlionipson  v.  Hopper,  that  "  this  is  a  fun- 
damental principle  of  insurance  law  which  is  appli- 
cable if  the  wrongful  act  causes  a  peril  described 
in  the  policy  to  be  the  immediato  and  proximato 
cause  of  the  loss  of  the  ship."    The  headnote  to 
Thompson  v. Hopper,  in  error, in  E.B.  4E.  1038,  states 
that  the  latter  part  of  the  judgment  of  the  Queen's 
Bench  was  overruled,  and  that  eVen  where  thero 
is  a  wrongful  act  of  the  assured,  the  causa  vroxima 
•lone  of  the  loss  is  to  be  regarded,  ana  if  the 
wrongful  act.  of  the  assured  be  not  the  immediate 
and  proximate  cause  of  the  loss,  the  underwriter 
iB  liable,  if  the  immediate  and  proximate  cause  be 
a  peril  described  ia  the  policy.    Without  deter- 
mining whether  this  is  the  real  effect  of  the  judg- 
ment in  error,  which  I  more  than  doubt,  I  think 
it  is  clear,  from   the  judgment  in  the   Queen's 
Bench,  that  all  depends  on  whether  the  act  of  the 
assured  which  is  relied  on  is  more  than  a  breach  of 
contract — whether  it  amounts  to  an  act  wrong  of 
itself  in  the  minds  of  all  right  thinking  people.    It 
is  suggested  by  Willes,  J.,  whose  opinion  is  tome 
always  of  the  greatest  consequence,  that  the  mere 
fact  of  knowingly  sending  a  ship  to  sea  unsea- 
worthy  is  not  a  wrongful  act.     I  cannot  agree;  I 
will  not  argue  about  it.    It  seems  to  mo  self -ap- 
parent.   It  is  a  wrongful  thing  to  do  in  the  judg- 
ment of  all  right  thinking  people.     But  if  the  un- 
seaworthiness is  not  known  to  the  assured,   I 
cannot  see  how  it  can  in  reason  be  said  he  has 
been  guilty  of  a  wrongful  act    He  may  have  taken 
all  the  pains,  and  have  gone  to  all  the  expense 
possible,  and  yet  a  secret  defect  may  in  the  end  be 
proved  to  have  existed.    How  can  he  be  said  in 
reason  to  have  been  guilty  of  anything  wrongful, 
it  being  assumed  he  is  not  guilty  of  a  breach  of 
contract.     Here  the  jury  have  negatived  know- 
ledge. There  was,  therefore,  in  my  opinion,  nothing 
wrongful  in  the  conduct  of  the  assured,  and  the 
underwriters  have  no  defence. 

The  loss  was  not  the  immediate  consequence 
solely  of  the  unseaworthiness.  The  ship  was  not 
lost  through  her  own  inherent  vice.  She  crossed 
the  North  Sea  twice  after  the  policy  attached.  She 
was  Jost  by  stranding.  That  was  the  causa  proximo. 
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There  was  nothing  to  prevent  the  application  of 
that  maxim.  The  evidence  of  the  loss  by  strudog 
as  a  causa  proxhna  was  conclusive-  Therefore  tiki 
verdict  was  rightly  entered  on  the  third  issue. 

That  which  must  be  taken  to  be  a  mateml 
allegation  in  the  sixth  plea,  unless  Thompson  t. 
Hopper  and  Fawcus  v.  Sarsfield  are  to  be  overruled, 
was  not  proved.  £  think  the  demurrers  in  Tfcomawi 
v.  Hopper  and  Fawcus  v.  Sarsfield  were  rigttik 
decided.  Therefore  the  verdict  was  rightly  enteral 
on  the  sixth  issue. 

The  judgment  in  the  Queen's  Bench  was  riga. 
and  should  be  affirmed. 

Lord  Coleridge,  C.J. — This  is  my  own  judg- 
ment, (a)  as  to  some  part  of  which  my  brother  Grow 
agrees,  and  my  brothers  Cleasby  and  Pollock  un 

This  was  an  appeal  from  a  judgment  of  Ac 
Court  of  Queen's  Bench  discharging  a  rufew 
enter  a  verdict  for  the  defendant  and  for  a  as? 
trial.  The  case  is  reported  ^L.  Rep.  9  Q.  B.  58L 
The  judgment  of  the  court  discharging  the  db 
delivered  by  my  brother  Blackburn  enters  so  fnSf 
and  clearly  into  the  facts  of  the  case  that  tii 
special  case  before  us  is  little  more  than  a  repeti- 
tion of  his  statement,  and  it  seems  unneceassj 
for  the  purpose  of  this  judgment  again  to  repat 
them.  Portions  of  the  pleadings  and  the  quest** 
pat  to  and  answered  by  the  jury  on  the  trial  it  k 
however,  essential  carefully  to  consider.  Tw 
declaration  was  on  a  policy  which  no  doubt  ii  pro- 
perly described  as  a  time  policy.  But  it  is  a  potty 
in  very  different  terms  from  the  policies  sued  <*, 
and  which  were  the  subjects  of  decision,  in  G&sm 
v.  Small  (16 Q.  B.  128 and  141  ;4H.L.  Cas. 35S)aa 
Tliompson  v.  Hopper  (6  E.  &  B.  172).  Then* 
is  thus  described,  "  lost  or  not  lost  at  and  fromsf 
and  during  tho  space  of  twelve  calendar  marts1 
commencing  on  the  24th  Jan.  1872  and  ending* 
the  2;ird  Jan.  1873  ...  in  port  and  at  sea  .  .  •■* 
and  in  the  good  ship  Frances  whereof  is  nnsa* 
under  God  for  this  present  voyage  .  .  .  beginosf 
the  adventure  upon  the  said  goods  and  merefca* 
discs  from  the  loading  thereof  aboard  the  said  isf 
above,  .  .  .   and  further  until    the   said  isf 


as 


shall  be  arrived  at  as  above ;  upon  the  said  isf 
until  she  hath  been  moored  at  anchor  twenty-** 
hours  in  good  safety."  The  perils  are  described* 
far  as  is  necessary  to  set  out  the  description,  A* 
— "  Touching  the  adventures  and  perus  which* 
the  assurers  are  contented  to  bear,  and  do  til 
upon  us  in  this  voyage,  they  are  of  the  seas  .  •• 
and  of  all  other  perils,  losses,  and  misfortunes^*! 
have  or  shall  come  to  the  hurt,  detriment,  or  es» 
age  of  the  said  goods  and  merchandises  ■** 
ship,  Ac.  or  any  part  thereof."  The  pleas  *k"J 
are  material  are  the  third  and  sixth,  which  st  i 
substance  as  follows :  the  third  "  that  the  ibip»f 
was  not  by  the  perils  insured  against  or  amy 
them,  lost  us  alleged  ;  "  the  sixth  "  t.h*r  after  1 
making  of  the  policy,  the  plaintiffs,  well 
that  the  ship  was  unseaworthy,  without  any/ 
fiable  cause  sent  her  to  sea  in  such  unsaavt 
condition,  that  the  ship,  <fcc.  was  lost  as  allege! 
reason  of  such  unseaworthiness  of  the  «*«*  d  ~ 
not  otherwise." 

At  the  end  of  the  trial  before  my  brother 
burn,  he  summed  up  the   case  to  the  jar? 
left   seven  questions  to    them,   which  via 
answers,  were  as  stated  in   the   ***».    la 

(a)  Aooording  to  the  indorsement 
Grove,  J.,  dissented  as  to  i—pK+fl 
m  to  new  ' 
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3t  question  my  brother  Blackburn  explained 
9  jury  that  he  did  not  mean  to  ask  them 
er  the  unseaworthiness  was  the  sole  or 
iiate  cause  of  the  loss,  but  whether  the 
ig  water  was  occasioned  by  unseaworthi- 
and  the  loss  arose  from  her  being  water- 
1  in  consequence  of  that  unseaworthiness, 
it,  but  for  that,  it  could  not  have  happened, 
m  these  findings  of  the  jury  my  brother 
burn  directed  a  verdict  to  bo  entered  for  the 
iffs.  A  rule  to  set  aside  this  verdict  and  to 
it  for  defendants  or  for  a  new  trial  was 
ed,  and  was,  after  argument,  discharged;  and 
testion  for  us  is  whether  it  should  have  been 
krged  or  made  absolute.    It  was  contended 

the  Court  of  Queen's  Bench,  and  for  the 
se  of  the  argument  the  contention  was 
yed,  and  the  judgment  proceeded  on  the 
»ion,  that  the  two  unanswered  questions 
be  taken  as  answered  in  favour  of  the 
lants  and  that  the  jury  must  be  taken  to 
ound  the  ship  unseaworthy ;  and  further  that 
iseaworthiness  contributed  to  the  loss  within 
3aning  of  my  brother  Blackburn's  direction, 
his  being  assumed,  the  judgment  of  the 
's  Bench  proceeded  on  the  ground  that 
edge  of  unseaworthiness  being  negatived, 
rth  plea  was  not  proved ;  that  there  being 
plied  condition  of  seaworthiness  in  a  time 
,  the  unseaworthiness  was  no  defence  when 
usa  proximo,  of  the  loss  was  a  peril  of  the  sea. 
i  manifest  that  two  questions  at  once  arise, 
is  there  in  such  a  policy  as  this  no  implied 
lty  of  seaworthiness  P  and  secondly,  if  there 
,  still  have  the  answers  to  the  questions, 
reted  by  the  direction  of  the  learned  judge, 
disposed  of  the  third  and  the  sixth  pleas  P 
to  the  first  point,  it  appears  that  though 
are  dicta,  and  dicta  of  great  weight,  which 
3  that  in  such  a  policy  as  this  there  is 
plied  warranty  of  seaworthiness,  yet  it 
ever  been  necessary  to  decide  the  point, 
he   point   has   not   in    fact  been    decided. 

the  decision  of  Qibson  v.  Small,  it  had 
assumed  by  text  writers,  and  had  been 
own  by  some  English  judges,  e.g.  Pater- 
.  in  Hollingsworth  v.  Brodnck  (4  A.  &  E. 
>);    Tindal,    C.J.    in    Dixon  v.    Sadler  (8 

W.  898),  that  in  a  time  policy,  as  in  a 
>  policy,  there  was  this  implied  warranty, 
ew  was  that  by  the  mere  fact  of  effecting 
surance,  the  assured  warranted  that  there 
Bhip  fit  to  be  insured,  and  it  was  laid  down 
ticular  that  if  the  time  policy  was  effected 
ship  about  to  sail  from  a  home  port,  there 
a  implied  warranty:  (Park  on  Insurance, 
E  1842,  p.  489.)  Then  came  the  well  known 
:  Qibson  v.  Small  (16  Q.B.  128),  in  which  the 
>olicy  had  been  effected  on  a  vessel  then  at 
rhe  Queen's  Bench  held  that  there  was  an 
d  warranty.    The  Exchequer  Chamber  re- 

the  decision,  confining  themselves  however 
ily  to  the  question  of  a  time  policy  on  a 
ion  at  sea.    The  case  went  to  the  House  of 

and  the  judgment  of  the  Exchequer 
ier  was  affirmed  by  the  House  of  Lords, 
be  assent  of  the  majority  of  the  judges.  In 
•ing  judgment,  the  judges  who  attended  the 
of  Lords,  and  the  peers  expressed  opinions 
)  question  of  the  implied  warranty  in  time 
«  in  general,  but  they  did  not  agree.  Lord 
bell,  .Pollock,  C.B.  and  Parke,  B.  laid  it 


down  distinctly  that  there  was  no  implied  war- 
ranty in  any  time  policy  whatever.  Lord  St. 
Leonards  agreed  that  in  the  case  before  the 
House,  a  time  policy  upon  a  ship  then  at  sea, 
there  was  no  implied  warranty.  But  he  said,  "  If 
a  ship  was  about  to  sail  upon  a  particular  voyage, 
and  a  time  policy  instead:  of  a  voyage  policy  was 
effected  on  her,  as  then  advised,  ho  should  think 
that  a  condition  could  be  implied  that  the  ship 
was  seaworthy  at  the  commencement  of  the 
voyage."  Martin,  B.  was  of  the  same  opinion, 
and  Maule,  J.  confidently  agreed  with  him.  Three 
other  judges,  Alderson  and  Piatt,  BB.  and 
Talfourd,  J.  confined  themselves  to  the  case  before 
the  House,  Erie  and  V.  Williams,  JJ.  agreed  with 
the  original  decision  in  the  Queen's  Bench.  It  is 
clear,  therefore,  that  Qibson  v.  Small  did  not 
decide  the  point  which  the  case  before  us  raises. 
Neither,  if  it  be  carefully  examined,  did  the  later 
case  of  Thompson  v.  Hopper  (6  E.  &  B.  172),  at 
least  as  decided  on  demurrer.  The  policy  there 
described  the  risk  "  at  and  from  the  meridian  of 
the  21st  Oct.  1855,  to  and  with  the  meridian  of 
the  of  March  1855,  upon  the  ship,"  &c.  and 

made  no  mention  of  a  voyage.  There  were  three 
pleas  which  all  averred  that  the  ship  at  the  time 
of  the  insurance  being  effected  was  "  an  outward 
bound  ship  lying  in  British  port,  to  wit,  the 
port  of  Sunderland."  But  the  third  plea  contained 
an  averment  which  the  court  construed  as  charging 
personal  misconduct  on  the  plaintiffs,  which  mis- 
conduct produced  the  loss.  And  on  this  the  court 
unanimously  held  that  plea  to  be  a  bar  to  the 
action.  On  the  question  of  the  implied  warranty 
the  court  was  divided,  and  as  there  was  agreement 
as  to  the  third  plea  upon  the  reasons  given,  it 
was  hardly  necessary  to  decide  upon  the  others. 
The  majority  of  the  court  no  doubt  held  that  there 
was  no  implied  warranty  in  any  time  policy,  al- 
though the  policy  before  them  was  the  only  one 
on  which  they  were  deciding.  But  even  if  it  were 
necessary  to  decide  the  point,  the  decision  is  one 
which  does  not  bind  this  court.  The  authority 
indeed  of  Lord  Campbell  and  of  the  judges  who 
agreed  with  him  is  entitled  to  the  highest  respect, 
and  so  is  that  of  the  judges  comprising  the 
Judicial  Committee  in  Jenkins  v.  Heycock  (8  Moore 
P.  C.  351),  who  intimated  that  they  were  inclined 
to  concur  with  Lord  Campbell  and  those  who 
thought  that  in  no  time  policies  is  there  any  im- 
plied warranty,  though  they  were  not  called 
upon  to  determine  and  did  not  determine  the 
point.  The  later  arguments  and  decisions  in  the 
case  of  Thompson  v.  Hopper,  reported  in  the 
Queen's  Bench  (6  E.  &  B.  937),  and  in  the  Ex- 
chequer Chamber  (E.  B.  &  E.  1038),  took  place 
after  the  case  had  been  tried  at  Nisi  Prius,  and 
turn  rather  on  the  effect  of  my  brother  Bram- 
well's  direction  and  the  finding  of  the  jury  upon 
the  facts  than  on  the  specific  point,  though  there 
is  no  doubt  that  several  of  the  judges  imply,  if 
they  do  not  say  so,  that  they  agree  upon  the  point 
with  the  majority  in  the  court  below,  and  treat  it 
as  a  settled  one.  The  point,  therefore,  seems 
upon  examination  to  be,  m  this  court,  open ;  and 
if  it  bo,  there  is  considerable  authority  for  holding 
that  in  such  a  policy  as  this  there  is  an  implied 
warranty  of  seaworthiness.  Without  exception, 
so  far  as  I  am  aware,  the  American  text  writers, 
and  the  American  authorities  as  cited  in  those 
text  writers,  as  well  since  as  before  the  cases 
of  Qibson  v.  Small  and  Thomp$an  v.  Hopper,  hold 
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that  there  is  no  difference  on  this  point  between  a 
time  policy  on  a  ship  then  in  port  and  to  be  em- 
ployed on  a  voyage,  and  a  voyage  policy :  but  that 
the  difference  is  between  a  ti,me  policy  as  last 
described  and  a  time  policy  on  a  ship  then  at  aea. 
The  English  authorities  to  the  same  effect  have 
already  been  mentioned,  and  it  is  plain  that  the 
policy  in  the  case  before  us  is  altogether  different 
from  that  in  Gibson  v.  Snuill,  and  is  very  dis- 
tinguishable from  that  in  Thompson  v.  Hopper. 
In  the  present  case  the  policy  is  in  fact  a  voyage 
policy  limited  to  a  particular  time.  The  reasons 
given  for  implying  a  warranty  of  seaworthiness  in 
voyage  policies  apply  with  equal  strength  to  the 
policy  before  us  ;  the  main  reason  given  for  not 
implying  a  warranty,  viz.,  that  the  shipowner 
could  not  know  the  state  of  the  ship  at  the  time 
of  the  insurance  certainly  does  not  apply ;  the 
reason  given  by  Lord  Campbell  in  Tliompson  v. 
Hopper  (6  E.  &  B.  188-9)  for  not  implying  it  is 
not  a  reason  of  principle  but  one  of  inconvenience, 
and  would  be  equally  cogent  to  establish  any  rule 
which  excluded  all  dispute  of  fact.  If  the 
matter  be,  as  I  think  it  is,  open,  I  confess 
to  a  strong  feeling  in  favour  of  the  older 
view  of  the  law,  except  so  far  as  it  has 
been  varied  by  authority.  It  seems  to 
me  wiser  and  better,  to  tend  more  towards 
honesty  of  dealing  as  against  gambling  and  every 
fraud  in  insurance  transactions,  to  extend  as  far 
as  may  be,  rather  than  to  contract  within  the  nar- 
rowest point  or  limits,  the  doctrine  of  implied  war- 
ranty of  seaworthiness.  I  am,  therefore,  pre- 
pared to  hold  that  in  this  policy  there  is  an  implied 
warranty  of  seaworthiness,  and  on  this  ground. 

As  the  fifth  question  put  by  my  brother  Blackburn 
is  to  be  taken  as  answered  for  the  defendants,  I  am 
of  opinion  that  the  judgment  of  the  court  below 
was  wrong,  and  that  the  rule  should  have  been 
made  absolute  to  enter  a  verdict  for  the  defendant 
on  the  third  and  sixth  pleas.  Inasmuch,  however, 
as  this  case  may  go  further,  and  inasmuch  as  the 
opinion  I  have  expressed  is  at  variance  with  dicta 
of  great  weight,  as  it  is  distinctly  dissented 
from  by  some,  and  is  not  distinctly  assented  to  by 
any  of  my  learned  brothers  in  this  court,  it  is 
proper  to  examine  the  second  question,  and  arrive 
at  a  decision  with  respect  to  it.  The  question  is, 
Do  the  findings  of  the  jury,  as  explained  by  my 
brother  Blackburn  (including  the  two  which  are 
to  be  taken  as  found  in  favour  of  tho  defendants) 
dispose  of  the  questions  arising  on  the  third  and 
sixth  pleas  P  And  in  discussing  this  question  it  is 
to  be  assumed  that  in  a  time  policy,  where  the  loss 
is  found  to  be  by  one  of  the  perils  insured  against, 
even  though  the  ship  was  unseaworthy  when  she 
started,  the  underwriters  are  liable.  Now  it  will 
be  observed  that  the  jury  found  that  the  unsea- 
worthiness was  one  of  the  concurrent  enacting 
perils  at  the  time  of  the  loss.  It  will  be  further 
observed  that  they  were  not  asked  to  find,  and 
did  not  find,  what  was  the  efficient  predominating 
peril  at  that  same  point  of  time.  Yet  it  seems 
that  in  a  case  such  as  this  the  verdict  would  depend 
upon  what  the  jury  found  as  to  this  matter.  If 
they  had  found  that  the  unseaworthiness  of  the 
ship  was  the  efficient  predominating  peril,  then  the 
verdict  must  have  been  entered  for  the  defendant 
on  the  third  plea  as  well  as  on  the  sixth  plea ;  if 
on  the  other  hand  they  had  found  that  the  efficient 
predominating  peril  was  the  bad  weather,  then  the 
verdict,  as  now  entered  for  the  plaintiff,  must  have 


stood.  This  follows  from  the  fair  oonstruction  of 
the  language  of  these  pleas.  They  must  mean  (tin 
third)  the  ship  was  lost  through  unseaworthiness; 
(the  sixth)  the  ship  was  lost  through  unseawor- 
thiness alone.  The  same  question  is  involved  in 
both,  because  the  proper  question  upon  the  third, 
as  upon  the  sixth,  would  be:  What  was  tfai 
efficient  predominating  cause  of  the  disaster— w* 
it  the  perils  of  the  sea,  or  was  it  the  inherent  vice 
of  the  ship  herself  P  A  little  consideration  wfll 
make  this  reasonably  clear.  Seaworthiness  sod 
powers  to  encounter  ordinary  perils  are  oonvertibk 
terms.  But  the  underwriter  does  not  insure  again* 
ordinary  perils ;  he  indemnifies  only  against  tht 
extraordinary  and  unforeseen  perils  of  the  sea.  "Tb 
make  the  underwriters  liable,"  in  the  words  of 
Lord  Chief  Justice  Jervis  (Magnus  v.  BuUemer,  11 
C.  B.  881),  "  the  injury  must  be  the  result  of  some- 
thing fortuitous  or  accidental  occurring  in  the 
course  of  the  voyage."  He  does  not  insure  agaiot 
inherent  vice,  or,  what  is  the  same  thins  a 
other  words,  against  ordinary  perils.  In  i 
voyage  policy,  it  is  true,  the  assured  wanna 
power  to  encounter  ordinary  perils.  Such  peril* 
therefore,  are  not  perils  which,  if  they  cans 
loss,  give  a  right  of  recovery  under  such  i 
policy,  not  merely  because  they  are  not  within  tat 
words  of  the  policy,  but  because  a  condition  fan 
not  been  complied  with,  viz.,  that  the  ship  shall  bt 
fit  to  meet  them.  In  this  case  there  was  no  power 
to  encounter  ordinary  perils,  and  by  this  want  flf 
power  the  loss  was  caused.  It  is  none  the  lew  a 
cause  of  loss — the  loss  was  no  more  caused  bj 
perils  insured  against — because  in  such  a  policy  ■ 
this  the  assured  have  not  to  warrant  the  so* 
existence  of  the  cause  of  loss  at  the  beginning  of  tot 
risk.  It  may  be  said  with  truth  that  in  this  cm 
there  was  evidence  of  two  concurrent  perils  t» 
which  the  ship  was  subject  in  her  voyage,  one  I 
peril  insured  against,  the  extraordinary  and  m> 
foreseen  action  of  the  sea ;  the  other  a  peril  not 
insured  against,  the  inherent  vice  of  the  ship  hs> 
self.  The  evidence  of  both  these  perils  seems  to 
have  been  stated  to  the  jury,  and  they  shodd 
hare  been  asked  which  was  the  efficient  pradoflh 
nating  peril  when  the  loss  happened.  AccordinC 
to  their  answer  to  that  question,  the  verdict  shoo* 
be  entered  for  the  plaintiffs  or  defendant  on  tin 
third  plea  and  on  the  sixth,  the  issues  involved  a 
both  these  pleas  being  substantially  the  saaa> 
The  averment  of  knowledge  in  the  sixth  plea  may 
be  disregarded  as  being  immaterial,  and  when  that 
is  done  the  issues  involved  in  the  sixth  plea  art 
the  same  as  the  issues  involved  in  the  third;  aad 
the  answers  given  by  the  jury  to  the  questions  of 
the  learned  judge  do  not  dispose  of  them. 

On  this  second  ground,  therefore,  and  for  tba» 
reasons,  I  am  of  opinion  that  the  rule  should  bi 
absolute  for  a  new  trial,  and  as  four  of  the  jadgti 
concur  in  that  result,  the  rule  will  be  absomteibr 
a  new  triaL 

Judgment  for  defendant,  the  appellant 

Solicitors  for  plaintiffs,  the  respondents,  Cation* 
Jehu,  and  Cattarns. 

Solicitors  for  defendants,  the  appellants,  H& 
lams,  Son,  and  Coward. 
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COTJBTL   OF    QUEEN'S    BENCH, 

Bapottod  by  J.  Shomt,  Esq.,  Bandster-at-Law. 

Tuesday,  June  16,  1875. 

Commercial  Steamship  Company  v.  Boulton 

and  another. 

Charter-party — Demurrage — Lying  days — Work' 

ing  day 8. 
A.    charter-party   contained  the  following  clause: 
M  The  loading  and  discharging  the  said  ship  to  be 
a*  fast  as  the  said  steamer  can  work,  but  a  mini- 
mum of  seven  days  to  be  allowed  the  charterers, 
and  ten  days  on  demurrage  over  and  above  the 
•aid  lying  days  at  252.  per  day" 
Sight  days,  including  one  Sunday,  were  consumed 
at  the  vort  of  loading.     The  ship  arrived  at  the 
port  of  discharge  on  a  Tuesday,  out  could  not  get 
to  her  berth  till  8  a.m.  on  Wednesday.     She  then 
began  discharging,  and  continued  till  8  p.m.,  be- 
gan again  at  4  a.m.  on  Thursday  and  finished  at 
8  cm. 
Weld,  that  "  lying  days  "  meant  working  days,  and 

Sunday  was  excluded. 
Meld,  also,  that  the  charterers  were  liable  to  pay 
two  days*  demurrage  for  the   Wednesday  and 
Thursday. 
A  ahip  arrived  at  theport  of  loading  on  Sunday,  and 
was  cleared  about  noon  on  Monday.    The  char- 
terers then  floated  part  of  the  cargo  (timber)  down 
the  river,  and  some  was  put  on  board  that  after- 
noon. 
The  jury  found  that  Monday  was  a  working  day. 
Weld,  that  they  were  justified  in  so  finding. 
Phis  case  was  tried  before  Pollock,  B.,  at  the 
Spring   Assizes    at    Newcastle,    in    1875.    The 
lotion  was  brought  to  recover  freight  and  demur- 
rage in  respect  of  two  ships  belonging  to  the 
plaintiffs,  the  Brighton  and  the  Boston,  which  had 
MSn  chartered  by  the  defendants  to  carry  timber 
bam  Muhlgraben  or  Bolderaa  (the  port  of  Biga) 
fo>  England.    The  charter-party  of  the  Brighton 
MKrtained  the  following  stipulations : — 

The  said  ship  shall,  with  all  convenient  speed,  baring 
■bprtj  to  take  an  outward  cargo  direct  or  on  the  way  for 
Haw  owners'  benefit,  sail  and  proceed  to  Bolderaa  and 
Ushlgxaben,  or  so  near  thereunto  as  she  can  safely  get, 
§md  there  load  from  the  charterer*  a  foil  and  complete 

eaorgo the  cargo  to  be  brought  to  and  taken 

■lomgside  at  the  charterer's  risk  and  expense,  and  also,  if 

H  should  be  neoessary,  off  into  the  zoads and 

Wing  reloaded,  shall  proceed  to  London,  or  as  near 
thereunto  as  she  can  safely  get,  and  deliver  the  same 

J0oat the  loading  and  discharging  the  said  ship 

to  be  as  fast  as  the  steamer  can  work,  but  a  minimum  of 
—▼en  days  to  be  allowed  the  charterers,  and  ten  days  on 
demurrage,  over  and  above  the  said  lying  days,  tat  251. 
par  day. 

The  Briahton  arrived  at  Mnhlgraben  on  Sun- 
day, 26th  April  1874,  and  her  master  at  once  gave 
notice  that  he  was  ready  to  load,  and  she  began 
to  load  on  Monday,  27th  April,  at  2.30.  p,m.  as  soon 
as  cargo  was  sent  to  her.  She  finished  loading  on 
Monday,  4th  Mav,  and  commenced  the  homeward 
voyage.  From  the  time  when  she  was  ready  to  load 
On  Monday,  27th  April,  until  she  was  loaded  and 
ready  to  sail  on  Monday  evening,  4th  May,  eight 
days,  including  one  Sunday,  were  consumed.  On  her 
arrival  in  the  Thames  she  was  directed  to  proceed 
:©  the  Victoria  Docks.  She  got  into  the  docks  on 
taesday,  12th  May,  at  5  p»m.,  but  some  timber 
belonging  to  the  defendants  was  in  the  way,  which 
prevented  her  getting  to  her  berth  until  8  a,m. 
cm  the  following  inonung,  Wednesday,  13th  May. 
Uflsen  slne^oonnaenoed  dftoharging  her  cargo,  and 


continued  to  discharge  until  8  p.m.,  when  the 
labourers  left  off  work.  She  began  to  discharge 
again  at  4  a.m.  on  Thursday,  14th  May,  and  had 
discharged  the  whole  of  her  cargo  by  8  a.m.  She 
was  consequently  engaged  one  day  and  part  of 
another  in  discharging.  The  plaintiffs  claimed  de- 
murrage for  all  days  beyond  the  minimum  of  seven 
days  named  in  the  charter-party ;  their  claim  in- 
cluded the  Sunday,  3rd  May,  on  the  ground  that 
they  were  entitled  to  treat  every  "  running  day  " 
*a  -  "lying  day"  within  the  charter-party,  and 


as  a 


also  included  two  days  at  the  Victoria  Docks,  on 
the  ground  that,  as  the  discharging  had  gone  into 
a  second  day,  they  must  be  paid  as  for  a  whole 
day.  The  defendants  disputed  the  claim  on  the 
grounds  that  Monday,  27th  April,  was  not  a  full 
working  day,  and  that"  lying  days  "  in  the  charter- 
party  meant  "  working  days' "  and  Sunday  is  not 
a  working  day ;  and  that  the  plaintiffs  ought  to 
set  off  the  four  hours'  work  on  14th  May  against 
the  time  lost  on  12th  May,  or  at  any  rate  were 
only  entitled  to  be  paid  in  proportion  to  the  time 
actually  occupied  in  discharging  on  14th  May. 

By  the  charter-party  of  the  Boston  it  was  stipu- 
lated that  "  eight  running  days  are  to  be  allowed 
to  the  said  merchants,  it  the  ship  is  not  sooner 
discharged,  for  loading  and  discharging  the  said 
ship,  and  ten  days  on  demurrage  over  and  above 
the  said  lying  days  at  251.  per  day." 

The  Boston  arrived  at  Muhlgraben  on  Sunday, 
19th  April,  but  was  not  cleared  until  about  noon 
on  Monday,  20th  April,  and  was  not  ready  to  load 
till  about  4  p.m.  The  cargo,  which  was  timber, 
was  floated  down  from  Riga  in  rafts,  and  some  of 
it  came  alongside  on  Monday,  20th  April,  and  was 
taken  on  board,  part  on  that  day  after  4  p.m.  and 
the  rest  the  next  morning  before  any  more  came 
down.  The  loading  was  finished  on  Tuesday, 
28th  April,  and  the  ship  at  once  commenced  the 
homeward  voyage,  and  arrived  in  dock  on  7tb 
May ;  she  immediately  commenced  discharging|her 
cargo  and  finished  at  7  a.m.  on  12th  May.  The 
Boston  was  thus  at  Biga  for  the  purpose  of  loading 
seven  whole  days,  including  one  Sunday,  and  part 
of  two  other  days,  and  was  at  Southampton  for 
the  purpose  of  discharging  four  whole  days  and 
part  of  two  other  days.  The  plaintiff  claimed  de- 
murrage for  seven  days  over  and  above  the  eight 
running  days. 

The  defendants  paid  into  court  enough  to  satisfy 
the  plaintiffs'  claim  for  demurrage  for  all  the  days 
for  which  they  claimed  in  respect  of  the  Boston 
except  28th  April ;  they  refused  to  pay  demurrage 
for  that  day,  and  their  liability  depended  on 
whether  Monday,  20th  April,  was  to  be  included 
in  the  loading  days  or  not. 

It  was  left  to  the  jury  to  say  whether  Monday, 
20th  April,  was  a  working  day,  and  they  found 
that  it  was. 

A  verdict  was  found  for  the  plaintiffs  for  25Z. 
in  respect  of  the  Boston,  being  the  demurrage  pay- 
able for  28th  April,  and  for  502.  in  respeet  of  the 
Brighton,  being  the  demurrage  payable  in  rosbect 
of  the  two  days  consumed  in  discharging  in  Lon- 
don, the  lying  days  having  been  consumed  at 
Biga;  leave  was  reserved  to  move  to  enter  the 
verdiot  for  the  defendants,  or  reduce  the  damages  if 
the  court  should  be  of  opinion  that  it  ought  to 
be  done,  haying  regard  to  the  findings  of  the  jury, 
the  court  to  draw  inferences  of  fact.  A  role  was 
obtained  aoooordingly. 

HerscheU,  Q.O.  and  Orompton  showed  cause,-- 
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The  lying  days  mentioned  in  the  charter-party  re- 
lating to  the  Brighton  moat  be  token  as  running 
days :  {Brown  v.  Johnson,  10  M.& W.  331.)  [Lush, 
J. — The  whole  clauHe  must  be  road  together  and 
the  words  "  loading  and  dischareiiig  as  fast  as  the 
steamer  can  work,  tint  a  minimum  of  seven  days 
to  be  allowed  to  the  merchants,"  clearly  point  to 
working  days  being  intended  to  be  the  meaning.] 
Then  demurrage  Begins  to  run  from  the  time 
the  ship  gets  into  dock,  not  to  a  berth,  and  as  the 
lay  days  nad  then  expired,  the  demurrage  days 
commence  from  the  day  on  which  she  got  into 
dock  and  include  all  the  days  she  was  occupied  in 
discharging.  Each  part  of  a  day  so  occupied  must 
be  considered  as  a  whole  day. 

Brtum  v.  Johnson,  10  M.  *  W.  331  ; 
Toptcott  v.  Balfour,  27  L.  T  Bep.  N.  S.  710  j  L.  Sep. 
8C.P.M;  43  L.  J..1GCP. 
AspinaU,  Q.C.  and   Qainsford  Bruce  supported 
the  rule. 

Mellob,  J. — I  am  of  opinion  that  the  rale  fails 
on  both  grounds. 

As  to  the  Brighton,  the  stipulation  is,  "  the  load- 
ing and  discharging  the  said  ship  to  bo  as  fast 
as  the  steamer  con  work,  but  a  minimum  of  seven 
days  to  be  allowed  the  charterers,  and  ten  days 
on  demurrage  over  and  above  the  said  lying 
days,  at  251.  per  day."  The  contention  on 
behalf  of  the  defendants  must  amount  to  this, 
that,  though  a  minimum  of  seven  days  is  spe- 
cified, yet  if  they  go  beyond  the  seven  days, 
and  take  a  portion  of  an  eighth,  they  are  not 
to  pay  for  that  as  for  an  eighth  day.  This  inter- 
pretation of  the  charter-party  would  be  so  incon- 
venient that  I  am  of  opinion  that  wo  must  con- 
sider that  they  must  load  in  time  or  else  pay  for 
a  day,  if  any  part  of  a  day  is  occupied  beyond 
the  time  specified.  There  is  no  authority  on  the 
question,  but  any  other  construction  would  be 
attended  with  the  greatest  inconvenience. 

As  to  the  Boston,  it  is  not  a  question  of  construc- 
tion, but  whether  on  the  circumstances  of  the  capo 
the  jury  were  warranted  in  finding  that  20th  April 
was  aworking  day.  The  circumstances  are  these  i 
The  vessel  is  ready  to  receive  cargo ;  a  portion 
of  the  cargo  arrives,  and  in  the  presence  of  per- 
sons interested  in  the  matter  the  loading  is  com- 
menced ;  the  loading  of  that  portion  is  finished 
before  any  other  timber  arrives.  The  question 
then  is,  was  there  any  reasonable  ground  for  the 
jury  finding  tbat  the  day  on  which  the  first  part 
of  the  timber  arrived  was  by  the  assent  of  the 
parties  treated  as  a  loading  day  t  I  will  not  say 
that  if  they  bad  found  otherwise  I  should  have 
thought  their  rinding  ought  to  be  disturbed,  but  1 
think  there  was  evidence  to  entitle  them  to  find 
as  they  have  found. 

Lush,  J. — 1  am  of  the  same  opinion. 
The  question  with  regard  to  the  Brighton  turns 
on  the  construction  of  this  clause — "  the  loading  and 
discharging  the  said  ship  to  bo  as  fast  as  the  steamer 
can  work,  bnt  a  minimum  of  seven  days  to  be 
allowed  the  charterers,"  and  is,  first,  whether  the 
seven  days  allowed  as  the  minimum  are  exclusive 
or  inclusive  of  Sundays,  or  are  running  or  work- 
ing days  P  I  think,  considering  the  words  of  the 
clause,  they  are  working  days,  and  Sunday  is  ex- 
cluded and  no  demurrage  was  inenrrred  at  the 
port  of  loading ;  all  the  lay  days  were  however, 
expended  there. 

Then  as  to  the  unloading.  The  ship  got  into 
dock  on  Tuesday,  12th  May,  and  got  to  her  berth 
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and  began  discharging  on  'Wednesday  m 
at  8;  the  work  went  on  till  8  p.m.  and  bap 
again  on  Thursday  at  4  a.m.,  and  was  naiad 
at  8  a.m.,  and  demurrage  is  claimed  for  T 
day.  I  am  of  opinion  that  that  day  ran 
counted  in  favour  of  the  shipowners.  The 
are  "ten  days  on  demurrage  over  and  above  di 
said  lying  days  at  251.  per  day."  There  ii 
word  used  to  show  that  there  is  to  be  any  di™ 
of  a  day,  or  any  apportionment  of  the  251.  Sochi 
construction  would  be  exceedingly  inoonvr-— 
and  I  cannot  think  that  it  was  in  the  eont 
tion  of  the  parties.  It  may  be  that  in  centeaoan 
of  detention  for  part  of  a  day  the  ship  may  nil 
tide,  or  may  not  get  to  the  next  loading  pbcei 
time.  I,  therefore,  think  it  is  consistent  wntfc 
language  used,  and  with  convenience  to  hold 
for  every  day  or  fraction  of  a  day  that  the  sfc 
detained  over  the  specified  time  demurrage  M 
be  paid. 

With  regard  to  the  Boston  the  case  do 
turn  on  the  construction  of  the  charter  cent, 
but  whether  the  first  day  of  loading  was  U>M> 
eluded  in  the  loading  days  under  the  circum 
We  find  here  that  the  charterers  sent  down  tar 
tion  of  the  cargo  an  hour  after  receiving  ni  "' 
a  place  where  it  would  be  dangerous  to  all 
remain.  They  must  have  meant  that  it  wm  mi 
put  on  board  as  soon  as  possible,  and  aooordil 
the  jury  have  found  that  Monday,  20th  April 
a  working  day.  If  the  charterers  had  the  be 
of  tbo  timber  being  put  on  hoard  or  agreed  tcati 

should  be.  they  would  be  liable.     I  cannot 

that  they  intended  it  to  remain  in  the  rives 
Qcain,  J. — I  am  of  the  same  opinion. 
The  question  as  to  the  Brighton  seems  perfcfe 
clear.  She  got  into  dock  on  the  12th,  and  waiRaf 
to  discharge  when  ahe  could  get  to  her  berth.  Si 
discharged  from  eight  a.m.  on  Wednesday,  Ai 
13th,  till  eight  p.m.,  and  there  is  no  evidence  ■ 
show  that  that  is  not  a  fair  good  working  day.  I 
the  charterers  get  into  the  second  day,  they  • 
liable  to  pay  demurrage.  I  think  on  this  eta  "~ 
party  that  they  cannot  divide  a  day.  Tha  - 
tention  is  that  they  are  not  liable  at  all  for  the  tkj 
or  at  any  rate  only  for  a  proportionate  part,  *" 
there  is  no  authority  for  that  view.  The  daV 
dants  want  to  set-off  the  four  hoars  oocupiaaS 
discharging  on  the  Thursday,  against  four  boaa 
said  to  have  been  lost  on  the  Wednesday  ;K 
thero  is  no  evidence  to  show  that  they  are 
to  this.  The  shipowners  were  not  in 
there  was  a  loss  of  four  hours. 

As   to  the   Boston,   a  more    difficult    C, 

arises,  whether  a  working  day  can  be  constat 
where  only  part  of  a  day  has  been  nasi  1 
agree  that  the  charterers  are  entitled  to  a  hi 
working  day,  but  if  for  the  convenience  ofal 
parties  a  portion  of  a  day  is  need,  it  may  »J 
counted.  It  was  a  question  for  the  jury,  ad 
it  there  was  any  evidence  the  jury  were  eati1 
tied  to  find  as  they  did.  The  evidence  is  tf"1 
notice  was  given  at  eleven  a.m.,  and  a  porfcea 
the  timber  was  then  sent  down,  and  was  loaded* 
the  same  day,  the  charterers  or  their  agent  hsaf 
present  and  consenting.  I  think  on  this  evidenBW 
jury  were  justified  in  finding  that  this  was  tola 
counted  as  a  working  day. 

HxOe  diaefcarfal 

Attorneys :  Maplei,  Teendale,  and  Oa,  tarlM 

Dodd,*aABramuMi  Wild,  Barter,  and »*** 
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Priv.  Co.] 


Thb  Strathwaver. 
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lobicial  Committee  of  tfje  flribg  Council. 

APPEAL   FROM    THE    VICE    ADMIRALTY    COURT    Of 

NEW  ZEALAND. 
Reported  bj  Jaxzs  P.  Aipihall,  Esq.,  Barriater-at-Law. 


Dec  7  and  8,  1875. 
(Present :  The  Right  Hon.  Sir  R.  J.  Phillimore, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Collier.) 

The  Strathnaver. 
Salvage — Towage — Danger — No  tender — Award — 

Detention — Demurrage — Damages. 
Towage  service*  (as  distinguished  from  salvage  ser- 
vices) are  work  done  oy  one  vessel  in  towing 
another  to  expedite  her  voyage,  where  nothing  more 
is  required  than  the  accelerating  her  progress. 
Where  a  vessel  is  in  neither  actual  nor  imminent 
probable  danger,  a  vessel  engaged  to  tow  her  renders 
towage  and  not  salvage  services. 
In  a  salvage  suit,  in  which  there  has  been  no  tender 
made  by  the  defendants,  a   Court  of  Admiralty 
cannot,   on  finding  that  no  salvage  service  has 
been  performed  by  the  plaintiffs,  and  their  service 
was  mere  towage,  make  a  decree  for  the  amount  of 
towage  due  to  the  plaintiffs. 
Defendants  in    a  salvage   suit  have  no  right  to 
recover  damages  for  demurrage  against  plaintiffs, 
who,  having  bond  fide  and  through  mere  error  of 
judgment  arrested  the  defendants'  vessel,  and  car- 
ried on  the  suit  to  recover  reward  for  their  alleged 
salvage  services,  are  held  to  have  performed  no 
salvage,  but  mere  towage,  services. 
This  was  an  appeal  from  a  decree  of  Alexander 
James  Johnson,  Esq.,  the  deputy  judge  of  Her 
Majesty's  Vice  Admiralty  Court  of  New  Zealand, 
in  a  cause  of  salvage  lately  pending  in  that  court, 
instituted  and  promoted  by  the  appellants  as  the 
owner,  master  and  crew  of  the  steam  ship  Storm 
JBird,  against  the  ship  or  vessel  Strathnaver,  her 
cargo  and  freight,  for  the  recovery  of  salvage  in 
respect  of  certain  services  rendered  to  the  Strath- 
naver, her  cargo  and  freight. 

In  their  libel  the  plaintiffs  (the  appellants) 
among  other  things  averred : — 

1.  That  at  a  quarter  past  eight  p.m.  on  Monday, 
the  31st  Aug.  1874,  the  steamship  Storm  Bird,  of 
sixty-eight  tons  register,  and  manned  by  a  crew 
of  twelve  hands,  while  proceeding  out  of  the  har- 
bour of  Port  Nicholson,  New  Zealand,  in  the  exe- 
cution of  a  voyage  from  Wellington  to  Wanganui, 
with  cargo  and  seventy  passengers,  observed  the 
Strathnaver,  a  wooden  ship  of  1071  tons,  with 
cargo  and  391  emigrants  in  a  position  of  danger 
dose  to  and  running  towards  a  reef  of  rocks, 
known  as  the  West  Ledge,  at  the  entrance  of  Port 
Nicholson  harbour. 

2.  That  blue  lights  were  burnt  by  those  on 
board  the  Storm  Bird  to  indicate  to  the  Strath- 
naver the  proper  channel  for  her  to  enter  the  har- 
bour, and  that  the  Storm  Bird,  putting  on  all 
steam,  passed  round  under  the  stern  of  the  Strath- 
naven  and  hailed  those  on  board  to  port  their  helm, 
M  they  were  running  on  to  a  reef. 

3.  That  the  Strathnaver9 s  course,  a  continuance 
of  which,  for  a  few  minutes  longer,  would  have 
caused  her  destruction,  was  altered  in  accordance 
with  the  directions  of  those  on  board  the  Storm 
Bird,  but  the  wind  then  dropping,  and  the  Strath* 
mover  drifting  with  the  set  of  the  sea  on  to  Bar- 
rett's Reef,  was  taken  in  tow  bythe  Siorm  Bird 
•ad  towed  safely  to  the  Port  of  Wellington. 

Vox.  HL,  N.S. 


4.  That  by  the  services  of  the  plaintiffs  the 
Strathnaver  was  rescued  from  total  loss,  and  her 
cargo  and  the  lives  of  those  on  board  were  saved. 

Separate  responsive  allegations  were  filed  by  the 
owners  of  the  Strathnaver' and  her  cargo  similar 
in  substance,  and  averring  among  other  things  : — 

1.  That  the  Strathnaver  when  seen  from  the 
Storm  Bird  was  three  quarters  of  a  mile  to  the 
southward  of  the  outer  rock  of  Nicholsons'  har- 
bour, and  steering  by  the  harbour  light  on  Somes 
Island. 

2.  That  the  Strathnaver  was  never  in  danger,  or 
in  any  unsafe  or  improper  proximity  to  the  West 
Ledge,  and  before  she  had  been  hailed  by  those  on 
board  the  Storm  Bird  a  pilot  had  taken  her  in 
charge,  by  whose  directions  her  helm  had  been 
ported,  additional  canvass  set,  and  her  course 
shaped  towards  the  eastern  side  of  the  harbour. 

3.  That  there  was  no  sea  which  would  have  set 
the  Strathnaver  in  the  direction  stated  in  the  libel 
against  an  ebb  tide. 

4.  That  the  service  rendered  by  the  Storm  Bird 
was  ordinary  towage  service,  and  was  not  neces- 
sary by  reason  of  any  danger  to  the  Strathnaver. 

No  tender  was  made  by  the  respondents. 

Three  witnesses  were  examined  by  the  appel- 
lants before  the  Judge  in  Chambers,  and  other 
evidence  on  both  sides  was  taken  orally  in  open 
court  before  the  learned  Judge. 

The  learned  Judge  of  the  court  below,  by  an 
interlocutory  decree  on  Deo.  3  1874,  dismissed  the 
suit  and  condemned  the  plaintiffs  in  costs. 

The  learned  Judge,  in  his  judgment,  went 
minutely  into  the  facts,  "and  ultimately  came  to  the 
conclusion  that,  although  the  plaintiffs  had  acted 
bond  fide  in  making  their  claim,  there  had  been  no 
salvage,  but  a  mere  towage  service.  The  judg- 
ment concluded  as  follows:  "In  concluding  my 
observations  on  the  evidence,  I  desire  to  express 
my  sincere  hope  that  the  result  of  this  case, 
in  which  the  claim  of  salvage  has  been  based  on 
what  may  originally  have  been  a  mere  mistake 
(though,  unfortunately,  a  mistake  entailing  most 
serious  consequences)  will  not  discourage  the 
owners  and  masters  of  steam  vessels  engaged  in 
the  ordinary  trade  of  the  colony  from  being  ever 
ready  to  lend  assistance  to  vessels  really  or 
apparently  in  danger,  but  will  only  induce  them 
to  restrain  their  claims  for  remuneration  beyond 
the  value  of  towage  service  to  cases  where  they 
can  establish  the  existence  of  actual  danger  to  the 
vessels  assisted,  and  in  which,  therefore,  they  have 
a  right  to  expect  a  liberal  salvage  remuneration. 
In  the  absence  of  any  precedent  showing  that  the 
court  may  make  a  decree  for  ordinary  towage  in 
what  is  substantially  a  suit  for  salvage,  and  in 
which  no  tender  has  been  made,  and  considering 
that,  as  far  as  authorities  have  been  brought 
before  me,  the  cases  in  which  decrees  have  been 
made  for  sums  in  addition  to  sums  tendered  on 
the  footing  of  ordinary  towage,  have  proceeded  on 
the  ground  that  the  services  were  of  salvage 
character,  and  not  mere  towage  services,  I  do  not 
see  my  way  to  make  a  decree  for  the  amount  of 
towage  earned  by  the  steamer,  and,  therefore,  feel 
it  my  duty  to  dismiss  the  suit;  and,  as  there  is  no 
foundation  laid  for  making  the  case  an  exception 
to  the  general  rule,  the  costs  must  follow  the 
judgment." 

Upon  this  decree  being  given,  the  respondents 
olaimed  demurrage  for  the  detention  of  the 
Strathnaver  whilst  under  arrest  in  the  suit,  from 
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12th  Sept.  to  3rd  Dec.  1874 ;  and  on  11th  Dec, 
moved  the  court  below  to  make  a  decree  for 
demurrage  as  claimed.  In  support  of  their  claim 
witnesses  were  called  to  show  the  amount  of 
demurrage  payable  in  respect  of  ships  of  that 
class,  and  the  master  of  the  Strathnaver  said  that 
he  had  never  attempted  to  get  bail  because  he  had 
not  been  accredited  to  any  one  for  that  purpose. 
For  the  appellants  evidence  was  given  that  the 
master  might,  if  he  had  made  application,  have 
obtained  bail  at  comparatively  small  cost.  The 
appellants  contended  that  they  were  not  liable 
under  these  circumstances  for  any  demurrage, 
but  the  court  below  nevertheless  made  a  decree 
dismissing  the  suit  with  taxed  costs,  and  pro- 
nouncing a  sum  of  600Z.  to  be  due  to  the  defen- 
dants as  demurrage  or  damages  in  respect  of  the 
detention  of  the  Strathnaver  under  arrest. 

From  this  decree  the  appellants  (plaintiffs 
below)  appealed  for  the  following  amongst  other 
reasons: 

First,  because  the  evidence  proved  that  the 
Strathnaver  and  her  cargo  were  in  a  position  of 
considerable  danger,  from  which  they  were  rescued 
by  the  services  of  the  appollants;  secondly, 
because  the  Storm  Bird  went  out  of  her  course  to 
render  assistance  to  a  vessel  in  a  position  of 
danger,  and  her  services  being  accepted  must  be 
regarded  in  the  nature  of  salvage  services; 
seventhly,  because  under  the  admitted  facts  of 
the  case,  the  services  of  the  Storm  Bird  were  in 
the  nature  of  salvage  services,  and  entitled  to  be 
remunerated  as  such  ;  eighthly,  because  the  court 
below  had  no  jurisdiction  to  decree  demurrage  to 
be  due  from  the  appellants  ;  ninthly,  because  the 
learned  judge  of  the  court  below  was  wrong  in 
awarding  demurrage  to  be  due  for  the  detention 
of  the  ship  under  warrant  of  court;  tenthly, 
because  it  appears  upon  the  evidence  that  bail 
could  have  been  obtained  for  the  Strathnaver  and 
her  release  effected. 

Dec.  7  and  8,  1875. — Hie  Admiralty  Advocate 
(Dr.  Deane,  Q.C.)  and  B.  E.  Webster  for  the  appel- 
lants.— First  we  submit  that,  upon  the  facts,  there 
was  a  salvage  service ;  secondly,  even  if  the  court 
should  be  of  opinion  that  the  service  amounted 
only  to  towage,  the  appellants  are  entitled  to  a 
decree.  There  is  no  reported  case  where  a  sal- 
vage suit  has  been  instituted  and  no  tender  made, 
and  an  award  of  towage  only  has  been  made ;  but 
there  are  several  cases  wnere  a  tender  having 
been  made  in  a  salvage  suit  and  the  proved  facts 
having  shown  the  service  to  be  mere  towage,  there 
has  still  been  a  decree  for  the  plaintiffs.  [Sir  R. 
Phillimore  referred  to  TJie  Harbinger  (16  Jur. 
279],  There  have  been  unreported  cases  in  which  the 
Court  of  Admiralty  has  found  that  plaintiffs, 
although  not  entitled  to  salvage  reward,  were 
entitled  to  payment  for  towage,  and  that  the  cases 
were  so  little  distinct  that  an  award  has  been  given 
for  towage  in  a  salvage  suit.  Thirdly,  there  was 
no  foundation  for  the  respondent's  claim  for  de- 
murrage. It  is  expressly  found  in  the  judgment 
below  that  the  suit  was  commenced  in  the  bond 
fide  belief  that  salvage  services  had  been  rendered, 
and  this  in  itself  negatives  anything  like  mala 
fide*  or  crassa  negligentia,  which  are  necessaries 
before  damages  can  be  recovered : 

The  Evangelismos,  Swab.  378 ;  12  Moore  P.C.C.  352  ; 
Mitchell  t.  Jenkins,  5  B.  &  A.  594 ; 
Varies  v.  Jenkins,  11  M.  ft  W.  755. 


Cohen,  Q.C.  and  ClarJceon  {Butt,  Q.C.  with  them) 
for  the  respondents. — There  was  no  salvage  ser- 
vice, there  being  no  actual  damage  to  the  btrdk- 
naver.  In  a  salvage  suit  such  as  this  there  en 
be  no  award  for  mere  towage,  because  it  is  a  sah 
against,  ship  and  cargo,  and  the  owner  of  cargo 
is  not  liable  for  towage,  and  because  towage  is  re- 
coverable only  by  the  owners  of  the  towing  vessel, 
not  by  her  master  and  crew ;  the  suit  is  instituted 
expressly  for  salvage  services  by  owner,  master, 
and  crew.  [Sir  R.  Phillimore. — There  have,  no 
doubt,  been  cases  where  salvage  suits  have  beet 
instituted  and  a  mere  towage  reward  has  been  ten- 
dered ;  but  although  it  has  been  the  practice  to 
pronounce  for  the  plaintiffs  for  the  amount  of 
towage  rendered  in  such  cases,  it  has  never  beet 
the  practice  to  decree  towage  in  a  salvage  sot 
where  no  tender  has  been  made,  and  the  court 
would  have  no  power  to  make  such  a  decree. 
Hence  their  Lordships  will  not  trouble  you  on  that 
point.]  Then  the  defendants  are  entitled  to  de- 
murrage. The  Evangelismos  (Swab.  378)  pro- 
ceeded upon  the  ground  that  the  plaintiffs  there 
bond  fidv  believed  that  the  defendant's  vessel  in 
the  wrongdoer  ;  but  here  the  plaintiffs  could  hire 
had  no  bond  fide  belief  that  they  had  a  claim  far 
salvage  ;  hence  the  decree  for  demurrage  is  right 

The  Admiralty  Advocate  in  reply. 

The  judgment  of  the  court  was  delivered  by 

Sir  R.  Phillimore. — This  is  an  appeal  from  t 
decree  of  the  deputy  judge  of  the  Vice- Admiralty 
Court  of  New  Zealand,  in  a  case  of  salvage  pro- 
moted by  the  appellants,  the  owner,  master,  tad 
crew  of  the  steamship  Storm  Bird,  against  the  ship 
Strathnaver,  her  cargo  and  freight,  for  recover? a 
salvage  in  respect  of  certain  services  rendered  to 
the  ship,  her  cargo  and  freight. 

It  is  hardly  necessary  that  their  Lordships 
should  repeat  what  they  have  often  had  occasion 
to  say  with  regard  to  cases  of  this  description, 
namely,  that  where  facts  have  been  established 
by  oral  testimony  before  the  court  below,  tad 
the  court  has  maturely  deliberated,  and  formed 
its  opinion  as  to  the  credence  due  to  the  witnetees 
on  tho  one  side  and  the  other,  this  court  rarer/ 
interferes  with  such  a  finding  on  the  part  of  the 
judge,  and  never  unless  there  has  been  a  manifest 
miscarriage  of  justice. 

It  appears  that  at  about  a  quarter  past  eight  pA, 
on  Monday,  the  31st  Aug.  last  year,  the  steamshio 
Storm  Bird,  of  sixty-eight  tons  register,  manned 
by  a  crew  of  twelve  hands,  was  coming  out  of  the 
harbour  of  Port  Nicholson,  New  Zealand,  on  a  voy- 
age from  Wellington  to  a  place  called  Wangamd, 
with  a  cargo  and  seventy  passengers.     The  StnA 
naver  was  a  wooden  ship  of  1017  tons,  a  filing 
vessol,  with  a  cargo  and  391  emigrants.     She  wu 
entering  tho  harbour  at  the  time  the  other  vessel 
was  c;oing  out.  The  captain  of  the  Storm  Birdssjt: 
"  When  abreast  of  the  Steeple  Rock  " — the  ex** 
position  has  been  much  considered  in  the  course 
of  this  debate,  and  is  some  way  up  the  entruoft 
of  the  harbour — "  my  attention  was  drawn  by  ibt 
chief  officer  to  (signals,  blue  lights,  and  rocceto, 
bearing  from  us   S.S.W.,  coming    as    from  tti 
direction  of  Chaffer's  Passage,  and  to  the  8.  ui 
W.  of  Barrett's  Beef.     I  took  my  glasses  ui 
went  on  the  bridge  and  saw  the  loom  of  a  lull 
vessel ;  I  likewise  saw  a  green  light.     Nearingw 
heads  opposite  Barrett's  Beef,  L  made  it  oat  to  hi 
a  ship.    I  was  then  about  100  yards  N.of*» 
Outer  Bock.    We  were  on  a  straight  court*  Hi 
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green  light  of  the  ship  was  almost  south,  about 
two  and  a  half  points  before  our  starboard  beam 
to  the  S.W.  of  the  Outer  Bock.  I  considered  the 
vessel  was  running  into  danger  by  going  into 
Chaffer's  Passage.  I  burned  a  blue  light;  my 
object  was  to  indicate  the  position  of  the  safe 
channel.  At  the  same  time  I  steamed  with  all 
haste  towards  the  ship,  about  eight  miles  an  hour. 
It  was  just  as  we  were  abreast  the  Outer  Bock, 
about  150  feet  off,  that  I  put  on  steam  and  altered 
course  to  S.  and  W.  I  could  not  see  the  green 
light  except  when  she  rolled.  I  steamed  towards 
her  bows."  Then  he  says:  "She  was  inside  a 
line  drawn  from  Pencarron  Head  to  end  of  the 
West  Ledge  Beef,  heading  towards  the  old  pilot 
station,  about  two  cables'  length  from  the  part  of 
the  West  Ledge  nearest  to  the  Outer  Bock  of 
Barrett's  Beef.'  He  goes  on  to  say,  what  is  ad- 
mitted, that  the  wind  was  very  light  from  the 
south-east.  He  then  says,  when  he  came  up  to 
the  bows  of  the  vessel,  he  thought  it  unsafe  to  go 
round  her  bows ;  that  he  steamed  under  her  stern, 
and  came  up  again  a  second  time,  and  then,  when 
he  got  astern  of  the  ship,  he  stopped  his  engine 
and  called  out,  "  port  your  helm ;  that  he  was 
barely  fifty  yards  from  her  stern,  and  he  repeated 
the  words  three  or  four  times,  "  port  your  helm ; 
steer  for  the  light ;  you  are  running  on  a  reef." 
There  is  no  doubt  that  when  the  Storm  Bird  came 
up  the  pilot  was  on  board.  Now  it  will  be  proper 
to  refer  to  the  evidence  of  the  pilot  of  the  Strath- 
naver, and  to  show  what  his  account  of  the  position 
of  the  vessel  at  this  time  is.  The  pilot  first  gives 
an  account  of  where  he  was.  He  says : — "  When 
I  first  got  alongside,  she  was  from  half  to  three- 
quarters  of  a  mile  from  the  Outer  Bock  of  Bar- 
rett's Beef,  nearly  due  south.  The  red  light  of 
Somes  Island  was  open  all  the  time."  A  little 
lower  down  he  says : — "  I  said  from  the  boat, 
*  port  your  helm,'  after  that  I  had  been  a  minute 
or  two  alongside.  I  did  not  see  any  reason  at 
that  time  for  being  extremely  expeditious.  The 
proper  course  was  to  get  the  vessel  into  the  white 
Eight.  The  steamer  gained  on  us,  but  not  much. 
We  pulled  our  boat  four  and  a  half  to  five  knots. 
We  arrived  at  the  ship  before  the  steamer."  That 
is  an  undoubted  fact  in  the  case.  "  After  I  got  on 
deck,  I  braced  the  yards  up,  and  set  the  upper 
mizen  topsail,  and  loosed  the  main  top-gallant 
sail.  It  was  sheeted  home,  but  .am  not  positive 
whether  it  was  hoisted  up.  When  the  steamer 
came  the  first  time  she  came  from  the  direction 
of  the  lighthouse  at  right  angles  to  us,  and  as  she 

rissed  I  heard  Captain  Doile  singing  out  '  port.' 
recognised  his  voioe.  I  said  '  all  right.' " 
Now  their  Lordships  are  of  opinion,  upon  an  ex- 
amination of  the  evidence  with  regard  to  the  situa- 
tion of  the  Strathnaver,  that  at  this  time  it  is  clear 
that  she  was  not  heading  up  channel  as  she  ought 
to  have  been,  but,  owing  to  the  ignorance  of  the 
captain  as  to  the  chart,  she  was  crossing  the 
mouths  of  both  the  channels,  so  to  speak,  and  she 
was  to  the  south  of  the  Outer  Bock  about  three- 

Erters  of  a  mile  to  the  southward.  There  is  no 
ute  as  to  the  fact  that  the  pilot  gave  these 
ire,  or  that  he  was  on  board  the  vessel  before 
the  steamer  came  up.  It  appears  to  their  Lord- 
ships that  the  evidence  upon  which  the  learned 
judge  of  the  court  below  relied  was  perfectly 
credible,  that  these  orders  were  those  which  en- 
abled the  ship  to  be  rescued  from  a  situation  of 
danger,— or  perhaps,  to  speak  more  accurately, 


of  running  into  great  danger, — because  had  she 
continued  her  course  with  the  wind  as  it  then  was 
blowing  lightly  from  the  south-east,  there  is  no 
doubt  that  she  would  have  run  upon  the  West 
Ledge ;  and  the  first  question  which  is  really  to 
be  determined  in  this  case,  when  we  are  consi- 
dering whether  salvage  remuneration  is  due,  or 
whether  the  service  was  simply  one  of  towage,  is, 
whose  advice  or  whose  order  it  was  that  prevented 
this  large  ship  from  running  upon  the  West  Ledge 
BockP  There  is  no  reason  to  doubt  that  the 
captain  of  the  Storm  Bird  did  what  he  says  he  did, 
namely,  that  he  shouted  out  "  port,"  and  that  he 
burned  a  light  by  way  of  a  signal.  At  the  same 
time  there  is  equally  no  doubt  that  the  pilot,  when 
he  came  up — the  exact  time  is  difficult  to  ascertain, 
the  learned  judge  thinks  it  was  a  short  time,  but 
it  was  an  appreciable  time  before  the  arrival  of  the 
Storm  Bird — he  gave  the  order  from  his  boat, 
being  anxious  no  doubt  that  no  time  should  be 
lost  in  order  to  port  the  helm,  and  to  brace  the 
yards  on  the  starboard  tack.  It  was  the  execution 
of  that  order  which  in  the  opinion  of  the  court 
below, — and  their  Lordships  on  the  whole  see  no 
reason  to  differ  from  it,  and  it  is  also  the  opinion 
of  the  nautical  assessors  by  whom  their  Lordships 
are  assisted  to-day — it  was  the  execution  of  that 
order  which  rescued  the  ship  from  running  into 
the  danger  which  she  otherwise  would  have 
incurred.  Their  Lordships,  therefore,  cannot 
ascribe  the  character  of  a  salvor  to  the  steamer,  on 
the  ground  that  he  also  gave  the  advice  which  has 
been  mentioned. 

Now  there  is  no  doubt  of  this  fact,  that  when 
the  steamer  did  come  up  again,  having  crossed 
the  stern  of  the  other  ship,  and  come  up 
again  on  her  port  bows,  she  was  engaged  to 
take  the  vessel  |in  tow,  and  the  question  then 
arises,  which  has  been  so  much  contested  in  the 
court  below,  and  before  their  Lordships  to-day, 
whether  he  may  be  considered,  in  a  construction  of 
law,  to  have  been  engaged  as  salvor,  or  to  have 
been  engaged  merely  to  tow.  Upon  this  point  it 
may  be  well  to  refer  to  a  very  clear  and  precise 
statement  of  the  law  by  Dr.  Lushington,  in  the 
case  of  The  Princess  Alice  (3  W.  Bob.  138),  in 
whioh  he  says,  "without attempting  any  definition 
which  may  be  universally  applied,  towage  services 
may  be  described  as  the  employment  of  one  vessel 
to  expedite  the  voyage  of  another  when  nothing 
more  is  required  than  the  accelerating  her  pro- 
gress." It  is  contended  on  behalf  or  the  ap- 
pellants that  something  more  was  required  than 
the  acceleration  of  her  progress,  and  that  she 
was  still  in  danger  after  the  pilot  had  given  the 
order  to  port  the  helm,  and  to  brace  the  yards  on 
the  starboard  tack,  and  to  put  the  head  of  the 
vessel  exactly  in  the  opposite  direction  from  what 
it  had  been,  and  to  direct  the  course  of  the  vessel 
eastward  instead  of  north-westward  upon  the  rock. 

Now  this  is  a  question  upon  which  the  learned 
Judge  had  a  variety  of  conflicting  testimony 
before  him,  and  after  most  maturelv  and  carefully 
deliberating  upon  it — and,  it  may  be  observed,  in 
passing,  it  would  be  difficult  to  conceive  a  more 
accurate  and  careful  note  than  the  learned  Judge 
seems  to  have  been  at  the  pains  of  taking — after 
mature  deliberation  on  the  subject,  he  came  to  the 
conclusion  that  the  Storm  Bird  was  not  engaged 
as  a  salvor,  but  merely  to  tow  the  vessel.  The 
facts  stand  in  this  way ;  they  are  thus  described 
in  the  evidence  of  the  pilot.    He  says :  "  After  t1 
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steamer  passed  she  stopped.    I  thought  she  was 
going  on  her  coarse.    I  had  no  thought  of  taking 
a  steamer  then.     I  then  had  a  conversation  with 
the  captain  " — that  is,  his  own  captain — "  on  the 
propriety  of  getting  a  steamer  to  tow  us,  not  on 
account  of  danger,  but  on  account  of  expedition." 
It  may  be  observed,  in  passing,  that   this  large 
vessel  had  a  number  of  emigrants  on  board,  who 
were  naturally  extremely  anxious  to  arrive  at  the 
port.     "  I  think  the  master  of  the  steamer  might 
have  been  deceived  as  to  the  position  of  our  ship, 
because  he  came  out  on  the  bright  light  and  saw 
the  vessel  under  the  red."    In  the  lighthouse  at 
Somes  Island  there  are  three  lights,  a  green  light, 
a  white  light,  and  a  red  light.    The  white  light  is 
the  one  which  should  be  followed ;  it  is  the  safe 
light  leading  to  the  central  passage  up  the  main 
entrance,  and  which  ought  to  be  followed.    He 
goes  on  to  say :    "  It  might  have  appeared  to 
him  she  was  more  to  the  west  than   she  was. 
I  know  the  position  exactly  from  pulling  from 
the    Outer    Bock    to    the    ship.      The    captain 
hesitated   about    taking    the    steamer.      I    told 
the  captain  she  belonged  to  a  respectable  firm. 
He  asked  the  name  and  I  told  him.     He  said  they 
corresponded    with    his    owners    or    consignees. 
Something  to  that  effect.    I  then  hailed  the  steam- 
boat."   2so w  it  is  important  to  observe  what  he 
■ays  passed.     "  I  said  *  Storm  Bird  ahoy ! '     He 
■aid,  *  What  is  itP '    I  said,  *  Will  you  give  us  a 
tow  P '    He  said, '  Yes.'    I  said,  "  What  will  you 
give  us  a  tow  for  P '    He  said  '  Leave  that  to  the 
agent/  or  to  that  effect.    That  did  not  satisfy  the 
captain  till  I  told  him  about  Mr.  Turnbull.    I  then 
■aid,  •  All  right,  I  will  give  you  a  tow  line.'    I 
■aid, '  If  you  will  only  tow  me  inside  the  Steeple 
Bock  that  will  do/     I  do  not  know  whether   he 
heard  or  not."    Now  the  evidence  establishes  both 
these  facts,  first,  that  the  pilot  proposed  to  engage 
him   merely   to  tow   the   vessel ;    and   secondly, 
that  the  captain  of  the  Storm  Bird  never  accepted 
the  proposal  as  a  mere  service  of  towage.    There- 
fore the  question  must  be  determined  with  refe- 
rence to  the  necessity  of  the  ship  at  this  time, 
because  the  captain  not  having  accepted  the  offer 
to  tow,  if  the  vessel  was  in  a  state  of  danger  at 
that  time,  and  he  had  towed  her,  he  would  be  en- 
titled to  be  considered  as  salvor ;  but  it  has  been 
already  stated  that  the  court  below  was  satisfied 
that  at  this  time  there  was  no  danger  to  the  vessel. 
Their  Lordships  think  they  ought  not  to  disturb 
this  decision,  but,  inasmuch  as  the  learned  Judge 
has  used  the  words  "actual  danger"  very  often, 
although  probably  it  received  a  restriction  in  his 
own  mind  which  was  not  stated,  it  may  be  useful 
u>  state  what  is  really  the  law  with  respect  to  ser- 
vices rendered  to  a  vessel  in  danger,  or  apparent 
danger.    The  law  is  laid  down  in  the  case  of  The 
Charlotte  (3  W.  Bob.  71)  by  Dr.  Lushington.     He 
■ays,  '•  It  is  not  necessary,  I  conceive,  that  the  dis- 
tress should  be  actual  or  immediate,  or  that  the 
danger  should  be  imminent  and  absolute."    Their 
Lordships  are  of  opinion  there  was  neither  actual 
nor  imminent  probable  danger  at  the  time  these 
services  were  rendered.    The  finding  of  the  Judge 
to  this  effect,  no  doubt,  depended  upon  his  giving 

S reference  to  the  witnesses  who  were  produced  on 
ehalf  of  the  respondents  over  those  who  were  pro- 
duced on  behalf  of  the  appellants.  If  indeed  the 
judge  had  been  satisfied  that  what  the  appellants' 
witnesses  asserted  was  true,  namely,  that  the 
pilot  said  to  them,  "  Will  you  tow  her  off  this 


reef?"  the  case  would  have  assumed  a  very 
different  aspect,  and  it  might  have  been  fairly 
urged  in  that  case  that  what  the  Storm  Bird  & 
was  an  act  of  salvage  and  not  an  act  of  towage. 
But  in  the  circumstances  which  have  been  stated, 
the  learned  judge  came  to  a  different  conclusion 
upon  the  facts  before  him,  and  their  Lordships,  on 
the  whole,  decline  to  set  aside  that  decision. 
Therefore,  upon  that  part  of  the  case,  their  Lord- 
ships will  humbly  recommend  Her  Majesty  to 
affirm  the  judgment. 

There  is  another  portion  of  the  judgment, 
by  no  means  immaterial,  to  which  I  must  now 
advert.  It  appears  that  the  learned  Judge  of 
the  court  below  was  of  opinion  that  he  could 
entertain  in  this  case  a  claim  for  demurrage.  The 
property   was   valuable,  and  worth  in  all  about 

40.0001.  The  action  I  think  had  been  entered  for 

12.0002.  The  learned  judge  upon  the  whole 
thought  he  was  justified  in  decreeing  to  the  res- 
pondents damage  to  the  amount  of  6002.  in  the 
shape  of  demurrage. 

Now  it  is  to  be  observed  that  the  learned 
judge  himself  more  than  once  in  the  coune 
of  his  judgment  expressed  his  opinion  (hat 
those  on  board  the  Storm  Bird,  and  especially  the 
captain  of  the  Storm  Bird  conducted  themselves 
bond  fide  throughout,  and  he  ascribes  no  miscon- 
duct to  him  of  any  sort  or  kind,  but  simply  an 
error  in  judgment  in  bringing  the  suit.  Their 
Lordships  think  that  the  learned  judge  was  well 
founded  in  that  opinion.  In  this  state  of  things 
their  Lordships  are  at  a  loss  to  understand  why 
any  damages  at  all  should  have  been  granted 
against  the  appellants. 

The  law  upon  this  was  very  carefully  con- 
sidered in  the  decision  in  the  case  of  The 
Evanyelismos  (12  Moore  P.  C.  C.  352;  Swabi 
378),  by  the  very  eminent  judge  who  deli- 
vered their  Lordships'  opinion,  Mr.  Pembertos 
Leigh.  In  that  case  (as  appears  from  the  head 
note  of  the  report)  "  the  collision  took  place  at 
sea.  The  vessel  causing  the  damage  got  away. 
From  the  appearance  of  a  vessel  in  port  the  ownen 
of  the  damaged  vessel  caused  her  to  be  arrested  to 
answer  an  action  for  damages.  The  vessel  seised 
was  a  foreign  vessel,  and  in  consequence  of  the 
owner  having  no  funds  in  this  country,  she  wat 
detained  for  some  months  before  she  was  released 
on  bail.  The  plaintiffs  failed  to  indentify  the 
vessel  seized  as  being  the  one  causing  the  damage, 
and  the  Admiralty  Court  dismissed  the  action 
with  costs,  refusing  to  award  damages."  Then 
there  was  an  appeal  to  their  Lordships,  and  Mr. 
Pemberton  Leigh  in  delivering  the  judgment  of 
their  Lordships  said — "  It  is  also  said  that  it  is  the 
established  rule  of  the  Admiralty  Court  where  a 
party  brings  an  action  and  succeeds  in  upholding 
it,  that  he  is  entitled,  unless  there  are  circoa> 
stances  to  take  it  out  of  the  ordinary  rule,  to  haft 
compensation  for  the  loss  he  has  suffered,  whkfc 
in  some  cases  is  very  inadequate,  but  it  is  the  oofr 
compensation  the  court  can  award.  Their  Lori 
ships  think  there  is  no  reason  for  distinguishing 
this  case  or  giving  damages.  Undoubtedly  than 
may  be  the  cases  in  which  there  is  either  stall 
fides  or  that  crassa  negligenHa  which  impfiei 
malice,  which  would  justify  a  court  of  adnunaf 
git  ing  damages,  as  in  an  action  brought  at  ooonaai 
law  damages  may  be  obtained.  In  the  Goavt  at 
Admiralty  the  proceedings  are  however  mono* 
venient,  because  in  the  action  in  whioh 
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question  is  disposed  of,  damages  may  be  awarded." 
Their  Lordships  came  to  the  conclusion,  though 
the  case  was  certainly  a  very  strong  one,  inasmuch 
as  the  wrong  vessel  had  been  seized,  that  in  the 
absence  of  proof  of  mala  fides  or  malicious  negli- 
gence, they  ought  not  to  give  damages  against  the 
parties  arresting  the  ship. 

It  appears  to  their  Lordships  that  the  general 
principles  at  law  are  correctly  laid  down  m  that 
judgment,  and  it  is  their  intention  to  adhere  to 
them.  They  will  therefore  humbly  advise  Her 
Majesty  that  that  part  of  the  learned  judge's 
sentence  be  reversed. 

Their  Lordships  think  that  inasmuch  as  the 
appellants  have  succeeded  in  part  of  their  case, 
and  as  they  have  appealed  from  the  whole 
judgment,  they  will  follow  the  rule  which  they 
nave  usually  adopted  on  these  occasions,  and 
leave  both  parties  to  pay  their  own  costs  of  the 
appeal.  But  their  Lordships  think  the  appel- 
lants are  entitled  to  have  their  costs  in  the  court 
below,  strictly  confined  to  the  costs  incident  to 
the  decree  as  to  demurrage,  and  that  they  must 
pay  the  costs  of  the  salvage  suit  in  the  court 
below. 

Solicitors  for  the  appellants,  /.  and  R.  Oole. 

Solicitors  for  the  respondents,  Hollams,  Son,  and 
Coward. 
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Wednesday,  Jan.  19, 1876. 

(Before    Lord   Coleridge,    C.J.,    Mellish,    L.J., 
Baggajjay,  J.A.,  and  Cleasbt,  B.) 

Eastman  v.  Hakby. 

appeal  prom  the  queen's  bench. 

Stevedore — Liability  of  shipowner  to  clmrter-party — 
Agent — Disclosed  principal— Election. 

The  owner  of  a  ship  had  chartered  her  to  A.  for  the 
purpose  of  being  loaded;  the  charter-party  pro- 
vided that  the  stevedore  was  to  be  nominated  by 
the  charterer,  and  be  under  the  control  of  the 
captain,  and  was  to  be  paid  by  the  owner.  A.  sub- 
chartered  the  ship  to  JB.,  entering  into  a  charter- 
party  with  a  similar  clause,  v.  employed  the 
plaintiff,  who  was  a  stevedore,  to  load  the  ship, 
and  introduced  him  to  the  defendant  as  Vie  per- 
son who  was  to  load  the  ship.  The  defendant 
frequency  came  on  board  while  the  ship  was  being 
loaded,  and  superintended  and  gave  certain  inr 
etructions  relative  to  the  stowage  of  the  cargo. 
In  an  action  by  the  plaintiff  against  the  defend- 
ant for  non-payment  of  his  charges, 

Held  (affirming  the  decision  of  the  Quran's  Bench), 
that  there  was  evidence  of  a  contract  between  the 
plaintiff  and  defendant. 

On  completion  of  the  loading  the  plaintiff  sent  in  his 
account  to  B.,  headed  "  To  captain  and  owners," 
and  pressed  B.  for  payment.  B.  had  sent  in  his 
account  to  A.,  and  A.  had  sent  ir.  his  account  to 
the  defendant,  with  the  item  "Stevedore's  ac- 
count "  charged.  The  defendant  had  paid  A.'s 
account,  and  A.  had  paid  B.'s  account.  B. 
became  bankrupt,  and  did  not  pay  the  plaintiff. 

Held  (reverting  the  decieion  of  tlie  Queen's  Bench) 


that  the  defendant  was  liable  to  pay  the  plaintiff's 

account. 
This  was  an  action  brought  by  the  plaintiff,  a 
stevedore,  to  recover  from  the  defendant,  a  ship- 
owner, a  sum  of  571.  Ss.  4d.,  for  the  "  stowage  "  or  a 
ship  called  the  Caroline,  belonging  to  the  defen- 
dant. 

The  facts,  which  were  taken  as  they  appeared 
from  the  Judge's  notes  at  the  trial,  were  as 
follows  : 

The  defendant,  who  was  owner  of  the  ship 
Caroline,  chartered  the  ship  to  one  Adams,  for 
the  purpose  of  providing  a  cargo,  and  entered 
with  him  into  a  charter-party,  which  contained 
the  following  clause : 

The  stevedore  to  be  nominated  by  the  charterers,  but 
to  be  under  the  control  of  the  oaptain  and  paid  by  the 
owners  (charterers  not  being  responsible  for  bad  stowage) ; 
dnnnage  end  ballast,  if  required,  to  be  provided  by  the 
owners ;  51.  5*.  gratuity  to  master. 

Adams  sub-chartered  the  ship  to  one  Beckley. 
The  charter-party  entered  into  by  Adams  and 
Beckley  contained  a  clause  relating  to  the  nomi- 
nation and  payment  of  the  stevedore,  similar  to 
the  former  charter-party.  Beckley,  who  was  a 
ship  and  insurance  broker,  and  who  was  in  the 
habit  of  chartering  ships,  for  which  he  usually 
employed  the  plaintiff  as  stevedore,  thereupon 
engaged  the  plaintiff  as  stevedore  to  load  the 
Caroline.  Beckley  had  no  communication  with 
the  defendant  or  Adams  as  to  employing  a  steve- 
dore, but  employed  his  own  stevedore  in  the  usual 
way,  by  handing  him  a  card  with  the  barque 
Caroline  on  it,  and  afterwards  introduced  the 
plaintiff  to  defendant  as  the  man  to  stow  his 
ship.  The  plaintiff  thereupon  proceeded  with  the 
loading,  and  while  so  employed  used  to  see  the 
defendant  three  or  four  times  a  day,  on  occasions 
when  the  defendant  used  to  come  on  board.  This 
the  defendant  did  every  day,  and  on  those  occasions 
he  superintended  the  loading  of  the  ship,  and 
gave  directions  regarding  the  stowing  of  the  cargo. 
The  vessel  was  loaded,  and  the  plaintiff  sent  in 
this  account  to  Beckley,  headed,  "  To  captain  and 
owners,"  and  made  several  applications  to  him  for 
payment.  In  the  meantime  Beckley  sent  in  his 
account  to  Adams,  and  Adams  forwarded  his 
account  to  the  defendant,  stowage  being  charged 
53Z.  3*.  4d.  Tho  defendant,  who  did  not  know  of 
the  sub-charter  to  Beckley,  paid  Adams's  account, 
and  Adams  paid  Beckley's  account  shortly  after- 
wards, and  before  paying  the  plaintiff  Beckley 
became  insolvent,  whereupon  the  plaintiff  sought 
to  recover  his  charges  from  the  defendant. 

The  action  came  on  to  be  tried  before  Quain,  J., 
at  Westminster,  on  17th  April  1875;  at  the  conclu- 
sion of  the  evidence  the  learned  judge  directed  a 
verdict  for  the  defendant,  on  the  ground  that  there 
was  no  liability  on  the  part  of  the  oefendant  to 
discharge  the  plaintiff's  claim,  and  leave  was 
reserved  for  the  plaintiff  to  enter  the  verdict  for 
him  in  case  the  court  was  of  opinion  that  there 
was  such  liability.  The  plaintiff  moved  accordingly, 
and  obtained  a  rule,  which  came  on  to  be  argued 
before  Blackburn,  Quain,  and  Field,  JJ.,  when  the 
ruling  of  Quain,  J.  was  upheld,  and  the  rule  was 
discharged. 

Gates,  Q.C.  (Ingham  with  him),  for  the  plaintiff, 
the  appellant. — The  stevedore  is  by  the  charter- 
party  to  be  nominated  by  the  charterer,  but  he  is 
to  be  under  the  control  of  the  oaptain,  and  to  be 
paid  by  the  owners;  the  charterer  is  only  the  agent 
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of  the  owner:  {Sandeman  v.  8currt  15  L.  T.  Rep. 
N.  S.  608 ;  L.  Rep.  2  Q.B.  86.)  The  point  as  to 
privity,  which  is  the  only  point  at  issue  between 
the  parties,  has  been  decided  by  the  court  below  in 
favour  of  the  plaintiff,  but  the  court  gave  judg- 
ment against  him  on  the  ground  that  he  had 
elected  to  give  credit  to  Beckley,  and  had  never 
applied  to  the  defendant  until  Beckley  flailed. 

The  counsel  for  the  plaintiff  were  here  stopped 
by  the  court,  and  B.  E.  Webster  and  Johnstone 
for  the  defendant  were  called  on.  —  The  plain- 
tiff was  employed  by  Beckley,  and  there  is  no 
evidence  that  the  defendant  ever  employed 
Beckley.  The  plaintiff  gave  credit  to  Beckley,  and 
never  sought  to  charge  the  defendant  until  after 
Beckley  had  failed.  There  is  no  privity  between  the 
plaintiff  and  defendant,  nor  is  there  any  implied 
liability  on  the  part  of  the  owner  to  pay  the  steve- 
dore. True,  the  charter-party  says  that  the  stevedore 
is  to  be  paid  by  the  owners,  but  he  has  no  knowledge 
of  the  charter-party,  and  he  cannot  rely  upon  a 
clause  of  which  he  has  no  knowledge :  (See  Rlakie 
v.  Stembridge,  6  C.  B.,  N.  S.,  804;  28  L.  J.  32l>, 
C.  P.).  Then  again,  Beckley,  though  sometimes 
acting  as  broker,  in  this  case  acted  as  charterer, 
and  the  disputed  liability  on  the  part  of  the 
owner  is  rebutted.  Assuming  that  the  defendant 
appointed  Beckley,  who  in  turn  appointed  the 
plaintiff,  then  the  defendant  would  be,  as  regards 
the  plaintiff,  in  the  position  of  an  undisclosed 
principal.  The  plaintiff,  having  elected  to  give 
credit  to  the  agent  alter  the  principal  was  dis- 
closed, must  be  bound  by  his  election  :  (Thompson 
v.  Davenport,  2  Sm.  Lead  Cases,  027). 

Lord  Colebidge,  C.  J. — The  action  in  this  case 
is  brought  by  the  plaintiff,  a  stevedore,  who  has 
been  employed  to  load  a  ship,  which  ship  was  the 
ship  of  the  defendant,  and  had  been  chartered  by 
one  Adams.  In  the  charter-party  which  was 
entered  into  between  the  defendant  and  Adams 
was  a  clause  by  which  the  stevedore  was  to  bo 
nominated  by  the  charterer,  but  was  to  be  under 
the  control  of  the  captain  and  was  to  be  paid  by 
the  owners,  and  the  charterers  were  not  to  be 
responsible  for  bad  stowage.  Then  a  subsequent 
charter  was  entered  into  between  Adams,  the 
original  charterer,  and  a  person  named  Beckley, 
and  in  that  charter-party  the  same  clause  relative 
to  the  nomination  and  employment  ef  the  steve- 
dore occurs.  This  being  the  state  of  affairs, 
Harry,  the  defendant,  having  chartered  the  ship 
to  Adams,  and  Adams  having  sub-chartered  the 
ship  to  Beckley,  Beckley  then  employed  the  plain- 
tiff to  load  the  ship ;  and  while  the  plaintiff  was 
loading  the  ship,  Harry,  the  defendant,  comes  on 
board,  and  is  on  board  several  times  a  day,  super- 
intending the  loading,  and  giving  instructions 
respecting  the  stowage  of  the  cargo.  The  cargo 
is  loaded,  and  a  bill  for  57/.,  the  amount  of  the 
stevedore's  charges,  is  sent  early  in  November, 
headed  "To  captains  and  owners/'  to  Thomas 
Eastman,  &c.     That  bill  is  given  to  Beckley,  who 

.is  the  sub-charterer,  and  the  person  who  had 
bi'pu  originally  instrumental  in  putting  the 
plaintiff  on  the  ship.  That  being  the  case,  and 
the  money  not  being  paid,  application  is  made 
by  the  plaintiff,  and  made  several  times, 
to  Beckley  to  pay  the  amount,  Beckley 
put  him  off  repeatedly,  and  on  the  7th  Nov.,  not 
many  days  after,  the  plaintiff  came  to  Beckley 
and  applied  for  the  money ;  a  conversation  ensued, 
in  which  Beckley  said  he  had  settled  with  the 


owner,  that  he  had  no  money,  and  could  not  pay 
Beckley  next  became  a  bankrupt,  bat  before  ,u 
was  so,  the  account  headed,  "To  captain  and 
owners,"  had  been  sent  in  to  the  defendant ;  de- 
fendant does  not  pay,  and  the  question  is,  is  he 
liable  P 

Two  questions  arise.     The  first  is,  was  then 
a    contract  between  the    plaintiff    and    the    de- 
fendant P    Upon  that  point  the  Court  of  Queen's 
Bench    have    decided    that    there    was,     though 
Quain,  J.,  appears  to  have  hesitated.     We  are  of 
opinion  that  that  decision  was  correct,  npon  prin- 
ciples which  have  several  times  been  explained  in 
the  course  of  the  argument.    If  Beckley  stood  in 
such  relation  to  the  defendant  that  Beckley  was 
agent  for  the  employment  of  the  plaintiff,  then 
the  work  was  done  by  the  plaintiff  for  the  de- 
fendant, and  the  defendant  must  pay.     Is  there 
evidence  of  that  ?     The  Court  of  Queen's  Bench 
have  held  that  there  was.     It  has  been  contended 
there  was  not,  but  I  should  think  it  difficult  to 
contend  that  upon  that  point  the  conclusion  of 
the  Queen's  Bench  should  be   impeached.    This 
was  the  plaintiff's  evidence  on  that  point :  "Inw 
the  defendant  three  or  four  times  a  day  on  board 
the  Caroline;  he  was  there  seeing  to  the  loading  of 
the  ship  and  superintending  the  loading,  and  he 
gave  me  instructions  to  put  particular  cargo  here 
or  there  in  the  ship  as  we  went  on."     There  is  no 
evidence   in  contradiction  of  this ;  and  there  is 
further  the  evidence  of  Beckley,  who   says,  UI 
introduced  plaintiff  to  Harry  as  the  man  to  stow 
his  whip."    The  evidence  of  the  plaintiff  that  he 
looked   to  the  owner  is  confirmed   by  two  docu- 
ments, namely,  two  accounts  which  he  made  oat 
headed,  "  To  captain  and  owner ;  "  and  this  again 
is  strengthened  by  the  course  of  dealing  which 
plaintiff   always    pursued,   which    was    that   the 
loading   was    paid  for    by   the  owners,   and  the 
stevedore  is  the  person  employed  by  the  owners; 
therefore  I  should  have  thought,  if  the  matter  had 
stood  upon  the  evidence  in  the  case,  that  there  was 
abundant  evidence  to  warrant  the  Queen's  Bench 
in  coming  to  the  conclusion  they  have  come  to  on 
this  point— a  conclusion  in  which  we  concur. 

But  then  arises  tho  question  on  the  two  important 
documents  in  the  case,  namely,  the  two  charter- 
parties,  and  the  operation  of  the  clause  in  those 
charter-parties  relating  to  the  employment  of  the 
stevedore.  Now  the  importance  of  the  passages 
in  those  two  charter-parties  is  not  so  much  in 
favour  of  the  plaintiff  as  it  is  against  the  defendant, 
inasmuch  as  the  plaintiff  knew  nothing  abort 
this  proviso.  The  question  whether  Beckley  was 
the  agent  of  the  defendant  here  becomes  most  im- 
portant, because  the  provision  is  that  the  stevedore 
is  to  be  nominated  by  the  charterer.  It  is  so  in  the 
first  charter  from  the  defendant  to  Adams,  as  also 
in  the  second  charter  party  from  Adams  to 
Beckley;  the  stevedore  is  to  be  nominated  by  the 
charterer,  and  therefore  he  is  to  be  nominated  by 
the  agent  of  the  defendant ;  he  is  to  be  under  the 
control  of  the  captain,  who  is  the  owner's  repre- 
sentative, and  he  is  to  be  paid  by  the  owner,  w 
effect  of  this  shortly  is  that  the  charterer  was  to 
have  the  nomination  of  the  stevedore;  he  was  bat 
tho  agent  of  the  ship  owner  to  nominate  the 
stevedore,  who  was  to  be  the  servant  of  the  owner, 
for  he  was  to  be  under  the  control  of  the  captain, 
and  the  owner  was  to  pay.  Therefore,  whether 
this  matter  is  considered  by  oral  evidence  or  ty 
the  two  charter-parties,  still  by  both  the  Uabiaty 
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to  pay  the  stevedore  is  thrown  on  the  owner  of 
the  ship.  The  owner  in  the  second  charter-party 
is  the  same  as  the  owner  in  the  first  charter- 
party,  and  what  to  my  mind  is  more  important  is 
that  Beckley  was  the  agent  of  the  owner  to  appoint 
the  stevedore ;  and,  therefore,  1  am  of  opinion  that, 
both  from  the  two  charter-parties  and  the  evidence 
in  the  ease,  there  is  a  contract  between  the  plain- 
tiff and  the  defendant. 

On  the  second  question,  if  I  understand  rightly 
from  the  judge's  notes,  the  action  was  de- 
cided in  favour  of  the  defendant,  because,  this 
is  a  case  of  principal  and  agent,  and  within 
the  case  of  Thompson  v.  Davenport  (ubi  sup.) ; 
that,  I  understand,  to  have  been  the  ground 
on  which  the  Court  of  Queen's  Bench  decided  in 
favour  of  the  defendant.  But,  with  unfeigned 
respect  for  their  decision,  I  am  unable  to  see  any 
facts  here  which  bring  the  case  within  that 
principle. 

As  I  understand  the  facts,  the  disclosure 
of  the  principal  was  at  a  very  early  period ;  the 
.relation  of  the  defendant  as  owner  of  the  ship  was 
disclosed  to  the  plaintiff  while  the  loading  was 
going  on ;  and  directly  the  loading  was  over,  the  ' 
intention  of  the  plaintiff  to  sue  him  was  mani- 
fested by  sending  in  an  account  to  him  through 
Beckley,  the  agent.  If  that  was  at  once  done,  and 
the  principal  then  disclosed  was  charged,  I  am  at  a 
loss  to  see  how  the  principle  of  Tlwmpson  v.  Daven- 
port can  apply.  The  plaintiff  made  his  charge 
against  the  defendant  as  early  as  he  could  through 
the  broker ;  applications  wore  made  through  the 
agent — not  directly  to  the  owner,  but  to  the  well- 
known  agent — with  the  object  of  first  getting 
the  money  from  the  agent  if  he  could;  and 
failing  that,  then  the  plaintiff  does  what  his  in- 
tention all  along  was  to  do,  that  is,  holds 
defendant  liable  and  sends  in  his  account; 
and  also  does,  what  all  along  he  had  indirectly 
done,  namely,  sent  his  account  to  the  defendant 
through  the  agent.  The  facts  then  do  not  raise 
the  principle  laid  down  in  Thompson  v.  Davenport, 
and  that  case  has  no  application.  The  plaintiff  did 
all  he  could  be  expected  to  do;  he  knew  that  defen- 
dant was  the  principal,  and  he  charged  him  as 
principal.  Assume  that  the  defendant  has  paid 
Adams,  it  is  his  own  fault ;  if  when  he  receives 
Adams's  account  he  pays  this  item  inter  alia,  it  is 
his  own  fault;  therefore,  whether  on  the  facts  or  on 
the  principle,  or  on  the  substantial  justice  of  the 
case,  though  agreeing  on  the  first  point  with  the 
judgment  of  the  Court  of  Queen's  Bench,  I  cannot 
come  to  the  same  conclusion  as  they  have  done  on 
the  second  point,  and  the  judgment  must  therefore 
be  reversed. 

Mellish,  L.J. — I  am  of  the  same  opinion. 

In  substance  three  questions  arise:  First,  was 
Beckley  the  agent  of  the  defeudunt  to  engage 
the  stevedore?  secondly,  did  the  stevedore  give 
credit  to  the  defendant?  and  thirdly,  if  he  did 
give  credit  to  the  defendant,  is  he  discharged  ? 

The  first  question  turns  upon  the  charter-party. 
No  doubt  the  stevedore  was  ordinarily  appointed  by 
the  shipowner ;  still  there  may  bo  a  contract  be- 
tween the  shipowner  and  the  charterer,  by  which  the 
stevedore  is  to  be  appointed  by  the  charterer.  Now 
has  the  present  charter-party  that  effect?  "The 
stevedore  is  to  be  nominated  by  the  charterers, 
but  is  to  be  under  the  coutrol  of  the  captain 
and  paid  by  the  owners."  In  the  first  place,  he 
is   to   be  "nominated"   by   the   chartorer,   the 
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charterer  does  not  bind  himself  to  employ.  He 
might  have  fulfilled  the  clause  by  sending  a  letter 
to  the  defendant  nominating  the  plaintiff.  Then 
the  plaintiff  is  to  be  under  the  control  of  the 
captain ;  how  can  he  be  under  the  control  of  the 
captain  unless  he  is  appointed  by  the  owner 
The  real  contract  is,  that  the  stevedore  is  engaged 
by  the  owner,  and  only  nominated  by  the  charterer. 
What  the  construction  of  the  second  charter 
would  amount  to  might  be  doubtful  if  "the 
owner "  meant  Adams ;  but  Adams  is  only  the 
charterer,  and  clearly  the  owner  is  the  shipowner. 
By  the  second  charter  Adams  substituted  Beckley 
for  himself,  who  was  to  nominate  the  stevedore, 
and  therefore  I  come  to  the  conclusion  that 
Beckley  was  agent  to  employ  the  stevedore. 

Then  on  the  second  question,  did  the  plaintiff  give 
credit  to  the  defendant  (because  he  might  have 
given  credit  to  Beckley),  and  then  Beckley  would 
be  liable ;  but  he  did  nothing  of  the  kind,  he  says, 
the  ordinary  practice  is  to  trust  the  shipowner, 
and  in  order  to  do  that  I  head  all  my  bills  "  To 
captain  and  owners."  In  the  course  of  the  em- 
ployment he  finds  out  who  the  owner  was.  Having 
found  who  he  was,  ho  sends  his  bill  to  Beckley, 
heading  it  "  To  captain  and  owners :"  that  was  an 
election  to  sue  the  owners.  It  amounts  to  this : 
I  will  endeavour  to  get  payment  of  the  account 
from  Beckley,  but  if  I  cannot  I  will  apply  to  the 
owner,  and  he  thereby  elects  to  sue  the  defendant. 

Then  comes  the  third  question :  Is  the  defendant 
discharged  by  any  conduct  on  the  plaintiff's  part  ? 
The  account  is  sent  in  November,  and  payment 
is  requested,  and  on  the  7th  Nov.  the  account 
between  Adams  and  Harry  is  settled.  The  defen- 
dant had  done  nothing  which  could  discharge  the 
plaintiff;  how  can  the  defendant  discharge  him- 
self because  he  has  paid  Adams  without  seeing 
that  Adams  has  paid  the  stevedore?  Adams 
sends  in  an  account  to  the  defendant,  without  see- 
ing if  the  stevedore  is  paid  or  not,  and  the  defen- 
dant settles  it.  The  plaintiff  then  goes  on  press- 
ing Beckley;  he  gives  no  credit  to  Beckley,  but 
he  is  willing  to  get  payment  if  he  can.  The  effect 
of  the  evidence  is,  not  that  the  defendant  allows 
Beckley  to  settle— and  I  do  not  think  the  Court  of 
Queen's  Bench  thought  that — but  that  on  general 
grounds  he  was  entitled  to  settle. 

Baggallay,  J.  A. — Prima  facie  the  owner  is  liable 
to  the  stevedore,  but  this  prima  facie  liability  can 
bo  modified  by  surroundiug  circumstances.  In 
this  case  there  were  two  charter-parties.  Beckley 
acted  as  the  broker,  and  "  did  the  ship's  business.  ' 
The  stevedore  was  employed  by  Beckley,  and  was 
introduced  by  Beckley  to  the  owner  as  owner. 
The  owner  was  often  on  board,  superintending ; 
he  was  there  not  only  as  actual  owner,  but  a? 
ostensible  owner.  There  is  nothing  in  the  charter- 
parties  themselves  inconsistent  with  the  defen- 
dant being  the  owner ;  on  the  contrary,  the  char- 
ter-parties are  quite  consistent  with  that  fact.  It 
has  been  suggested  that,  as  the  charterer  was  to 
provide  the  stevedore,  therefore  tho  charterer  was 
to  pay  ;  that  is  to  say,  that  the  stevedore  was  to  be 
nominated  by  tho  charterer  and  paid  by  the  captain. 
But  there  is  nothing  in  this  to  take  away  the  prima 
fade  liability  of  the  owner.  Then  it  is  said  that 
the  plaintiff  is  charged  by  the  payment  by  the  de- 
fondant  to  Adams;  but  if  A.  owes  money  to  B.  and 
pays  C,  relying  on  the  fact  that  C.  has  paid  B.,  he 
must  take  the  consequences.  I  think  that  the 
short    statement  on  the  judge's  notes  shows  the 
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nature  of  the  transaction.  No  settlement  has 
ever  taken  place  which  amounts  to  a  payment  of 
the  plaintiff's  claim,  and  there  cannot  he  said  to 
be  any  payment. 

Cleasby*  B. — Two  questions  have  been  stated. 
The  first  is  the  relation  between  the  plaintiff  and 
the  defendant,  and  on  this  the  evidence  shows  that 
the  stevedore  always  looks  to  the  owner  and  sends 
in  the  account  to  him,  and  independently  of  the 
charter-parties  this  would  be  proof  of  the  plaintiff's 
case.  It  appears  to  me  that  the  language  of 
the  charter-parties  is  immaterial,  for  the  plaintiff 
might  take  no  notice  of  them,  and  it  would  be  a 
strong  thing  to  hold  that  the  effect  of  that  clause 
was  to  alter  the  position  of  the  parties ;  and  the 
only  remaining  question  then  is,  has  the  plaintiff 
elected  to  give  credit  to  Beckley  P  If  he  has,  the 
debtor  under  such  circumstances  is  discharged, 
but  there  was  no  election  to  give  credit  to  Beckley, 
and  there  was  nothing  to  discharge  the  owner. 

Solicitors  for  plaintiff,  Scard  and  Son. 
Solicitors  for  defendant,  Lawless  and  Co. 


Wednesday,  Jan.  19, 1876, 

Hutchinson  v.  Glover. 

appeal  prom  the  queen's  bench. 

Discovery — Compromise  of  suit  between  defendant 
and  third  party — Plaintiff's  right  to  inspect  terms 
of  compromise. 
In  an  action  by  owner  of  cargo  against  shipowner, 
the  plaintiff  alleged  damage  in  consequence  of  a 
collision  with  another  ship,  caused  by  defendant's 
negligent  navigation.     A  compromise  of  cross- 
suits    in    the    Admiralty    Court    in    respect  of 
tlie  collision  had  been  entered  into  by  the  respec- 
tive owners  of  the  two  ships. 
Held  (affirming  the  decision  of  the  Queen  s  Bench) 
that  the  plaintiff  had  a  right  to  inspect  the  tet  ms 
of  this  compromise. 
This  was  an  appeal  from  the  judgment  of  the  Court 
of    Queen's    Bench,    affirming    an    order   made 
by  Quain,  J.,  at  judges'  chambers,  reported  ante 
p.  85. 

The  plaintiffs  wero  owners  of  certain  bales  of 
hemp,  laden  on  board  the  ship  Burlington,  belong- 
ing to  the  defendants.  The  cargo  had  been 
damaged  on  the  voyage,  and  the  plaintiffs  now 
sued  in  respect  of  such  damage.  The  cause  of 
damage  was  that  the  Burlington  had  come  into 
collision  with  another  vessel  called  the  Hakon 
Adelsteen,  and  had  sunk.  After  the  collision  cross 
suits  between  the  owners  of  the  two  vessels  were 
commenced  in  the  Admiralty  Court,  which  were 
finally  settled  by  a  compromise.  The  terms  of 
compromise  had  been  drawn  up  and  settled  by  the 
parties,  and  the  plaintiff  now  sought  to  obtain 
inspection  of  the  document  embodying  this  com- 
promise. It  appeared,  however,  that  in  the  pre- 
sent case  the  former  suit  in  the  Admiralty  Court 
was  by  the  owner  of  the  same  ship  for  the  damage 
to  the  goods  as  well  as  the  ship.  This  was  not 
mentioned  in  the  court  below  before  their 
decision,  the  decision  did  not  proceed  upon  it,  and 
the  fact  was  now  brought  before  the  court  upon  an 
affidavit. 

Butt  Q,.G.,Clarkson,  and  TFitt,forthe  defendants. 
— The  question  is  whether  itis  desirable  to  enforce 
production  of  this  document.  The  original  suit 
was   brought    for   damage  to  ship   and  careo. 


[Melush,  L.J. — The  production  of  this  document 
will  not  prevent  you  from  objecting  at  nisi  prim 
to  its  being  evidence  against  you.]  True,  bat  it 
is  undesirable  to  allow  A.  to  produce  to  C.  a  com- 
promise between  A.  and  B.  [Lord  Coleridge,  C  J. 
— I  do  not  see  how  you  are  to  get  over  the  fsct 
that  the  original  suit  was  brought  for  damage  to 
the  ship  as  well  as  to  the  goods,  which  is  the  sab- 
stance  of  this  action.]  Butt  CJ.C. — I  do  not  see 
how  I  am  to  argue  against  that  fact. 

Cohen  Q.C.  and  PhiUimore  for  the  plaintiff 

Per  Curiam. — The  judgment  of  the  Court  of 
Queen's  Bench  must  be  affirmed. 

Solicitors  for  plaintiffs,  Druce,  Sons  and 
Jackson. 

Solicitors  for  defendants,  Pritchard  and  Sons. 


Tuesday,  Feb.  1, 1876. 

(Before  the  Lord  Chancellor  (Cairns),  Lord 
Coleridge,  L.J.,  and  Mellish,  L.J.) 

Gambles  and  others  v.  The    Ocean  Maruh 
Insurance  Company  of  Bombay. 

Shipping — Policy  of  insurance — Insurance  of  skip 
and  cargo  to  port,  "  and  for  fifteen  days  tohOd 
there  after  arrival " — Construction  of — Deviation. 
G.  and  others  effected  with  the  O.  company  a  policy 
of  insurance  for  6002.  on  a  ship.  By  this  policy 
the  ship  was  insured  from  the  port  of  "  Pomaron 
to  Newcastle- on- Tyne,  and  for  fifteen  days  whilst 
there  after  arrival.19  The  stamp  was  sufficient 
to  rover  a  voyage  and  a  time  policy. 
Having  arrived  safely  at  New  cast  le-on-Tyne  (he 
ship  discharged  her  cargo,  and  being  chartered  to 
carry  a  cargo  of  coals  to  Qibraltart  she  received  • 
small  quantity  as  stiffening,  and  was  moved  to 
another  place  within  the  vort  of  Newcastle  is 
otder  to  complete  Iter  loading;  whilst  there  asd 
within  the  fifteen  days  after  lier  arrival  at  Nets- 
castle  she  was  seriously  damaged  in  a  storm. 
Held  {reversing  the  judgment  of  the  Exchequer 
Division),  that  the  defendants  were  liable,  or 
the  policy  was  a  time  as  well  as  a  voyage  policy, 
and  that  the  loss  sustained  was  within  the  risks 
covered  by  the  policy. 
Appeal  from  Exchequer  Division. 

The  action  was  upon  a  policy  of  insurance, 
effected  by  the  plaintiffs  with  the  defendants,  for 
a  sum  of  600L,  upou  a  ship  of  the  plaintiffs',  from 
"  Pomona  to  Newcastle-on-Tvne,  and  for  fifteen 
days  whilst  there  after  arrival." 

A  case  was  stated,  without  pleadings,  for  the 
opinion  of  the  Court  of  Exchequer,  and  was  argued 
in  Nov.  1875. 

The  question  for  the  .opinion  of  the  court  below 
was,  whether  the  plaintiff  was  entitled  to  recover 
on  the  policy  for  damage  sustained  by  the  ship 
within  the  fifteen  days  after  arrival  at  Newcastle, 
but  after  discharge  of  her  cargo,  and  whilst  load* 
ing  another  cargo  in  another  part  of  the  port. 

The  court  below  (Kelly,  C.  6.  and  Amphlett,  B.) 
gave  judgment  for  the  defendants  (Cleasby,  B> 
dissenting),  and  from  this  judgment  the  plaintiff! 
now  appealed. 

The  case  below,  with  the  arguments  and  judg- 
ments, will  be  found  fully  reported  ante,  p.  ife. 

Ilerschell,  Q.C.  (with  him  RoUand),  for  tie 
appellants,  the  plaintiffs  below. — There  is  nothiBg 
in  the  case  to  out  down  the  plain  meaning  of  ti* 
words  the  parties  used.     The  very  objoofc  of* 
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;  the  words  "and  for  fifteen  days  whilst 
ifter  arrival "  was  to  cover  what  really  hap- 
There  is  nothing  to  show  that  the  ship 
L  cargo  at  all.  She  might  have  been  in 
i.    He  cited 

rcantile  Marine  Insurance  Company  v.  Tithering- 
m,  11  L.  T.  Rep.  N.  S.  340 ;  34  L.  J.  11,  Q.  B. ;  6 
I.  &  Sm.  755 ; 

ughton  v.  Empire  Marine  Insurance  Company, 
Mar.  Law  Caa.  0.  S.  406 ;  15  L.  T.  Rep.  N.  8.  80  j 
•.  Rep.  1  Ex.  206  ; 
hillips  on  Insurance,  p.  950. 
&ses  on  deviation  referred  to  by  the  Lord 
Baron  below  do  not  apply  to  the  present 

tf*>  QC.  (with  him  Orawford)  for  rospon- 

defendants  below. — The  policy  contains 
which  show  clearly  that  cargo  was  to  be  on 
Words  referring  to  general  average 
wily  imply  cargo.  The  usual  policy  covers 
page,  and  twenty-four  hoars  after,  and  this 
>nal  period  of  fifteen  days,  which  has  been 
in  this  case,  was  intended  to  apply  "  whilst 
'  which  means,  whilst  at  the  place  where 
>s  discharging  her  cargo.  She  must  remain 
until  she  has  discharged  her  cargo,  or  she 
love  from  place  to  place  in  that  port,  and 
rge  her  cargo  in  parcels  :  but  she  must  not 
ake  any  new  adventure,  or  do  anything,  as 
d  here,  unconnected  with  the  voyage  for 
she  is  insured :  (A mould  on  Insurance,  3rd 
172:  The  Company  of  African  Merchants 
id)  v.  The  British  and  Foreign,  Sfc.%  Corn- 
ante,  vol.  1,  p.  558;  28  L.  T.  Rep.  N.  S. 
j.  Rep.  3  Ex.  154  ;  42  L.  J.  6,  Ex.).  Sup- 
n  ordinary  Lloyd's  policy,  making  it "  law- 
the  ship  to  stay  at  any  port."  It  is  settled 
le  must  stay  for  a  purpose  connected  with 
yage  to  be  within  the  policy,  add  fifteen 
nd  the  maxim  that  the  accessory  follows  the 
>al  applies. 
\cheu,  Q.C.,  replied. 

Load  Chancellor  (Cairns). — In  this  case 
8  a  policy  of  insurance  upon  a  ship  "  from 
on  to  Newcastle,  and  for  fifteen  days,  whilst 
if ter  arrival."  The  ship  arrived  at  Newcastle, 
ed  her  cargo,  and,  having  moved  afterwards 
ther  part  of  the  harbour,  took  in  stiffening 
*  fresh  voyage,  and  was  lost  in  the  harbour, 
lestion  for  our  consideration  is,  are  the 
writers  liable  P  The  ship  was  unquestion- 
st  whilst  at  the  port  of  Newcastle  within  the 

days,  and  under  circumstances  within  the 
of  the  policy.  But  it  is  contended  for  the 
ants,  and  the  grounds  of  the  decision  of  the 
L  judges  below  are,  that  this  was  a  voyage 
and  therefore  everything  in  the  policy  must 
itrued  so  that  the  risk  may  be  considered  to 
ill  that  is  done  with  reference  to  the  voyage 
othing  more,  and  that  the  fifteen  days 
>e  construed  with  reference  to  the  voyage 
,nd  if  during  those  fifteen  days  the  ship  was 
anything  with  reference  to  the  voyage,  the 
writers    are    liable,   otherwise    not.      Now 

think  is  assuming  the  whole  case.  Is 
purely   a    voyage    policy  P     Undoubtedly, 

as  the  voyage  from  romaron  to  New- 
is  concerned,  it  is  a  voyage  policy;  but 
the  words  immediately  following,  "  and  for 

days,  whilst  there,  after  arrival,"  have 
id  some  peculiar  mercantile  meaning,  the 
n  of  these  words  carries  the  persons 
ted  in  the  policy  over  u  iuriher  period  of 


fifteen  days,  and  then  as  to  that  period  it  is  not  a 
voyage  policy,  but  a  time  policy.  It  appears  to 
me  that  there  is  no  authority  for  the  view  of  the 
judges  below,  and  that  their  judgment  was 
founded  upon  no  hypothesin  except  that  of  this 
being  a  voyage  policy  only.  Unless  that  hypo- 
thesis is  conceded,  the  authorities  to  which  the 
Chief  Baron  referred  do  not  apply,  and  I  think  the 
hypothesis  cannot  be  conceded.  The  case  of  the 
Mercantile  Marine  Insurance  Company  v. 
Etherington  (ubi  sup.),  where  the  ship  was  in- 
sured "  at  and  from  Liverpool  to  any  port  or  ports 
in  the  North  and  South  Pacific  Oceans,  and  during 
thirty  days1  stay  in  her  last  port  of  discharge, 
with  a  clause  that  the  insurance  should  continue 
until  "  she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety  " — is  much  more  applicable 
to  the  present  case  than  the  other  authorities, 
because  there  the  voyage  was  treated  as  one  sepa- 
rate thing  to  this  exlent,  that  the  twenty-four 
hours,  the  usual  time,  was  added  after  the  arrival 
cf  the  ship  at  the  termination  of  her  voyage,  and 
then  upon  that  was  eugrafted  the  stipulation  for 
her  safety  for  thirty  days.  Surely  in  that  case  the 
two  things  must  be  treated  as  being  separate,  and 
I  think  so  here.  I  am  of  opinion  that  the  appel- 
lants are  entitled  to  recover. 

Lord  Coleridge,  C.J. — I  am  of  the  same 
opinion.  The  argument  of  Mr.  Cohen  impressed 
me  at  first  that  the  case  of  The  Company  of 
African  Merchants  v.  Tlie  Bristol  and  Foreign,  Sec, 
Co.  (ubi  sup.),  where  the  words  "  stay  and  trade  " 
were  in  a  policy,  and  it  was  held  to  be  a  de- 
viation to  undertake  any  adventure  unconnected 
with  the  trade  of  the  African  coast,  applied  here, 
and  that,  on  that  principle,  in  the  present  case 
any  risk  unconnected  with  the  object  of  the 
voyage  is  a  deviation  from  the  risks  covered  by 
the  policy ;  but  that  view  assumes  this  to  be  a 
voyage  policy,  and  a  voyage  policy  only.  Another 
point  is  that  the  usage,  as  to  policies  covering  the 
risks  incurred  twenty-four  hours  after  the  ship's 
arrival  in  port,  should  be  extended  to  the  fifteen 
days  in  this  case.  I  do  not  take  this  view. 
We  must  give  the  ordinary  meaning  to  words 
unless  it  is  shown  that  there  is  some  usage  which 
has  deprived  those  words  of  their  ordinary  sense. 
Here  the  words  are  that  the  insurance  is  to  last 
"for  fifteen  days  whilst  there  after  arrival," 
and  there  is  no  usage  to  restrict  their  meaning. 
The  loss  happened  within  the  fifteen  days  in 
the  port,  and  hence  was  within  the  policy. 
I  am  of  opinion  that  the  risk  was  covered  by  the 
policy. 

Mellish,  L.J. — I  am  of  the  same  opinion.  1 
think  there  is  no  sufficient  reason  to  depart  from 
the  plain  meaning  of  the  words  used  in  the  policy 
If  the  words  had  been  simply  "for  fifteen  days 
after  arrival "  it  might  be  necessary  to  limit  the  con- 
struction to  be  put  upon  them,  because  the  under- 
writers could  hardly  nave  intended  to  be  liable  for 
a  ship  going  out  to  sea  within  that  time ;  but  the 
express  words,  "  whilst  there/'  show  that  the 
stipulation  is  that  the  underwriter  is  to  run  the 
risk  of  ivhat  may  happen  to  the  ship  whilst  in  the 
port.  If  we  held  otherwise,  we  should  defeat  the 
object  of  the  shipowner  in  insuring  in  these  terms, 
because  what  he  wants  is  that  his  ship  may  be 
always  covered.  In  the  usual  way  a  shipowner 
insures  until  a  ship  arrives  and  twenty-four  hoars 
afterwards,  and  then  insures,  "  at  and  from  for  the 
next  voyage, M  and  so  keeps  his  ship  always  in- 
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sured.     Bat  to  do  this  ho  mast  know  what  his 
next  voyage  will  be.     If  he  does  not  know  it  may 
be  convenient  to  him  to  insure  so  that  his  ship 
imay  be  covered  for  a  time  certain,  so  that  he  may 
fenow  when  the  risk  will  terminate.     Tf  we  should 
make  that  time  uncertain  by  deciding  that    it 
meant  that  it   terminated  on  the  completion  of 
the   delivery  of  the  cargo,   the   shipowner's  ob- 
ject would  be  defeated.      1  think  the  words  used 
here  were  intended  to  meet  this  particular  case. 
Judgment  for  appellants.      Judgment    bebno 
reversed. 

Solicitor  for  plaintiffs,  W.  W.  Wynne,  for  H. 
Forshaw  and  Hawkins,  Liverpool. 

Solicitors  for  defendants,  Freshfield  and 
Williams.  

Monday,  Feb.  7,  1876. 

(Before  James  and  Mellish,  L.J  J. ;  Baggallay,  J.A.; 

and  Mellok,  J.) 

Tiie  Sisters. 

Collision — Appeal — Nautical  assessors — Credibility 
of  witnesses — Contributory  negligence — Act  caus- 
ing collision — Must  be  negligent. 
A)n  an  appeal  from   the  Admiralty   Division,  the 
Court   of  Appeal,  when  unassisted   by  nautical 
assessors,  will  not  reverse  a  finding  of  the  court 
below  upon  a  question  of  fact  depending  upon 
the  credibility  of  witnesses  regarded  from  a  nau- 
tical point  of  view,  provided  that  there  is  evidence 
in  support  of  that  finding. 
Before  a  plaintiff  in  a  collision  cause  can  be  deprived 
of  his  right  of  recovery  against  a  negligent  de- 
fendant by  reason  of  an  act  done  by  the  plaintiff, 
without  which  the  collision  would  not  have  oc- 
curred, it  must  be  shown  that  such  an  act  of  the 
plaintiff  was  negligent. 
This  was  an  appeal  from  a  decree  of  the  Right 
Hon.  Sir  R.  Pnillimore,  Judge  of  the  High  Court 
of  Admiralty,  in  a  cause  instituted  on  behalf  of 
the  respondents,  the  owners  of  the  sailing  barge 
Alfreda,  against  the  sailing  barge  Sisters,  belong- 
ing to  the  appellants,  for  the  recovery  of  damages 
arising  from  a  collision  which  occurred  between  a 
screw  steamship  called  the  Thames  and  the  barge 
Alfreda. 

The  collision  occurred  at  about  noon  on  the  15th 
Oct.  1874,  ofE  Jenning-tree  Point,  in  the  river 
Thames. 

The  respondents  in  their  petition  stated  that  the 
Alfreda,  a  sailing  barge  of  40  tons  register,  was 
proceeding  from  Elmley,  in  Kent,  to  Millwall, 
with  a  cargo  of  cement,  and  was  at  the  entrance  of 
Halfway  Reach ,  that  the  wind  was  about  S.W., 
blowing  a  fresh  breeze ;  that  the  weather  was  fine 
and  the  tide  nearly  half  flood,  and  of  the  force  of 
about  three  to  four  knots  per  hour;  that  the  Alfreda 
was  under  sail,  and  was  making  about  six  knots 
an  hour,  heading  about  north ;  that  another  sail- 
ing barge,  called  the  Volunteer,  was  also  sailing 
up,  and  was  on  the  starboard  side  of  the  Alfreda, 
and  a  short  distance  from  her ;  and  that  the  Sisters 
was  also  sailing  up  ahead  of  and  distant  three  or 
four  lengths  from  the  Alfreda ;  that  at  such  time 
the  Sisters  improperly  starboarded  her  helm,  and 
threw  herself  across  the  bows  of  the  Thames,  which 
was  coming  down  the  river  near  the  south  shore, 
And  compelled  the  Thames  to  starboard  her  helm, 
in  order  to  avoid  running  over  the  Sisters ;  that 
thereby  immediate  danger  of  collision  between  the 
Thames  and  the    Alfreda    was    occasioned,    and 


although  the  helm  of  the  Alfreda  was  pat  hud  i 
port,  the  Thames  with  her  stern  struck  the  Alfreda 
on  her  port  quarter,  causing  her  to  sink. 

The  appellants  in  their  answer  alleged  the  nine 
facts  as  to  the  time,  speed,  wind,  and  as  to  the 
relative    position    of    the  barges,    and    that  the 
Sisters,  tne  Alfreda,  and   the  Volunteer,  were  ill 
keeping  as  close  to  the  south  side  of  the  river  ti 
they  could  get,  and  the  Sisters  had  her  head  look- 
ing in  towards  the  south  shore,  to  counteract  the 
effect  of  the  flood  tide,  which  sets   strong  from  off 
Jenning-tree  Point  over  towards  the  north  side  of 
the  river ;  that  there  were  some  barges  at  anchor 
on  the  south  side  of  the  river  near  Jenning-tree 
point ;  that  the  Thames  was  seen  by  those  on  board 
the  Sisters  on  the  starboard  bow   of  the  Sisten, 
rounding  the  point  on  the  south  side  of  the  river; 
that  the  Thames  approached  the  Sisters  rapkhj, 
and  in  a  direction  to  run  into   the  Sisters  on  her 
starboard  side,  and?  rendered  a  collision  inevitable, 
when  the  master  of  the  Sisters,  as  the  only  mew 
of   saving    his    vessel    from   being  sunk  by  the 
Thames,  put  his  helm  hard  to  starboard;  that  tail 
caused  the  Sisters  to  strike  the  sand  barge  Emm, 
one  of  the  barges  at  anchor  before  mentioned,  ni 
drove  the  Emma  a  short  distance  in  shore;  tort 
the  head  of  the  Sisters  being  held  by  the  Bmmi 
the  Sisters  swung  round  with  her  stem  towtrdi 
the  north,  and  as  she  was  swinging  round  the 
steamship  Thames  passed  astern  of  her,  slightly 
touching  her  rudder  and  carrying  away  her  bo*, 
which  was  towing  astern.     The  answer  then  de- 
nied the  allegations  of  the  petition,  and  alleged 
that  even  if  there  was  negligent  navigation  m 
the  part  of  the  Sisters,  it  was  not  snch  as  to  gum 
the  collision  between  the  Thames  and  the  Alfreds; 
that  the  collision  was  caused    by  the   improper 
navigation  of  tho  Thames,  which  neglected  to  keep 
out  of  the  way  of  the  Sisters ;  that  the  Thames,^ 
the  exercise  of  reasonable  skill  and  care,  suck 
have  avoided  the  collision  with  the  Alfreda;  «■ 
tho  Alfreda  improperly  ported  her  helm  ;  that  At 
Alfreda,  by  the  exercise  of  reasonable  skill  fli 
care,  might  have  avoided  the  collision  with  tb 
Thames. 

Tho  main  questions  of  fact  at  the  hearing  vers, 
whether  the  Thames  was  coming  down  on  thejxfl 
or  the  starboard  bow  of  the  Sisters  ;  whether  thai 
was  room  for  the  Thames  to  go  between  the  tfiffe* 
and  tho  south  shore ;  and  whether  the  Alfred*  ■ 
any  way  contributed  to  the  collison.  These  q*» 
tions  had  been  before  the  court  in  another  acPtf 
brought  by  tho  owners  of  the  barge  VoUri* 
against  the  Thames,  in  which  the  latter  vessel  be* 
been  held  not  to  blame  for  the  collision  (9* 
ante,  Vol.  2,  p.  :»12  ;  32  L.  T.  Rep.  N.  S.  343.) 

The  findings  of  the  court  below  on  the  questk* 
of  fact  will  be  found  in  the  following  judgment  of 

Sir  K.  Philmuoke.— This  is  a  case  of  colfis* 
which  happened  on  the  afternoon  of  the  15th  Od 
1874,  in  the  entrance  to  Half-way  Reach,  in  tb 
river  Thames,  and  off  that  point  that  is  cM 
.Jenning-tree  Point.  The  tide  at  the  time 
running  about  half  flood,  and  from  three  to  nw ) 
knots  an  hour.  The  vessel  who  brings  the  aoB> 
on  the  present  occasion  is  a  sailing  barge edd 
tho  Alfreda,  of  40  tons  register.  She  had  tfc*j 
persons  on  board:  two  of  them  unfortatfMf 
were  drowned  at  the  time  of  this  oollisioiL  Vj 
wind,  I  should  observe,  was  about  S.,  or  &  kff Kl 
Now  there  is  a  peculiarity  in  fchiq  case  wbi' 
will  mention.    The  suit  is  not  brought  t§ 
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the  actual  wrong- doer,  bat  it  is  brought  against 
the  vessel  which  caused  the  actual  wrong-doer  to 
do  the  wrong,  and  that  vessel  is  the  Sisters,  a  sailincr 
barge  of  about  42  tons.    Now  I  must  observe  that 
this  is  not  the  first  time  that  this  case  has  been 
before  the  court,  because  on  the  29th  Jan.  a  vessel 
called  the  Volunteer — which  was  side  by  side  with 
the  Alfreda,  and  practically  considered   by  the 
court  then  and  now  as  being  almost  one  vessel — 
brought  her  action  against  the  Thames,  and  the 
Thames  was  dismissed,  on  the  ground  that  the 
wrong  that  she  did  she  was  forced  to  do — namely, 
that  she  was  compelled  to  starboard,  and  that 
starboarding  caused  her  to  run  into  the  Volunteer 
after  cutting  through  the  Alfreda.    It  has  been 
▼err  truly  remarked  by  Dr.  Spinks,  who  appears 
on  behalf  of  lihe  Sisters  to-day,  that  the  Sisters  is 
not  concluded  by  that  judgment.     She  was  not 
heard  then ;  she  had  no  witnesses  produced ;  she 
was  neither  plaintiff  nor  defendant,  and  she  has 
a  right  to  be  heard  to-day.     The  first  question 
which  the  court  -has  to  decide  is,  whether  the 
iteamer  was  compelled  by  the  Sisters  to  starboard. 
Now  in  this  case  there  were  a  great  many  barges, 
l  small  fleet  of  barges,  going  up  the  river,  round 
Fenning-tree  Point  when  the  steamer  was  coming 
town,  and  I  am  satisfied  upon  the  evidence  that 
ihe    steamer    did    not    pass    Jeuning-tree   point 
■aahly;  but  I  think,  as  I  thought  on  a  former 
wcasion,  with  the  advice  of  the  Elder  Brethren 
rf  the  Trinity  House,  that  she  was  in  her  right  in 
rhat  she  did.    She  was  on  the  south  side  of  the 
iTer — she  was  going  down — she  had  a  clear  eye, 
m  sailors  say,  before  her  at  the  time,  and  there 
rae  a  considerable  distance,  having  regard  espe- 
nally  to  the  steamer  herself,  which  was  not  a 
rery  large  one ;  there  was  sufficient  space  for  her 
aetween  the  barge  and  the  land  to  go  without 
lunger  of  collision.     The  point .  of  the  greatest 
importance  to  decide  in  this  case,  as  I  must  say 
it  was  on  the  former  occasion,  is,  whether  on  the 
present  state  of  the  evidence,  and  taking  duly  into 
my  consideration  the  further  testimony  produced 
on  behalf  of  the  Sisters,  whether  the  conclusion 
be  that  the  steamer  was  on  her  starboard  or  on 
tor  port  side.     Now  I  am  satisfied  myself  that 
khe  witness  who  was  the  mate  of  the  steamer, 
lamely,  Smith,  has  given  a  truthful  account  to 
he  court.    I  thought  so  on  the  last  occasion,  and 
*  think  so  now.    He  was  forward  at  the  time  of 
he  collision.    He  says  he  expected  the  vessels  to 
«ss  port  to  port,  and  there  was  in  his  judgment 
\0  danger  if  they  had  so  done,  and  he  says  that 
be  Sitters  starboarded  when  two  points  on  the 
ort  bow.    That  is  the  evidence  which,  after  ex- 
mining  the  testimony  given  by  the  other  wit- 
teases,  I  rely  upon ;  and  not  the  less  so,  because  I 
bank  it  is  confirmed  by  some  of  the  witnesses 
reduced  on  behalf  of  the  Sisters,  more  especially 
xf  the  witness  Bailey,  who  was  master  of  the 
surge  Christiana  which  was  sailing  up — and  this 
l  m  fact  which  never  came  to  the  knowledge  of 
he  court  before — which  was  sailing  up  ahead  of 
he  Sisters,  as  several  other  barges  were.     He 
aid  that  if  both  vessels  had  kept  their  course  the 
Vhames  would  not  have  touched  the  Sisters ;  and 
10  said  that  he  passed  her  himself  on  the  outside 
—that  is,  on  her  port  hand ;  and  that  there  were 
ather  barges  between  him  and  the  Sisters,  all  of 
•bom  passed  on  the  port  side  and  outside  the 
Hammer.    Now,  the  defence  of  the  Sisters  is  as 
Mews : — It  comes,  I  think,  under  three  categories. 


The  first  appears  to  me  this  category — that  there 
is  evidence  which  negatives  her  having  caused  the 
collision.     She  says,  "  I  was  not  on  the  port  bow, 
I  was  on  the  starboard  bow;  and  if  I  had  not 
starboarded  and  run  into  this  other  vessel,  I  should 
have  been  iun  into  and  cut  to  pieces/'    I  do  not 
believe  that  evidence,  and  that  disbelief  is  the 
necessary  consequence  of  my  belief  in  what  I  have 
already  stated,  namely,  the  evidence  of  the  mate 
and  the  other  witnesses  who  support  him,  that 
she  was  on  the  port  bow  and  not  on  the  starboard 
bow  at  the  time  she  starboarded.    I  believe  that 
in  the  hurry  and  alarm  she  starboarded  her  helm 
and  threw  herself  across  the  bows  of  the  steamer. 
Well,  the  next  defence  is  that  the  Thames  herself, 
the  steamer,  was  improperly  navigated.     I  have 
already  expressed  my  opinion  upon  that  point.     I 
do  not  think  she  was,  nor  do  the  Elder  brethren 
of  the  Trinity  House  think  she  was,  improperly 
navigated.    The  third  category  of  the  defence  is 
that  the  Alfreda  herself,  by  improper  conduct, 
either  caused  entirely  or  contributed  to  this  colli- 
sion.    When  it  is  remembered  that  from  the  time 
the  Thames  had  put  her    helm    a-starboard,  as 
compelled  to  do  by  the  action  of  the  Sisters,  to 
the  time  of  her  running  into  the  Alfreda,  not  more 
than  two  or  three  minutes  elapsed  at  the  very 
most,    the    Elder    Brethren    agree  with    me  in 
thinking  that  whether  the  Alfreda' s  manoeuvre 
was    proper  or  improper  in  porting  instead  of 
starboarding  (we  by  no  means  say  it  was  the 
latter),  but  whether  it  was  proper  or  improper,  it 
cannot  be  holden  in  any  fair  sense  to  have  con- 
tributed to  this  collision.     I    therefore    am    of 
opinion  that  the  collision  was  caused  by  the  star- 
boarding of  the  steamer ;  that  the  starboarding  of 
the  steamer  was  caused  by  the  improper  man- 
oeuvre of  the  Sisters  in  crossing  the  bows  of  the 
steamer  ;  and,  therefore,  that  the  real  wrong-doer 
in  this  case  is  not  the  steamer,  which  dealt  the 
blow,  but  the  barge,  the  Sisters,  which  caused  that 
blow  to  be  dealt;  and  therefore  I  must  pronounce 
that  the  Alfreda  has  made  out  her  case,  and  that 
this  collision  was  owing  to  the  improper  navi- 
gation of  the  Sisters. 

From  this  judgment  the  owners  of  the  Sisters 
appealed. 

Dr.  Spinks,  Q.O.,  Butt,  Q.O.  (0.  Bruce  with  them) 
for  the  appellants. — The  evidence  shows  that 
the  Sisters  was  obliged  to  starboard  to  avoid  col- 
lision with  the  Thames.  But  even  if  there  was 
negligence  on  the  part  of  the  Sisters,  there  is  not 
liability  because  the  Alfreda  act  brought  about  the 
collision.  If  but  for  the  act  of  the  Alfreda  in 
porting  no  collision  would  have  occurred,  then 
there  can  be  no  liability  on  the  part  of  the  Sisters ; 
and  this  would  be  the  case  although  the  Alfreda 
was  doing  nothin&r  wrong  or  negligent  because  as 
her  porting  brought  about  the  collision,  the  negli- 
gent act  of  the  Sisters  was  not  the  proximate 
cause  of  the  damage.  If  the  Alfreda  could  have 
avoided  the  collision  by  starboarding  she  ought  to 
have  done  so  or  at  least  to  have  kept  her  course;  it 
must  have  been  wrong  to  port;  there  was  no 
danger  until  she  did  port,  and  she  therefore 
brought  about  the  collision,  and,  as  matter  of  law, 
we  submit  that  the  Sisters  cannot  be  made  re- 
sponsible for  the  ensuing  damage.  Further  we 
submit  that  the  Thames  is  not  absolved  from 
liability,  because  in  order  to  avoid  sinking  one 
vessel  she  takes  a  step  by  which  she  avoids  that 
one  and  sinks  another. 
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Dr.  Deane,  Q.C.,  and  E.  C.  Clarkson.  for  the  re- 
spondents, were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that  no  suffi- 
cient ground  has  been  shown  for  supporting 
this  appeal.  The  question  is  whether  the  Sitters 
was  the  actual  cause  of  the  mischief  doneP 
There  is  abundant  evidence  in  support  of  the  con- 
tention that  she  did  cause  that  mischief.  There  is, 
no  doubt,  counter  evidence ;  and  although  I  can- 
not say  what  I  might  have  decided  if  I  had  tried 
the  action  in  the  first  instance,  I  can  see  no 
sufficient  ground  for  disturbing  the  finding  of  the 
court  below.  The  case  was  heard  by  the  learned 
judge  of  the  Admiralty  Court  assisted  by  nautical 
assessors,  and  they,  proceeding  very  much  upon 
the  ground  of  the  credibility  of  witnesses  regarded 
from  a  nautical  point  of  view,  arrived  at  the  con- 
clusion that  the  cause  of  this  collision  was  the 
improper  starboarding  of  the  Sitters,  and  there  is 
nothing  to  show  that  the  finding  was  against  the 
evidence. 

The  other  question  raised  before  us  is  whether, 
it  having  been  found  that  the  Sisters  was  the 
cause  of  the  collision,  there  was  any  contributory 
negligence  on  the  part  of  the  Alfreda.  To  dis- 
entitle the  Alfreda  to  her  right  of  recovery  there 
must  have  been  contributory  negligence,  that  is  to 
say,  an  act  of  negligence  on  her  part  contributing 
to  the  collision.  Therefore  the  question  is  whether 
there  was  any  act  on  the  part  of  the  Alfreda  which 
would  come  within  the  meaning  of  the  word 
"  negligence  P"  It  is  not  enough  to  show  that  the 
Alfreda  did  some  act  or  did  not  do  some  act  by 
reason  of  the  commission  or  omission  of  which 
the  collision  actually  occurred.  It  is  impossible 
to  hold  that  the  Alfreda  is  guilty  of  negligence, 
because  she  might  have  avoided  the  collision  if 
she  had  done  something  other  than  she  actually 
did  unless  that  omission  was  negligent,  and  I  urn 
of  opinion  that  she  has  been  shown  to  be  guilty  of 
no  negligence.  I  am  therefore  of  opinion  that  the 
appeal  must  be  dismissed  with  costs. 

Hellish,  L.J.  and  Bag g allay,  J.A.  concurred. 

Mellor,  J. — I  am  of  the  same  opinion.  I  feel 
the  greatest  difficulty  sitting  here  in  the  Court  of 
Appeal  in  dealing  with  a  mere  question  of  evidence. 
We  are  not  assisted  by  nautical  assessors,  and 
cannot  therefore  judge  whether  the  evidence  as  it 
stands  ought  from  a  nautical  point  of  view  to 
have  led  to  a  different  conclusion.  I  do  not  see 
how  the  court  can  in  such  a  case  upset  a  judgment 
where  the  matter  has  been  fully  dealt  with  with 
reference  to  the  credibility  of  witnesses  in  the 
court  below.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Deacon,  Son,  and 
Rogers. 

Solicitors  for  the  respondents,  Keene  and  Mars- 
hind. 


HIGH    COURT    OF   JUSTICE. 
ADMIRALTY  DIVISION. 

Beported  by  Jaxss  P.  Aspinall,  Esq.,  Barrister-at-Law. 


Jan.  11  and  12, 1876. 
(Before  Sir  R.  Phillimork.) 
The  Polymede. 
Proceeding  in  rem  by  default— Rules   in  force — 
Supreme  Court  Rules,  Order  XIIL,  r.  10— Su- 
preme Court  Rules,  Bee.  187 5  — Admiralty  Coivrt 
additional  rules,  1871. 


Order  XIIL,  rule  10  of  the  rules  of  the  Supreme 
Court  as  to  proceedings  in  rem  by  default  hems, 
annulled  by   the  rules  of  the    Supreme  Const, 
Dec.  1875,  the  effect  of  such  annulment  is  to  toy 
into  force,  under  and  by  virtue  of  the  Supreme 
Court  of  Judicature  Act  1875,  sect.  18,  the  Admt 
ralty  Court  additional  rules,  1871,  as  to  proceed: 
ings  in  rem  by  default. 
This  was  an  action  commenced  on  3rd  Not.  1875, 
on  behalf  of  the  mortgagees  of  eight  sixty-fourth 
shares  of  the  Polymede  against  the  owner  of  those 
shares.    The  action  was  in  rem,  and  a  writ  wm 
issued  under  Order  II.,  rule  7,  of  the  rules  of  the 
Supreme  Court,  and  was  duly  served  upon  the 
vessel,  and  the  vessel  was  arrested.     No  appear- 
ance was  entered  by  any  person.     Alter  the  time 
limited  for  appearance  had  expired,  the  plaintiff* 
solicitors,  on  17th  Nov.  1875,  filed  in  the  registry 
an  affidavit  of  service  of  the  writ,  a  statement  d 
the  particulars  of  the  plaintiffs'  claim,   and  on 
28th  Dec.,  1875.  entered  final    judgment  for  the 
amount  of  the  plaintiffs*  claim,  and  taxed  costs  is 
accordance  witn  the  provisions   of    Order  XTTL 
rule  5  of  the  rules  of  the  Supreme  Court   The 
cause  now  came  before  the  court  upon  motion  on 
behalf  of  the  plaintiffs  for  a  decree  for  the  ap- 
praisement and   sale  of    the    eight    sixty-fourth 
shares. 

By  the  rules  of  the  Supreme  Court  (in  the 
schedule  to  the  Judicature  Act  1875),  Order  XIIL 
rule  10,  it  was  in  effect  provided  that  the  practice 
in  existence  under  the  Admiralty  Court  Bales 
1859,  in  respect  of  proceedings  by  default,  should 
be  in  force  under  trie  Judicature  Act  (see  Admi- 
ralty Court  Rules  1859,  rr.  18,  19,  20,  21,22, 23,24 
25, 26,  Williams  and  Bruce,  Admiralty  Practice,  pp. 
xxix.,  xxx.)  By  the  rules  of  the  Supreme  Court, 
December  1875,  made  on  1st  Dec.  1875,  Order 
XIIL,  r.  10  of  the  rules  of  the  Supreme  Cant, 
was  annulled,  without  any  rule  being  expressly 
substituted  for  it.  By  the  18th  section  of  the 
Supreme  Court  of  Judicature  Act  1875,  it  is  pro- 
vided that  "  all  rules  and  orders  in  force  at  the  tune 
of  the  commencement  of  this  Act  in  ....  the 
Admiralty  Court  ....  except  so  far  as  they  an 
expressly  varied  by  the  first  schedule  hereto  or  by 
rules  of  court  made  by  Order  in  Council  before 
the  commencement  of  this  Act,  shall  remain  and 
be  in  force  in  the  High  Court  of  Justice  and  n 
the  Court  of  Appeal  respectively,  until  they  shall 
respectively  be  altered  or  annulled  by  any  rulesof 
court  made  after  the  commencement  of  this  Act" 
The  rules  as  to  proceedings  by  default  in  the  Ad* 
miralty  Court  rules  1859,  were  repealed  by  die 
Admiralty  Court  additional  rules  1871  (see  L.  Rea 
Adm.  &  Ecc.  612),  and  the  following  rules  wen 
thereby  substituted : 

4.  If  within  twelve  days  after  service  of  a  wantste? 
citation  no  appearance  shall  have  been  entered  in  me 
cause,  the  proctor  for  the  plaintiff  may  file  hie  petztias; 
and  if  within  twelve  days  from  the  filing  of  the  yeliliw 
no  appearanoe  shall  have  been  entered,  the  plaintiff 

Srootor  may,  on  bringing  in  his  proofs,  set  the  cm* 
own  for  hearing. 

5.  If,  when  the  cause  comes  before  the  judge,  etfa 
satisfied  that  the  plaintiff's  claim  is  well  founded,  h 
may  pronounce  for  the  claim  with  or  without  a  lefetsl 
to  the  Registrar,  or  to  the  Registrar  assisted  by  ■•>.' 
ohants,  and  may  at  the  same  time  order  the  prof 
be  appraised  and  sold,  with  or  without  previous 
and  the  proceeds  to  be  paid  into  oourtT  or  ma; 
such  order  in  the  premises  as  to  him  shall  seem  ji 

E.   C.   Clarkson  in  support  of   the 
Order  XIIL,  rule  10  having  been  annulled,  tfcfl 
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is  no  special  mode  of  procedure  provided  by  the 
Judicature  Acts  for  proceedings  in  rem  by  de- 
fault. Hence  the  general  rules  of  Order  XIII. 
are  applicable,  and  as  the  writ  in  the  case  is  not 
specially  indorsed,  and  the  demand  ia  liquidated, 
too  plaintiff  has  complied  with  the  provisions  of 
Order  XI1L,  rule  5,  and  was  in  consequence  en- 
titled to  sign  judgment.  Having  judgment,  the 
plaintiff  asks  the  court  to  enforce  it  according  to 
the  ordinary  process  of  the  court  in  proceedings 
*»  rem,  namely,  by  appraisement  and  sale.  [Su- 
it. Phillimorb.  —  In  not  the  effect  of  the  annul- 
ment of  Order  XIII.,  rule  10,  to  revive  the  prac- 
tice of  the  Admiralty  Court  under  the  rules  of 
1871  F]  I  submit  not,  as  the  mode  of  proceeding 
is  sufficiently  provided  for  in  the  other  parts  of 
the  order. 

Cur.  adv.  vult.. 
Jan.  12.  —  Sir  Robert  Phillmobe. — This  is 
the  first  case  in  which  the  question  has  had  to  be 
considered  by  the  court  whether  the  rules  of  court, 
which,  form  part  of  the  Judicature  Act  1875, 
apply  to  an  action  in  rem  when  the  proceedings 
are  by  default.  What  the  court  really  has  to  de- 
cide is  this  :  Are  the  rules  of  Order  XIII.,  in  the 
schedule  annexed  to  the  Judicature  Act  1875, 
applicable  to  a  cause  in  rem  in  default;  or  ought 
the  practice  prevailing  in  the  Court  of  Admiralty 
immediately  Def ore  the  coming  into  operation  of 
the  Judicature  Acts,  still  to  be  enforced  in  such 

Now  Order  XIII.  in  the  schedule  of  the 
Judicature  Act  1875,  is  headed  "default  of  appear* 
Mice,"  and  consists  of  ten  divisions  or  paragraphs, 
of  which  the  tenth,  or  last,  is  subdivided  into  a 
ffreat  many  sections  relating  exclusively  to  the 
proceedings  in  Admiralty  actions  in  rem  in  which 
an  appearance  has  not  been  entered.  It  is  to  be 
presumed,  therefore,  that  the  framers  of  the  rules 
■were  of  opinion  that  the  first  nine  paragraphs  of 
this  order  were  not  to  be  applied  to  Admiralty  pro- 
ceedings in  rem.  Now,  at  a  meeting  of  the  judges 
of  the  Supreme  Court,  held  on  the  1st  December 
last,  in  pursuance  of  the  Judicature  Act  1875,  the 
tenth  paragraph  of  Order  III.  was  annulled, 
and  no  other  rule  was  substituted  for  it.  In  these 
circumstances  it  has  been  suggested  to  me  that 
the  fifth  paragraph  of  the  order,  being  suffi- 
cient on  itB  face  to  apply  to  a  judgment  by  default 
in  an  Admiralty  action  similar  to  that  before  me, 
has  been  rightly  followed  in  this  case,  hot  I  am  of 
Opinion  that  that  is  a  position  which  cannot  he 
■UCcesBfully  maintained. 

In  the  first  place,  as  I  have  already  said,  the 
insertion  of  the  paragraph  which  has  now 
been  annulled  shows  that  the  framers  of  the 
rules  did  not  consider  that  the  previous  para- 
graphs of  the  order  were  sufficient  for  the 
purpose  of  laying  down  any  rules  with  regard 
to  proceedings  in  rem,  and,  in  fact,  it  was  admitted 
by  Mr.  Clarkaon  that  neither  the  fifth  paragraph, 
nor  any  other  of  the  paragraphs  which  remain  un- 
annulled,  could  be  said  to  apply  to  all  cases  of  pro- 
oeedings  in  rem  by  default ;  and,  in  the  second 
place,  the  18th  section  of  the  Judicature  Act  1875, 
provides  that  "  All  rules  and  orders  of  Court  in 
force  at  the  time  of  the  commencement  of  this 
Act  in  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in 
Bankruptcy,  or  from  the  Court  of  Appeal  in 
•ankrupicy  matters,  except  so  far  as  they  are  ex- 


pressly varied  by  the  first  schedule  hereto,  or  by 
rules  of  court  made  by  Order  in  Council  before 
the  commencement  of  this  Act,  shall  remain  and 
be  in  force  in  the  High  Court  of  Justice  and  in 
the  Court  of  Appeal  respectively,  until  they  shall 
be  respectively  altered  or  annulled  by  any  rules  of 
court  made  after  the  commencement  of  this  Act." 
In  my  judgment,  the  effect  of  the  annulment  of 
the  tenth  paragraph  of  the  order  as  to  default  of 
appearance,  Order  XIII.  is  to  revive  the  practice 
previously  existing  in  the  High  Court  of  Admi- 
ralty with  regard  to  proceedings  by  default  in 
ran,  and  I  must,  therefore,  pronounce  that  such 
practice  must  be  followed  in  the  present  case. 

I  shall  make  no  order  on  the  motion,  but  I  shall 
direct  the  costs  of  the  motion  to  be  costs  in  the 

Solicitors  for  the  plaintiffs,  Ingledew,  Xnee,  and 
Greening. 


Tuesday,  Feb.  1,  1876. 

(Before  the  Bight  Hon.  Sir  H.  Phillimors.) 

Thb  Biol*. 

Discovery  —  Interrogatories  —  Collision  —  Prelimi- 
nary acts. 
In  an  action  of  damage    by    collision  in  the  Ad- 
miralty  Divisimt,  interrogatories  which  seek  to 
obtain  information  given  in  the  preliminary  ad 
of  the  parly  interrogated  are  inadmissible,  and 
will  be  struck  out  on  the  application  of  the  party 
sought  to  be  interrogated. 
This  was  an  action  of  collision,  instituted  on  behalf 
of    the    owner    of    the    brigantine  Carthagenian 
against,  the  Swedish  barque  Biola,  and  her  owners 
intervening,  and  preliminary   acts  had  been  filed 
as  usual.    The  plaintiff  had  delivered  his  state- 
ment of  claim,  and  the  defendant  had  delivered 
his   statement  of  defence  and   counter  claim,  and 
before  the   close  of  the  pleadings   the    plaintiff 
delivered   to  the  defendants,  under  the  provisions 
of  the  rales  of  the  Supreme  Court,  Order  XXXI., 
rule  1,  the  following  interrogatories  : — 

1.  Were  7011,  in  the  month  of  November,  1674,  toting 
as  master  of  the  Swedish  vessel  Biota  f 

2.  Did  you  on  the  morning  of  the  30th  November, 
come  into  collision  with  any  ship  or  vessel ;  if  yea,  what 
wae  tlio  state  of  tin  weather  and  tide  at  snoh  time  ? 

3.  Did  you,  at  that  or  any  other  time,  send  away  any 
boats,  or  do  any  and  what  other  acta  to  ascertain  the 
damage  sustained  by  the  other  vessel  ? 

i.  What  was  done  on  board  your  vessel  when  the  other 
vessel  was  first  seen  ?  On  what  tack  wae  your  vessel 
when  the  other  vessel  was  Bret  seen,  and  state  whether 
your  vessel  held  her  course  or  whether  her  course  was 
altered  ?    If  it  wae  so  altered,  say  how  it  wae  altered^  and 

what  extent,  and  how  soon  after  the  other  v 


a; 

ie  the  other  vessel  before  the  collision,  ■ 


5.  Did  yon  see  the  ot 
if  yon  did  for  how  long 
yon  was  she  when  you  first  saw  her,  and  did  yon  see  any 
lights  on  board  the  other  veeeel,  and  if  yon  did,  aay  what 
lights  you  first  saw,  and  whether  any  other  lights  on 
board  the  said  vessel  wore  afterwards  seen  by  you  and 

6.  What  lights  had  yon  (if  any)  burning  on  board  the 
Biola  at  the  time  of  the  collision,  or  at  any  time  shortly 
previously  to  the  collision,  or  shortly  subsequent  thereto  ; 
state  accurately  two  positions  and  colours  of  the  set 
lights,  and  the  dimensions  of  the  lanterns  (if  any)  in 
which  they  were  contained.     Had  you  any  white  or  bright 

a  tits  exhibited  on  board  the  Biola  shortly  before  the 
lister 

\  U  twj^""^***  a«na  fei  fo^  Kris  by  the  etsltfoai 
te  to  what  extent,  and  say  what  nut  of  the  Biola  was 
J  by  the  oolnaion. 
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8.  Were  yon,  at  the  time  of  tho  raid  collision,  on  a 
voyage  to  Fleetwood  and  off  the  cooat  of  Wales,  and  if  so, 
state  how  far  off  the  coast  yon  wero  at  the  time,  and 
what  course  yon  had  been  steering  immediately  before 
the  collision,  and  before  yon  Raw  the  vessel  with  which 
you  came  into  collision. 

9.  Did  yon,  at  the  time  of  the  collision,  or  shortly  be- 
fore, or  after  that  time,  take  any  and  what  steps  to 
ascertain  the  exact  position  of  the  Biola.  If  so,  state  by 
means  of  crossbearingi*  or  otherwise  what  snch  position 
was,  and  did  von  take  any  and  what  steps  between  the 
time  of  the  collision  and  the  time  of  sunrise  to  ascertain 
what  had  become  of  the  other  vessel.  Did  yon  see  her 
after  the  collision,  and  if  so,  say  in  what  direction  yen 
saw  her,  both  as  to  bearing  by  compass  and  relating  to 
your  own  vessel  ? 

The  said  John  Bergland,  one  of  the  defendants,  is  re- 
quired to  answer  all  the  above  interrogatories. 

The  defendants  thereupon  took  out  a  summons 
calling  upon  the  plaintiffs  to  show  cauBe  before 
the  Registrar  why  the  interrogatories  should  not 
be  struck  out.  On  the  summons  coming  on,  the 
Registrar  referred  it  to  the  court,  (a) 

Clarkson,  for  the  defendants,  now  moved  to 
strike  out  the  interrogatories,  contending  that 
before  the  passing  of  the  Supreme  Court  of  Judi- 
cature Acts  they  would  not  have  been  allowed  in 
this  court,  and  that  there  was  nothing  to  alter 
the  practice  in  those  Acts  or  the  rules  thereto; 
every  auestion  asked  was  answered  by  the  de- 
fendant s  preliminary  act  or  his  statement  of 
defence.  [Sir  R.  Phillimore. — Before  I  can  allow 
these  interrogatories  the  plaintiff  must  show  me 
some  good  reason ;  I  shall,  therefore,  not  trouble 
you  further  until  I  have  heard  your  opponent.] 

Oainsford  Bruce  for  the  plaintiffs.  —  By  the 
rules  of  the  Supreme  Court  a  party  acquires  a 
right  to  deliver  interrogatories;  formerly  the 
parties  had  to  obtain  leave,  now  it  may  be  done 
without  leave.  [Sir  R.  Phillimore. — There  is 
not  an  absolute  right  to  deliver  any  interro- 
gatories a  party  chooses.]  Subject  to  rule  5  of 
the  same  order,  by  which  any  party  may  apply 
to  strike  out  any  interrogatory  "  on  the  ground 
that  it  is  scandalous  or  irrelevant,  or  is  not  put 
bond  fide  for  the  purpose  of  the  action,  or  that  the 
matter  inquired  after  is  sot  sufficiently  material 
at  that  stage  of  the  action,  or  on  any  other 
ground."  These  are  the  only  grounds  upon  which 
interrogatories  can  be  struck  out.  [Sir  R.  Philli- 
more.— If  I  can  strike  them  out  upon  "  any  other 
ground,"  that  surely  gives  me  the  widest  dis- 
cretion.] "Any  other  ground"  must  be  some 
similar  ground  to  those  mentioned  before,  and  no 
such  ground  can  be  suggested.  If  wo  do  not  get 
these  interrogatories  answered,  we  may  be  com- 
pelled to  call  evidence  on  points  which  would  be 
admitted  in  the  answers.  [Sir  R.  Phillimore. — 
All  the  facts  you  interrogate  about  will  appear 
stated  upon  the  defendant's  preliminary  act,  and 
this  will  be  the  strongest  admission  against  the 
defendants.]  But  the  preliminary  act  would  not 
in  itself  be  evidence  on  which  we  could  go  to  trial. 
[Sir  R.  Phillimore. — It  certainly  would  as  against 
the  defendants,  and  you  can  get  no  more  informa- 
tion out  of  these  interrogatories.]  These  areinterro- 

(a)  It  is  questionable  whether  the  Registrar  of  the 
Admiralty  Division  can  hear  summonses  relating  to 
interrogatories  except  by  consent ;  nevertheless  it  con- 
stantly happens  that  such  matters  are  brought  before 
him.  His  powers  are  mainly  derived  from  the  Rules  of 
the  Supreme  Court,  Order  LIV.,  rule  2 ;  but  it  is  also 
contended  that  he  can  exercise  all  the  powers  of  a  judge 
of  this  division  because  he  was  a  surrogate  of  the  judge 
•f  the  High  Court  of  Admiralty.— Ed. 


gatories  which  would  be  allowed  in  any  oil 
vision.  [Sir  R.  Phillimore. — Has  there  bet 
instance  since  parties  were  bound  to  filepretin 
acts  in  all  the  divisions  P]  I  know  of  no  im 
but  in  the  other  divisions  interrogatoriei 
porting  the  plaintiff's  case  are  always  allows 

Sir  R.  Phillimore. — Exercising  the  disc 
I  have  under  Order  XXXI.  rule  5,  I  sha 
tainiy  strike  out  these  interrogatories. 
plaintiff  has  the  information  sought  in  the 
dant's  preliminary  act. 

Solicitors  for  the  plaintiff,  Stocken  and  /« 
Solicitors  for  the  defendants,  Ingledew,  1% 
Greening. 

QUEEN'S  BENCH  DIVISION. 

Reported  by  M.  W.  McKkllah,  J.  M.  Lklt,  and  1 
Amphlitt,  Eaqrs.,  Barristexa-at-Law. 


Jan.  18  and  Feb.  8.  1876. 

HI5GST0N  V.  WBNDT. 

Shipping — Average — Services  to  cargo  only- 
for  charges — Agent's  promise  to  pay. 
Plaintiff,  a  shipping  agent,  was  put  into  post 
of  a  stranded  vessel  by  the  master ,  and  by  hit 
rendered  services  to,  and  paid  money  for  the 
placing  it  in  a  warehouse  under  lock  an 
The  vessel  broke  up  and  was  sold  as  a 
Defendant  obtained  the  bill  of  lading,  and  (I 
his  agent  claimed  the  cargo.     Plaintiff,  t 
promise  of  the  agent  that  defendant  too* 
all  his  costs  and  charges,  delivered  up  posm 
but    defendant  afterwards  refused  to  pa\ 
than  his  general  average  of  discharging  em 
and  plaintiff  brought  this  action  in  the  I 
Court  for  the  balance. 
Held,  upon  appeal,  that,  under  the  circums 
just  as  in  general  average  and  salvage,  the 
tiff  had  a  lien  on  t)ue  cargo  for  his  chargt 
that  therefore  the  defendant  was  liable  up 
agenVs  promise  to  pay  the  whole  of  pla 
claim. 
Appeal   from    Devon    County  Court,  hold 
Kingsbridge. 

This  was  an  action  wherein  the  plaintiff  I 
to  recover  481.  Is.,  being  the  balance  of  t 
lowing  particulars  of  work  done  and  pai 
made  in  respect  of  the  cargo  of  the  Q 
brigantine  Theodor,  which  went  ashore  at 
Cove,  between  Dartmouth  and  Plymouth.  < 
14th  Feb.  1874. 

1874, 

Feb.  To  paid  labourers  discharging  cargo  and  allow- 
ance     | 

Cartage ......." 

Labour  about  cotton  seed,  one'  weak  per  your 
special  order 

Tour  proportion  of  account  paid  cottager  for 
attendance,  use  of  cottage  and  refreshments 
during  wreck    ^ 

Cartage  of  cargo \]\ " 

Do.         do.       m.".'".'^."[ 

Proportion  of  posting  charges,  aay «."""" 

Do.        of  telegram*  and  porterage  thexeoL 
and  messengers  ~~^ 

Labour  about  cargo  to  28th  Feb.,  by  your  order 

Tour  proportion  of  personal  expanses  till  w# 
were  able  to  deliver  the  cargo  to  yon 

Commission  on  above  advances    ^  - 

Our  agency  and  superintending  disolbmcm'S 
cargo  and  trouble  on  this  business  ..        1 

June.  By  cash  of  E.  E.  Wendt,  Esq..  say  *»1s>iltsass  -  f 
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It  was  proved,  on  behalf  of  the  plaintiff,  a  Bhip 
agent,  living  at  Dartmouth,  Devon : 

1.  That  the  plaintiff  was  put  into  possession  of 
the  vessel  and  cargo  by  the  master  of  the  said 
Teasel,  Theodor,  almost  immediately  after  she 
was  stranded. 

2.  That  whilst  in  such  possession  the  plaintiff 
rendered  the  services  to  the  cargo  and  paid,  by 
order  of  the  master,  such  moneys  in  respect 
thereof  as  is  stated  in  the  said  particulars,  and  the 
plaintiff  placed  the  cargo  in  a  warehouse  in  safety 
under  lock  and  key. 

3.  That  the  defendant  afterwards,  as  the  holder 
of  the  bill  of  lading  of  the  said  cargo,  claimed 
to  be  entitled  thereto,  and  presented  such  bill  of 
lading  to  the  said  plaintiff,  and  demanded  pos- 
session thereof  by  his  agent,  Julian  Slight,  R.N. 

4.  That  the  said  Julian  Slight,  by  a  verbal  pro- 
mise, expressly  promised  the  said  plaintiff  that  he 
should  be  paid  his  costs  and  charges  for  the  ser- 
vices so  rendered  to  the  cargo,  whereupon  the 
said  plaintiff  delivered  up  the  possession  of  the 
said  cargo  to  the  said  Julian  Slight. 

5.  That  the  charges  of  the  plaintiff  were  fair 
and  reasonable. 

6.  That  the  plaintiff,  having  subsequently  for- 
warded the  particulars  of  his  charges  as  above 
stated  to  the  said  Julian  Slight,  received  from  him 
a  letter,  dated  26th  May,  1874,  of  which  the  fol- 
lowing is  an  extract : — 

I  forwarded  your  letter  to  London  the  same  day  I  re- 
ceived it.  Mr.  Wendt  came  to  Plymouth  the  next  day, 
when  I  particularly  asked  him  to  settle  your  account, 
and  he  promised  me  he  would  give  it  his  best  attention 
Immediately  he  arrived  in  town  ;  so  I  was  in  hopes  you 
had  received  your  money. 

7.  Subsequently  the  defendant   wrote  to  the 

plaintiff  on  the  loth  June  1874,  as  follows: — 

I  have  now  before  me  your  note  of  oharges,  and  in  the 
flrst  place  must  at  onoe  say  that  I  have  no  funds  out  of 
which  to  pay  you  agency  or  eommission.  I  need  not, 
therefore,  discuss  the  question  as  to  whether  you  could, 
under  the  circumstance,  have  been  entitled  to  charge 
suoh.    From  your  account  of  : 

£    8.  d.    £    s.  d. 
50    5    9 

X  therefore  deduct  the  personal  expense 4   4   0 

the  discharging 85  12   0 

89  16    0 

the  remainder  without  oomment 10    9    9 

Of  the  discharging  I  credit  you   11    8    0 

And  I  enclose  cheque  for 21  17   9 

The  receipt  of  which  please  acknowledge.  The  latter 
figure,  111.  8s.,  I  arrive  at  by  treating  the  discharging 
expenses  as  general  average,  which  they  undoubtedly 
are,  and  as  you  hold  net  proceeds  of  ship,  641.,  while  I 
bold  net  proceeds  of  cargo,  301.,  it  follows  that  my  con- 
tribution to  the  351.  128.,  is  the  sum  herewith  paid  to 
you. 

8.  To  which  the  plaintiff,  on  the  17th  June  1874, 
replied, 

We  have  your  favour  of  16th  instant,  enclosing  cheque, 
21Z.  17s.  6d.t  for  which  we  thank  you.  We  much  regret 
the  view  you  take  of  our  disbursements  re  Theodor, 
with  which,  of  course,  we  do  not  agree.  We  trust  that 
you  and  Captain  Slight  will  reconsider  your  determina- 
tion, as  we  did  everything1  in  our  power  to  meet  bis  and 
jrour  wishes,  which  we  think  he  is  bound  to  confirm.  As 
the  matter  stands  at  present,  without  speaking  of 
agency  and  interest,  we  are  actually  281.  8s.  out  of  pocket 
is  preserving  the  cargo  of  Theodor. 

And  in  a  subsequent  letter,  dated  26th  June 

1874*  the  plaintiff  further  wrote  to  the  defendant, 

We  hope  aad  believe  that,  after  your  getting  full  par* 
Honiara  from  Gaptain  Slight,  the  matter  will  be  andoably 
—♦fled.   The  stem  were  landed  before  the  oargo,  and 


the  vessel,  after  discharge,  was  sold  for  951.  or  1001.,  and 
she  broke  up  where  she  lay. 

And  the  correspondence  terminated  by  the  two 
further  letters  from  defendant  to  plaintiff,  dated 
30th  June  1874,  and  4th  July,  1874  respectively, 

as  follows : — 

Theodor.  Your  letter  of  the  26th  inst.  is  to  hand, 
and  in  reply  I  may  mention  that  the  buyer  of  the  hull 
would  evidently  in  the  first  instance  have  been  obliged 
to  discharge  the  oargo.  Still,  your  information  as  to  the 
fate  of  the  vessel  makes  the  case  appear  in  a  somewhat 
different  light,  and  although  I  cannot  meet  you  in  the 
way  you  desire,  I  will,  to  out  the  matter  short,  make 
you  the  following  offer.  The  proceeds  in  hand  are 
192.  Is.  9(2.,  and  I  am  prepared  to  pay  you  one  half 
thereof,  viz.,  91.  10s.,  in  full,  taking  for  my  trouble  in 
the  case  no  remuneration  whatever.  Beyond  this  I  can- 
not go,  and  I  shall  be  glad  if  you  will  accept  this  pro* 
posal. 

Tour  letter  of  yesterday  is  to  hand,  and  I  hasten  to 
say  in  reply  that  if  you  do  not  choose  in  course  of  post 
to  accept  the  ultimatum  transmitted  to  you  in  my  pre 
vious  one,  I  shall  remit  the  balance  to  my  clients,  and 
leave  you  to  take  any  further  course  you  please. 

9.  It  was  proved  on  behalf  of  defendant  that  the 
said  Julian  Slight  had  no  general  authority  from 
him  to  undertake  for  the  payment  of  expenses, 
and  that  he  had  no  special  authority  to  do  so  in 
this  case. 

10.  It  was  contended  by  the  plaintiff's  attorney 
that  the  plaintiff  had  a  lien  upon  the  cargo  for  the 
said  costs  and  payments,  and  that  the  defendant 
was  bound  by  the  verbal  promise  of  the  said  Julian 
Slight  for  the  payment  thereof,  and  also  that  the 
defendant  was  liable  to  the  plaintiffs  on  the  letters 
above  set  out. 

11.  It  was  contended  by  the  defendant's  at- 
torney that  the  plaintiff  had  no  lien  upon  the 
cargo  for  the  expenses  of  discharging  the  same, 
and  that  the  work  was  done  and  money  paid  by 
the  plaintiff  without  any  request  or  authority 
from  the  defendant,  and  that  the  plaintiff*** 
charges  were  payable  by  the  master  or  owner  of 
the  vessel,  and  that  the  defendant  had  not  ren» 
dered  himself  liable  to  pay  the  same  by  his  letters 
above  set  out,  because  such  letters  were  not  a 
promise  to  pay  the  plaintiff's  charges,  but  ad- 
mitted only  the  defendant's  liability  to  contribute 
to  the  same  as  a  general  average  charge. 

12.  The  learned  judge  gave  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed,  41Z.  I80. 

Plaintiff's  attorney  asked  his  Honour  whether 
he  cave  his  judgment  on  a  question  of  fact  or 
on  the  point  of  law. 

His  Honour. — My  judgment  is  that  there  was 
a  contract  not  merely  implied,  but  expressed,  te  pay 
the  charges  on  the  delivery  of  the  cargo;  and 
that,  whatever  private  rights  the  parties  may  have 
had,  it  was  their  duty  to  have  given  notice  of 
them. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is  whether  the  learned  judge  of 
the  County  Court  was  right  in  point  of  law  in 
deciding  for  the  plaintiff. 

PhUhmore  argued  for  defendant,  the  appellant. 

Bidlen,  contra. 

The  arguments  are  sufficiently  stated  in  the 
judgment  of  the  Court,  Cwr.  adv.  vult. 

Feb.  8. — Blackburn,  J.,  delivered  the  judgment 
of  himself  and  Lush,  J. — The  case  is  not  stated 
so  explicitly  as  we  could  wish,  but  the  material 
facts  as  we  understand  them  are  as  follows: 
The  German  brigantine  Theodor  had  gone  ashore 
near  Dartmouth,  with  oargo  on  board  of  her. 
The  plaintiff*  a  ship  agent  at  Dartmouth,  tr 
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put  in  possession  of  the  wrecked  vessel  and 
cargo,  by  the  captain,  with,  ns  we  understand  the 
case,  authority  from  the  captain  as  his  agent,  to  do 
what  was  for  the  benefit,  of  nil  concerned.  The 
plaintiff  did  the  work  and  expended  the  money 
sued  for  in  disharging  the  cargo,  and  he  brought 
it  to  a  place  of  safot}*  where  he  kept  possession  of 
it.  The  hull  remained  on  shore  and  ultimately 
broke  up,  and  was  sold  as  a  wreck. 

We  think  we  must  take  it  on  the  statement  to  be 
fact  that  this  expenditure  was  not  incurred  on 
behalf  of  the  master  as  agent  of  the  shipowner  per- 
forming his  contract  to  carry  on  the  cargo  to  its  des- 
tination and  earn  freight,  but  was  an  extraordinary 
expenditure  for  the  purpose  of  saving  the  property 
at  risk,  and  had  the  expenditure  been  for  the 
purpose  of  saving  the  whole  venture,  ship  as 
well  as  cargo,  it  would  have  constituted  a 
general  average  to  which  the  owners  of  each 
part  of  the  property  saved  must  have  contributed 
rateably,  and  the  captain,  and  the  plaintiff,  as  his 
agent,  would  have  had  a  lien  or  right  to  retain  each 
part  of  the  property  saved  till  the  amount  of  the 
contribution  due  in  respect  of  it  was  paid  or 
secured.  But  this  right  would  have  been  only  in 
respect  of  the  contribution  due  in  respect  of  that 
part.  He  would  have  had  no  lien  on  the  cargo 
tor  the  contribution  due,  if  any,  in  respect  of  the 
hull. 

But  as  we  understand  the  facts,  there  was 
in  this  case  no  contribution  due  in  respect  of  the 
hull,  for  the  expenditure  was  not  for  the  purpose 
of  saving,  nor  did  it  save,  the  vessel.  It 
was  an  extraordinary  expenditure  for  the  purpose 
of  saving  the  cargo  alone,  and  which  did  save  the 
whole  cargo.  And  the  question — the  answer  to 
which  will  decide  this  appeal — is,  whether  the  cap- 
tain and  the  plaintiff,  as  his  agent,  had  a  right 
to  detain  the  whole  cargo  if  it  belonged  to  one 
owner,  till  the  whole  was  paid  or  secured,  or  if 
the  cargo  belonged  to  soveral  owners,  to  detain 
each  part  of  the  goods  so  saved  till  the  contribu- 
tion in  respect  of  that  part  was  paid  or  secured  ? 

This  is  the  point  on  which  the  case  turns,  for  the 
defendant  was  not  the  owner  of  any  part  of  the 
cargo  at  the  time  when  the  expenditure  was  mado, 
and  cannot  therefore  be  made  liable  as  having  his 
credit  pledged  by  the  captain  as  his  agent  of 
necessity.  He  appears  to  have  been  a  mercantile 
agent  to  whom  the  owner  of  the  cargo  had  trans- 
mitted the  bill  of  lading  to  enable  him  to  obtain 
the  cargo  on  his  behalf,  and  he  did  so  obtain  the 
whole  of  it.  The  defendant  did  not  become  liable 
to  pay  any  contribution  merely  by  the  receipt 
of  the  goods,  unless  there  was  a  promise 
express  or  implied  to  pay  it  in  consideration  of  the 
person  who  had  a  right  to  detain  the  goods  till 
it  was  paid  or  secured,  parting  with  the  posses- 
sion: (Scaifev.  Tobin,  3  B.  &  Ad.  523.)  In  the 
present  case  there  was  an  express  promise  by 
Capt.  Slight,  the  agent  of  the  defendant,  who  ob- 
tained possession  of  the  goods  for  the  defendant 
from  the  plaintiff,  that  the  plaintiff's  charges 
should  be  paid,  and  though  it  was  proved  that 
Capt.  Slight  had  no  special  authority  to  make 
this  promise,  we  think  the  County  Court  Judge 
.vas  right  in  holding  that  his  employment  to 
obtain  possession  of  the  goods  gave  him  authority 
to  give  security  for  any  charges  for  which  there 
was  a  lien  on  the  goods.  But  we  do  not  think  his 
authority  would  extend  to  bind  the  defendant 
farther  than  there  was  a  lien. 


As  to  the  question  whether  there  was  a  lien  on  the 
cargo  for  the  expenses  successfully  incurred  for  ths 
purpose  of  saving  it  alone,  there  is,  considering  bow 
often  the  case  must  have  occurred,  a  remarkable 
dearth  of  authority.  In  insurance  law  the  phrase 
"general  average"  is  commonly  used  to  express 
what  is  chargeable  on  all,  ship,  cargo,  and  freight, 
and  "particular  average"  to  express  a  charge 
against  some  one  thing.  In  Phillips  on  Insur- 
ance, §  1273,  it  is  said,  "  General  averages  an 
usually  cases  of  sacrifice  for  the  entire  interest  at 
risk  in  ship,  freight,  and  cargo,  and  hence  called 
gene  nil.  But  a  contribution  may  be  by  a  pan 
of  those  interests,  where  only  a  part  is  in  peril, 
and  benefited  by  the  expenses  and  sacrifices ; "  and 
again  in  §  1470,  "  Where  expense  is  incurred  oa 
divers  articles  in  common,  the  adjustment  is  made 
by  an  average  on  the  respective  articles  according 
to  their  value."  In  Moran  v.  Jones  (7  E.  &  B.  52$, 
this  court  held  that  the  cargo,  ship,  and  freight, 
were  in  that  case  all  saved  by  one  continnoos 
operation,  but  they  expressed  a  decided  opinion 
that  if  the  expense  had  been  incurred  after  the 
cargo  was  safe  for  the  benefit  of  ship  and  freight 
alone,  they  would,  as  between  the  two,  have  been 
general  average  to  which  the  ship  and  freight 
were  to  contribute  rateably.  This,  we  think, 
confirms  the  opinion  expressed  in  Phillips.  It 
may  be  said  that  these  are  only  authorities  that 
expenses  of  this  kind  are  so  far  iu  the  nature  af 
general  average  that  they  can  be  charged  against 
the  articles  saved,  and  must  be  paid  for  by  the 
underwriters,  and  that  it  does  not  follow  that  the 
lien  which  is  given  for  general  average,  strictly  so 
called,  also  exists  for  the  particular  average 
chargeable  against  several  articles  in  common, 
and  so  in  the  nature  of  general  average.  That 
may  be  true,  but  every  reason  for  giving  a  lien  for 
the  contribution,  when  all  are  to  contribute,  exists 
for  giving  it  where  several  articles  are  to  contri- 
bute, and  if  where  the  cargo  belongs  to  several 
owners  there  would  be  a  lien  on  each  part  of 
the  cargo  for  contribution  from  the  owners  of 
that  part,  it  follows  that  there  must  be  a  lies 
on  the  whole  cargo  where  it  belongs  to  ooe 
only.  The  captain  is  entitled  in  case  of  need 
to  incur  extraordinary  expenses  for  the  protecuoa 
of  a  particular  article,  and  in  some  cases  ne  is  com- 
pellable to  do  so ;  see  Notara  v.  Henderson  (1  A*|x 
Mar.  Law  Cas.  p.  278;  L.  Rep.  5  Q.B.  346;  ii 
7  Q.B.  225).  In  practice  such  expenses  are  alwaji 
in  this  country  charged  on  the  adjustment  against 
the  articles  in  respect  of  which  they  are  incurred 
and  in  the  judgment  of  the  Exchequer  Char-ber 
in  the  case  just  mentioned,  delivered  by  Wiliest 
at  p.  233,  there  are  authorities  cited  to  show  that 
such  is  the  law  in  many  foreign  states.  It  is  not 
expressly  said  that  there  is  a  Tien  on  the  goods  for 
such  a  particular  average,  but  the  hardship  woohi 
be  very  great,  if  a  master  was  bound  to  make  i 
disbursement  for  the  benefit  of  the  goods  and  had 
no  remedy  if  the  goods  owner  transferred  the  infr 
perty  and  then  became  insolvent.  And  as  Wiues 
J.,  cites  those  authorities  with  a  view  to  show  that 
there  was  no  hardship  in  holding  the  master  bonai 
to  make  such  disbursements,  we  think  it  not  tot 
much  to  infer  that  this  very  learned  judge  thought 
there  was  such  a  lien,  though  it  certainly  was  sat 
decided  that  there  was  one.  The  case  is  KJ 
analogous  to  general  average  and  to  salvage*  & 
both  of  which  there  is  a  lien.  It  is  just  anflfa* 
venient  that  there  should  be  such  a  lien,  and  iW 
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scanty  authority  we  can  find  all  points  in  the 
direction  of  there  being  a  lien,  and  we  think 
we  must  hold  that  there  is  one.  We  could 
have  wished  that  the  necessity  for  the  first  time, 
as  far  as  we  can  find,  of  expressly  deciding  this 
point  had  arisen  in  a  case  of  more  importance  in 
order  that  our  opinion  might  be  reviewed  on 
appeal. 

Two  cases  were  referred  to  in  the  argu- 
ment which  have  no  bearing  on  the  point,  and 
we  mention  them  only  to  show  that  we  have  not 
overlooked  them.  They  are  Nicholson  v.  Chapman 
(2  H.  Bl.  254),  and  Oastellian  v.  Thompson  (13 
G.  B.,  N.  S.,  105).  In  the  former  case  the  plaintiff 
was  a  mere  volunteer  in  saving  the  goods,  in  the 
latter  the  defendant  was  employed  by  a  third 
person  who  had  no  authority  to  incur  expense  for 
the  owner.  Judgment  affirmed. 

Solicitors :  F.  J.  and  0.  J.  Braikenridge,  for  W. 
Bmithy  Dartmouth ;  Bruce  Sons  and  Jackson,  for 
Jehn  Shelly,  Plymouth. 


Jan.  15  and  Feb.  21, 1876. 

Meiklereid  (app.)  v.  West  (resp.). 

Merchant  Shipping  Act  1854  (17  ^  18  Vict.  c.  104), 
#.  169  —  Allotment  note  —  Registered  owner  — 
Demise  of  ship. 

The  respondent  was  wife  of  a  sailor  serving  abroad 
on  board  a  ship  of  which  appellant  was  sole  re- 
gistered owner.  The  appellant  had  demised  the 
shij)  to  a  charterer  for  his  sole  use  by  a  charter 
which  required  the  charterer  to  find  stores,  pay 
crew's  wages,  and  do  repairs,  the  appellant 
paying  his  insurance  on  the  vessel  only,  but 
having  a  lien  upon  cargo  and  freight  for  arrears 
of  hire.  The  charterer  appointed  the  master  of 
the  ship,  who  engaged  respondent's  husband  as 
one  of  the  crew.  Respondent  received  an  allot- 
ment note  signed  by  the  master  and  her  husband, 
requiring  the  charterer  to  pay  her  61.  a  month 
during  the  voyage,  and  three  monthly  instalments 
were  duly  paid.  Upon  liquidation  of  the  char* 
terer's  affairs,  however,  the  respondent  obtained  a 
summary  order  for  payment,  under  sects.  169  and 
188  of  the  Merchant  Shipping  Act  1854,  against 
the  appellant. 

Held,  upon  a  case  stated,  that  appellant  was  not, 
under  the  circumstances,  the  owner  or  any  agent 
who  had  authorised  the  drawing  of  the  note ;  and 
that  he  could  not  be  liable  upon  the  allotment 
note. 

This  was  a  case  stated  by  Sir  Robert  Walter 
Garden,  Knight,  one  of  the  aldermen  of  the  City 
of  London,  being  one  of  Her  Majesty's  justices  of 
the  peace  for  the  said  City. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  respondent,  the  wife  of  Henry  James 
West,  a  seaman  lawfully  engaged  and  serving  on 
the  British  ship  Sydney  Hau,&n&  the  holder  of 
the  allotment  note  (hereinafter  referred  to)  against 
the  appellant,  the  owner  of  the  said  ship,  under 
fleet.  169  of  17  &  18  Viet.  o.  104  (The  Merchant 
Shipping  Act  1854),  for  nonpayment  of  arrears 
due  under  such  allotment  note,  the  said  justice 
(having,  by  virtue  of  the  statute  11  &  12  Vict 
o.  43,  B.  84,  the  authority  of.  two  or  more  justices, 
at  required  by  the  Merchant  Shipping  Act  1854), 
ordered  the  appellant  to  pay  to  the  said  respondent 
YolXOUV.B. 


the  sum  of  182.,  being  the  amount  due  to  her  at 
the  time  of  his  adjudication  under  such  allotment, 
and  including  the  sum  of  61.  for  which  the 
summons  originally  issued,  and  122.  which  had 
accrued  due  since  the  issuing  of  the  summons, 
and  which  the  said  appellant  consented  to  being 
included  in  such  order 

The  169th  section  of  the  Merchant  Shipping 
Act  1854,  is  as  follows : 

The  wife,  or  the  father  or  mother,  or  the  grandfather 
or  grandmother,  or  any  child  or  grandchild,  orany  brother 
or  sister  of  any  seaman  in  whose  favour  an  allotment 
note  of  part  of  the  wages  of  such  seaman  is  made  may, 
unless  the  seaman  is  shown  in  manner  hereinafter  men- 
tioned, to  have  forfeited  or  ceased  to  be  entitled  to  the 
wages  ont  of  which  the  allotment  is  to  be  paid,  and  sub- 
ject, as  to  the  wife,  to  the  provision  hereinafter  contained, 
sue  for  and  recover  the  sums  allotted  by  the  note  when  ana 
as  the  same  are  made  payable,  with  costs,  from  the  owner 
or  any  agent  who  has  authorised  the  drawing  of  the  note, 
either  in  the  County  Court  or  in  the  summary  manner  in 
which  seamen  are  by  this  Act  enabled  to  sue  for  and  re- 
oover  wages  not  exceeding  501. ;  and  in  any  such  pro- 
ceeding it  shall  be  sufficient  for  the  claimant  to  prove 
that  he  or  she  is  the  person  mentioned  in  the  note,  and 
that  the  note  was  given  by  the  owner  or  by  the  master  or 
some  other  authorised  agent ;  and  the  seaman  shall  be 
presumed  to  be  duly  earning  his  wages,  unless  the  con- 
trary is  shown  to  the  satisfaction  of  the  court,  either  by 
the  official  statement  of  the  change  in  the  crew  caused  by 
his  absence,  made  and  signed  by  the  master,  as  by  this 
Act  is  required,  or  by  a  duly  certified  copy  of  some  entry 
in  the  official  log  book  to  the  effect  that  he  has  left  the 
ship,  or  by  a  credible  letter  from  the  master  of  the  ship 
to  the  same  effect,  or  by  such  other  evidence,  of  what- 
ever description,  as  the  court  in  its  absolute  discretion  con- 
siders sufficient  to  show  satisfactorily  that  the  seaman  has 
ceased  to  be  entitled  to  the  wages  out  of  which  the  allot- 
ment is  to  be  paid.  Provided  that  the  wife  of  any  sea- 
man who  deserts  her  children,  or  so  misconducts  herself 
as  to  be  undeserving  of  support  from  her  husband,  shall 
thereupon  forfeit  aft  right  to  further  payments  of  any 
allotment  of  his  wages  which  has  been  made  in  her 
favour. 

It  was  proved  or  admitted  that  the  appellant 
was,  at  the  date  of  the  signing  of  the  said  allot- 
ment note,  and  at  the  time  of  the  said  justice's  ad* 
judication,  the  sole  registered  owner  of  the  British 
ship  Sydney  Hall ;  that  the  said  Sarah  West  was 
the  wife  of  the  said  Henry  James  West,  a  seaman, 
who  had  lawfully  entered  into  articles  of  agree- 
ment to  serve  on  board  the  said  ship,  and  who  w  *s 
then,  as  last  aforesaid,  serving  on  board  such  ship ; 
and  that  in  the  said  agreement  was  inserted  and 
allotted  to  the  said  respondent  Sarah  West,  as  the 
wife  of  the  said  seaman,  the  sum  of  61.  monthly  of 
the  wages  of  the  said  seaman ;  that  an  allotment 
note,  in  the  form  sanctioned  by  law,  was  given  to 
her  the  said  Sarah  West,  upon  which  there  became 
due  the  said  sum  of  181.,  so  by  the  said  justices 
ordered  to  be  paid. 

The  said  allotment  note  is  in  the  words  and 
figures  following: — 

Notice  to  owners  or  agents.  Seamen's  allotments  of 
wages  may  be  remitted  from  port  to  port,  free  of  expense, 
by  means  of  seamen's  money  orders,  to  be  obtained  at  the 
Mercantile  Marine  Offices. 


8mAXAZ*s  AiLoravT  Nora. 

Name  of  Ship. 

Oflleial  Number.    Now  bound  on  a  voyage  to 

0ydaro  Hott. 

Monte  Video. 
Baled  at  London, 

this  lStiniaj  of  Feb.  1875. 

Sanctioned  by  the  Board  of  Trade,  Feb.  1868.  in  pur- 
suiMt  of  17  A 18  Vict.  o.  104. 


MARITIME  LAW  OASES. 


Q.B.  Dm] 


Mei  ileus-id  (app.)  v.  Wkbt  (rcBp.). 


[Q.R  Dn. 


Ona  month  after  date,  pay  the  •nm  of  61. ,  put  of  the 
wagon  of  Henry  West,  engaged  to  nrte  as  assistant 
engineer  in  the  above-named  ifaip  to  Sarah  his  wife  (1|, 
and  continue  to  make  such  payment  until  duly  stopped 
according  to  law  (2) . 

•£6.  Wk.  Fawxks,  Master (3). 

Et.  West,  Seaman. 

To  Wm.  Powill,  Witness. 

W.  T.  Henley, 

Payable  atllO,  Fenchuroh-street,  E.C. 

Snpt.  Her.  Marine  Ofnee. 

(1.)  Hare  Insert  the word  wife,  deter,  or  other  description  ot 
relation,  It  any.  Id  ease  o(b  wifathemerrieeeeertUlcatemnatbe 
prodaoed,  II  required*  wben  payment  la  demanded.  (2.)  Seearltj 
for  repayment.  In  ease  of  IsssrHoa,  II  nqnired,  li  to  bs  itum  br 
the  aiaman  when  this  allotment  note  u  frantad.  (S.)  II  ike 
owner  or  uat  give  tba  note.  this  most  be  altered  aooordinglT. 
Caution. —The  aet  provides  a  anaunarj  remedy  nndac  certain 
oofediUons  tor  tbe  recovery  at  nil  allotted  wben  tke  noUa  are 
made  In  favour  ot  tbe  wife,  father,  mother,  (randfather,  arand- 
raotber,  child  or  frandohild,  brother  or  alater  of  the  Bremen. 
Mt  provides  no  remedy  whatever  In  tbe  oaae  of  notes  lireii 
1b  favour  of  other  persons. 

Endorsed  on  the  back  of  the  said  note  was 

Beoeiy  ed  on  the  within  written  note. 
Date;  Sua  received.       Slgnator*  of  payee, 

Harchl8, 187S £6    SuuhWibt. 

April  13,       „         £8     Biue  Wist. 

Hay  13,       „        £6    Sarah  West. 

It  was  further  proved  or  admitted  that  the  said 
W.  T.  Henley  had  chartered  the  said  ship  from  the 
■aid  appellant,  the  owner,  on  a  time  charter- 
Darty,  a  copy  of  which  said  charter-party  was 
annexed,  and  that  the  said  W.  T.  Henley  as  such 
charterer  had  appointed  the  captain  of  the  said 
ship,  who  subsequently  engaged  the  crew  thereof 
and  issued  the  said  allotment  note,  and  that  he  the 
said  W.  T.  Henley  had  paid  several  of  the  amounts 
due  on  the  said  allotment  notes. 

It  was  farther  proved  or  admitted  that  all  pay- 
ments dae  on  the  said  allotment  note  to  the  said 
Sarah  West  had  been  paid  by  the  said  W.  T. 
Henley  up  to  the  13th  May  1875,  and  that  the 
affairs  of  the  said  W.  T.  Henley  are  in  liquida- 
ion. 

It  was  stated  on  the  part  of  the  appellant  that 
the  said  ship  was  then  in  the  possession  of  his 
mortgagees,  and  ihat  be  then  had  no  pecuniary  or 
beneficial  interest  in  the  Boid  ship,  and  had  not 
had  any  interest  in  her  since  the  month  of  February 
1875,  beyond  his  interest  under  the  said  charter- 
lie  appellant  tendered  his  evidence  and  proved 
that  he  never  authorised  Mr.  Henley  or  anyone 
else  to  issue  this  allotment  note  on  his  behalf. 

It  was  contended  by  the  attorney  for  the  appel- 
lant, that  although  the  appellant  was  tbe  sole 
registered  owner,  yet  as  he  had  (as  was  alleged) 
no  beneficial  interest  in  the  ship,  and  had  not 
authorised  the  issuing  of  the  said  note,  therefore 
he  was  not  liable  as  owner  to  pay  snch  allotment 
note  nnder  sect.  169;  but  that  the  respondent's 
remedy  was  against  Mr.  Henley,  the  charterer, 
whose  captain  had  issued  the  said  allotment  note, 
and  who  it  was  alleged  was  now  under  the  said 
charter -party  the  "  owner,"  within  the  meaning  of 
the  statute. 

The  said  justice  over-ruled  these  objections,  and 
held,  that  under  sect.  169  the  respondent  was  en- 
titled to  two  remedies,  "one  enabling  her  to  sue 
for  and  recover  the  sum  allotted  by  the  note  from 
the  owner,"  or  at  her  option  "  from  any  agent 
who  had  authorised  the  drawing  of  the  note." 

It  being  proved  that  the  appellant  was  the  sole 
tygistered    owner,    and  the    resnondent    having 


elected  (the  agent  who  authorised  the  "  drawing  of 
the  note  "  being  insolvent)  to  sue  the  appellants 
such  owner,  the  said  justice  held  that  the  appel- 
lant was  the  only  person  who  could  be  sued  u 
owner,  and  that  he  could  not  avoid  his  statutory 
liability  by  chartering  or  mortgaging  hia  vessel  to 
a  third  party,  and  he  made  an  order  against  bin 
accordingly. 

The  Question  of  law  for  the  opinion  of  ton 
honourable  court  is,  was  the  appellant  the  owns 
within  the  meaning  of  sect.  169  of  the  Merchant 
Shipping  Act,  and  had  the  respondent  a  right  to 
recover  from  him  as  such  owner  P 

The  following,  with  the  exception  of  an  imma- 
terial clause  in  the  margin,  was  the  charter-parti 
appended  to  the  case: 

London,  29th  October,  1871 
Bteam  Charter-party. 

It  is  this  day  mutually  agreed  between  Q.  B.  Makleraid 
and  Co.,  owners  of  the  good  steamship  or  Teasel  csKsi 
the  .Sydney  Had,  of  the meaanrement  of  514  torn  pat 
and  376  tons  net,  and  carrying  TOO  tons  dead  weight,  at 
thereabouts,  inclusive  of  fuel  and  store*,  now  at  LUbtn, 
and  W.  T.  Henley,  Esq.,  of  110,  Fenchnroh-strest,  chv 

Witnesseth,  that  tbe  said  vessel  or  steamer,  hataj 
tight,  staunch,  and  strong,  and  in  every  way  fitted  foe 
the  voyage  or  service,  shall  be  placed  nnder  the  directium 
of  the  said  charterer  or  merchant,  or  his  aaajgaa,  sot 
later  than  the  10th  Nov.,  at  his  works  at  North  Wool- 
wich, to  be  by  him  or  them  employed  for  the  oouveyazm 
of  lawful  merchandise  or  on  cable  service  between  goal 
and  safe  porta  in  the  United  Kingdom  and  Continent  of 
South  America,  (no  salt  or  injurious  cargoes  to  bo  shipped), 
aa  ordered  by  the  charterer,  the  cargo  to  be  laden  a 
any  dock  or  discharged  in  any  dock  the  charterer  may 
order,  provided  the  vessel  is  always  afloat. 

The  said  steamer  is  let  for  the  sole  nee  of  the  atal 
charterer,  and  for  his  benefit,  for  the  apaoa  ofthreter 
more  calendar  months,  at  charterer'a  option,  commensal 
from  the  date  the  vessel  is  placed  at  the  disposal  Ot  tk 
charterer,  at  London,  aa  above,  ha  having-  the  whoh 
reach  and  burthen  of  the  vessel ;  and  she  is  not  to  be  it- 
quired  to  load  more  than  she  can  reasonably  stow  aid 
carry,  over  and  above  her  tackle,  provisions,  and  stona, 

The  freight  for  the  hire  of  the  said  steamer  shall  be  tt 

At  and  after  the  rate  of  3501.  per  calendar  month,  pay- 
able bi. monthly  as  doe,  until  the  vessel  ia  again  i  iihiiaei 
by  the  charterer,  of  which  seven  days'  notion  in  wrtisf  ■ 
to  be  given  to  the  owners. 

The  coals  for  the  steam  engines  shall  be  supplied  toy 
and  at  the  cost  of  the  charterer,  who   shall  also  pay  *H 

C>rt  and  dock  charges,  pilotages,  delivery  as  well  u 
bonrage  and  other  duties,  Ac.,  also   finding  all  ship'' 

boiler; 


1  waste,  owners  paying  nv 


that  is  oil,  tallo 
snrance  on  the  vessel  only. 

Should  any  difference  arise  between  the  parties  to  tan 
contract,  either  in  principle  or  detail,  the  same  shall  ba 
referred  for  arbitration  at  London  to  two  persona,  one  to 
be  chosen  by  each  contracting  party,  with  power  far 
them  to  call  in  a  third,  and  the  decision  of  a  mawriij 
shall  be  final  and  binding.  The  acts  of  Ood,  Qsees'i 
enemies,  fire,  and  all  and  every  other  dangers  and  aoeU 
dents  of  the  sea.,  rivorn,  navigation,  of  whatever  natsri 
and  kind,  always  eioepted. 

The  owners  to  have  a  lien  upon  the  osu-gu  and  fnifM 
for  arrears  of  hire,  and  the  charterers  to  have  a  hies  as 
the  ship  for  the  monthly  freight  paid  in  advance. 

The  vessel  to  be  delivered  up  to  the  owners  cm  the  la- 
mination of  this  charter-party,  at  London,  in  the  »mt 
good  order  and  condition  as  when  delivered,  fair  vsaf 
and  tear  excepted. 

All  dereliote,  towages,  and  salvage,  foe  owner's  mi 
charterer's  equal  benefit. 

Failing  the  payment  of  the  monthly  hire  aa  atfaaWH 
the  owners  to  be  at  liberty  to  withdraw  the  vsaari  bm 
the  service  of  the  charterer,  and  elahn  the  c«nHr.  wal 
•nv  hire  that  mav  be  dne.  l  smisj.wsp 


MARITIME  LAW  CASES. 


Q.B.  Drv.J 


Hiikxbebid  (app.)  d.  West  (rasp.). 


[Q.B.  Drr. 


Penalty  for  non-performanCH  of  this  agreement,  oati 
mated  freight. 

(Signed)        O.  B.  MllKLIBIID,  and  Co. 
29/10/74. 
„  p.  pro.  W.  T.HmUT. 

O.  F.  Booehs. 

23/10/74. 

Witneae  to  the  aignatnie  of  both  parties, 
W.  D.  Handlet. 

A.  L.  Smith  argued  for  the  appellant.— The  ap- 
pellant does  not  come  within  either  of  the  descrip- 
tions of  persona  from  whom  these  notes  may  be 
sued  or  recovered ;  the  words  are  "  from  the  owner 
or  any  agent  who  has  authorised  the  drawing  of  the 
note.  The  case  ends  that  he  did  not  authorise 
the  note;  unless,  by  effect  of  the  statute,  the  law 
is  clear  that  a  registered  owner,  merely  as  such, 
is  not  liable  for  charges  incurred  about  a  ship. 
Reeve  v.  Davits  (1  A.  ft  E.  312),  decided  that  no 
action  lay  in  reaped  of  repairs  against  registered 
owners,  where  under  a  time  charter- party,  the 
charterers  bound  themselves  to  do  repairs-  So 
in  Hibbt  v.  Ross  (L.  Rep.  1  Q,  B.  534;  2  Mar. 
Law  Cas.  0.  S.  397),  although  the  majority 
of  the  court  held  the  register  to  be  prima 
facie  evidence  of  the  persons  who  employed  the 
ahipkeeper,  it  does  not  seem  to  have  been  sug- 
gested that  they  could  have  been  on  any  other 
ground  liable  for  damage  incurred  by  tbe  plaintiff 
who  was  lawfully  on  board.  In  the  same  way, 
where  the  owner  absolutely  demises  the  ship, 
and  thus  parts  with  the  possession  of  her  and  her 
cargo,  he  can  have  no  lien  for  her  earnings : 
Maude  and  Pollock's  Law  of  Merchant  Shipping, 
3rd  edit.,  p.  296.  [FllXD,  J.— Bandemann  v.  Seurr, 
2  Mar.  Law  Cas.  0.  S.  446;  L.  Rep.  2  Q.  B.  86, 
discussed  all  those  authorities.]  The  result  is  that 
the  charterer,  upon  such  a  charter  as  this,  is  the 
owner  for  all  purposes. 

PoUmdS.eontra. — The  word  "  owner  "  in  sect.  169 
has  no  limitation,  the  words  "  who  has  authorised 
the  drawing  of  the  note,"  applying  only  to  the 
agent  who  is  made  responsible.  Throughout  the 
provisions  of  the  Act  concerning  registry,  the 
register  is  made  prima  facie  the  proof  of  owner- 
ship. By  seot.  70  it  is  expressly  provided  that  a 
mortgagor  of  a  ship  shall  not  cease  to  be  owner 
'  by  reason  of  his  mortgage.  And  as  by  the  charter 
the  owners  are  to  have  a  lien  upon  the  cargo  and 
freight  for  arrears  of  hire,  it  is  reasonable  that 
they  should  be  liable  for  wages  wbioh  produce  the 
freight.  This  is  a  liability  imposed  by  statute 
npon  the  owner,  and  he  has  a  remedy  over  against 
the  charterer,  and  it  can  be  no  greater  hardship 
npon  the  owner  than  npon  the  agent  who  au- 
thorised the  note.  Both  can  protect  themselves 
[Field,  J. — Could  West,  the  sailor,  sue  the  appel- 
lant for  his  wages  P]    No,  but  the  statute  alters 


h  respect  to  bis  wife's  remedy 
whilst  the  ship  is  abroad.  The  sailor  has  a  lien 
npon  the  ship  for  his  wages  (seot.  182),  and  the  law 
hue  created  this  security  of  a  similar  nature  for 
the  recovery  opon  allotment  notes. 

A.  L.  Smith  in  reply. 

Feb.  21. — FIELD,  J.,  delivered  the  judgment  of 
Mollor,  J.,  and  himself. — This  was  an  appeal  from 
an  order  of  Sir  Robert  Carden  made  under  the 
169th  section  of  the  Merchant  Shipping  Act  of 
1864,  whereby  he  ordered  the  appellant  to  pay  to 
t*e  respondent  the  sun  of  181.,  being  the  amount 
of  three  monthly  instalments  due  nndVr  an  allot. 
ntttt  0N»  ot  the  18th  Feb.  1875,  by  which  the 


master  of  the  Sydney  Halt,  and  the  respondent's 
husband  Henry  West  (who  was  a  seaman  serving 
on  board),  directed  Mr.  W.  T.  Henley,  to  pay  to 
the  respondent  a  monthly  Bum  of  61.,  as  part  of 
wages  agreed  to  be  paid  to  her  husband  for  his 
services. 

Upon  the  facts  of  the  case  it  appeared  that 
the  appellant  was  the  registered  owner  of  the 
ship  Sydney  Hall,  and  that  in  Oot.  1874  (she  then 
being  at  Lisbon),  he  entered  into  a  charter-party 
with  Mr.  Henley,  to  whom  the  allotment  note  was 
directed,  for  her  hire  at  a  lump  payment  of  3501.  per 
month.  By  the  terms  of  the  charter  the  ship  was 
to  be  placed  under  the  direction  of  the  charterer 
to  be  employed  by  him  for  the  conveyance  of 
merchandise  or  cable  service.  By  another  clause 
of  the  charter,  the  steamer  was  let  for  the  Bote  use 
of  the  charterer  for  three  or  more  calendar  months 
at  hie  option,  and  he  was  to  pay  the  stipulated 
freight  until  the  ship  was  returned  by  him ;  the 
charterer  was  farther  to  find  all  ship's  stores,  to 


only.  Tbe  vessel  was  to  be  delivered  up  by  the 
charterer  to  the  appellant  on  the  termination  of 
the  charter,  fair  wear  and  tear  excepted.  Tha 
charterer,  having  taken  possession  of  the  ship 
under  the  charter,  appointed  one  Fawcus  as 
master,  and  the  latter  engaged  the  respondent's 
husband  as  one  of  the  crew.  In  the  articles  of 
agreement  entered  into  between  them  the  sum  of 
61.  monthly  of  his  wage*  was  allotted  to  the  re- 
spondent, and  the  allotment  note  in  question  was 
thereupon  given  to  her,  by  which  the  master  and 
the  seaman  required  the  charterer  to  pay  to  her 
the  allotted  sum.  The  note  having  bean  pre- 
sented to  Mr.  Henley,  he  acted  upon  it,  and  paid 
the  respondent  several  of  the  instalments  due 
under  it,  but  in  or  after  May  1874,  his  affaire 
went  into  liquidation,  and  some  of  the  subsequent 
instalments  having  fallen  into  arrear,  the  respon- 
dent commenced  summary  proceedings  under  the 
169th  section  against  the  appellant,  as  registered 
owner,  to  recover  the  arrears.  Upon  the  hearing 
of  the  summons  the  magistrate  held  in  accord- 
ance with  the  contention  before  him,  that  the 
appellant,  being  the  de  facto  registered  owner  of 
the  Sydney  Hall,  was  liable  to  the  respondent  far 
these  instalments ;  and  it  is  the  appeal  from  that 
order  which  we  have  now  to  decide. 

We  are  of  opinion  that  the  order  cannot  be  sup- 
ported. Nothing  can  be  dearer  than  that  for  toe 
whole  amount  of  wages,  of  which  these  allotted 
Hums  formed  part,  the  respondent's  husband  had  no 
remedy  against  the  appellant.  It  was  not  and 
could  not  be  reasonably  contended  that  he  by 
himself  or  by  any  authorised  agent  had  entered 
into  any  contract  with  the  respondent's  husband, 
or  given  any  authority,  expressed  or  implied,  for 
the  drawing  of  the  note  in  question.  The  only 
serious  contention  upon  whioh  his  liability  r  ~ 

sought  to  be  rested  before  tut  was  that,  ir 

as  he  was  the  de  facto  registered  owner  of  tbe 
Sydney  HaU,  he  was  the  owner  within  tbe  meaning 
of  the  169th  section ;  and  it  was  urged  that  by 
that  section  a  special  and  peculiar  right  and  remedy 
are  given  to  tbe  wife  to  sue  and  recover  against 
the  appellant  under  her  husband's  contract  with 
the  master,  although  the  hnnbaud  oould  not  him- 
self have  recovered**  against  the  appellant. 

Now,  m  order  to  dispose  of  this  question,  we  mini 
consider  what  were  the  respective  positions  of  the 
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nppellant  and  of  Mr.  Henley,  the  charterer  and 
i  be  master,  in  order  to  see  whether  the  appellant 
tan  be  truly  said  to  have  been  such  "owner" 
within  the  meaning  of  the  section  in  question. 
The  object  of  the  section  is  to  enable  a  seaman 
when  about  to  leave  home  on  a  voyage  to  make 
provision  for  his  wife  during  his  temporary 
absence.  The  mode  by  which  this  is  done  is  by 
enabling  him  to  set  apart  in  the  hands  of  his 
employer  a  portion  of  the  wages  which  he  is 
earning  on  board,  and  to  give  his  wife  the  power 
of  receiving  them. 

Now,  in  the  present  case,  although  the  ap- 
pellant was  in  every  sense  before  the  execution 
of  the  charter-party  the  "  owner "  of  the  ship, 
he  had  by  the  execution  of  that  instrument 
entirely  divested  himself  not  only  of  the  pos- 
session of  but  also  of  all  control  over  her.  The 
charter-party,  as  is  already  stated,  contains  not 
only  words  of  demise,  which  by  themselves  passed 
the  possession  of  the  ship  for  the  stipulated  time 
to  the  charterer,  but  also  contained  the  other  sti- 
pulations above  set  out  carrying  out  the  same 
object.  The  charterer,  in  fact,  appointed  the 
master,  and  the  master  so  appointed  paid  the 
wages  as  the  charterer's  agent.  The  appellant 
had  no  control  over  either  the  ship,  or  the  master, 
or  the  voyage,  or  the  crew.  Indeed,  his  rights  in 
respect  of  the  ship  were  limited  to  the  bare  right 
to  receive  the  stipulated  hire,  and  to  take  her 
back  into  his  possession  when  the  charter  should 
come  to  an  end.  The  appellant  not  only  made  no 
contract  with  the  respondent's  husband  either 
himself  or  by  any  authorised  agent,  but  the  articles 
of  agreement  are  made  by  the  master,  and  the 
allotment  is,  by  the  express  direction  of  the  re- 
spondent's husband  ana  the  master,  directed  to 
the  charterer,  who  acted  upon  it  until  his  failure. 

Under  these  circumstances,  we  cannot  think 
that  it  was  the  intention  of  the  Legislature  to 
impose  a  liability  upon  a  shipowner  through  the 
contract  of  third  parties,  ana  without  any  act  or 
contract  of  his  own,  merely  because  he  is  regis- 
tered as  owner.  The  authorities  are  numerous 
which  point  to  the  distinction  between  those  cases 
in  which  the  effect  of  the  charter  is  to  retain  the 
ownership  in  the  owner,  and  those  in  which  he 
parts  with  all  possession  and  control,  and  they  are 
vested  in  the  charterer  as  temporary  owner. 
The  present  case  falls  clearly  within  the  latter 
branch,  and  we  think  that  the  meaning  of  the  word 
*' owner"  in  the  169th  section  at  least  must  be 
restrained  to  such  actual  owner  for  the  time  being 
of  the  ship  as  either  himself  or  by  his  master  or 
other  authorised  agent  manages  and  controls  her, 
and  enters  into  the  agreement  for  the  wages  of 
which  the  allotment  note  is  part.  Mr.  Poland 
was  unable  to  point  out  any  satisfactory  reason  for 
the  alleged  distinction  between  the  rights  of  the 
seaman  in  respect  of  the  wages  themselves,  and 
that  of  his  wife  in  respect  of  the  part  advanced  by 
means  of  the  allotment  note.  It  was  urged  before 
us  that,  as  the  appellant  had  the  benefit  under  the 
charter  of  his  time  freight,  which  could  not  have 
been  earned  without  the  services  of  the  seaman,  it 
was  not  unjust  to  make  him  liable.  It  might  as 
well  have  been  said  that  because  a  person  con- 
tracts with  and  pays  a  responsible  builder  for 
building  a  house,  and  the  builder  omits  to  pay 
his  joiner  or  bricklayer,  the  person  contracting 
has  the  benefit  of  their  work,  and  ought  to  pay 
them  for  it. 


Upon  these  grounds  we  come  to  the  oonduncD 
that  the  appellant  is  not  liable  for  thearreanof 
the  advance  note,  and  that  the  order  of  Sir  Bobert 
Car  den  attempting  to  make  him  bo  must  bi 
quashed. 

Judgment  for  avpeUanL 

Solicitors  for  the  appellant,  Ellis  and  Crossfid 
Solicitor  for  the  respondent,  T.  J.  Nelson. 


Thursday,  Feb.  17,  1876. 
Saunders  and  another  v.  Baking  and  anothii. 

Marine  insurance  —  Total  loss — Sale  of  cargo- 
Notice  of  abandonment — Election  by  assured- 
Pro  rata  freight. 

In  an  action  against  underwriters  on  a  policy  <jf 
insurance  upon  a  cargo  of  coals  to  Yokohama,  U 
was  proved  that  tits  ship  received  such  damast 
as  to  render  it  necessary  to  put  into  Hong  Ko%a; 
and  that  when  there  competent  persons  decided 
that  the  cargo  should  be  sold,  as  there  would  U 
great  danger  of  spontaneous  combustion  if  tf 
were  conveyed  to  Us  original  destination.  No 
notice  of  the  abandoment  of  the  cargo  was  gist* 
to  the  underwriters,  until  the  claim  was  made  far 
the  total  loss,  but  the  coals  had  been  publicly  scili 
at  Hong  Kong.  The  proceeds  of  the  sale  had 
been  handed  over  to  the  shipowners,  and  they  hoi 
offered  them  to  the  clxarlerers,  less  a  considsrasU 
sum  which  tlvey  withheld  in  payment  of  pro  rata 
Jreight,  on  condition  that  they  should  receive  a 
receipt  in  full  of  all  demands.  This  the  chartsrm 
declined  to  give.  The  underwriters  now  refuted 
to  pay t  upon  the  ground  that  the  charterers  had 
not  abandoned  the  cargo. 

Held,  that  the  public  sale,  per  se,  vested  the  proceeds 

of  the  sale  ii  the  underwviters,  and  thai  the  char* 

terers   had    done    nothing    subsequently    whiA 

showed  an  election  on  their  part    to   take  On 

proceeds. 

This  was  an   action  on  a    policy  of    insurance 

tried  before  Lord  Coleridge  and  a  special  jury,  at 

Guildhall,  on  the  16th  Dec.  1875,  when  the  jar/ 

found  a  verdict  for    the  plaintiff,  bat  leave  wai 

reserved  for  the  defendants  to  move  to  have  the 

verdict  entered  for  themselves. 

Defendants  now  moved  in  accordance  with  the 
leave  reserved. 

The  facts  as  they  appeared  at  the  trial  were  as 
follows :  The  plaintiffs  were  merchants,  carrying 
on  business  in  Liverpool  and  London,  and  the 
defendants  were  directors  of  a  marine  insurance 
company.  On  the  19th  Dec.  1872,  the  plain- 
tiffs entered  into  a  charter-party  with  the  owners 
of  a  German  ship,  the  Mary  Anna,  for  the 
conveyance  of  a  cargo  of  coals  from  Cardiff  to 
Yokohama.  On  the  6th  Feb.  1873,  the  plaintifi 
effected  with  the  defendants  the  policy  which  is 
tho  subject  of  this  action,  for  the  sum  of  16501.  on 
the  said  cargo  of  coals. 

The  Mary  Anna  sailed  from  Cardiff  on  the  20th 
Feb.  1873.  In  the  June,  and  again  in  the  September 
following,  the  ship  experienced  very  severe  weather, 
lost  her  masts,  and  it  became  necessary  to  jettiaoi 
a  portion  of  the  cargo.  As  she  was  in  great 
danger  the  captain  made  for  Hone  Kong^whiflh 
was  the  nearest  port  of  refuge,  ana  arrived  tfcfl* 
on  the  5th  Oct.  He  then  made  the 
protest,  and  the  ship  was  surveyed  and 
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When  the  cargo  was  unshipped  it  was  found  to  be 
so  much  damaged  that  there  would  be  very  great 
danger  of  spontaneous  combustion  if  it  were 
taken  on  to  Yokohama,  and  the  surveyor  recom- 
mended that  they  should  be  sold  by  public  auction. 
This  was  done,  and  the  sum  realised  was  con- 
siderably over  the  insured  value,  but  the  average 
adjusters  at  Hong  Kong  deducted  a  sum  for  pro 
ratd  freight,  on  the  ground  that  the  vessel  was  a 
German  one,  which  reduced  tho  net  proceeds  of 
the  cargo  to  583Z.  This  was  sent  to  the  ship- 
owners, and  they  offered  it  to  the  plaintiffs  on 
condition  that  they  should  give  a  receipt  stating 
that  it  was  on  settlement  of  all  questions  with  the 
owners  of  the  ship.  This  would  have  precluded 
any  future  question  as  to  the  pro  rata  freight, 
and  was  in  consequence  declined  by  the  plaintiffs 
though  without  consulting  the  underwriters,  and 
the  plaintiffs  then  sent  in  a  claim  to  the  defendants 
for  a  total  loss.  This  the  defendants  declined  to 
pay. 

Butt,  Q.C.  and  C.  J.  Mathew  for  the  defendants.— 
The  first  substantial  question  is,  Who  is  to  bear 
the  loss  caused  by  the  deduction  of  the  pro  ratd 
freight  P    [Blackburn,  J.— If  it  is  proved  to  be  a 
total  loss,  you  must  decide  that  question  with  the 
shipowners.]    In  reality  this  question  will  turn 
upon    the   effect   of   the  sale   of   the  cargo  at 
Hong  Kong ;  and  as  to  this  the  decision  in  the 
Common    Pleas    in    the    case  of   Famworth   v. 
Hyde  (2  Mar.  LawCas.O. S.  187,429 ;  180.  B..N.  S., 
835;  12  L.  T.  Rep.  N.  S.  281)  is  against  us,  for  there 
it  is  stated  that  the  sale  having  been  properly  made 
was  an  actual  total  loss.    But  in  the  present  case 
we  must  go  a  step  further  than  that,  and  consider 
whether  the  sale  itself  without  anything  more  what- 
ever vests  the  proceeds  immediately  in  the  under-  * 
writer,  or  must  there  be  some  election  on  the  part  of  I 
the  assured  to  do  so  P    It  is  admitted  that  notice  of 
1      abandonment  could  not  be  given  before  the  sale, 
!      but  does  the  sale  per  se  vest  at  once  the  proceeds 
1     in  the  underwriter  P     [Blackburn,  J. — Tne  party 
insured  is  never  obliged  to  claim  indemnity ;  but 
1     the  act  of  claiming  the  indemnity  at  once  vests 
•     the  proceeds  in  the  insurers.]     Suppose  the  pro- 
i;     perty  sold  for  a  considerable  sum  more  than  the 
'     insured  value,  it  is  evident  that  in  that  case  the 
'     sale  will  not  per  se  vest    the    proceeds  in  the 
insurers.    [Lush,  J. — Supposing  that  some  elec- 
tion ib  necessary,  surely  the  presentation  of  the 
claim  is  sufficient.]  It  appears  from  the  correspon- 
dence that  the  plaintiffs  were  offered  a  sum  of  5831. 
for  the  loss  they  had  sustained,  but  they  declined 
to  receive  il  because  the  form  of  receipt  was  not  satis- 
factory to  themselves ;  they  gave  us  no  opportunity 
of  accepting  or  rejecting  this  lump  sum,  and  that 
clearlv  indicates  that  they  never  did  any  act  which 
amounted  to  an  election  to  consider  the  proceeds 
not  their  own ;  and  it  is  sufficient  that  they  did 
not  elect  to  say  that  the  proceeds  were  ours.  There 
are  authorities  to  show  that  some  act  was  necessary 
on  the  part  of  the  assured  to  divest  themselves  of 
the  proceeds.     The  judgment  of  .Lord  Chancellor 
Cottenham  in  Fleming  v.  Smith  (1  H.  of  L.  Cas. 
513),  commented  on  by  Blackburn,  J.,  in  Rankin 
v.  Potter  (2  Asp.  Mar.  Law  Cas.  65;   L.  Rep. 
4   Eng.  &  Ir.   App.    123),    says,    "They    were 
sufficiently  informed  of   what    had  taken  place 
to  enable  them,  if  they  thought  proper,  to  take 
upon  themselves  the  chance  of  the  benefit  of  retain- 
ing the  ownership  of   the  property,  instead  of 
taking  th«  sun  which  was  secured  to  them  by  the 


policj  effected  with  the  underwriters  on  the  vessel ; 
and  if  they  acted  upon  that  opportunity  of  elec- 
tion they  surely  cannot  afterwards  turn  round  and 
go  against  the  underwriters  as  for  a  total  loss." 
No  doubt  the  point  at  issue  in  that  case  was  as  to 
whether  formal  notice  of  abandonment  was  neces- 
sary, but  the  passage  cited  shows  that  there  must 
be  some  election  on  the  part  of  the  assured.  That 
being  so  the  question  arises  on  whom  does  the 
burden  of  proof  lie  to  show  that  the  proceeds  are 
treated  by  the  assured  as  their  own  and  not  as 
belonging  to  the  underwriters.  [Lush,  J. — That 
is,  are  they  to  be  considered  as  belonging  to  the 
assured  until  they  repudiate  them,  or  do  they 
belong  to  the  underwriters  until  the  assured  elect 
to  take  themP  Famworth  v.  liyde  (ubi  eup.) 
seems  to  settle  the  point  that  the  Bale  immediately 
vests  the  proceeds  in  the  underwriters.  Black- 
burn, J. — The  question  of  election  was  discussed 
in  Stringer  v.  English  and  Scottish  Marine 
Insurance  Company  (2  Mar.  Law  Cas.  0.  S.  440 ; 
L.  Bep.  4  Q.  B.  676),  but  the  question  as  to  the 
time  of  election  or  which  side  must  prove  it  did  not 
there  arise;  the  decision  was  that  the  assured 
having  elected  was  bound  by  such  election.]  It  is 
clear  from  the  cases  cited  that  notice  of  abandon- 
ment is  not  necessary,  still  the  mere  sale  does  not 
divest  the  proceeds  from  the  owner,  in  Roux  v. 
Salvador  (3  Bingham  N.  C.  266)  Lord  Abinger, 
in  giving  judgment,  says,  "  The  assured  may  pre* 
elude  himself  from  recovering  a  total  loss  if,  by  any 
view  to  his  own  interest,  he  voluntarily  does,  or 
permits  to  be  done,  any  act  whereby  the  under- 
writer may  be  prejudiced  in  the  recovery  of  that 
money.  Suppose,  for  example,  that  the  money 
received  upon  the  sale  should  be  greater  than,  or 
equal  to,  the  sum  insured ;  if  the  insured  allows  it 
to  remain  in  the  hands  of  his  agent,  or  of  the  party 
making  the  sale,  and  treats  it  as  his  own,  he  must 
take  upon  himself  the  consequence  of  any  subse- 
quent loss  that  may  arise  of  that  money,  and  can- 
not throw  upon  the  underwriter  a  peril  of  that 
nature  "  (p.  288).  This  case  implies  clearly  that  it 
rests  with  the  assured  to  make  an  election  after 
the  sale.  In  the  present  case  it  is  contended  that 
the  plaintiff  has  voluntarily  left  the  proceeds  in  the 
hands  of  another  party.  Then  as  to  the  question  of 
pro  ratd  freight,  that  it  is  entirely  a  matter  for  the 
assured — with  that  the  underwriters  have  nothing 
to  do.  Baittie  v.  Mondigliani  (Park  on  Insur.,  vol. 
1  p.  116;  6  T.  R.  421).  [Blackburn,  J. :  If  the 
goods  have  increased  in  value  by  being  carried  to 
Bong  Kong  and  the  shipowner  has  a  lien  upon 
them,  surely  the  underwriters  cannot  avail  them- 
selves of  the  increased  value  and  not  pay  pro  ratd 
freight.] 

Knight  v.  Faith,  15  Q.  B.,  640 ; 

Lloyd  v.   QvAbtrt,  2  Mar.  Law  Cm.,  O.  8.,  26, 283 ; 

L.  Rep.  1  Q.  B.  115 ;  13.  L.  T.Rejp.  N.  S.  602  ; 
Arnoald  Mar.  Insur.  vol.  2,  pp.  87b,  884. 

Cohen,  Q.O.,  and  F.  W.  HoUame,  for  the  plaintiff, 
were  not  called  upon. 

Blackburn,  J. — The  mere  fact  that  this  cargo 
of  coals  had  been  so  damaged  by  the  perils  of 
the  seas  as  to  render  an  immediate  sale  neces- 
sary, and  that  they  were  so  sold,  is  sufficient 
to  constitute  a  total  loss.  See  Roux  v.  Sal- 
vador (ubi  sup.).  It  is  not  necessary  to  say 
more  on  the  point  than  is  there  said  by  Lord 
Abinger,  "When  the  subject  matter  iusured,  h>i* 
by  a  peril  of  the  sea  lost  its  form  and  species, 
where  a  ship,  for  example,  has  become  a  wreck, 
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or  a  mere  congeries  of  planks,  and  has  been  bond 
fide  sold  in  that  state  tor  a  sum  of  money,  the 
Msared  may  recover  a  total  loss  without  any 
abandonment.     In  fact,  when   such   a  sale   take* 

3 lace,  and  in  the  opinion  of  the  jury  ia  justified 
r  necessity,  and  a  due  regard  to  the  interests  of 
I  parties,  it  is  made  for  the  benefit  of  the  party 
who  is  to  sustain  the  loss  ;  and  if  there  be  an 
insurance  the  net  amount  of  the  sale  after  de- 
ducting the  charges,  becomes  money  had  and 
received  to  the  use  of  the  underwriter,  upon  the 
payment  by  him  of  the  total  loss."  The  goods  in 
this  case  having  of  necessity  been  turned  into 
money,  there  is  a  total  loss;  and  for  this  the 
underwriters  are  liable,  with,  however,  the  right 
to  receive  the  money  from  the  hands  of  those  who 
received  it.  If  the  assured  had  possession  of  it, 
it  would  be  deducted  from  the  total  loss,  bat 
where  the  money  is  in  the  bands  of  a  third  party, 
the  assured  ia  entitled  to  be  paid  the  total  loss, 
and  they  may  treat  the  amount  as  a  debt  due  to 
them,  but  subject,  of  course,  to  a  liability  in  case 
they  have  done  any  act  which  would  lessen  the 
chance  of  its  recovery  by  the  underwriters.  This 
becomes  extremely  important  where  the  bolder  of 
the  money  becomes  bankrupt,  and  Lord  Abinger 
rightly  explains  the  law  in  commenting  on  Mitchell 
v.  Eadie  (3  Bing.  N.C.  290)  that  "  even  when  a 
total  loss  has  occurred  by  a  sale  of  the  goods, 
the  assured  may,  by  his  own  conduct  in  electing 
to  take  the  proceeds  instead  of  making  his 
claim  on  the  underwriter,  if  be  thereby  alters  the 
facts  bo  as  to  affect  the  interest  of  the  under- 
writer, forfeit  his  claim  to  recover  a  total  loss." 
That  clearly  shows  that  if  anything  in  this  case 
justified  us  in  inferring  that  the  insured  had  said, 
"  We  prefer  to  keep  the  proceeds  "  (and  it  has  been 
shown  that  they  amounted  to  19001,,  whereas  the 
insured  value  was  16501.),  they  would  be  bound  by 
their  election.  And  the  fact  of  this  balance  arising 
would  have  inclined  us  to  think  that  the  plaintiffs 
might  have  wished  to  claim  the  proceeds,  but  we 
find  no  trace  of  anything  of  the  kind.  They 
heard  of  the  value  realised  by  the  sale,  and  of  the 
claim  for  pro  rata  freight  at  the  same  time ;  then 
they  were  offered  a  sum  of  5831.  in  full  satisfac- 
tion, but  this  they  declined.  At  that  time  they 
were  evidently  fully  aware  that  if  they  took  the 
proceeds  they  would  be  most  probably  involved 
in  a  law  suit,  and  so  they  would  be  less  in- 
clined to  elect  to  take  the  proceeds.  However 
that  may  be,  we  find  no  trace  whatever  of  such  an 
election  on  their  part.  If  in  declining  the  iri83J. 
they  were  acting  as  agents  of  the  underwriters, 
their  refusal  may  have  raised  the  question  of  neg- 
ligence, but  I  feel  absolutely  certain  the  insurance 
company  would  have  told  them  to  do  what  they 
did.  The  underwriters  must  pay  the  total  loss, 
and  they  will  then  be  entitled  to  take  all  such 
steps  to  get  all  the  proceeds  from  the  hands  of 
third  parties,  as  the  plaintiffs  themselves  could 
Lave  taken. 
Lush,  J.,  concurred, 

Judgment  for  the  plaintiff. 
Solicitors    for     plaintiffs,    Hollamtt,    Son,    and 
Coward. 

Solicitors   for   defendants,    Walton,   Bithb,   and 
Walton. 


Saturday,  Feb.  12, 1876. 
Stbiblbt    «.    Imperial  Martbk    Insurakcb  Cos.- 


Marlne  insurance— Concealment   of  material  faiii 

—Average  lots— Non-communication  by  eaptata— 

Fraud— Principal  and  agent. 

On   the    Uth  Feb.   1874,  two  policies  were  eject* 

upon  a  ship  and  freight  "  at  and  from  Mazagat 

to  a  port  or  parte  in  the  United  Kingdom."    lit 

ehip  arrived  at  Maxagan  on  the  27th  Dee,  1873. 

On  the  last   night  of  the  year    a  gale  sprang  up. 

and  the  ship  lost  an  anchor.     On  the  let  Jan.  tkt 

captain  went  before  a  notary  and  made  a  prated 

at  to    ills    lost    of  the    anchor    by    reason  of 

boisterous  weather.       On   the  9th   Jan.   he  wrott 

to  hie  owner x,  bat  did  not  mention  the  lot*  oftkt 

anchor.   In  an  nation  to  recover  for  the  subieqvmt 

total  loss  of  the  ehip, 

Seld,   that   at    the    captain    did   not   teilfvUy  or 

fraudulently  conceal  tlte  fact  of  the    lot*  of  On 

anchor  for  tlte  purpoxe  of  enabling  him  to  insurt, 

the  policies  were  not  avoided. 

This  was  an  action  on  two  policies  of  iusunuu* 

brought  to  recover  for  the  loss  of  the  ship  Jtnk, 

and  wss  tried  before  Grove.  J.,  at   Guildhall,  on 

the  4th  Dec.  1875,  when  a  verdict  was  given  for 

the  plaintiff  with  damages  8501. 

It  was  now  moved  to  enter  judgment  for  the 
defendant. 

The  facts  of  the  case,  which  appeared  from  the 
evidence  at  the  trial,  were  as  follows  : — 

On  the  Uth  Feb.  1874,  the  plaintiffs  effected  u 
insurance  with  the  defendants  upon  the  ehip  Jettit, 
at  and  from  Mazagan,  a  port  in  Africa,  to  a  pen 
or  ports  in  the  United  Kingdom.  The  Jetm 
arrived  at  Mazagan  on  the  27th  Deo.  1873,  and 
anchored  in  the  roadstead.  On  the  night  of  the 
31st  a  gale  sprung  up,  and  the  Jessie  lost  her  star- 
board anchcr,  but  was  otherwise  not  material); 
damaged.  On  the  1st  Jan,  1874,  the  captain  made 
a  protest  of  the  fact,  and  on  the  3rd  the  loading 
ot  the  vessel  commenced.  On  the  9th  Jan.  the 
captain  wrote  to  bis  owners  a  letter  that  »« 
received  on  the  21st  Jan.,  and  this  was  the  only 
communication  they  received  from  the  captain. 
This  letter  was  lost.  Plaintiff  swore  that  no 
mention  had  been  made  in  it  of  the  loss  of  the 
anchor,  although  the  captain  did  Bay  that  the 
weather  had  been  boisterous.  This  letter  was  not 
communicated  to  the  underwriters.  The  loss  of 
the  anchor  and  cable,  it  was  admitted,  would  be 
a  material  fact,  but  the  question  was  whether  the 
plaintiff  could  be  said  to  have  concealed  a  thing 
not  within  his  knowledge.  The  ship  was  subse- 
quently lost,  and  this  action  brought  to  recover 
for  such  loss.  The  defendants  disputed  their 
liability  on  the  ground  that  the  plaintiff  hod  con- 
cealod  from  them  the  loss  of  the  anchor,  which 
was  a  material  fact. 

Russell,  Q.C.  and  French,  for  the  defendants.— 
It  is  clear  from  the  case  of  Fitzherbert  v.  MoAer 
(1  I'.  Rep  12),  that  if  the  captain  does  not  dis- 
close a  material  fact,  the  owner  mast  be  held  not 
to  have  disclosed  it.  In  his  judgment  Lord  Hani- 
field  says :  "  Now  whether  this  happened  by  fraud 
or  negligence  (of  the  agent)  it  makes  no  differ- 
ence, for  in  cither  case  the  polioy  ia  void."  Bat 
toe  present  case  is  much  stronger  than  shit!  far 
there  "the  agent  acted  honestly  when. ha  wMM 
the  letter"  (see  1  Term  Rep.  15),  oat  hew  tat     j 
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captain,  writing  on  the  9th,  deliberately  suppresses  1 
amy  mention  of  the  cable  and  anchor.    [Black- 
burn, J. — Yon  are  not  entitled  to  say  deliberately.] 
At  all  events  he  considered  it  of  so  much  import- 
ance that  he  made  a  protest  on  the  subject  on 
the  1st  Jan.    Again,  the  case    of  Proudfoot   v. 
Montefiore  (L.  Rep.  2  Q.B.  511 ;  16  L.  T.  Bep.  N.  S. 
585 ;  2  Mar.  Law  Cas.  0.  S.  572)  recognises  the 
same  principle.     There  Cockborn,  C.J.,  quoting 
Duller,  J.,  says  :  "  It  is  the  common  question  every 
day  at  Guildhall,  when  one  of  two  innocent  persons 
must  suffer  by  the  fraud  or  negligence  of  a  third, 
which  of  the  two  gave  credit.     Here  it  appears 
that  the  plaintiff  trusted  Thomas  (the  agent),  and 
he  must,  therefore,  take  the  consequences."   And, 
farther  on,  he  says :  "  If  an  agent,  whose  duty  it 
is,  in  the  ordinary  course  of   business,  to  com- 
municate information  to  his  principal  as  to  the 
state  of  a  ship  and  cargo,  omits  to  discharge  such 
duty,  and  the  owner,  in  the  absence  of  any  in- 
formation as  to  any  fact  material  to  be  commu- 
nicated to  the  underwriter,  effects  an  insurance, 
such  insurance  will  be  void,  on  the  ground  of  con- 
cealment or  misrepresentation."    The  case  of  Glad- 
stone v.  King  (1  M.  <fc  S.  35),  is  also  in  point.    There 
the  master  of  a  ship  had  omitted  to  communicate 
to  his  owners  the  fact  of  the  ship  having  been 
driven  on  a  rock,  and  they,  in  ignorance  of  the 
accident,   had   effected   an   insurance.      It  was 
held  that  the  captain  was  bound  to  communicate 
the  fact,  and,  for  want  of  such  communication, 
the  antecedent   damage  was  an  implied  excep- 
tion from  the  insurance.    [Blackburn,  J. — That 
only  amounts  to  this,  that  plaintiffs  cannot  re- 
cover the  value  of  the  anchor.    In  both  Proud- 
foot  v.  Montefiore,  and  Gladstone  v.  King,  the  in- 
formation was  intentionally  kept  back.]  The  cases 
were  not  decided  on  that  ground,  and  in  Fitz- 
herbert  v.  Mather  (ubi  sup.),  Lord  Mansfield  ex- 

Sressly  says,  "  it  makes  no  difference  whether  this 
appened  by  fraud  or  negligence."  [Lush,  J. — In 
Proudfoot  v.  Montefiore  there  was  fraud  as  a  fact.] 
No  doubt,  but  the  judgment  does  not  pro- 
ceed on  that  ground.  Duer,  in  commenting' 
on  these  cases  (Duer  on  Insurance,  vol.  II.,  p. 
420),  says,  "  it  certainly  appears  that  the  weight 
of  authority  is  greatly  in  favour  of  the  doctrine 
that  the  omission  of  an  agent,  whether  proceeding 
from  fraud  or  neglect,  to  give  intelligence  of  a 
loss  which  he  is  bound  to  communicate,  may 
operate  as  a  fatal  concealment."  Again,  "the 
concealment  by  an  agent  of  material  facts  which 
he  is  bound  to  communicate,  is  alone  sufficient  to 
avoid  the  insurance,  which  it  alone  enabled  his 
principal  to  procure.  It  is  the  wrongful  act,  or 
omission  of  the  person,  whom  he  trusted  and  em- 
ployed." In  the  present  case,  then,  as  a  material 
fact  known  to  his  agent  has  been  concealed  by  the 
owner,  the  verdict  should  be  entered  for  the 
defendants. 

Aspland  (with  him  Day,  Q.C.  and  Benjamin, 
Q.C.),  was  proceeding  to  argue  this  point  when 
he  was  stopped  by  the  court. 

Blackburn,  J. — On  the  first  point  it  certainly 
would  be  very  difficult  for  us  to  say  that  the 
verdict  should  be  entered  for  the  defendants.  Mr. 
Russell  says  that  the  captain  of  the  vessel  was 
aware  that  she  had  lost  an  anchor  and  cable,  and 
did  not  communicate  that  fact  to  the  plaintiff,  and 
upon  this  bare  statement  he  argues  that  the  judg- 
ment should  be  entered  for  the  defendant — that  as 
policy  was  **at  and  from"  Mazagan,  the  loss  of 


the  anchor  and  the  boisterous  weather  were 
material  facts,  and  they  must  be  held  to  be  known 
to  the  plaintiff  under  the  rule  laid  down  in 
Proudfoot  v.  Montefiore,  and  Fitzherbert  v. 
Mather.  These  two  cases,  however,  only  go 
so  far  as  to  say  that  where  the  agent  with  a 
view  to  enable  his  principal  to  insure,  conceals  a 
material  fact,  then  the  policy  is  avoided;  but 
whether  gross  negligence  on  the  agents'  part 
would  do  it  they  don't  say.  In  uladsione  v. 
King  (ubi  sup.),  where  the  intention  was  not  to 
enable  the  owner  to  insure,  it  was  held  that  the 
policy  was  not  avoided,  but  only  that  there  was  an 
exception  out  of  the  policy.  I  cannot  think  that 
every  concealment  by  a  captain,  of  however  slight 
a  matter,  would  prevent  an  owner  effecting  a  good 
insurance.  I  should  much  prefer  the  doctrine 
laid  down  in  Phillips  on  Insurance  (vol.  I,  p.  299, 
s.  564,  5th  edit.),  that  where  the  concealment  is 
fraudulent  then  the  policy  is  avoided.  We  cannot, 
therefore,  enter  a  verdict  for  the  defendaut. 

Lush,  J. — The  first  question  we  have  to  dispose 
of  is  a  most  important  one,  and  one  on  which  we 
have  had  no  case  in  this  country  to  guide  us.  It 
is  evident  that  the  ship  did  not  suffer  from  the 
loss  of  her  anchor  so  as  to  affect  the  risk,  as  she 
must  have  had  another  before  sailing  homeward. 
She  subsequently  sailed,  and  was  lost;  are  we 
to  say  that  the  underwriters  are  not  responsible 
for  the  total  loss  because  of  the  omission  to  make 
known  the  fact  of  the  loss  of  the  anchor  P  That 
decision  would  be  so  startling  that  I  shrink  from 
it.  It  would  be  obviously  unjust  to  make  the 
underwriter  liable  for  the  anchor,  but  it  would 
be  equally  unjust  that  he  should  not  be  liable 
for  the  total  loss.  Where  a  master  of  a  ship, 
or  other  responsible  agent,  wilfully  with- 
holds any  information,  or  by  culpable  negligence 
withholds  any  material  fact,  it  is  quite  right  to 
hold  the  owner  to  be  so  far  identified  with  his 
agent  as  to  forfeit  the  policy.  In  Fitzherbert  v. 
Mather  and  in  Proudfoot  v.  Montefiore  there 
was  a  total  loss  in  each  case,  and  the  agent 
had  wilfully  withheld  information  from  the 
owner  to  enable  him  to  insure.  But  in  Glad- 
stone v.  King  the  decision  was  only  as  to 
a  partial  loss.  The  owner  sought  to  make  the 
underwriter  liable  for  damage  which  had  been 
done  to  the  ship  before  the  policy  was  effected,  and 
the  court  held  that  quoad  that  damage  the  policy 
was  void ;  but  not  so  with  regard  to  the  whole 
risk.  In  this  case  the  underwriter  is  not  respon- 
sible for  the  cable  and  anchor,  but  the  loss  of  the 
cable  had  nothing  to  do  with  the  loss  of  the 
ship,  and  that  loss  is  the  one  both  parties  contem- 
plated when  the  insurance  was  entered  into.  Fol- 
lowing the  decision  in  Gladstone  v.  King  the  policy 
here  remains  good,  as  there  has  been  no  fraudu- 
lent or  wilful  concealment  of  a  material  fact. 

Quain,  J.  concurred.  Motion  refused. 

A  rule  nisi  had  also  been  obtained  to  show  cause 
why  there  should  not  be  a  new  trial  on  the  ground 
of  misdirection,  and  also  that  the  verdiot  was 
against  the  weight  of  evidence,  which  was  made 
absolute  on  both  grounds. 

Solicitor  for  plaintiff,  /.  McDiarmid. 
Solicitors  for  defendants,  Argles  and  Rawlins. 
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COMMON  PLEAS  DIVISION. 

Reported  by  P.  B.  Huron*  s  sad  Cybil  Donn,  Bsqs., 
Barristers-at-LaW. 

Tuesday,  Jan.  25  1876. 
Lewis  v.  Gray. 

Merchant  Shipping  Amendment  Act  1873  (36  &  37 
Vict,  c.  85,  sees.  12,  13, 14) — Detention  of  ship 
by  Board  of  Trade — Board  of  Trade — Ship  and 
shipping. 

It  is  not  necessary  that  the  complaint  made  to  the 
Board  of  Trade,  as  to  the  condition  of  a  ship 
under  sect.  12  of  the  Merchant  Shipping  Act 
1873  (36  £-  37  Vict.  c.  85),  should  state  that  the 
ship  "cannot  proceed  to  sea  without  serious 
danger  to  human  life,"  but  it  is  sufficient  if  by 
reasonable  inference  it  can  be  ascertained  from 
the  wording  of  the  complaint  that  this  in  fact  is 
the  case.  Neither  is  %t  necessary  that  the  report 
made  upon  a  survey  ordered  by  the  Board 
should  so  state,  but  %t  is  sufficient  if  it  can  be 
ascertained  by  reasonable  inference  therefrom 
that  this  is  in  fact  the  case. 

Semble. — If  the  first  survey  held  by  the  Board 
under  this  Act  is  unsatisfactory  or  insufficient  a 
second  survey  may  be  held. 

Semble,  also,  that  the  Board  cannot,  upon  an  order 
for  the  detention  of  a  ship  for  the  purpose  of 
holding  a  survey,  justify  a  detention  beyond  what 
is  reasonably  necessary  for  that  purpose. 

This  was  an  action  brought  to  recover  damages 
from  the  Board  of  Trade  by  reason  of  the  deten- 
tion by  the  officials  of  the  Board  of  the  plaintiff's 
yessel.  It  had  been  agreed  (before  the  passing  of 
the  Merchant  Shipping  Act  1875,  which  has  a 
provision  to  that  effect)  that  the  principal  secre- 
tary (Mr.  Gray)  of  the  Board  should  represent 
the  Board,  and  be  sued  in  the  action  as  a  nominal 
defendant. 

In  November  1873,  the  plaintiff's  vessel  the 
Mary  Ann  arrived  at  Hnll  with  barley  from  St. 
Malo. 

On  the  7th  Nov.  1873,  the  Board  of  Trade 
received  the  following  letter  relative  to  the  plain- 
tiff's vessel  from  their  surveyor  at  Hull : 

Board  of  Trade  Surveyor's  Offioe,  Customs  House, 

Hull,  6/11/73. 

Sir, — Mr.  MoKensie  having  called  my  attention  to  the 
brigantine  Maru  Ann,  of  Maldon,  offioUl  No.  2817,  we 
have  examined  her  lights,  Ac,  and  from  the  defective 
state  of  her  decks,  and  the  general  appearance  of  the 
vessel,  I  am  of  opinion  that  the  should  be  examined  with 
the  cargo  out  before  being  allowed  to  proceed  to  sea. 
She  is  at  present  loaded  with  grain  whioh  she  is  about 
to  discharge. 

From  the  Mercantile  Navy  List  it  appears  that  this 
vessel  was  built  at  Walker's,  Northumberland,  in  1831. 

The  Board  in  reply  ordered  the  vessel  to  be 
detained  for  the  purposes  of  survey,  and  on  the 
same  day  wrote  to  the  plaintiff  as  follows : 

7th  Nov.  1873. 
Sir,— I  am  directed  by  the  Board  of  Trade  to  inform 
you  that  they  have  reason  to  believe  that  the  British 
ship  named  at  the  foot  hereof  now  or  recently  lying  at 
the  place  named  is,  for  the  reasons  stated,  unfit  to  proceed 
to  sea  without  serious  danger  to  human  life.  The  Board 
of  Trade  have,  therefore,  ordered  her  detention  by  the 
proper  authority  until  she  can  be  surveyed.  ...  A  copy 
of  the  surveyor's  report  will  be  sent  you  on  the  com- 
pletion of  the  survey.  Tour  obedient  servant, 

(Signed)       Thomas  Grat. 
The  owner  or  master  of  the  Mary  Ann,  of  Maldon. 


Ship  Barxnun  to  or  rax  abovs  Idmrxs, 


Name  and  Port 
of  Registry. 


Mary  Ann,,  of 
Msldon. 


(1)  of  the  defective 
tkm  of  her  hull, 
or  machinery,  or  it)  of 
loading,  or  (8)  of  ' 
loading. 

Hull,**. 


On  the  12th  Nov.  1873,  the  surveyors  appointed 
by  the  Board  of  Trade  inspected  the  vessel  and 
reported  as  follows  to  the  Board : 

Sir,— I  have  the  honour  to  report  that  wa  haw 
examined  the  vessel  to-day,  and  find  that  thorough  repair 
will  be  required  to  render  her  seaworthy.  The  deck*  sit 
quite  worn  out,  the  deck  "beams  and  hTiooH  are  defeotm, 
and  the  timbers,  where  we  had  the  ceiling  removed,  an 
found  to  be  rotten. 

As  the  vessel  belongs  to  Sunderland  the  owner  wisbe 
to  take  her  there  for  repairs,  and  we  aee  no  objection  to 
her  being  towed  there  for  that  purpose. 

The  plaintiff,  on  trie  same  day,  the  12th  Nor. 
1873,  telegraphed  to  the  defendant  asking  him  to 
allow  the  Mary  Ann  to  proceed  to  Sunderland  is 
ballast  and  be  repaired  there,  according  to  the 
report.  On  the  15th  Nov.  the  defendant  wrote  to 
the  plaintiff  the  following  letter,  enclosing  a  oopj 
of  the  above-mentioned  report : 

Sir,— I  am  directed  by  the  Board  of  Trade  to  inclon 
for  your  information  the  aooompanying  copy  of  a  report 
of  the  survey  of  the  Mary  Ann,  of  Maldon,  and  to  ftsa 
that  they  are  prepared  to  allow  her  to  be  towed  round  to 
Sunderland  for  the  necessary  repairs  provided  she  stsrU 
early  on  a  fine  morning,  and  that  the  crow  knowing  tst 
oase  are  willing  to  go  in  her.  Upon  hearing  from  joi 
that  the  repairs  indicated  in  the  accompanying  report 
hare  been  efficiently  and  completely  carried  oat  they  viD 
direct  a  re-survey  of  the  vessel  to  be  made,  and  eitt 
inform  you  of  the  result.  All  expenses  will  have  to  m 
defrayed  prior  to  the  vessel  leaving  HulL 

(Signed)        Thomas  Gray. 

On  the  14th  Nov.  1873,  the  plaintiff  wrote  to 
the  defendant  the  following  letter : 

Sir,— I  take  the  liberty  in  writing  yon  respecting  ay 
vessel  the  Mary  Ann.  The  oaotain  sent  von  a  telsgne 
to  be  allowed  to  prooeed  to  Sunderland  in  ballast  to  haw 
the  necessary  repairs  done  as  ordered  by  your  surveyor* 
Being  a  stranger  here  I  cannot  get  the  credit  I  reqant 
here,  as  I  can  at  my  place  of  residence,  Sunderland.  lat 
ship  loaded  a  cargo  of  barley  at  St.  Malo,  and  we  haw 
discharged  it  here,  and  had  not  a  single  bushel  damaged, 
as  suoh  I  trust  you  will  grant  permiaaion  for  her  to 
prooeed. 

On  the  9th  Dec.  1873,  the  plaintiff  wrote  to  the 
defendant  the  following  letter : 

Sir, — Since  my  return  from  Hnll,  in  whioh  port  <*• 
above-named  ship  now  lies,  I  regret  that  my  cirensv 
stances  oompel  me  to  request  of  your  Board  of  Trade  to 
allow  me  to  sail  the  ship  in  ballast  about  sixteen  or 
eighteen  hours  sailing  from  there  to  here  to  hare  tat 
repairs  done  in  accordance  with  your  survey.  The  JfstJ 
Ann  reoently  had  heavy  repairs  to  her  hull,  a  new  awl, 
and  in  ballast  makes  no  water,  or  if  any,  only  a  ft* 
inohes  when  in  dock,  and  has  delivered  900  quarters  ef 
wheat  without  a  bushel  of  it  being  damaged  by  wstsr, 
bringing  it  600  miles,  during  the  voyage,  by  the  log  book* 
encountering  severe  gales  until  she  reached  HulL  1 
believe  if  >ou  can  or  will  take  thia  into  oonskUialisi 
when  I  inform  you  I  cannot  afford  to  have  her  toesi 
down  under  your  restrictions  as  stated  in  yours  of  ts» 
15th  Not.,  viz.,  "  that  you  are  prepared  to  allow  her  e 

f i 


be  towed  round  to  Sunderland  for  the 
provided  she  starts  early  on  a  fine  morning,  and' that  Is* 
orew  are  willing  to  go  in  her  " — had  her  deck  proved  fitfsjjf 
in  discharging  her  cargo.  I  think  at  pruaont  aha  esse 
not  wet  half  a  ton  of  her  ballast.  8he  waa  beHt  ssw 
Sunderland,  &o.  I  now  leave  it  to  your  qui isiiTii  slim  ■ 
decide  this  my  application. 

On  the  17th,  the  defendant  replied  m  follows; 
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SlB,— I  am  to  inform  you  th*t  t  ho  Board  ki  nn»bla  to 
depart  from  ths  conditions  luid  down  In  their  letter  rf 
toe  15th  ul  to. 

On  the  29tn  Dec.  1873,  the  solicitors  to  the 
plaintiff  (Maura.  Oliver  and  Botterill,  of  Hull; 
wrote  to  the  Board  of  Trade  on  behalf  of  theii- 
olient,  the  plaintiff. 

On   the  1st   Jan.   1874,   the   defendant   or   the 

Board  of  Trade  telegraphed  to  Messrs.  Oliver  and 

i     fiotterell,  the  plaintiff's  solicitor*,  as  follows : 

I         The  Board  of  Trade  will  allow  the  Mary  An*  to  nil  to 

Sunderland  on  certain  oonditioni,  whioh  will  be  lent  to 

yon  by  pout. 

■        On  the  same  day,  the  1st  Jan.,  the  following 

i  letter  was  sent  by  the  Board  to  the  plaintiff  con- 

'  taining,  as  will  be  seen,  the  conditions  referred  to 

1  in  the  telegram. 

Unseaworthiness. 
Gentlemen, — In  reply  to  your  letter  of  the  29th,  in 
which  yon  request  that  the  Jfary  Ann,  of  Maldon,  may 
be  permitted  to  sail  from  Hall  to  Sunderland  instead  of 
being  towed  to  the  latter  port,  I  am  requested  to  state 
tfaat  this  Board  will  aooede  to  year  request  on  the  con- 
dition tbat  both  master  and  owner  sail  in  her  ;  that  she 
sauries  a  boat  fitted  after  the  manner  of  a  lite.boat  to  the 
— tis'tnt'""  of  this  Board's  surveyor  ;  tbat  she  proceeds 
direct  to  Sunderland,  and  that  a  bond  with  two  sureties 
fas  toe  sum  of  2001.,  conditioned  as  above,  be  handed  to 
the  oolleotor  of  customs  at  Sunderland  before  the  Tassel 
srtarU. 

To  this  Messrs.  Oliver  and  Botterell  replied, 
repudiating  the  right  of  the  Board  to  impose  con- 
ditions, and  stating  that  the  plaintiff  claimed 
l  damages  for  the  detention  of  his  vessel. 
J  On  the  7th  Jan.  1874,  the  defendant  wrote  to 
:  Messrs.  Oliver  and  Botterell  setting  out  his  view 
,  of  the  facts,  and  then  continuing  as  follows  : 
a  The  Board  of  Trade  could  only  accept  and  aot  on  the 
a  report  whioh  stated  that  the  decks  were  quite  worn  oat, 
and  that  where  the  ceiling-  was  removed  the  surveyor 
a  foond  timbers  to  be  rotten,  as  a  report  showing;  that  tbe 
_  ship  was  unfit  to  proceed  to  sea  without  serious  danger 
-  to  human  life.  .  .  .  Tbe  fact  remains  that  the  ship  is 
detained,  that  a  partial  survey  only  has  been  held 
at  an  her,  and  the  negotiations  with  the  owner  for  removing 
,,  her  to  Sunderland  have  fallen  through.  The  Board  of 
g  Trade  now  withdraw  the  modification  of  their  order  by 
4  whioh  aha  oould  have  been  allowed  to  proceed  to  Sunder- 
I  land,  and  nnder  the  powers  given  by  tbe  Aot  they  vary 
r  nksiir  orders  as  follows,  vis.  i  that  as  in  thtr  opinion  toe 
■hip  cannot  prooeed  to  sea  without  serious  danger  to 
humui  life  she  shall  be  detained  at  Hall  for  further 
■survey  and  repairs. 

(Signed)    Thomas  Gut. 

The  plaintiff's  solicitors  then  write  and  protest. 

"The  surveyors  of  the  Board  of  Trade  in  spite  of 
«Jbt>  protest*  of  tbe  plaintiff  then  survey  the  vessel, 
eand  .on  the  14th  Jan.  report  to  the  Board  as 
follows: 

It  Is  very  evident  from  what  we  saw  daring  onr  survey 
that  for  a  long  time  this  Teasel  has  been  in  a  very 
unaatiafactory  condition.  There  was  soaroely  a  crevice 
faa  toe  ceiling,  pump,  well,  or  chain  looker,  but  that  was 
d  or  ooverod  with  pieces  of  old  sail  cloth  "~ 
itting  between  the  timbers  a 
.  .  .'e  find  that  many  of  the  rough 
rotten  .  .  .  the  deck  is  munh  worn  in  some 

is  not  much  more  than  one  inoh  thick,  in  fact  it 

■  quite  done  for,  the  oaknm  is  generally   through  the 
•' 1  toighthead  U  rotten 


.  Wow. 


.  there  are 


uble 


in  the  extent  of  the  decay  on  board  this  vessel, 
-  ■a*  man  what  we  have  seen  and  tested  we  art  of  opinion 
i  that  at  the  time  of  survey  this  ship  was,  having  regard 
r  *0  toe  natal*  of  the  service  for  which  she  was  intended, 
V    euftt  to  prooeed  to  sea  without  serious  danger  to  human 

■  tie, 

f-      This  report  "*•  *oQt  to  tne  plaintiff  by  the 
Board  of  Trade  acoompaniod  with  the  following: 


vessel  be  detained  at  Hull  until  repaired  to  the  satis, 
faction  of  this  Board's  surveyors. 

The  plaintiff,  after  several  farther  letters  had 
passed,  instituted  the  present  proceedings  s 

As  nothing  turned  upon  the  form  of  the  declara- 
tion or  of  the  pleas  it  is  unnecessary  to  set  them 
out  here. 

The  action  was  tried  before  Brett,  J.,  in  Mid- 
dlesex, at  the  sittings  after  Hilar;  term  1875,  who 
directed  a  verdict  to  be  taken  for  the  plaintiff 
for  the  damages  claimed  in  the  declaration, 
giving  to  the  defendant  leave  to  move  to  enter 
the  verdict  for  him,  or  to  reduce  the  damages  to 
whatever  amount  the  court  should  direct. 


The  case  depended  mainly  on  the  construction 
of  the  Merchant  Shipping  Aot  1873. 
Sect.  12  of  that  Aot  is  as  follows  : 
Where  the  Board  of  Trade  hare  received  a  complain  t,  o 

tare  reason'-  "  ''         """   "      ~  "    ' -_L  "'  

<f  the  dafet 

machinery,  ■__    _.    „,  .     ... 

loading  unfit  to  prooeed  to  sea  without  serious  danger  to 
human  life,  they  may  if  they  think  fit  appoint  soms  com. 
potent  person  c*  persons  to  surrey  snob  ship  and  the 
equipments  machinery  and  cargo  thereof,  and  to  report 
thereon  to  the  Beard.  .  .  .  The  Board  of  Trade  may  if 
they  think  fit  order  that  any  ship  be  detained  for  the 
purpose  of  being  snrveyed  under  the  section,  and  there- 
upon any  offloer  of  onaLoms  may  detain  such  ship  until 
her  release  be  ordered  either  by  the  Board  of  Trade  or  by 


any  such  survey,  the  Board  may,  if  in  their  opinion  the 
ship  oannot  prooeed  to  sea  without  serious  danger  to 
human  life,  make  snoh  further  order  as  they  may  think 


ditions  with  respect  to  the  eiecntion  of  repairs  and 
alterations,  or  the  unloading  or  reloading  of  cargo,  as  the 
Board  may  impose.  They  may  also  from  time  to  time 
vary,  or  add  to,  snoh  order. 

A  copy  of  any  such  order  and  of  the  report  upon  whioh 
it  was  founded,  and  alsu  of  any  variation  of  or  addition  to 
suoh  order  shall  be  delivered  aa  eoon  aa  possible  to  the 
owner  or  master  of  the  ship   to   which  to   whioh   it 

Sect.  13,  inter  alia,  provides  that 
If  upon  such  surrey  the  ship  is  not  reported  to  have 
been  unfit  to  proceed  to  sea,  having  regard  to  the  nature  of 
the  aervioe  f  or  whioh  she  was  intended,  the  Board  of  Trade 
shall  be  liable  to  pay  compensation  to  any  person  for  any 
loss  or  damage  whioh  he  may  have  sustained  by  reason 
of  the  detention  of  the  ship  for  the  purpose  of  surrey,  or 
otherwise  in  respect  of  such  survey. 
Sect.  14  provides  that 

If  the  owner  of  any  ship  surveyed  nnder  this  Aot  is 
dissatisfied  with  any  order  of  the  Board  of  Trade  made 
-pon  suoh  survey,  he  may  apply  to  any  of  the  following 
>urts  having  jurisdiction  in  the  place  when  snoh  ship 
aa  Honeyed,  that  is  to  say  i    In  England  to  any  court 


..  __  surveyed",  that  is  to  say  i     In  England 

having   Admiralty   jurisdiction.     * 


In 


Scotland,  Ac.  The  eourt  may  upou  snoh  application,  if 
they  think  fit  appoint  one  or  more  competent  persons  to 
survey  the  ship  anew.  .  .  .  The  court  to  which  suoh 
application  ia  made  may  make  suob  order  as  to  the 
detention  or  release  of  the  ship,  ae  to  the  pay  incut  of  any 
costs  and  damages  whioh  may  have  been  oooasioned  by 
her  detention,  to.,  as  to  the  oonrt  mav seem  iusi.  .  . 

The  Solicitor -General  (Sir  J.  Holker,  Q.C.), 
having  moved  for  and  obtained  a  rule  ni-ti  in  the 
terms  of  tbe  leave  reserved, 

0-  Lanyon  now  showed  oanse. — The  object  of 
the  Merchant  Shipping  Aot  1873  is  the  protection 
of  human  life,  not  tbe  preservation  of  cargo.  As 
to  the  first  survey,  the  board  had  no  jurisdiction 
to  make  it,  because  they  had  received  no  com- 
plaint, stating  that  the  vessel  waj  unfit  to 
proceed    to    asa    without     serious     danger     to 
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human  life,  neither  could  they  have  any  ground 
for  believing  that  there  was  such  danger,  as, 
when  they  ordered  the  survey  they  had  re- 
ceived nothing  but  the  letter  from  the  surveyor 
of  the  6th  Nov.  1873.  Next,  even  if  they  had 
jurisdiction  to  order  a  survey,  the  survey  resulted 
in  a  report  of  the  12th  Nov.,  which  does  not  state  or 
show  tnat  the  ship  could  not  proceed  to  sea  without 
serious  danger  to  numan  life ;  it  stated  nothing  more 
than  that  she  was  "  un  sea  worthy, "which  means  unfit 
to  carry  cargo.  Therefore,  the  report,  if  it  was 
a  report  made  upon  a  proper  survey,  justified  no 
further  detention  of  the  ship.  If  the  survey  was, 
either  because  not  founded  on  a  sufficient  com- 
plaint, or  for  any  other  reason  a  bad  survey,  then 
it  follows  that  the  report  consequent  on  it  would 
be  a  bad  report.  If  the  report  affords  no  justifi- 
cation for  the  detention  the  plaintiff  is  entitled  to 
damages.  It  cannot  be  that  the  board  can  justify 
under  sect.  12,  sub-sect.  4,  and  say  that  there  was 
no  survey  then  made,  for  that  sub-section  must 
give  a  right  only  to  detain  for  a  reasonable  time, 
and  realty  for  the  purpose  of  having  a  survey 
made.  As  to  the  last  report,  that  was  correct  in 
point  of  form,  but  made,  it  is  submitted,  when  the 
board  was  functus  officio,  either  because  they  had 
already  exhausted  their  powers,  or  because  the 
reasonable  time  had  elapsed.  The  board  have 
no  power  to  make  two  surveys,  and  have  two 
reports,  therefore  they  cannot  justify  the  earlier 
detention  under  the  earlier  report,  and  the 
later  detention  under  the  later  report.  [Lord 
Coleridge,  C.J. — Why  should  not  the  plain- 
tiff have  appealed  under  sect.  14?  If  he  could 
have  appealed,  may  it  not  be  that  he  was  bound  to 
do  so  P]  Because,  as  to  the  first  order,  it  was  not 
made  "  upon  such  survey;"  it  was  made  on  an  im- 
proper survey.  The  plaintiff's  case  is  that  no 
order  was  ever  made,  so  that  from  that  point  of 
view  there  is  nothing  to  appeal  from.  The  words 
of  the  section  giving  the  appeal  are  "he  may 
apply,"  not  "  he  must  apply."  In  the  case  of  a 
void  act  the  party  is  not  bound  to  appeal;  although 
an  appeal  is  given  him  he  may  treat  the  act  as  a 
nullity : 

Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B. 

880 ;  18  L.  J.  89,  Mag.  Cas. ; 
Psdley  v.  Davis,  10  C.  B.,  N.  S.,  492 ;  30  L.  J.  379, 

C  P. 

It  is  admitted  by  the  board  that  on  the  first 
occasion  only  a  partial  survey  was  made,  and  it 
does  not  appear  from  the  report  that  they  had  ar- 
rived at  the  conclusion  that  there  was  serious  peril 
to  life.  The  order  made  on  the  first  survey  and 
report  was  bad,  there  was  no  power  to  send  the 
ship  to  Sunderland  under  certain  conditions,  there 
was  no  power  to  impose  any  condition,  and  the 
board  have  exceeded  their  powers,  powers  given  in 
derogation  of  common  law  rights,  and  the  plaintiff 
is  by  the  words  of  the  statute  entitled  to  compen- 
sation. Summing  up  my  points,  they  are  these : — 
The  complaint  contained  no  information  to  justify 
the  board  in  taking  action ;  supposing  the  com- 
plaint did  justify  the  board  in  taking  action  upon 
it,  the  survey  then  held  was  not  in  accordance 
with  the  provisions  of  the  Act ;  even  if  the  survey 
was  properly  held,  it  did  not  entitle  the  board  to 
make  an  order  for  the  detention  of  the  ship; 
even  if  everything  was  correctly  done  up  to  tne 
order,  the  order  made  upon  the  first  survey  was 
itself  bad ;  and,  lastly,  they  had  no  right  to  make 
any  second  survey. 


The  Attorney-General  (with  bim  Asptnall,^ 
Herschel,  Q.C.,  and  Beasley).— The  Board  of  Tafa 
have  by  statute  a  duty  imposed  upon  them  too* 
terfere  for  the  protection  of  human  life,  win 
they  have  received  a  complaint,  or  have  reason  U 
believe  that  any  British  vessel  is,  by  reason  of  tfe 
defective  condition  of  the  hull,  Ac,  unfit  torn- 
ceed  to  sea  without  serious  danger  to  human  m 
[Lord  Coleridge,  C.J. — You  need  not  argue tk 
question  of  the  sufficiency  of  their  surreyo/i 
letter  to  set  them  in  motion ;  we  are  satisfied  tha 
the  letter  gave  them  reason  to  believe  that  thai 
was  danger  to  life.]  That  being  so,  it  wattki 
duty  of  the  board  to  appoint  competent  persooito 
survey  the  ship.  Then  we  come  to  the  3rd  pn- 
graph  of  the  section,  which  provides  that  tb 
board  may  order  the  detention  of  the  ship  for  tb 
purpose  of  being  surveyed,  and  thereupon  «f 
officer  may  detain  such  ship  until  her  release  hi 
ordered.  Here  they  did  order  the  ship  to  b 
detained,  and  her  release  never  has  been  orderet 
either  by  the  board,  or  by  the  court  to  which, If 
the  provisions  of  the  Act,  the  plaintiff  nugb 
have  gone  if  he  objected  to  the  action  of  theboiii 
The  order  for  the  detention  is  still  standing,  «i 
affords  a  justification.  If  it  is  necessary  to  p 
further  I  can  do  so ;  the  section  goes  on :  "  Upn 
the  receipt  of  the  report  of  the  person  making  MJ 
such  survey  the  board  may,  if  in  their  opinion  tb 
ship  cannot  proceed  to  sea  without  serious  dang* 
to  human  life,  make  such  further  order  asthef 
may  think  fit  as  to  the  detention  of  the  ship,  as  to 
her  release  either  absolutely  or  upon  the  perfbm- 
ance  of  such  conditions  with  respect  to  the  exac- 
tion of  repairs  or  alterations  as  the  unloading  * 
reloading  of  cargo  as  the  board  may  impose.  Tm 
may  from  time  to  time  vary  or  add  to  m 
order."  [Lord  Coleridge,  C.J. — Is  it  not  tha 
they  can  detain  only  for  a  particular  purpose?] 
No  limit  is  put  by  the  Act  on  the  detention ;  tb 
order  stands  until  the  ship  is  released.  If  tb 
board  acts  unreasonably,  there  is  an  appeal  gi*o, 
but  if  a  n*an  does  not  appeal,  bat  leaves  the  order 
to  stand,  the  fault  lies  in  him.  [Lord  ColejM 
C.J. — Surely,  when  the  purpose  of  the  detente* 
for  a  survey  has  been  satisfied  by  the  holding  of  i 
survey,  the  order  for  detention  is  gone.]  lb 
officer  who  detained  would  have  no  authority* 
give  up  the  ship.  [Lord  Coleridge,  C.J.— Perhip 
that  might  justify  the  officer,  but  afford  no  jiuft- 
fi cation  to  the  board,  assuming  that  an  action  as 
lie  against  the  board.]  If  the  Board  of  Tnfc 
have  acted  wrongly  in  detaining  the  ship  upon  tb 
order  first  made  for  detention,  the  plaintitt  coM 
have  gone  to  the  Court  of  Appeal  created  bytb 
Act.  [Lord  Coleridge,  C.J. — I  doubt  that  tb 
only  appeal  is  from  an  order  founded  on  a  surf* 
and  this  would  be  a  detention  preliminary  to  m 
survey.]  I  have  thought  the  point  worthy  of  JO* 
Lordship's  consideration,  but  as  it  is  uiiuuuuWj 
in  the  present  case  to  insist  upon  it,  1  will  paw  * 
the  other  branch  of  the  section ;  first  premMBt 
that  it  is  competent  for  the  board  to  add  to  ai 
vary  their  orders,  so  that  the  ordering  of  two  it 
more  surveys  seems  perfectly  lepitimate ;  ttat  * 
nothing  that  says  that  a  survey  once  made  is  ■ 
once  for  all  and  for  ever.  The  section  goes 
"  Upon  the  receipt  of  the  report  of  the  pa 
making  any  such  survey,  the  board  may,if  m  tbfr 
opinion  the  ship  cannot  proceed  to  sea  wiM 
serious  danger  to  human  life,"  make  snob  **** 
order  as  they  may  think  requisite  as  to  tim  * 
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on  of  the  ship,  &a,  bo  that  the  board  are  to 
a  their  own  opinion  after  they  have  received 
ort.  Now,  upon  the  facts,  all  the  oorrespon- 
»  after  the  letter  of  the  7th  Not.  formed  a 
taation  between  the  board  and  the  owner  of 
hip,  which  came  to  an  end  about  the  7th  Jan., 
hen  the  board  said,  we  will  detain  your  ship, 
upon  that  an  order  was  made.  There  is 
ler  point  of  view  in  which  the  case  may  be 
d  at,  and  that  is  that  the  letter  of  Nov.  15  was 
•der.  Then  it  is  said  that  the  board  had  no 
r  to  have  the  ship  surveyed  twice ;  but  if  a 
is  legally  detained,  and  there  is  a  survey 
i,  on  the  face  of  it,  is  only  partial,  and  the 
ler  is  never  taken  off,  and  in  consequence  of 
equest  or  representations  of  the  owner  a 
d  and  fuller  survey  is  made,  what  is  there  to 
r  this  second  survey  illegal,  or  to  allow  the 

•  to  find  fault  with  the  board  for  having  done 
rhich  he  invited  them  to  do  ?  [The  Attorney- 
ral  was  then  stopped.] 

•d  Coleridge,  C.JL— This  is  an  action  brought 
p.  Lewis  against  Mr.  Gray,  who  by  agreement 
s  in  the  position  of  the  Board  of  Trade,  for 
£68  said  to  have  occurred  to  him  in  conse- 
»  of  the  board  having  detained  his  ship  when 
rarranted  in  so  doing.  This  case  raises,  I 
e  for  the  first  time,  the  important  question 
the  true  construction  of  the  Merchant  Ship* 
Act  1873  (36  &  37  Vict.  85.) 
v  several  points  have  been  taken  in  this  case 

are  not  necessary  to  be  decided,  and  for  my 
is  at  present  advised  (and  I  say  no  more  than 
present  advised)  I  am  inclined  to  think  that 
rong  remedy  has  been  pursued.  I  admit 
there  is  a  great  deal  to  be  said  on  both 
and  it  is  quite  possible  that  on  further  con- 
bion  I  might  alter  my  mind  upon  it.  I  only 
en  that  as  my  present  impression  stands  the 

remedy  has  been  pursued. 

plaintiff  was  the  owner  of  a  merchant  ship 

traded  between  the  French  coast  and  the 
ast  of  England,  and,  on  the  last  voyage  before 
proceedings,  had  arrived  in  Hull  from  St. 
nth  a  cargo  of  grain.  The  Board  of  Trade 
sceiyed  from  their  own  surveyor  at  Hull  a 

which,  we  are  all  of  opinion,  coming  as  it  did 
heir  surveyor,  was  sufficient  to  set  them  in 
i  under  the  Act  of  Parliament.  It  was  suffi- 
to  induce  the  board  reasonably  to  be- 
hat  the  ship  was  unfit  to  proceed  to  sea 
it  serious  danger  to  human  life.  The  board  I 
pon  ordered  in  the  first  instance  the  de- 
i  of  the  vessel  for  the  purpose  of  being 
ed,  and  that  they  had  power  to  do.  The 
as  so  detained ;  so  far  the  board  acted  clearly 

their  authority.  The  fact  of  the  detention 
ship  is  notified  to  the  owner  by  the  letter  of 
»v.,  and  in  it  the  Board  of  Trade  inform  him 
ley  have  reason  to  believe  that  his  ship  is 
for  the  reasons  stated,  to  proceed  to  sea 
t  serious  danger  to  human  life.  The  board 
>re,  order  her  detention  until  she  shall  be 
ed.  On  the  12th  of  Nov.  the  surveyors  ap- 
l  survey  the  ship,  and  report  as  follows  : 
jordship  read  the  report.]  That  report  is 
nicated  by  the  board  to  the  owner.  Now,  the 
>cument  is  a  telegram  which  is  followed  by 

•  substantially  the  same  as  the  telegram.  It 
legram  from  the  owner  of  the  ship  to  the 
taking  that  the  ship  may  be  allowed  to  go 
derland  far  repairs.    Upon  that  the  letter 


of  the  15th  Nov.,  upon  which  so  much  stress  has 
been  laid,  was  written  to  the  owner.    It  is  as 
follows :  [His  Lordship  read  the  letter.]    Now  in 
continuing  the  summary  of  the  facts    it   is  not 
necessary  to  read  the  whole  of  the   somewhat 
voluminous  correspondence.    I  think,  and  indeed 
we  all  think,  that  the   view    presented  by  the 
Attorney   General    of   that  correspondence,  as  a 
whole,  i*  correct.    That  is,  that  negotiations  took 
place  between  the  parties  as  to  when,  and  where, 
and  under  what  circumstances,  the  repairs  re* 
quired  by  the  board  to  be  executed  should  be 
executed.    I  think  it  correct  to  state  that  from  the 
15th  Nov.  there  was  a  negotiation  going  on.    In 
the  result  the  Board  of  Trade  sum  up  in  a  letter 
the  whole  case.    They  say,  1  think,  in  substance, 
"There  is  a  duty  cast  upon  us  by  Act  of  Parlia- 
ment to  prevent  ships  going  to  sea  in  such  a  state 
as  to  imperil  human  life ;  upon  the  12th  Nov.  we 
had  a  report  which  justified  us  in  our  view,  and 
you  in  fact  agreed  that  certain  necessary  repairs 
should  be  done ;  we  then  got  into  correspondence 
and  could  not  agree  upon  some  minor  points,  and 
that  matter  fell  through,  jou  persisting  that  your 
ship  was  an  extremely  good  one,  and  that  thb 
survey  was  a  partial  survey.     Be  it  so,  we  said ; 
whether  we  gave  an  order  on  the  15th  or  not  we 
will  not  now  seek  to  inquire ;  our  duty  is  to  prevent 
a  ship  going  to  sea  which  cannot  go  without  im- 
perilling human  life ;  and  as  we  cannot  agree  as 
to  the  terms  on  which  she  is  to  go  to  Sunderland, 
we  will,  as  a  final  conclusion  of  the  correspondence, 
order  that,  as  in  our  opinion   the  ship   cannot 
proceed  to  sea  without  serious  peril  to  human  life, 
she  shall  be  detained  at  Hull  for  further  survey 
and  repairs."    Now  that  is  the  letter  of  the  7th 
Jan.    On  the  14th  there  is  a  survey,  and  an  order 
made  afterwards  upon  that  survey,  against  which, 
in  point  of  form,  Mr.  Lanyon  has  nothing  to 
urge. 

These  being  the  facts,  we  have  to  consider  whether 
the  board  have  acted  in  a  manner  justified  by  the 
Act  of  Parliament.  It  is  an  Act  which  creates  a 
duty  in  the  Board  of  Trade.  The  first  duty  of 
the  board  under  this  Act  is,  if  they  are  satisfied 
that  human  life  is  in  danger,  to  endeavour  to 
protect  it,  so  far  as  the  statute  gives  them  power 
to  interfere.  I  am  of  opinion  that  in  taking  into 
account  that  which  is  ground  for  believing  that  a 
British  ship  cannot  go  to  sea  without  serious 
danger  to  human  life,  it  is  by  no  means  necessary 
that  the  complaint,  or  report,  or  letter,  upon  which 
the  Board  of  Trade  proceed  should  contain  these 
words;  it  is  sufficient  if  to  ordinary  men  it 
conveys  the  idea  that  the  ship  is  unfit  to  go  to  sea 
without  serious  peril  to  human  life. 

It  has  been  suggested  that  there  can  but  be 
one  survey,  that  there  must  be  one  survey,  and 
one  only,  and  that  the  Board  of  Trade  cannot 
supplement  any  imperfect  or  incorrect  details. 
I  think  it  would  be  utterly  unreasonable  to 
construe  this  Act  of  Parliament  in  any  such  way. 

Then  it  is  said  that  the  report  must  in  actual 
terms  find  that  the  ship  is  unfit  to  go  to  sea  with- 
out danger  to  human  life.  Now  I  find  nothing  in 
the  Act  requiring  this.  The  fair  meaning  of  the 
Act  of  Parliament  is  this,  that  if  by  a  fair  and 
reasonable  inference  it  can  be  derived  from  the 
report,  that  the  ship  cannot  proceed  to  sea  with- 
out serious  danger  to  human  life,  the  Board  of 
Trade  may,  if  they  act  bond  fide,  draw  the  in- 
ference and  stop  the  ship. 
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I  therefore  come  to  the  conclusion  that  the  Board 
had  upon  the  12th  Nov.  received  a  report,  which 
would  quite  warrant  them  in  thinking  that  the 
ship  could  not  proceed  to  sea  without  serious 
danger  to  human  life. 

The  question  then  is,  what  in  point  of  fact 
was  the  course  adopted  by  the  board  P  I  am 
inclined  to  think  that  the  letter  of  the  15th  of 
Not.  was  an  order,  but  I  do  not  think  it  is 
necessary  to  decide  that  question,  because  whether 
the  letter  of  the  15th  Nov.  was  an  order  or  not, 
the  letter  of  the  7th  Jan.  undoubtedly  was  an  order, 
as  it  seems  to  me,  and  was  an  order  which,  for 
the  reasons  I  have  given,  the  board  were  perfectly 
competent  to  make.  I  think,  therefore,  that  the 
board  have  acted  well  within  their  powers. 

It  is  perhaps  not  necessary  to  say  more,  but  I  will 
add  that,  as  at  present  advised,  as  the  matter  has 
been  raised  (though  I  quite  feel  that  there  are  certain 
difficulties  in  the  way  of  the  opinion  that  I  have 
formed  by  reason  of  the  wording  of  the  4th  sub- 
section) I  do  not  assent  to  the  interpretation 
suggested  by  the  Attorney  General  of  the  4th  sub- 
section. I  think  the  4th  sub-section  must  be 
confined  to  the  object  of  the  act,  and  that  the 
board,  having  detained  a  ship  for  the  purpose 
of  being  surveyed,  cannot  detain  ad  infinitum 
a  ship  originally  detained  merely  for  a  survey. 
They  cannot  detain  her  after  the  purpose  has 
been  satisfied  by  a  proper  survey.  This  point, 
however,  was  not  fully  argued,  as  the  learned 
Attorney-General,  having  a  strong  case  on  other 
grounds,  did  not  think  it  necessary  to  press  this 
upon  us. 

This  is  no  doubt  a  very  important  matter  to 
private  persons.  It  is  also  a  very  important 
matter  to  the  public,  and  I  think  we  should  not 
discharge  our  duty  if  we  allowed  it  to  be  sup- 
posed that  objection  of  a  technical  kind,  or  of  a 
formal  nature,  can  prevail  when  the  power  en- 
trusted to  the  Board  of  Trade  has  been  substan- 
tially well  and  properly  used. 

Denman,  J. — I  am  of  the  same  opinion. 

I  think  that  on  the  7th  Nov.  a  valid  order  was 
made  by  the  Board  of  Trade,  and  that  that  order 
was  in  fact  the  order  under  which  the  vessel  was 
detained.  The  statute  enables  the  board  when 
they  have  reason  to  believe  that  any  British  ship 
is  by  reason  of  the  defective  condition  of  her  hall, 
or  for  other  reasons,  unfit  to  proceed  to  sea  with- 
out serious  danger  to  human  life,  to  appoint  a 
surveyor  to  survey  such  ship,  and  to  order,  if 
they  think  fit,  that  such  ship  shall  be  detained  for 
the  purpose  of  being  surveyed,  and,  thereupon  any 
officer  of  customs  may  detain  such  ship  until  her 
release  be  ordered,  either  by  the  board,  or  by  any 
court  to  which  an  appeal  ia  given  by  the  Act.  The 
Act  goes  on  to  enact  that  upon  receipt  of  the  sur- 
veyor's report,  the  board  may,  if  in  their  opinion 
the  ship  cannot  proceed  to  sea  without  serious 
danger  to  human  life,  make  such  farther  order  as 
they  may  think  requisite  as  to  the  detention  of  the 
ship  or  as  to  her  release.  The  letter  from  Mr. 
Spear  was  ample  justification  for  the  holding  by 
the  Board  of  Trade  of  the  opinion  that  this  vessel 
could  not  proceed  to  sea  without  serious  danger  to 
human  life.  On  the  7th  Nov.,  acting  upon 
their  opinion,  the  Board  write  to  the  owner 
and  inform  him  that  they  have  reason  to 
believe  that  the  ship  cannot  proceed  to  sea 
without  serious  danger  to  human  life,  and  that 
they  have  ordered  her  detention  for   the  pur- 


pose of  holding  a  survey.     On  the  12th  a  suns; 
is  made,  and  a  report  is  made  by  the  surreyon. 

It  is  contended  tnat  this  report  was  insxiffigs* 
Now  what  is  the  report  P  [His  Lordship  rod*] 
Looking  to  the  very  purpose  for  which  the  mrrn 
and  the  report  were  made,  I  think  the  report  at* 
ciently  shows  that  the  ship  was  unfit  to  proceeds 
sea,  and  could  not  do  so  without  serious  dangers 
human  life.  Reports  of  this  kind  are  not  tosj 
construed  like  special  demurrers  of  former  daji, 
but  sensibly  and  by  the  light  of  practical  xmda> 
standing.  On  the  15th  Nov.  the  Board  gmi 
notice  in  a  letter  to  the  plaintiff,  which  has  bos 
treated  as  an  order,  and  to  a  certain  extent  i 
was  so  regarded  by  the  plaintiff  himself;  hot  If 
myself  I  do  not  regard  it  as  an  order;  it  wn,I 
think,  rather  a  letter  written  in  anticipation  off  si 
order  which  might  at  any  moment  be  made.  Tkt 
letter  is  thoroughly  informal,  and  contains  tens 
which  are  of  the  character  of  a  negotiation  rata* 
than  of  an  order.  I  put  upon  it  this  constrootka, 
that  it  comes  to  this,  "If  you  choose  to  com to 
our  terms,  we  will  make  an  order  to  such  and  ns 
an  effect."  Then  a  negotiation  takes  place,  aai 
on  the  7th  Jan.  a  final  order  is  made  that  the  skf 
should  be  detained  and  a  full  survey  made.  I  ca 
find  nothing  to  render  that  farther  and  fuller 
survey  illegal  or  improper.  It  is  made,  audi 
proves  that  the  ship  is  in  fact  unfit  to  proceed  to 
sea  without  serious  danger  to  human  life. 

Lindlby,  J. — I  am  of  the  same  opinion. 

I  agree  with  Mr.  Lanyon  that  the  doty  of  the 
Board  under  this  statute  is  to  protect  human  lifc 
and  not  to  see  after  cargoes.  1  do  not  think  any 
one  denies  that  a  ship  may  be  nnseaworthy  astoi 
particular  cargo,  or  for  a  particular  voyage,  aai 
yet  fit  to  go  to  sea  without  danger  to  life.  Bot 
with  the  rest  of  his  argument  I  cannot  agree.  I 
think  his  criticism  upon  the  form  of  complaint 
and  of  the  first  survey,  without  warrant.  I  appR* 
hend  that  it  is  sufficient  if  a  report  show  upon  tie 
face  of  it  by  reasonable  inference  that  the  ship  ■ 
unfit  to  proceed  to  sea  without  serious  danger  to 
human  life.  That  being  so,  I  am  unable  tow 
that  the  board  have  in  any  respect  exceeded  their 
powers.  Now  with  reference  to  the  question  of 
whether  the  letter  of  the  15th  Nov.  is  to  be  oo* 
sidered  as  an  order  or  not,  I  am  inclined  to  think* 
was  not.  I  think  it  was  part  of  the  correspond- 
Let  us  test  it  in  this  way.     Supposing  ■ 


once. 


appeal  under  the  Act  had  been  brought  again* 
that  letter,  it  seems  very  .doubtful  whether  sett 
an  appeal  could  be  sustained.  The  answer  wosH 
be,  it  is  not  an  order  against  which  an  ami 
lies.  From  the  correspondence  it  is  plain  lie* 
;ras  no  unreasonable  delay,  the  plaintiff  has  at 
one  but  himself  to  blame  for  the  delay  that  look 
place. 

With  reference  to  the  question  raised  by  few 
Attorney-General  as  to  the  4th  clause  of  ■** 
12,  namely,  that  the  short  answer  to  their  quests* 
would  be  to  rely  upon  the  words,  "  And  thereastl 
any  officer  of  the  customs  may  detain  such  est 
until  her  release  be  ordered  either  by  the  Boat! 
of  Trade,  or  by  any  court  to  whioh  the  Act  gn* 
an  appeal/*  I  am  of  opinion  that  the  constructs* 
he  suggested  is  erroneous.  I  think  the  tame  es> 
struction  is  tolerably  plain,  if  the  whole  of#* 
words  are  looked  at,  and  the  whole  of  thelaBj 
of  the  clauses.  The  power  conferred  by  that< 
is  this,  that  the  Board  of  Trade  may  order 
any  ship  shall  be  detained  for  the  purpose  of  si 
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red;  then  the  language  is  changed,  and,  aa 
rehend,  not  without  reason.     It  is  not  the 

may  detain   snch  ship,  but  that  any  officer 

customs  may  detain,  nntil,  Ac  It  appears 
lonable  to  say  that  because  the  Board  has 
to  detain  for  the  purpose  of  holding  a 
t,  they  may  detain  as  long  as  they  please, 
in  the  question  whether  this  is  a  case  in 

an  action  nil]  lie  in  this  court  for  wrongful 
>ion,  it  follows  at  onoe  that  if  the  board  is  not 

without  jurisdiction  no  action  can  lie;  bat 
sing  all  they  did  was  in  excess  of  juris- 
1,  the  common  law  remedy  by  action  is  not 
away,  and  though  the  plaintiff  might  hare 
i  to  the  Appeal  Court,  he  was  not  bound  to 
That  point,  however,  does  not  arise  in  this 
lor  is  there  any  question  for  us  as  to  whether 
.ion  of  right,  or  action  against  the  board,  is 
oper  form  of  proceeding. 
kan,  J.— "I  oipreasod  no  opinion  on  any 
-a  whioh  I  thought  were  not  in  question  in 
«e,  but  it  must  not  be  supposed  that  I  ro- 
il because  of  any  dissent  from  the  opinions 

rest  of  the  court. 


:itor    for    defendant,    The   Solicitor   to   the 


Tuesday,  Dec.  14, 1875. 
The    Carolina. 
n's  wages — Wages  earned  after  suit    com- 
\enced — Right  to  and  mode  of  recovery. 
nan  who  commences   a  suit  in  rem  for  the 
<ery  of  his  wages   can/not  have  a  decree  for 
•s  or  subsistence  money  after  the  date  of  the 
nencement   of  hit   suit,   although  he  is  ra- 
id in  the  service  of  the  ship  by  the  master ; 
he  will  be   entitled  to  an  allowance  in  the 
qf  taste  for  detention  and  subsistence  money 
■  the  date  of  the  institution  of  the  suit  to  the 

of  decree. 

ras  a  motion  in  objection  to  the  registrar's 
made  in  a  cause  of  wages  instituted  on  be- 

tbe  first  and  second  mates  and  a  seaman 
American  ship  Carolina. 

plaintiffs  had  been  engaged  to  serve  on 
;ne  Carolina,  on  a  voyage  from  Grimsby  to 
'.,  and  thence  to  Buenos  Ayres ;  but  whilst 
p  was  at  Cardiff  she  was  arrested  in  a  cause 
essaries,  and  no  appearance  being  entered 
alf  of  her  owners  or  any  other  persona,  the 

diamiaaed  the  remainder  of  the  crew,  but  ra- 
the plaintiffs  on  board  until  he  could  have  an 
unity  of  hearing  from  his  owners,  and  they 
.ed  on  board  until  2nd  Sept.  1875,  when  the 
,  without  dismissing  them,  told  them  to 
themselves  ashore,  as  he  had  no  credit,  and 
not  provide  them  with  food.  They  did  so, 
ins,  however,  on  board  the  ship  at  other 
and  in  her  service  until  she  was  sold  after 
ma  (2nd  Nov.  1875).  On  5th  Sept.  1875  the 
Ea  instituted  a  cause  of  wages  againat  the 
ad  no  appearance  having  been  entered  their 
a  waa  filed  on  12th  Oct.,  and  a  decree  wan  ob- 
mSndHov,,  1 875,  pronouncing  fortlw  claim*. 


The  petition  claimed  wages  and  subsistence  money 
up  to  the  date  of  the  decree,  and  the  whole  ques- 
tion of  the  amount  due  was  referred  to  the  regis- 
trar, who  reported  that  the  plaintiffs  were  entitled 
to  their  wages  and  subsistence  money  up  to  the 
date  of  the  commencement  of  the  suit,  out  dis- 
allowed all  wages,  Ac.,  subsequent  to  that  date. 
To  this  report  the  plaintiffs  now  objected. 

W.  0.  F.  Phillimore,  in  support  of  the  objection. — 
The  question  is  whether  wages  and  subsistence 
money  should  be  given  up  to  Nov.  2  or  only  to  Sept. 
5.  [The  Registeab.— The  claim  from  Sept  5  to  Nov. 
2  was  disallowed,  because  it  has  always  been  the 
practice  in  the  registry  to  give  subsistence  money 
and  compensation  for  detention  from  the  date  of 
the  institution  of  the  suit  in  the  way  of  costs ;  and 
because  plaintiffs  in  wages  suits  cannot  get  wages 
for  a  period  after  they  have  left  the  service  of  the 
ship,  which  they  practically  do  before  instituting 
their  suit.]  There  is  no  reason  why  a  servant 
should  not  continue  in  a  person's  service,  and  yet 
sue  that  person  for  his  wages;  tbe  commencement 
of  the  action  does  not  terminate  the  contract  of 
service.  [SirB.  Phillimoke.— Practically,  however, 
the  commencement  of  an  action  would  operate  as 
the  termination  of  the  contract.]  Here,  nowever, 
the  plaintiffs  actually  remained  on  board  and  in  the 
service  of  the  ship  after  the  institution  of  the 
suit,  and  did  not  terminate  their  contract.  They 
remained  in  the  service  of  the  ship  until  she  was 
sold.  It  is  constantly  the  practice  to  allow  wages 
to  foreign  seamen  after  the  institution  of  their 
suit  when  they  are  sent  home  from  this  country : 
Williams  and  Bruce,  Admiralty  Practice,  p.  165. 
On  taxation  of  costs  the  plaintiffs  would  not  get  the 
same  amount  aa  as  they  would  for  wages. 

Sir  B.  Phillimobb .— I  should  be  loth  to  alter  the 
established  practice  of  the  court,  which  unques- 
tionably does  eiiflt,  without  some  very  strong 
authority  being  shown  to  me.  The  practice  of  tha 
registry  in  this  respect  is  founded  upon  the  prin- 
ciple that  when  a  seaman  institutes  a  suit  for 
wages  he  ceases  to  have  any  claim  for  subsequent 
wage*  upon  the  ship,  and  that  principle  lias  been 
acted  upon  in  a  great  variety  of  cases.  It  is  said 
that  there  is  a  great  hardship  in  the  mariner 
being  left  without  any  claim  for  support  after  he 
has  left  the  ship,  in  the  interval  between  tbe 
institution  of  the  suit  and  the  hearing  of  the  cause. 
But,  substantially,  he  would  receive  a  sum  of  money 
for  his  maintenance  and  detention  when  tbe  ques- 
tion of  costs  came  to  be  decided.  It  issaidthatthese 
men  stayed  on  board  after  the  institution  of  the 
suit,  and  at  the  request  of  the  master.  Those  are 
circumstances  to  be  brought  before  the  taxing 
officer,  and  I  should  surmise  that  the  registrar 
would  pay  considerable  attention  to  an  affidavit 
with  regard  to  the  employment  of  seamen  on  board 
the  vessel  after  the  institution  of  the  suit.  There 
would  be  a  ground  of  appeal  if  it  were  not  given 
due  weight  to,  and  a  proper  allowance  not  made 
to  tbe  seamen.  I  decline  to  vary  the  registrar's 
report,  aa  such  a  variation  ae  that  asked  for  would 
be  a  subversion  of  the  practice  of  the  court,  which 
has  existed  for  a  very  long  period. 

Solicitors  for  the  plaintiffs,  Fielder  and  Sumner. 


MARITIME  LAW  CASES. 


)    ANOTHER   V.    ADAMS   A 


fOr.min. 


Supreme  Court  of  Jfobicatun. 

COURT   OF   APPEAL. 


Wednesday,  Feb.  2,  1876. 


HlCIOX   AND    ANOTHElt  II,  ADAMS    AMD    AKOTBEB. 

Ooatractfor  sale  of  goods — Cost,  freight,  and  in- 
surance— Construction  of— Policy  of  insurance — 
Delivery  of  to  vendee — -"  Memorandum  articles." 

The  plaintiffs,  at  New  York,  contracted  to  sell  and 
deliver  1000  quarter*  of  wheat  to  the  defen- 
dants at  Bristol,  upon  the  tervts,  "cost, freight, 
and  insurance."  Through  a  mistake  the  plain- 
tiffs shipped,  by  a  sailing  vessel,  a  cargo  of  2000 
quarters  of  wheat  to  X.  at  Bristol.  They  also 
forwarded  to  K.  by  steamer-  a  hill  of  lading  and 
a  policy  of  insurance  of  the  whole  cargo  of  wheat 
shipped.  This  policy  was  "free  from  particular 
average." 

K.,  at  the  request  of  the  plaintiffs,  accepted  a  bill  of 
exchange  drawn  upon  him  by  them  for  the 
price  of  the  2000  quarters.  The  defendants  after- 
wards refused  to  accept  the  1000  quarters  from 
K. 

Held  Irevnrrmg  the  judgment  of the  Exchequer  Divi- 
sion), thai  in  an  action  against  the  defen- 
dants for  breach  of  a  contract  to  accept  the  1000 
quarters,  the  plaintiffs  were  not  "  ready  and 
willing  "  to  deliver  the  1000  quarters  to  the  de- 
fendants within  the  terms  of  their  contract. 

Appral  from  Exchequer  Division. 
The  action  was  brought,  to  recover  damages  for 

breach  of  a  contract  by  the  defendants  to  accent 

goods  which  the  plaintiffs  alleged  the;  had  sold 

and  were  ready  and  frilling  to  deliver  to  the  defen- 

The  first  count  of  the  plaintiffs'  declaration  was, 
"for  that  it  was  agreed  between  the  plaintiffs  and 
the  defendants  that  the  plaintiffs  should  sell  and 
deliver  to  the  defendants,  and  the  defendants 
should  buy  and  accept  from  the  plaintiffs,  1000 
quarters  Mill  wank  ie  wheat,  at  the  price  of 
21.  13s.  Sd.  per  quarter ;  the  said  price  for  the  said 
goods  to  be  paid  by  the  defendants'  acceptance  of 
the  plaintiffs'  bill  of  exchange  for  the  price  there- 
of, payable  to  the  plaintiffs  or  order  at    sixty 

Averment  of  fulfilment  of  conditions  prece- 
dent. 

Breach,  that  the  defendants  "  did  not  nor  would 
accept  the  said  goods  or  any  of  them,  and  did  not 
nor  would  pay  the  plaintiffs  for  the  same  goods  by 
accepting  the  said  bill  of  exchange  as  aforesaid, 
whereby, '  Ac. 

The  second  oount  set  out  an  agreement  between 
the  plaintiffs  and  the  defendants  that  "the  plain- 
tiffs should  sell  to  the  defendants,  and  the  defen- 
dants should  bay  from  the  plaintiffs,  1000  quar- 
ters Millwankie  wheat,  at  the  price  of  21.  13b.  Sd. 
per  quarter,  upon  the  terms  that  the  plaintiffs 
should  deliver  the  said  goods  to  the  defendants, 
and  the  defendants  should  accept  and  pay  for  the 


Averment    of    fulfilment  of    conditions  pro- 
Broach  :  That  the  defendants  would  not  scsst 
the  said  goods  from  the    plaintiffs,  nor  pay  the. 
for  the  same,  whereby,  Ac. 
There  were  also  the  usual  money  counts. 
Pleas:  1.  To  the  first  and  second  counts  of  fa 
declaration,  denial  of  agreements  aa  alleged,  iii 
to   the  said  first  two   counts,  that  the  pimtat 
were  not  ready  and  willing  to  deliver  the  sal 
goods  as  alleged.    3.  A  denial  of  the  bnwfa 
alleged.     4.  Rescission  of  the  contracts  set  mt  Ij 
the  declaration.     5.  To  the  money  counts  tea 
indebted. 

Issue  was  taken  by  the  plaintiffs  on  ttsi 
pleas. 

The  action  was  tried  at  the  Bristol  Spring  ir 
sizes  in  1875,  when  a  verdict  was  found  far* 
plaintiff  for  the  damages,  30001.,  claimed  brat 
declaration,  leave  being  reserved  to  the  defesnk 
to  move  to  enter  a  verdict  for  them,  or  nonnut.f 
to  reduce  the  damages.  The  court,  tobavepsw 
to  draw  inferences  of  fact. 


On  the  22nd  May  1874,  the  plaintiffs, 
Hughes,  Hickox,  and  Co.,  who  are  large  i 
sion  merchants  at  New  York,  sent  a  cable  nMsfja 
to  the  defendants,  Mes srs.Henery, Adams,  sndu. 
who  carry  on  their  business  at  Gloucester,  ofMst 
them  a  load  (about  1000  quarters)  of  Mflhnats 
wheat,  at  53s.  6d.  per  quarter.  The  plaintifi  * 
sent,  at  the  same  time,  a  cable  message  to  Mesa 
Kruger  and  Co.,  of  Bristol,  with  whom  thnU 
been  accustomed  to  do  business  largely,  offaoj 
them  two  loads  or  2000  quarters  of  the  same  «M 
at  "  53i.  3d.  per  quarter,  in  bags  direct  to  BrisM 
C.  F.  I."  (i.e.,  coat,  freight,  and  insurance),  us 
defendants,  in  reply  to  the  message  tbi 


oeived  from 


in  reply  to  the  message  they  bain- 

the  plaintiffs,  sent  back  a  reply,  list 

,  "To  Hickox,    New  York,  am*' 

tne  senders  name  being  omitted  in  order  to 

The  plaintiffs  assumed  that  this  reply  eaaeL 
Kruger  and  Co.,  and  they  accordingly  tttsss 
the  wheat  by  sailing  vessel  for  Bristol;  sal  a 
the  5th  Jane  1874,  they  wrote  to  Messrs 

and  Co.,  informing  them  of  the  fact,  and 

plaintiffs  bad  drawn  upon  Kruger  and  Co.  kl 
45971. 18s.  9d.  (the  price  of  the  two  loads  of  wis* 
at  three  days'  sight.  The  plaintiffs  with  *• 
letter,  forwarded  by  steamer  an  invoice  of  Is 
wheat  sold,  and  a  certificate  of  insurance  of  ss 
Oriental  Mutual  Insurance  Company,  skst 
certified  that  the  company  had  insured,  us** 
a  policy  made  Tor  the  plaintiffs,  "  23,900  4 "  " 
in  gold  on  15,786  bushels  of  wheat,  in 
bags,  free  of  particular  average  (unless  the  wssl 
be  stranded,  sunk,  burned,  or  in  collision),  fth 
at  sum  insured,  shipped  on  board  of  tl  ' 
Thomas  Baynes  at  and  from  New  York  to  E 
and  it  is  hereby  understood  and  agreed,  i 
case  of  loss,  such  loss  is  payable  to  ths  a_ 
Hughes,  Hickox,  and  Co.,  on  surrender  of  # 
certificate.  This  certificate  represents  and  tsat 
the  place  of  the  policy,"  Ac. 

The  plaintiffs  also  forwarded  the  billof  1sl_^ 
the  wheat  to  Kruger  and  Co.,  and  a  kill)1 
change  signed  by  the  plaintiffs,  and  drawl*! 
Kruger  and  Co.  for  45971. 18s.  ftt,  payabhr* 
days  after  sight  to  the  plaiatiCa'  order. 
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tb  to  acknowledge  the  receipt  of  jour  oable  mei- 

SBsterday' a  date,  as  follows,  "  offer  load  Mill- 
ty  three  six  Bail  Bristol,"  to  which  we  replied 
"  and  which  we  Dow  bag  to  confirm.  We  suppose 
!  sixty  day*  on  bankers  ;  however,  no  doubt  yon 
ng  folly  on  Una  point. 

laintiffs  received  this  letter  at  some  time 
3  5tb,  and  before  the  8th  June, 
e  8th  June  the  plaintiffs  wrote  to  the  de- 
i  explaining  the  mistake  which  had  been 
ad  saying : 

ve  therefore  written  Messrs.  Kruger  and  Co., 
our  draft  on  yon  at  sixty  days,  for  the  amount 
closed  invoice  .for  one  load],  say  23401. 15..  10d., 
>g  them  to  attach  bills  of  lading  for  property 
I  therein,  and  present  for  your  aoceptanoe.  We 
ih  the  above  explanation,  yon  will  duly  honour 
,  4c. 

Iain  tiffs  forwarded  to  the  defendants,  with 
sr,  an  invoice  for  one  load  of  wheat,  con- 
if  7994  bnstiels,  at  b3e.  6d.  per  bushel. 
e  same  day  the  plaintiffs  wrote  to  Kroger 
explaining  what  had  occurred,  and  going 
7' 

ind  documents  having  gone  forward  to  yon  by 
f  the  6th,  we  shall  request  yon  by  cable  to  honour 
mr  account.  We  now  inclose  onr  draft  at  sixty 
■tan,  Adams  for  23401. 15s.  10if.,  which  we  request 
:ach  to  bill  of  lading  for  7994  bushels  wheat,  and 


Iering  a( 

raft  drawn  upon  the  defendants  by  the 
i  for  23402.  15*.  10d.,  parable  sixty  days 
te  to  the  order  of  the  plaintiffs,  was  for- 
do Kruger  and  Co.  with  this  letter,  and 
weed  "Fay  Messrs.  Kruger  and  Co.  or 
lughes,  Hickox,  and  Co." 
e  10th  June  1874,  the  plaintiffs  sent  the 

I  telegram  to  Krnger  and  Co. :  "  Honour 
i  Jnne  for  our  account,  letter  8th    ex- 

e  20th  Jnne  the  defendants  wrote  to  the 
i  a  letter  beginning,  "  We  have  none  of 
ours  to  reply  to,"  and,  after  stating  that 
kewt  were  dull,  &c,  the  letter  concluded, 
an  effort   to  do  business  in  the  Bristol 

II  through." 

e  24th  Jnne  the  defendants  wrote  to 
and  Co.,  "Without  prejudice  we  will 
he  boatload  of  wheat  whipped  per  Thomat 
if  they,  Messrs.  Hughes,  Hickon,  and 
consign  to  our  care  the  other  boatload 
on  their  account.  If  yon  are  not  in  a 
to  make  this  arrangement  we  leave  it  in 
ids  to  cable  out  this  offer  for  their  reply 
w." 

;  same  day  the  defendants  refused  to 
le  bill  of  exchange  which  the  plaintiffs 
m  upon  them,  and  which  was  presented 

acceptance   by  Kruger    and    Co.,    and 
jly  protested.    Messrs.  Kruger  and  Co. 
accepted  the  bill  of  exchange  drawn  on 
the  plaintiffs. 
3  27th  June  the  defendants  wrote  to  the 

expressing  surprise  that  the  plaintiffs 
led  wheat  to  them,  and  saying  that,  baring 
ithiiig  from  the  plaintiffs  for  a  month, 
bought  ebiowherH ;  but  that,  in  order  to 
it  the  transaction,  the  defendants  had 


offered  Kruger  and  Co.  to  take  one  load  of  wheat 
on  condition  of  baring  the  other  load  consigned 
to  them,  but  that  the  defendants  had  heard 
nothing  more  from  Krnger  and  Co. 

On  9th  July  1874,  immediately  after  the  receipt 
of  the  last-mentioned  letter,  the  plaintiffs  tele- 
graphed to  the  defendants,  "  Accept  your  propo- 
sition;   hare  ordered  Krnger   to   deliver    your 

On  the  11th  July  1874  the  defendants  wrote  to 
the  plaintiffs  refusing  to  take  the  wheat.  The 
price  of  wheat  had  fallen  considerably  between 
the  date  of  the  plaintiffs'  first  offer  of  the  22nd 
May  and  the  refusal  of  the  defendants  to  accept 
the  goods. 

On  the  19th  April  1875,  a  rule  was  obtained  by 
the  defendants  ordering  the  plaintiffs  to  show 
canse  why  the  verdict  for  them  should  not  he  set 
aside,  and  a  verdict  for  the  defendants  or  a  non- 
suit entered,  on  the  grounds  that  there  was  no 
memorandum  of  the  contract  within  the  Statute 
of  Frauds,  that  the  plaintiffs  had  not  performed 
the  contract  on  their  side ;  that  the  tender  was  not 
one  which  the  defendants  were  bound  to  accept, 
no  policy  of  insurance  having  been  tendered,  or 
why  the  damages  should  not  be  reduced  pursuant 
to  leave  reserved. 

On  the  16th  November  1875,  the  Exchequer 
Division  made  an  order  that  the  damages  found 
for  the  plaintiff  on  the  trial  be  reduced  to  150(., 
and  as  to  the  residue  of  the  rule  that  it  be  dis- 
charged. 

It  was  against  this  order  that  the  defendants 
now  appealed. 

Benjamin,  Q.O.  (with  him  Colo,  Q.C.  and 
Pethertim)  for  the  appellants. — The  plaintiffs  were 
never  in  a  position  to  carry  out  their  contract  with 
the  defendants.  The  letter  of  the  8th  June  from 
Hickox  to  Adams,  announcing  the  mistake, 
reached  Adams  on  the  23rd  or  24th.  The  terms 
of  the  contract  then  were,  "  cost,  freight,  and 
insurance."  The  defendants  were  entitled  to  hare 
a  transfer  of  the  policy  of  insurance  at  the  same 
time  that  the  bills  were  presented  Tor  their  accept- 
ance. The  actual  policy  would  hare  been  no  use 
to  the  defendants.  It  was  of  use  to  Krnger  and 
Co.,  who  had  a  lien  upon  it.  It  is  true  that  it 
might  hare  been  indorsed  with  a  notice  that 
Kruger  held  it  for  the  defendants ;  but  that  would 
have  been  of  no  service  to  the  defendants,  who 
could  not  hare  delivered  it  to  a  purchaser  of  the 
goods.  Besides,  the  policy  covered  the  whole 
quantity  of  wheat  shipped  in  the  Thomas  Bayne, 
and  waa  warranted  "free  of  particular  average," 
BO  that  the  defendants  could  not  have  recovered 
upon  the  policy  if  there  had  been  a  total  loss  of 
their  load  of  wheat.  The  plaintiffs  were  never 
ready  and  willing  to  deliver  the  policy  to  the 
defendants. 

Lopes,  Q.C.  (with  him  A.  Collins),  for  the 
respondents,  the  plaintiffs  below. — It  is  admitted 
that  there  was  no  actual  delay  in  forwarding  the 
goods,  and  there  is  no  dispute  as  to  the  quality  of 
them.  We  were  ready  and  willing  to  deliver  the 
policy  within  the  terms  of  the  contract.  Those 
ermswere   "cost,   freight,  and  insurance."     The 

C"  ntiffs  did  insure— not  the  one  load  separately, 
the  two  loads,  one  of  which  Kroger  was  to 
hand  over  to  the  defendants',  and  the  other  to  sell 
and  account  fox  to  the  plaintiffs.  tawHipi  that 
Krugar  and  Co.,  whea  they  offend  the  draft  to 
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the  defendants  for  acceptance,  had  offered  also 
the  policy  covering  both  the  loads;  the  defen- 
dants conld  have  then  gone  into  the  market  with 
their  policy,  and  no  objection  conld  be  made  by  a 
purchaser  that  the  policy  covered  more  than  the 
quantity  offered.  Kroger  and  Co.  were  the  plain- 
tiffs' sole  agents  in  England,  and  it  must  be 
assumed  that  they  ^iould  have  done  everything 
possible  to  help  their  principals.  Kruger  and 
Co.  would  not  have  been  damnified  if  they  had 
passed  the  policy  on.  If  the  excepted  risk  of  par- 
ticular average  bad  been  in  per  tea,  the  defendants 
would  have  been  entitled  to  complain  that  the 
goods  had  not  been  insured  according  to  the  con- 
tract. [The  Lord  Chancellor. — A  purchaser 
might  be  willing  to  take  the  goods  upon  having 
the  policy  covering  the  whole  quantity  handed 
over  to  him,  and  it  may  be  that  he  then  might 
have  recovered  upon  a  loss,  but  would  Kruger  and 
Co.  have  handed  over  the  policy  under  these  cir- 
cumstances P]  We  were  in  a  position  to  do  it, 
and  I  ask  your  Lordships  to  infer  that  we  would 
have  done  it. 

Benjamin,  Q.C.  in  reply. — It  is  now  admitted 
that  we  had  a  right  to  have  the  policy  of  insurance 
delivered  with  the  shipping  documents,  but  the 
defendants  could  have  recovered  nothing  upon 
the  policy  covering  the  two  loads,  if  any  part  of 
them  remained  upon  the  ship's  arrival  in  port. 
If  all  our  load  had  been  lost,  we  could  not  nave 
recovered  a  penny.  It  is  a  peculiarity  under 
policies  to  insure  what  are  termed  "  memorandum 
articles  "  that  no  partial  loss  can  be  recovered,  for 
wheat  is  one  of  those  articles.  It  is  asking  the 
court  to  infer  a  violent  improbability,  that  Kruger 
and  Co.  would  have  given  up  the  policy — their 
only  security  whilst  the  goods  were  at  sea — for 
the  advance  of  459 7 J.  to  the  plaintiffs.  The  plain- 
tiffs assumed  that  Kroger  and  Co.  would  have 
given  it  up,  but  there  is  nothing  to  show  that 
they  would  have  done  so. 

The  Lord  Chancellor.— There  are  some  of  the 
questions  in  this  case  which  I  shall  put  aside.  As 
to  the  question  of  whether  there  was  a  contract 
in  writing  in  order  to  satisfy  the  Statute  of  Frauds, 
that  has  been  given  up.  Both  parties  seem  to  be 
agreed  that  the  case  is  to  be  taken  as  if  there  was 
a  valid  contract  for  sale  "  cost,  freight,  and  insur- 
ance," and  that  the  ordinary  shipping  documents 
were  to  be  delivered  to  the  purchaser.  I  also  put 
aside  the  mistake  as  to  the  telegrams.  It  is 
immaterial  to  follow  the  history  of  it,  because  the 
mistake  was  found  out  in  time  to  have  had  the 
1000  quarters  of  wheat  delivered  to  the  defendants, 
if  the  plaintiffs  could  have  carried  out  their  con- 
tract in  other  respects. 

Now,  when  the  mistake  was  found  out,  Hickox  and 
Co.  had  sent  forward  to  Kruger  and  Co.  a  cargo  con- 
sisting of  two  loads  of  wheat,  the  bill  of  lading 
and  a  policy  of  insurance  upon  the  whole  of  the 
parcels.  The  ship,  in  which  the  wheat  was,  being 
still  upon  her  voyage,  Hickox  and  Co.,  the  plain- 
tiffs, wrote  to  Adams  and  Co.,  telling  them  of 
the  mistake,  and  that  Kruger  and  Co.  would 
deliver  to  them  (the  defendants)  1000  quarters  of 
wheat,  and  present  a  draft  for  the  price  of  these 
1000  quarters  upon  the  defendants  payable  in  sixty 
days.  At  that  time  the  draft  which  the  plaintiffs  had 
drawn  upon  Kruger  and  Co.  for  the  price  of  the 
whole  shipment  was  just  coming  due.  The  defen- 
dants refused  acceptance  of  the  draft  upon  them 


when  it  was  presented  to  them,  and  refused,  a 
fact,  to  accept  the  "oods. 

The  question  for  us  is,  upon  the  whole  facts 
of  the  case,  are  we  to  hold  that  Hickox  aid 
Co.  were  then  ready  and  willing  to  fulfil  their 
contract  with  Adams  and  Co.  P  In  my  opinio* 
they  were  not.  It  is  an  essential  elemen 
in  their  being  ready  and  willing  to  fulfil  their 
contract  that  they  should  be  able  to  put  Adam* 
and  Co.  in  a  similar  position,  as  to  insurance 
of  their  own  load,  as  Kruger  and  Co.  were  ic 
respect  of  the  whole  quantity. 

Now,  the  insurance  of  the  goods,  being  whit 
I  have  described  it  to  be,  assuming  that  the 
policy  was  a  proper  one,  and  wonld  have  be* 
a  good  and  sufficient  one  to  satisfy  a  pur 
chaser  from  the  defendants  of  the  one  load,  if 
that  policy  had  been  handed  over  to  him,  I 
cannot  see  anything  from  which  to  infer  that 
Kruger  and  Co.  would  have  been  ready  to  hand 
oyer  that  which  was  their  only  security  fortht 
bill  which  they  had  accepted.  Then,  supporiaf 
that  they  had  been  willing  to  do  so,  would  tfcft 
have  been  a  sufficient  protection  for  Adams  aai 
Co.P  I  think  not,  for  under  the  particular  terms rf 
the  policy,  unless  there  was  a  total   loss  of  the 

foods,  no  loss  could  have  been  recovered  upon  k 
t  is,  therefore,  impossible  to  say  that  Adami  aai 
Co.  would  have  been  in  the  same  nosition  ti  I 
they  had  had  a  separate  policy  covering  the  1009 
quarters  which  they  had  purchased. 

I  am  of  opinion  that  oar  judgment  mast  be  fcr 
the  defendants. 

Lord  Coleridge,  C.J.  concurred. 

Milltbh,  L.J. — I  am  of  the  same  opinion,  li 
this  case  there  was  a  contract  to  sell  and  definr 
goods  between  a  firm  carrying  on  businetfl  4 
JNew  York  and  a  firm  at  Gloucester.  Is  tb 
English  firm  bound  to  accept  the  bill  of  lading  ft* 
the  goods  without  the  policy  of  insuranceP  I 
think  they  are  certainly  not  so  bound.  It  is  dat 
that  the  poods  could  not  be  sold  under  the  biB  i 
lading  without  a  security  in  case  of  their  total  \m 
at  sea.  Now  there  was,  in  fact,  no  policy  on  na 
wheat  alone,  but  there  was  one  on  toe  what 
quantity  consigned  to  Kruger  and  Co.  I  am  i 
opinion  that  we  must  find  that  Kroger  and  & 
were  not  ready  and  willing  to  deliver  tW 
policy  to  the  defendants  ;  and  if  Kroger  wk 
Co.  had  been,  the  plaintiffs  would  not  have  be* 
carrying  out  their  contract  with  Adamq  and  Gfc 
the  defendants,  in  delivering  to  them  a  ponf 
covering  the  whole  quantity  of  wheat. 

Judgment  for  app*B**L 

Solicitors  for  the  appellants,   WhUe$,  fiotfai 
and   Co.,  for  Henry    Brittan,  Pre**,  and  hd% 

Bristol. 

Solicitors  for  the  respondents,   Clark,  W$t 
cock,  and  Byland,  for  Fuesel  and  Co.,  Bristol 
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Friday,  Feb.  11,  1876. 
Listek  v.  Yan  Haansbbbgen. 

Charter-party — Undue  detention  in  loading — Ex- 
emption  of  charterer — Lien  of  owner. 

In  an  action  by  shipowner  against  charterer,  there 
was  a  claim  for  undue  detention  in  loading  the 
ship.  The  charter-party  contained  a  stipulation 
that  as  the  defendant  was  acting  on  behalf  of 
another  party,  his  liability  should  cease  as  soon 
as  the  cargo  was  shipped,  loading  excepted,  the 
owner  and  master  of  the  vessel  agreeing  to  rest 
solely  o»*  tlieir  lien  on  the  cargo  for  freight,  de- 
murrage and  aU  oilier  claims  ;  which  lien  it  was 
theieby  agreed  they  should  have. 

Held  upon  demurrer  that,  whether  the  owner's  lien 
covered  the  claims  in  the  action  or  not,  the  de- 
fendant was  liable  for  all  damage  incurred  before 
the  cargo  was  completely  shipped ;  and  that  the 
action  was  maintainable. 

This  was  an  action  by  shipowner  against  charterer 
upon  a  charter-party,  in  the  following  words : — 

Newcastle-upon-Tyne,  14th  June,  1875. 
It  is  this  day   mutually  agreed  between  Mr.  John 
Lister,  owner  of  the  British  or  privileged  good  ship  or 
vessel  called  the  Antias  of  Hartlepool,  of  the  burden  of 
18}  keels  or  thereabouts,  now  in  the  river  Tyne,  and 
Messrs.  Van  Haansbergen  and  Usher  of  Newcastle-upon- 
Tyne,  as  agents  to  the  Freighters  of  the  said  ship,  Messrs. 
A.  Vander  Leems,  Son,  and  Co.,  for  one  voyage  from  the 
river  Tyne  to  Rotterdam.    That  the  said  vessel,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  sail  and  proceed 
as  directed  by  the  said  freighters  and  there  load  from 
1    the  factor  of  the  said  freighter  a  full  and  complete  oargo, 
t    consisting  of  four  to  five  keels  firebricks,  and  load  np 
.'    with  Ramsay's  Garesfield  coke  not  exceeding  what  she 


proceed  with  the  first  opportunity 

r  all  possible  dispatch  to  Rotterdam,  and  there  deliver  the 
amine  alongside  any  vessel,  wharf,  or  warehouse  as 
ordered,  where  she  can  safely  deliver  on  being  paid 
freight  at  and  after  the  rate  of  62.  5s.  sterling  per  heel  of 
16  tons  for  the  coke,  at  72 10s.  sterling  per  keel  of  21 
tone  for  the  brioks  for  the  quantity  taken  on  board  as 
■foresaid,  and  22  2s.  gratuity ;  the  freighter  paying  all 
dues  and  duties  on  the  oargo,  and  the  ship  all  other 
charges.  As  soon  as  the  oargo  is  shipped,  the  master 
to  sign  the  bills  of  lading  as  presented  without  prejudice 
to  this  oharter.  This  charter  being  concluded  by  the 
amid  Messrs.  Haansbergen  and  Usher  for  and  on  behalf  of 
another  party,  it  is  agreed  that  all  liability  of  the  former 
■hall  oease  as  soon  as  the  oargo  is  shipped,  loading 
esfoepted,  the  owners  and  master  of  the  vessel  agreeing 
to  rest  solely  on  their  lien  on  the  oargo  for  freight,  de- 
murrage, and  all  other  olaixns,  and  which  lien  it  is 
hereby  agreed  they  shall  have,  and  that  the  vessel  is  to 
be  reported  and  cleared  at  the  custom  house  at  New- 
emstle  by  the  said  Messrs.  Haansbergen  and  Usher,  and 
mU  money  for  charges  or  otherwise  due  by  the  owners  or 
Blaster  shall  be  paid  on  the  captain  receiving  despatches 
(the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever 
daring  the  said  voyage  always  exoepted).  The  freight 
to  be  paid  on  unloading  and  right  delivery  of  the  cargo 
l&  cash  for  ship's  use,  and  the  remainder  by  an  approved 
bill  on  London  at  two  months'  date  or  all  in  cash  equal 
thereto  at  master's  option.  Seven  working  days  are  to 
allowed  the  said  merchants  for  unloading  (if  the  ship  is 
sooner  despatched)  and  demurrage  to  be  paid  over 
above  the  said  lying  days  at  22.  per  day  penalty  for 
^porformanee  of  this  agreement,  amount  of  freight. 

Vol.  m,  N.S. 


The  vessel  to  be  addressed  to  the  charterer's  agent  at 
port  of  discharge  paying  the  usual  brokerage  only. 

By  authority  of  owner. 

ppro  Jamis  Thompson. 

J  Knott, 

As  agents  Van  Haansbbbgen  and  Usher. 

Witness,  J.  A.  Havelock. 

The  declaration  set  out  the  material  parts  of  the 
charter-party,  and  averred  that  the  plaintiff  car- 
ried the  said  cargo  in  the  said  ship  to  Rotterdam 
aforesaid,  and  there  delivered  the  same  in  ac- 
cordance with  the  said  agreement,  and  all  condi- 
tions were  fulfilled  and  all  things  happened  and 
all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  have  the  said  charter-party  performed  by  the 
defendants  on  their  part,  and  the  defendants  in 
loading  the  said  ship  unduly  detained  the  same 
beyond  the  proper  time  provided  for  the  loading 
thereof,  whereby  the  plaintiff  was  deprived  of  the 
use  of  the  same,  and  incurred  expense  in  keeping 
the  same  and  maintaining  the  crew  thereof.  And  for 
a  second  breach  the  defendant  kept  the  said  ship 
on  demurrage  fourteen  days  over  and  above  the 
said  periods  so  agreed  upon  for  loading  as  aforesaid, 
and  thereby  became  liable  to  pay  to  the  plaintiff 
281.  for  demurrage  as  aforesaid,  and  has  not  paid 
the  same. 

In  the  4th  plea  the  defendant  set  out  the 
charter-party  verbatim,  and  said  that  at  the  time 
of  the  making  of  the  said  charter-party  he,  the 
defendant,  (therein  described  as  Messrs.  Yan 
Haansbergen  and  Usher),  was  agent  for  the  said 
Messrs.  A.  Vander  Leems  and  Co.,  therein  men- 
tioned, and  that  he  (the  defendant)  loaded  the  said 
agreed  cargo  on  board  the  said  ship. 

The  second  breach  of  the  charter-party  alleged 
in  the  declaration  was  demurred  to  on  the  ground, 
amongst  others,  that  no  demurrage  was  charge- 
able for  delay  beyond  the  time  for  loading. 

And  the  fourth  plea  was  demurred  to  on  the 

grounds,  amongst  others,  that  the  exemption  of 
ability  clause  in  the  charter-party  did  not  apply 
to  loading  and  liabilities  incurred  in  respect 
thereto ;  and  the  plea,  whilst  affirming  that  the 
defendant  loaded  the  said  ship,  did  not  allege 
that  he  loaded  it  within  the  proper  time  and 
without  delay ;  and  the  fact  that  the  defendant 
was  acting  as  agent  did  not,  nnder  the  wording  of 
the  charter-party  set  forth,  release  him  from  the 
above-mentioned  liabilities. 

Watkin  WHXiams,  Q.C.  (with  him  Wright), 
argued  for  the  plaintiff. — The  exemption  of  the 
charterer's  liability  is  expressly  barred  with 
respect  to  loading ;  he  must,  therefore,  be  liable 
for  all  matters  connected  with  the  loading.  It  is 
not  sufficient  that  he  has  completed  the  loading ; 
he  must  have  done  it  without  delay  and  in  reason- 
able time.  Clauses  of  this  kind  have  been  dis- 
cussed and  interpreted  in 

Bannister  v.  Breslauer,  L.  Rep.  2  C.  P.  497 

Gray  v.  Carr,  L.  Rep.  6  Q.  B.  522 ;  ante,  vol.  1,  p.  115 ; 

Francesco  v.  Massey,  L.  Rep.  8  Ex.  101 ;  ante,  vol.  2, 
p.  594; 

Kish  v.  Cory.  T<  Rep.  10  O.  B.  55S ;  ante,  vol  2,  p.  593. 

Herschell,  Q.O.  contra. — The  charterer  upon  this 
agreement  is  responsible  only  for  the  loading  of 
the  cargo,  so  that  the  shipowner  may  have  an 
effectual  lien  to  cover  all  his  claims.  The  owner 
may  satisfy  the  claim  based  upon  the  alleged 
breach  of  the  charter-party  by  recouping  himself 
upon  his  lien,  and  the  charterer  is  not  liable  for 
delay  or  demurrage  in  loading. 

Blackburn,  J. — I  do  not  think  we  reouire 
a  reply  from  the  plaintiff.  The  wordi  upon  which 
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this  question  is  raised  seem  to  me  to  have  but  one 
meaning.  The  defendant  has  engaged  that  the 
vessel  shall  be  loaded  with  a  full  cargo  within  a 
reasonable  time ;  or  if  a  particular  time  be  actually 
specified,  then  within  that  time.  There  is  a  two- 
fold obligation — first,  to  load  a  full  cargo; 
secondly,  to  do  so  within  the  time  agreed.  It  is 
contended  on  the  defendant's  behalf  that  the 
charter-party  gives  a  lien  to  the  shipowner  for 
every  kind  of  claim,  both  liquidated  and  un- 
liquidated ;  the  words  are  "  the  owners  and 
master  of  the  vessel  agreeing  to  rest  solely  on 
their  lien  on  the  cargo  for  freight,  demurrage, 
and  all  other  claims,  and  which  lien  it  is  hereby 
agreed  they  shall  have."  I  have  some  doubt 
whether  "  all  other  claims  "  can  be  held  to  cover 
the  unliquidated  claim  for  unreasonable  delay; 
but  whether  they  do  or  not,  the  previous  words 
do  not  exempt  the  freighter  from  liability  for  such 
delay ;  they  are,  "  This  charter  being  concluded  by 
the  said  Messrs.  Haansbergen  and  Usher,  for 
and  on  account  of  another  party,  it  is  agreed  that 
all  liability  of  the  former  shall  cease  as  soon  as 
the  cargo  is  shipped,  loading  excepted."  This 
means  that,  with  respect  to  the  loading,  the 
freighter's  liability  remains  as  if  there  were  no 
exemption,  and  it  includes  the  delay  which  takes 
place  before  the  cargo  is  completely  shipped.  It 
is  not  necessary  to  say  whether  this  meant  to 
exempt  the  freighter  from  liability  for  every  claim 
which  the  owner  can  enforce  upon  his  lien,  for  the 
simple  and  natural  interpretation  of  the  words 
clearly  gives  the  owner  a  remedy  against  the 
freighter  for  loss  incurred  during  the  shipping  of 
the  cargo.  The  declaration,  therefore,  is  good,  and 
the  plea  is  not  a  sufficient  answer  to  it.  Our 
judgment  must  be  for  the  plaintiff. 

Lush  and  Quain,  JJ.  concurred. 

Judgment  far  plaintiff. 

Solicitors  for  plaintiff,  Gold  and  Son. 
Solicitors  for  defendant,  Williamson,  Hill,  and 
Co.,  for  Ingledew  and  Daggett,  Newcastle. 


Monday,  Feb.  14,  1876. 

Oppenheim  v.  Fraser. 

Ship  and  shipping — Sold  note — Warranty — Condi- 
tion precedent — " Ship  now  at  Rangoon" 
In  an  action  brought  by  the  vendors  against  their 
vendees  for  refusal  to  accept,  evidence  was  given 
to  show  the  circumstances  under  which  the  con- 
tract was  made,   and  that  it  was  of  vital  im- 
portance that   the  vessel  should  be  in  the  port 
named  at  the  time  of  making  the  contract.     The 
jury  found,   that  the  condition  "  ship  now    at 
Rangoon,"  had  not  been  fulfilled,  and  that  it  was 
a  condition  absolutely  vital. 
Held,  that  it  was  rightly   left  to  the  jury  to  say 
under  what  circumstances  the  contract  was  made, 
and  that  the    words  "ship  now  at   Rangoon" 
•    amounted  to  a  warranty  justifying  the  defendant 
in  saying  that  there  had  been  a  failure  of  per- 
formance of   a  condition  precedent  and  in  re- 
fusing to  carry  out  the  contract. 
Held  further,  that  the  finding  of  the  jury  was  rightly 
taken  as  an  element  in  enabling  the  court  to  say 
that  the  words  amounted  to  a  condition  precedent. 
This  was  an  action  tried  before  Blackburn,  J.  and  a 
special  jury,  at  the  Guildhall  sittings  after  Trinity 
Term  on  the  26th  Nov.  1875,  for  non-acceptance 
by  the  defendant  of  a  cargo  of  rice  according 


to  contract,  and  brought  by  the  plaintiffs  is 
vendors.  The  contract  was  made  on  the  12th 
Dec.  1873  for  the  purchase  of  1500  tons  of  rice. 
At  this  time  intense  anxiety  prevailed  in  India, 
and  in  consequence  of  the  famine  in  Bengal,  and 
the  expected  prohibition  of  exports  from  Rangoon 
to  Europe,  merchants  would  only  buy  such  cargoes 
as  were  then  being  loaded  in  Kan  goon,  or  were 
prepared  with  ships  then  at  that  port  for  the 
purpose  of  loading.  So  much  of  the  contract  is 
is  material  to  this  case  was  as  follows  : 

London,  12  Dec.,  1873. 
Sold  for  account  of  Messrs.  Oppenheim  and  Schrader 
to  our  principals,  the  cargo  of  rice  consisting  of  abott 
1500  tons  in  bags,  or  such  portion  thereof  as  may  tnin 
by  the  vessel,  new  crop,  Rangoon  per  Coldxngkam 
about- — ton 8  register — -—Captain,  now  at  Bangoas, 
to  be  shipped  daring  Dec.  1873,  or  Jan.  1874,  on  ths  fal- 
lowing conditions,  &o. 

The  Goldinghame  was  not  at  Rangoon  at  the 
time  of  the  contract  being  entered  into,  but  nv 
then  upon  a  voyage  going  to  Rangoon,  lie 
defendants  pleaded  that  it  was  a  condition  pit- 
cedent  that  the  ship  should  bo  at  Rangoon  on  the 
date  of  the  contract,  and  evidence  was  given  m 
their  behalf  as  to  the  then  state  of  trade  at  En- 
goon,  as  stated  above. 

The  jury  returned  a  verdict  for  the  defendant* 
intimating  that  the  condition  as  to  the  ship  being 
at  Rangoon  at  the  date  of  the  contract  not  having 
been  fulfilled,  and  that  being  absolutely  vital,  the 
verdict  must  be  for  the  defendants. 

Blackburn,  J.  however  gave  the  plaintiffs  lem 
to  move  to  enter  judgment  for  them,  taking  tin 
finding  of  the  jury  as  one  of  the  elements  on  whick 
the  motion  was  to  be  made. 

J.  C.  Matthew  (with  him  Sir  H.  James,  Q& 
Watkin  Williams,  Q.C.,  and  Myburgh),  mora 
accordingly. — You  are  not  entitled  to  lncorponk 
the  finding  of  the  jury  with  the  contract  for  til 
purpose  of  construing  it.  There  is  no  authority 
for  saying  that  what  is  found  by  the  jury  as  to  toe 
importance  of  the  vessel  being  at  Rangoon  can  hi 
so  incorporated.  The  evidence  tends  to  leave  tb 
construction  of  the  contract  with  the  jury,  vd 
however  important  it  might  be  that  the  rtmi 
should  be  at  Rangoon,  it  is  not  that  which  » 
dicates  whether  that  is  a  condition  precedent  or  not 
The  question  is,  what  did  the  parties  really  agm 
upon  according  to  the  words  of  the  contract  aptft 
from  the  evidence  ?  [Blackburn,  J.  cited  Grw« 
v.  Legg  (23  L.  J.  228,  Ex.;  9  Ex.  709.]  The  evida* 
docs  not  bring  the  case  within  Graves  v.  Legg  (d» 
sup.),  in  which  case  the  name  of  the  ship  was  tfe 
condition  precedent ;  and  an  averment  of  the  hi 
of  the  materiality  of  the  name  of  the  ship  append 
on  the  pleadings.  Evidence  to  show  that  "  shipn* 
at  Rangoon  "  was  of  special  and  specific  taaak 
cance  at  this  particular  juncture  is  inadmissible*" 
it  is  purely  a  question  of  construction  for  ih 
court,  and  there  is  no  evidence  of  the  purpote  i* 
which  the  contract  was  made.  [Lush,  «L— H* 
there  was  express  evidence  of  particular  and* 
ceptional  circumstances ;  surely  they  could  k 
brought  forward  to  show  the  nature  of  the  0» 
tract.  [Blackburn,  J.  cited  Behn  v  Bwn0 
(3  B.  &  S.  751;  8  L.  T.  Rep.  N.  S.  » 
1  Mar.  Law  Cas.  O.  S.  178,  329;  32  L.  £4, 
Q.  B.)]  There  was  no  agreement  betW9tt#j 
parties  that  the  words  should  be  a  conditio*  f#j 
cedent :  (Jackson  v.  The  Union  Mori** 
ance  Company,  ante,  vol.  2,  p.  436  ;  L.  Bfft 
572  ;  31  L.  f.  Rep.  N.  S.  789 ;  44  L.  J.  2hi 
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evidence  was  admitted  to  show  the  intention  of  the 
parties  the  document  itself  would  be  of  no  use,  the 
same  printed  form  of  words  between  A.  and  B. 
would  bear  a  different  meaning  than  the  same 
form  between  C.  and  D.  The  words  themselves 
are  not  ambiguous,  but  the  effect  of  them  is. 
[Blackburn,  J. — It  is  never  a  fact  to  go  the  jury 
what  the  words  of  a  contract  mean,  but  it  is  a  fact 
to  go  to  them  under  what  circumstances  are  they 
made,  and  to  what  do  they  relate.]  You  cannot, 
by  evidence  make  words  a  condition  precedent, 
and  there  being  no  ambiguity  what  evidence  was 
admissible  P  If  it  were  mere  matter  of  description 
you  could  not  admit  such  evidence ;  for  instance  if 
a  ship  were  described  as  having  a  figure  head 
painted  red.  [Lush,  J. — That  would  be  a  condition 
precedent  if  it  were  shown  that  she  was  going 
among  pirates  who  had  a  superstition  never  to 
attack  ships  with  a  red  figure  head.]  The  con- 
tract  must  be  read  in  the  writing  in  which  it  is 
expressed,  and  you  cannot  have  the  writing  plus 
parol  evidence.  The  question,  too,  is  independent 
of  whether  the  words  may  or  may  not  be  a  con- 
dition precedent ;  the  parties  would  have  gained 
advantage  by  the  resale  of  the  rice  whether  this 
particular  ship  was  in  a  port  or  not,  and  if  the  price 
tad  not  gone  down  these  words  would  not  have 
been  material :  (Corhling  v.  iMassey,  ante,  vol.  2, 
p.  18 ;  L.  Rep.  8  0.  P.  395 ;  27  L.  T.  Rep.  N.  S. 
fe6;  42  L.  J.  153,  C.  P.) 

Benjamin,  Q.O.  (with  him   Cohen,   Q.C.    and 
Patchett)  were  not  called  upon  for  the  plaintiffs. 
Blackburn,  J. — The  judgment  must  stand. 
In  all  cases  we  must  consider  the  intention  ex- 
pressed by  the  words,  and  this  must  depend  on  cir- 
cumstances. In  construing  a  will  you  inquire  in  to  all 
the  circumstances,  and  not  what  the  testator  means 
to  say,  but  what  does  he  mean  under  the  circum- 
stances.   The  same  rule  applies  to  contracts,  with 
this  difference :  everything,  all  the  circumstances 
Of  the  testator's  life,  are  relevant  in  the  case  of  a 
will,  but  in  a  contract  only  those  circumstances  are 
"T    relevant  which  both  parties  are  speaking  of  at  the 
,     time.    The  question  is,  what  the  facts  are,  of  and 
.    concerning  which  they  are  speaking  in  using  those 
'    words,  and  the  question  must  be  put  what  are  the 

l9  In  this  case  the  stipulation  was  made  that  the 

"  ship  was  "  now  at  Rangoon."    Now  is  this  a  mere 

s  Stipulation  or  a  condition  precedent  which  would 

«l  Wat  an  end  to  the  contract  P    We  must  construe 

L  ike  contract  according  to    the    state   of  things 

.  known ;  we  might  differ  as  to  whether  there  was 

*  reference  to  an  ordinary  state  of  things  or  not. 
^  I  am  not  sure  that  I  should  have  said  under  other 

-  circumstances  that  this  was  not  a  condition  prece- 
*■  dent ;  but,  with  the  evidence  and  considering  the 
"^  State  of  the  market,  the  prohibition  expected 
mS-  against  the  import  of  rice,  and  other  things,  it  is 
=&  important   to  consider  these.     The  ship   being 

*  R  in  the  port  at  that  time  is  all  important ;  they 
:*>  wanted  rice,  they  did  not  want  a  right  of  action. 
^3  In  Qraves  v.  Legg  (ubi  sup.)  the  question  was 
*r  raised  by  pleading  the  material  circumstances, 
o*:  sjnd  the  object  with  which  the  contract  was  entered 
■^  into  was  in  the  knowledge  of  both  parties.    Baron 

3  Starke  there  said  it  was  material  and  essential  to 
3  As  case.  In  Behn  v.  Burness  (ubi  sup.)  Williams, 
K>  | J.  says  the  "question  appears  to  oe  properly 
fc^nisnn  by  the  averment  in  the  plea  that  the  time 
■fcjttfcd  situation  of  the  vessel  were  essential  and 
Jftbatsrisl  parts  of  the  contract.    On  the  trial  of  the 


■a' 


issue  joined  thereon,  it  was  no  part  of  the  judge's 
duty  to  leave  to  the  jury  any  question  as  to  the 
construction  of  the  contract,  or  the  materiality  of 
any  of  its  statements.  It  was  his  function  to  con- 
strue the  contract  with  the  aid  of  the  surrounding 
circumstances  found  by  the  jury,  and  to  decide 
for  himself  whether  the  statement  that  the  ship 
was  in  the  port,  supposing  it  to  be  untrue,  was  an 
essential  part  of  the  contract,  or  a  mere  represen- 
tation, and  to  direct  the  jury  to  find  for  the  defen- 
dant or  plaintiff  accordingly.  The  question  it 
would  seem  might  also  be  raised  by  pleading  the 
material  circumstances  (as  was  done  in  Gh'aves  v. 
Legg,  9  Ex.  709),  on  which  the  defendant  relies  as 
leading  to  the  construction  which  the  plea  seeks 
to  put  in  the  instrument.  Unless  one  or  other  of 
these  modes  were  adopted,  the  court,  in  case  there 
should  be  a  demurrer  to  the  plea,  or  on  an  appli- 
cation for  judgment  non  obstante  veredicto,  would 
be  precluded  from  taking  the  surrounding  circum- 
stances into  consideration  in  aid  of  the  construc- 
tion. It  is  plain  that  the  court  must  be  influenced 
in  the  construction  not  only  by  the  language  of 
the  instrument,  but  also  by  the  circumstances 
under  which  and  the  purposes  for  which  the 
charter-party  was  entered  into."  The  course  taken 
in  Graves  v.  Legg  (ubi  sup.)  was  not  adopted  here, 
the  circumstances  not  having  been  pleaded ;  but 
it  was  left  to  the  jury  to  find  those  circumstances, 
and  they  did  find  that  it  was  absolutely  vital  that 
the  ship  should  be  Rangoon  on  the  12th  Dec.  and 
that  the  defendants'  evidence  upon  this  point  was 
true.  Hence  the  verdict  was  entered  for  the 
defendants. 

The  case  is  governed  by  Behn  v.  Burness  (ubi 
sup.) ;  this  is  in  point,  and  we  can  not  overrule  it. 

Melloe,  J. — I  am  of  the  same  opinion. 

In  this  case  Behn  v.  Burness  (ubi  sup.)  is  in 
point.  Evidence  is  not  admissible  to  show  that 
the  parties  meant  something  not  expressed,  but 
the  circumstances  under  which  the  contract  was 
made  must  be  known.  We  do  not  admit  the  evi- 
dence to  show  what  the  parties  intended,  but  to 
show  what  the  words  mean  in  reference  to  the 
circumstances.    I  think  the  judgment  must  stand. 

Lush,  J. — The  words  "  now  at  Rangoon  "  are 
capable  of  being  construed  in  two  ways,  but  they 
must  refer  to  the  circumstances  under  which  the 
contract  was  made.  It  was  for  the  jury  to  say 
what  they  were,  and  they  have  done  so,  and  said 
they  were  of  the  last  importance.  The  selling 
value  of  the  rice  was  much  affected  by  the  fact  of 
the  vessel  being  at  Rangoon  or  not,  and  the 
words  must  apply  to  the  particular  circumstances. 
Sir  H.  James  says  different  words  receive  differ- 
ent interpretations  in  different  contracts.  This  is 
so,  and  Behn  v.  Burness  shows  it.  The  verdict 
must  stand. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff,  Messrs.  Hollams,  Son, 
and  Coward. 

Solicitor  for  defendants,  W.  J.  Foster. 


Feb.  16  and  March  6, 1876. 
Thus  and  others  v.  Brass. 

Ship  and  shipping — Liability  of  charterer  for 
delay  in  unloading  caused  byjoul  weather. 

Where  a  given  number  of  days  is  allowed  to  a 
charterer  for  unloading,  a  contract  is  implied  on 
his  part  that  from  the  time  when  the  ship  is  at 
the  usual  place  of  discharge  he  will  take  the  risk 
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of  any  ordinary  vicissitudes  which  may  occur  to 
prevent  his  releasing  the  ship  at  the  expiration  of 
the  lay  days. 
By  the  terms  of  a  charter-party  a  vessel  was  to  prom 
ceed  for  a  voyage  from  P.  to  a  safe  port  in  the 
United  Kingaom  with  a  cargo  of  timber,  "  six- 
teen working  days  to  be  allowed  the  merchants 
for  loading  the  ship  at  P.,  and  to  be  discharged  at 
such  wharf  or  dock  as  the  charterer  may  direct, 
always  afloat,  in  fourteen  like  days,  and  ten  days 
on  demurrage  over  and  above  the  said  laying 
days  at  101.  per  day."     The  ship  was  loaded  and 
ordered  to  M. ;  and,  having  arrived  at  the  usual 
place  of  discharge,  commenced  the  unloading.     It 
was  the  duty  of  the  master  to  put  the  timber  over 
the  ship,  and  form  it  into  rafts,  so  that  it  might 
be    conveyed  away  by  tlie    charterer.      In    the 
course  of  unloading  bad  weatlier  came  on,  and  as 
the  rafts  could  not  be  formed,  the  charterer  could 
not  convey  the  timber  away.    A  delay  of  four  days 
was  thus  caused  in  discharging  the  ship,  and  the 
shipowners  claimed  401.  for  demurrage  : 
Held,  that,  as  by  tlie  charter-party  a  given  number 
of  days  was  allowed  for  discharging  the  cargo, 
the  charterer  was,  under  the  circumstances,  liable 
for  the  delay  in  unloading  the  vessel,  notwith- 
standing such    delay    was    occasioned    by    bad 
weather. 
The  declaration  alleged  that  in  consideration  that 
the  plaintiffs  would  deliver    to    the    defendant 
certain  timber  forming  the  cargo  of  and  carried 
by  a  certain  ship  of  the  plaintiffs  then  lying  and 
being  at  a  certain  port,  to  wit,  Stockton-on-Tees, 
and  would  allow  the  defendant  fourteen  laying 
days  for  the  unloading  of  the  same,  and  ten  days 
on  demurrage  over  und  above  the  said    laying 
days ;  the  defendant  promised  the  plaintiffs  to  pay 
to  the  plaintiffs  freight  on  the  carriage   of   the 
first  timber  from  Pennacola  to  Stockton-on-Tees 
aforesaid  at  certain    dates    agreed    on    between 
the  plaintiffs  and  defendant,  and  to  discharge  and 
unload  the  said  ship  within  fourteen  days  from 
the  day  on  which  tne  master  of   the   said   ship 
should  signify    his  readiness  and  willingness  to 
unload,  and  to  pay  101.  per  day  demurrage   for 
each  demurrage  day  that  the  said  ship  should  be 
detained  by  reason  of  the  defendant  not  unload- 
ing the  same  over  and  above  the  said  fourteen 
laying  days. 

Breach  that  the  defendants  did  not  unload 
and  discharge  the  said  ship  within  the  time  so 
agreed  upon  as  aforesaid,  but  kept  the  same  on 
demurrage  over  and  above  the  said  fourteen  days 
for  a  long  time,  to  wit  ten  days,  on  demurrage,  and 
the  defendant  thereby  became  liable  to  pay,  but 
has  not  paid,  to  the  plaintiffs  demurrage  at  the 
rate  aforesaid  for  ten  days,  and  the  defendant  also 
detained  the  said  ship  one  day  without  any  pay- 
ment or  satisfaction  to  the  plaintiffs  on  that 
behalf,  whereby  the  plaintiffs  were  deprived  of 
the  use  of  the  said  ship  during  that  time,  and 
incurred  expense,  &c. 

There  was  also  a  count  for  money  payable  for 
demurrage  of  a  ship. 

Fourth  plea  to  first  count. — That  defendant  was 
prevented  from  unloading  and  discharging  the 
ship  solely  by  the  acts  and  defaults  of  the  plain- 
tiffs and  their  agents  on  that  behalf. 

The  case  came  on  for  trial  before  Grove,  J.  and 
a  special  jury,  in  London,  during  the  Michaelmas 
Sittings,  1875,  when  the    following   facts  were 
proved.    The  plaintiff  was  n  Rhipowner,  and  the  ac-  I 


tion  was  for  eleven  days'  demurrage,  and  11.  14*.  6£ 
for  extra  dock  charges.  By  the  charter-party 
dated  Jan.  31st,  1874,  the  Norwegian  vessel 
Singleton,  chartered  by  Messrs.  Price  and  Pierce 
as  agents,  was  to  proceed  to  Pensacola  with  all 
convenient  speed  to  load  a  full  cargo  of  timber, 
and  being  so  loaded  to  proceed  to  any  safe  port  in 
the  United  Kingdom  ;  sixteen  working  days  to  be 
allowed  for  loading,  "and  to  be  discharged  at  such 
wharf  or  dock  as  the  charterers  may  direct, 
always  afloat,  in  fourteen  like  cUys,  and  ten  dajs 
on  demurrage,  over  and  above  the  said  laying  days 
at  10Z.per  day."  The  bill  of  lading  incorporated 
the  terms  of  the  charter-party,  and  wm>  indorsed 
by  the  captain.  In  pursuance  of  the  charter- 
party  the  vessel  proceeded  to  Pensacola,  and  wu 
there  duly  loaded  (bills  of  lading  being  presented 
and  signed  by  the  captain),  after  which  she  pro- 
ceeded by  order  of  the  defendants  with  the  cargo 
to  Middlesborough.      She   arrived   at   the  asoal 

flace  of  discharge  on  Sunday,  the  28th  of  Jane, 
874,  and  wrs  ready  to  discharge  her  cargo  to 
the  defendants,  by  whom  the  freight  was  pud 
the  following  day — viz.,  the  29th.  The  time  for 
discharging  expired  on  the  14th  of  July,  bat  the 
vessel  was  not  in  fact  discharged  till  the  254 
The  vessel  was  thus  kept  eleven  days  beyond  tin 
time ;  but,  as  the  delay  of  three  of  these  days  m 
admitted  to  be  due  to  default  on  the  part  of  too 
plaintiff,  a  verdict  was  ultimately  found  for  thf 
plaintiff  for  81 1.  14*.  6d.,  being  eight  days'  demur- 
rage at  107.  per  day,  and  1L  14*.  6d.  for  exta 
dock  charges.  As  regards  four  of  these  dayai 
was  admitted  that  the  delay  in  unloading  wfl 
occasioned  by  bad  weather  which  prevented  tk 
master,  as  was  his  dutv,  from  pnttinsr  the  timber 
over  the  ship  and  forming  it  into  rafts,  and  that 
tjie  charterer  was  in  consequence  unable  to  tab 
the  timber  away.  The  learned  judge  accordingly 
gave  leave  to  the  defendant  to  move  to  reduce  ttt 
verdict  by  40Z.,  if  the  court  should  be  of  opinioi 
that  on  the  true  construction  of  the  charter-pstj 
the  defendant  was  not  responsible  for  delay  o» 
sioned  by  bad  weather.  The  case  now  came  <* 
for  argument. 

Russell,  Q.C.  and  E.  Pollock  for  the  defend** 
(the  charterer). — There  is  not  an  absolute  contaol 
in  the  part  of  charterers  or  consignees  to  unkol 
within  a  stipulated  time  where  they  are  prevented 
therefrom  by  something  beyond  their  contfll 
Here  the  inability  to  unload  arose  from  sometbaf 
which  prevented  tbe'plaintiffs  themselves  fromp* 
forming  their  duty  of  putting  the  timber  over  fc 
ship's  side. 

Ford  v.  Cotesworth,  L.  Rep.  4  Q.  B.  127;  Jb.  5&* 
544;  38  L.  J.  52,  Q.  B. ;  39  ib.  Q.  B.  188;  ML* 
Rep.N.  S.  634;  23  L.  T.  Bep.  N.  S.  l«5;3l» 
Law  Cae.O.  S.  190,  468; 

Abbot  on  Shipping  (11th  edit.),  269 ; 

Randall  v.  Lynch,  2  Camp.  356  :  12  East.  179; 

Lee  v.  Yates,  3  Taunt.  387  ; 

Dobsun  v.  Droop,  4  C.  A  P.  112. 

nerschell,  Q.C.  and  Webster  for  the  plain* 
— Where  the  number  of  lay  days  is  fixea  the!*) 
charge  must  take  place  within  those  days,  or  til 
consignee  or  charterer  is  responsible,  i»le» 
delay  was  occasioned  by  the  aefault  of  tberf 
owner.    The    delay    here    was  delay  out  d I 
control  of  either  party,  and  for  this  the  "  *  J 
must  pay. 

Brown  r.  Johnson,  10  M.  4k  W   331-  11  £ 

Ex.  ;  *         * 
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Fenwick  t.Schmah.L.  E«p.  3  C.  P.  313:  18  L.  T. 

Rep .  N.  B.  37 ;  37  L.  J.  78.  C.  P. :  3  Mar.  Law  Cm. 

O.  8.  64 ; 
Tapscott  v.  BdVour.  anit,  voL  1   p.  501  j  L.  Rep. 

8  C.  P.  16;  12 L.  J.  16,  C.  P.  j  27  L.  T.  Bep.  N.  S. 

AtheToJt  v.   Cnw  Orchard   Colliery   Company   {Li- 
mited), ante  vol.  2,  p.  397,  L.  Bep.  9  Q.  B.  540 ;  13 
L.  J.  194,  Q.  B.  (  31  L.  T.  Bep.  N.  8.  266  : 
Barker  v.  Hodgson,  3  M.  *  S.  267 ; 
Barred  T.  Sutton,  4  Camp.  333, 

Cur.  adv.  wali. 
Jfarek6.---The  judgment  of  the  court  {Black- 
burn, and  Lash,  JJ.)  wu  delivered  by 

Lush,  J.— This  is  an  action  for  demurrage. 
The  verdict  was  entered  for  the  plaintiff  for 
811.  14s.  6d.,  leave  being  reserved  to  the  defendant 
to  reduce  the  amount  by  401.,  being  for  four  days 
detention  at  the  stipulated  rate  of  10Z.  per  day; 
and  the  question  is  whether,  when  a  charter  party 
■Hows  a  given  number  of  days  for  discharging  the 
cargo,  the  charterer  or  the  ship's  owner  takes 
the  risks  of  casualties  in  the  weather,  which  inter- 
rapt  the  process  of  unloading. 

The  cbarter-purty  was  for  a  voyage  from  Pensa- 
c'  cola  to  a  safe  port  in  the  United  Kingdom,  as 
F  Ordered,  with  a  cargo  of  timber.  The  clause  upon 
*■'    which   the    question    turns    is   in    these   words: 

*  "  Sixteen  working  days  to  be  allowed  the  aaid 
*■■  merchants  (if  the  ship  is  not  sooner  dis- 
'  *  patched)  for  loading  the  ship  at  Pensacola;  and 
■*  to  be  discharged  at  such  wharf  or  dock  as  the 

*  charterer  may  direct,  always  afloat,  in  fourteen 
■w    like  days,  and  ten  days  on  demurrage  over  and 

•  above  the  said  laying  days,  at  lOi.  per  day." 
■■        The  ship  having  been  ordered  to  Middles  borough, 

s*  arrived  at  the  usual  place  of  discharge  in  the 

■'  river,  and  commenced  the  unloading.     It  was  the 

*>  duty   of  the  master  to  put  the  timber  over  the 

*  Bbip,  and  form  it  into  rafts ;  and  the  charterer 
"'  was  to  take  the  rafts  away, 

-"         In  the  course  of  unloading  bad  weather  came 

*  on,  and  though  the  ship  did  not  leave  her  anchorage, 

*  'the  rafts  could  not  be  formed,  and  the  charterer 
S*  could  uot  consequently  do  his  part  in  taking  the 
»     timber  away.     The  bad  weather  caused  a  delay  of 

four  days  in  discharging  the  ship ;  and  the  conten- 
at.  sion  of  the  delendant  was,  that  as  he  was  nob  in 
iTt  default,  but  was  ready  to  receive  the  timber,  but 
(^    the  master  was  not  ready  to  deliver  it,  the  time  lost 

-  in  consequence  of  the  bad  weather  ought  not  lo 
jfw  be  reckoned  as  part  of  the  fourteen  days. 

rm  We  took  time  to  look  into  the  authorities,  and  are 
.    of  opinion  that  where  a  given  number  of  days  ia 

-  ,  allowed  lo  the  charterer  for  unloading,  a  contract 

ia  Implied  on  his  part  that,  from  the  time  when 
the  ship  is  at  the  usual  place  of  discharge,  he  will 

-  ~i  lake  the  risk  of  any  ordinary  vicissitudes  which 
_  *  may  occur  to  prevent  his  releasing  the  ship  at  the 
*~  ■ '  aspiration  of  the  lay  days.  This  ia  the  doctrine 
ay-  laid  down  by  Lord  Ellenborough  in  Randall  v. 
-.-»! Lynch  (ubi  sup.),  which  was  upheld  by  this  court ; 

and  it  has  been  accepted  as  the  guiding  principle 

ever  since  :  (see  Leek  v.  Tatei,  ubi  sup. ,-    Harper 

,».   JPCarthy,  2  W.  E.  25B  ;    Browne  v.  Johntoa, 

j;*«4i  tup.,  and  the  other  cases  cited  in  the  argu- 

-.llialltl 

_^  The  obvious  convenience  of  such  n  rnle  in  pre- 
j"Ve«ting  disputes  about  the  state  of  the  weather 
4o  particular  days,  or  particular  fractions  of  a 
j  lay.  and  the  time  thereby  lout  to  the  charterer  in 
■*■«  course  of  the  discharge,  makes  it  highly  expft- 
_  ant  that  this  construction  should  be  adhered  to, 
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whatever  may  be  the  form  of  words  used  in  the 
particular  charter. 

The  judgment  of   the  court  will  therefore  be 
for  tbe  plaintiffs  for  the  full  amount. 

Judgment  for  the  plaintiff*. 

Solicitors  for  the  plaintiffs,  Inglcdew,  Inee,  and 


Solicitor  for  the  defendant,  Oree. 


COMMON  PLEAS  DIVISION. 

Exported  bj  P.  B,  Hurcmsa  uid  Criui,  Bood,  £aql.. 


Wednesday,  Feb.  23, 1876. 

HorPEE  1).    BuRNESS   AND    OTIIKRS. 

Charter-party — 8a(e  of  cargo  at  intermediate  pert 

— Freight  pro  rata  itineris. 
Plaintiff  chartered  a   ship  to   defendants  to  carry 
cargo  for  freight  payable  on  delivery  at  the  port 
of  destination.     The  captain  was  obliged  to  sell 
part  of  the  cargo  at   an  intermediate   port  for 
necessary  repairs.    Tlie  price  obtained  was  higher 
than  it  would  have  been  at   the    port  of  desti- 
nation.  '  Plaintiff,  having  paid  the   proceeds   of 
the  sale  to  defendants  under  an   average  state- 
ment, claimed  freight  pro  raid  itineris  on  the 
cargo  sold. 
Held,  that  defendants  were  entitled  either   to  de- 
mand an   indemnity  for  the  sale  of  the  cargo,  or 
to   treat   the  transaction  as  a  forced  loan,  and 
demand  the  proceeds  of  the  sale,  and  that  having 
treated  it  as  a  loan,  they  were  not  liable  to  pay 
freight  pro  rata  itineris. 
The  plaintiff's  claim  was  for  freight  and  money 
received.    The  plaintiff  was  the  owner  of  the  ship 
Verena,  and  he  chartered  her  to  the  defendants  to 
Carry  a  cargo  of  coals  from   Cardiff  to  Point  do 
Galle,  in  Ceylon.    The  freight  was  to  be  21s.  a  ton 
on  the  quantity   of   coals  delivered  at  Point   da 
Galle,  and  if   the   quantity   delivered   should   be 
less    than    the    amount    named    in    the    bill   of 
lading,  the  defendant  might  deduct  the  cost  of 
tbe    coals    so    deficient   from    the    freight    due. 
The   defendants    shipped   a    cargo   of    704    tons 
of    coal   at  Cardiff;    the   coals  were   by   the  bill 
of  lading  to  be  delivered  to  the  order  of  the  de- 
fendants.    The  invoice  price  was  II.  per  ton.    The 
ship  sailed  for  Point  de  Galle,  but  met  with  bad 
weather  off  the  Cape  of  Good  Hope,  and  put  in 
disabled.      The   captain,   being    unable    to    raise 
money  on  bottomry  for  tbe  necessary  repairs  of  the 
ship,  sold  470  tons  of  coal  at  tbe  Cape  of  Good 
Hope,  which  fetched  31.  3s.  vd.  a  ton,  a  con- 
siderably  higher   price    than    they    would    have 
fetched  at  Point  de  Galle.     Forty-two  tons  of  coal 
were  jettisoned,  and  the  ship,  having  been  re- 
paired, proceeded  on  her  voyage,  and  the  remainder 
of  the  cargo,  192  tons,  was  delivered  at  Point  de 
Guile.      The    defendants    afterwards    employed 
Messrs.  Davidson  and  Lindley,  average  staters, 
to  draw  up  an  average  statement,  and  the  plain 
tiff  paid  the  amount  which  the  average  statement 
showed   to  be   due  from  him  to  the  defendants. 
The    statement    debited   the    plaintiff    with    the 
amount  of  the  net  proceeds  of  the  coals  sold  ut  the 
Cape  of  Good  Hope,  bat  made  no  allowance. to  him 
for  freight  in  respect  of  these  coals.     The  plain* 
okimedto  be  entitled  to  freight  pro  raid  Hit 
I  in  respect  of  the  coals  sold  at  the  Cape  of 
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Hope,  and  sought  to  recover  back  from  the  defen- 
dants the  amount  of  such  freight,  which,  he  con- 
tended, ought  to  have  been  allowed  to  him  in  the 
average  statement,  and  also  to  recover  the 
amount  for  which  the  coals  sold  at  the  Cape  over 
the  cost  price.  At  the  trial,  before  Huddle- 
ston,  B.,  at  the  Liverpool  Summer  Assizes,  1875, 
the  verdict  was  entered  for  the  plaintiff,  with 
leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them  or  a  nonsuit,  on  the  ground  that  the 
defendants  were  not  liable  to  pay  the  freight 
claimed.  A  rule  nisi  was  obtained  during  the 
Michaelmas  sittings. 

HerscheU,  Q.C.  and  Crompton  showed  cause. — 
It  cannot  be  that  the  defendants  are  entitled  to 
keep  all  that  was  received  as  the  price  of  the  coal 
sold  at  the  Cape  of  Good  Hope,  and  pay  nothing 
to  the  plaintiff,  who  took  it  there,  for  freight.  The 
money  was  paid  to  the  defendants  under  a  mistake 
of  fact,  and  can  therefore  be  recovered  as  money 
received  to  the  use  of  the  plaintiff.  If  the 
charterer  takes  the  goods  from  the  shipowner  at  a 
point  short  of  the  port  of  destination  he  is  bound 
to  pay  freight  pro  rata  itineris,  and  if  he  takes  the 
produce  of  the  goods  it  comes  to  the  same  thing. 
Taking  the  money  which  the  coal  sold  at  the  Cape 
of  Good  Hope  produced  is  the  same  as  if  the 
defendants  had  taken  the  coal  itself  there.  In 
Baillie  v.  Mondigliani  (1  Park  on  Marine  Insur- 
ance, 116,  8th  edit.),  there  is  an  express  opinion  of 
Lord  Mansfield  in  favour  of  the  plaintiff's  conten- 
tion. He  says,  "  In  this  case  the  value  of  the 
goods  was  restored  in  money,  which  is  the  same 
as  the  goods ;  and  therefore  freight  was  certainly 
due  pro  raid  itineris."  In  2  Arnould  on  Marine 
Insurance,  803,  4th  edit.,  the  law  is  stated  as 
follows  :  "  Goods  sold  for  the  general  benefit  are 
to  be  paid  for  in  contribution,  if  the  adventure 
reaehes  its  destination,  at  the  net  value  they  would 
have  fetched  at  the  port  of  discharge,  or  at  the 
sum  they  actually  brought  at  the  intermediate 
port,  deducting  freight,  duty,  and  landing  ex- 
penses. If  the  adventure  does  not  reach  its  desti- 
nation, the  amount  of  contribution  is  the  price 
obtained  for  the  goods  at  the  port  of  distress,  less 
freight  pro  rata,  duty,  and  landing  expenses.  The 
shipowner  in  the  former  case  would  seem  to  be 
entitled  to  full  freight,  and  in  the  latter  to  freight 
pro  rata  to  the  port  of  sale."  For  this  proposi- 
tion Atkinson  v.  Steplwis  (7  Ex.  567)  is  cited.] 
[Benjamin,  Q.C,  for  the  defendants,  referred  to 
Campbell  v.  Thompson  (1  Starkie,  490.)]  That  does 
not  touch  the  present  case,  for  the  sale  there  was 
wrongful ;  there  was  no  urgent  necessity  for  it. 
[Archibald,  J.,  referred  to  Hunter  v.  Prinsep  (10 
East,  J*78).]  In  that  case  also  the  act  of  selling  was 
tortious.  [Brett,  J. — In  Maclachlan  on  Merchant 
Shipping  449,  second  edition,  it  is  stated  that 
"  where  the  master  sells  the  cargo  in  the  course 
of  the  voyage,  although  properly,  and  to  prevent 
its  entire  loss  in  consequence  of  damage  by  perils 
of  the  sea,  he  is  not  entitled  to  freight  tor  carriage 
to  the  port  of  sale,"  and  Vlierboom  v.  Chapman 
(13  M.  &  W.  230),  and  Hunter  v.  Prinsep  (ubi  sup.) 
are  cited.]  If  the  sale  is  justifiable,  it  is  the  same 
as  if  an  express  authority  to  sell  had  been  given  ; 
there  is  an  implied  authority  to  sell  if  it  is  neces- 
sary for  completing  the  adventure.  It  is  reason- 
able to  imply  that  the  defendants  are  not  to  bo 
benefited  more  under  the  existing  circumstances 
than  they  would  have  been  if  the  contract  had  been 
completed.    [Brett,  J. — The  shipowner  would  be 


entitled  to  recover  on  a  policy  of  insurance  on 
freight.]  Lord  Mansfield's  doctrine  in  BaUUe  v. 
Mondigliani  ( ubi  sup.)  has  onlv  been  overruled  in 
the  case  of  a  wrongful  sale,  as  in  Hunter  v.  Prtiuep 
(ubi  sup.) ;  Vlierboom  v.  Chapman  (ubi  sup.)  was  a 
different  kind  of  case  from  the  present.  It  would 
seldom  happen,  as  here,  that  the  forced  sale  pro- 
duced gain  instead  of  loss,  and  this  is  a  material 
element  of  difference  between  this  case  and  most 
others.  A  contract  to  pay  freight  pro  raid  ought 
to  be  implied  as  against  the  defendants  from  their 
having  taken  the  proceeds  of  the  sale.  As  to  the 
claim  for  money  received,  KeUy  v.  Solcuri  (9M.i 
W.  54)  shows  that  money  paid  under  bond  fide  for- 
ge tfulness  of  facts  disentitling  the  other  party  to 
receive  it,  can  be  recovered.  The  average  statement 
is  not  binding  on  the  plaintiff.  It  does  not  amount 
to  an  award,  and  it  was  made  with  a  different  object 
from  that  of  fixing  the  position  of  the  parties,  via, 
to  settle  what  claims  should  be  made  on  the  under- 
writers. 

Benjamin,  Q.C.  (Myburgh  with  him)  in  support 
of  the  rule.— The  correspondence  shows  that  the 
plaintiff  agreed  to  be  bound  by  the  average  state- 
ment, and  this  was  a  voluntary  payment  made 
after  full  examination  of  the  facts.     The  entire 
argument    for    the    plaintiff   is    based    on  Lord 
Mansfield's  dictum  in  Baillie  v.  Mondigliani  (ubi 
sup.)t  which  is  shown  not  to  be  law  by  the  later 
decisions  which  have  been  referred  to.     The  true 
principle  is  that  the  master  has  a  right  to  borrow 
money  or  goods  from  the  owner  of  the  cargo  to 
repair  the  ship,  and  when  he  sells  it  is  a  forced 
loan  by  tho  owner  of  the  cargo  to  the  owner  of 
the  ship.  The  shipowner  is  only  entitled  to  freight 
on  trie  goods  delivered,  and  the  owner  of  the  cargo 
is  entitled  to  have  the  amount  of  the  forced  loan 
repaid.     [Brett,  J. — But  if  the  goods  were  sold 
for  less  than  they  would  have  fetched  at  the  port 
of  destination,  he  would  not  be  content  with  that] 
He  has  an  option  either  to  treat  it  as  a  loan  or  to 
demand  an  indemnity.  Here  the  defendants  asked 
for  the  proceeds  of  the  sale,  which   is  in  effect 
asking  for  repayment  of  money  lent.     In  Athi* 
son  v.  Stephens  {ubi  sup.).  Pollock,  O.B.,  puts  the 
right  of  tho  master  to  sell  cargo  on  the  ground  of 
being  "  a  lawful  mode  of  borrowing  money  for  the 
necessary  puqioses  of  the  ship,"    and  the  same 
learned  judge  expresses  the  same  view  in  Dujum 
v.  Benson  (1  Ex.  587,  affirmed  3  Ex.  644),  when 
he  says,  "  To  accomplish  the  object  of  repairing 
the  vessel,  the  master  is  authorised  to  bind  hia 
owner  ...  by  selling  a  portion  of  the  cargo* 
which  is  in  effect  borrowing  from  the  shipper 
through  the  medium  of  a   sale."     (1    Ex.  555.) 
[Brett,   J.  referred  to  Richardson  v.  Nourse,  8 
B.  <fe  A.  237.]    If  the  owner  of  the  cargo  asks  for 
an  indemnity,  he  must  allow  what  he  would  haie 
had  to  pay  for  freight  if    the    goods   had  beea 
carried  on,  but  not  ifhe  asks  for  repayment  of  the 
loan.     The  principles  applicable  to  the  case  are 
clearly  explained  by  Lora  Elleoborongh,  delirer* 
ing  the  judgment  of  the  court  in  Hunter  v.  Prinxf, 
10  East,  at  p.  394.    [He  was  then  stopped  by  the 
court.] 

Brett,  J.,— In  this  case  the  plaintiff  brought  ao 
action,  first  to  recover  freight,  and  secondly  fa 
money  received.  He  says  that  the  money  waa* 
advertently  paid,  and  claims  to  recover  it  back  si 
the  ground  that  he  has  paid  the  defendants  vlb 
out  deducting  payment  for  freight.  It  is  obnear  ■ 
that  he  cannot  recover,  unless  he  is  entitfaiJ1 
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the  freight,  so  the  main  question  is  as  to  the  claim  ' 
for  freight. 

The  plaintiff  is  a  shipowner,  and  he  made  a 
charter-party,  by  which  he  chartered  his  ship 
to  the  defendant  for  a  voyage  from  Cardiff  to 
Point  de  Galle ;  the  freight  was  21s.  per  ton  of 
coals  (of  which  the  cargo  consisted),  payable 
npon  the  quantity  delivered  at  Point  de  Galle.  The 
rest  of  the  charter-party  is  immaterial*.  The  ship 
was  disabled  by  perils  of  the  sea,  and  put  in  at  the 
Cape  of  Good  Mope,  and  there  the  captain  was 
unable  to  borrow  money  on  bottomry  or  otherwise. 
Under  these  circumstances  the  maritime  law  gives 
a  title  to  the  captain  to  sell  part  of  the  charterer's 
cargo  to  realise  money  to  repair  the  ship ;  and  he 
can  sell  without  doing  a  wrongful  act,  though  it  is 
the  duty  of  the  shipowner  to  repair  the  ship  at  his 
own  expense.  The  captain  sold  a  portion  of  the 
coal,  and  having  expended  the  amount  realised 
npon  the  repairs  of  the  ship,  he  proceeded  to 
Point  de  Galle,  and  delivered  that  part  of  the 
cargo  which  remained. 

Sow,  it  so  happened  that  the  coals  which  were 
sold  at  the  Cape  of  Good  Hope  fetched  more 
than  those  which  were  taken  on  and  sold  at 
Point  de  Galle,  and  it  is  suggested  that, 
therefore,  the  plaintiff  is  not  only  entitled  to 
freight  on  the  coals  delivered  at  Point  de  Galle, 
but  also  to  other  freight  for  the  coals  which  were 
sold  at  the  Cape  of  Good  Hope. 

According  to  the  charter-party  freight  was 
obviously  only  to  be  paid  on  coals  delivered 
at  Point  de  Galle,  and  if  the  plaintiff  is  en- 
titled to  freight  on  the  coals  sold  at  the 
Cape  of  Good  Hope,  it  must  be  on  some  other 
ground.  If  he  is  entitled  on  any  ground,  it  would 
be  that  he  had  become  entitled  to  freight  which 
was  earned  at  the  Cape  of  Good  Hope.  I  know  of 
no  mode  by  which  the  shipowner  can  become 
entitled  to  freight  on  such  a  charter-party  as  this, 
where  the  goods  are  not  delivered,  unless  he  be- 
comes entitled  to  freight  pro  rata.  The  principle 
of  pro  raid  freight  is,  that  it  is  payable  where 
there  is  a  mutual  agreement  to  do  certain  things, 
on  which  the  law  will  imply  an  undertaking  to  pay, 
not  the  stipulated  freight,  but  freight  pro  rata. 
The  only  case  in  which  it  can  become  payable 
is  where  the  captain  is  able  and  willing  to 
carry  on  the  cargo,  but  the  charterer  or  shipper 
desires  to  have  the  goods  at  an  intermediate  port, 
and  the  captain  gives  them  up  at  the  owner's 
request,  express  or  implied.  There  there  is  an  im- 
plied promise  to  pay  freight.  Here  the  captain 
sells  the  goods,  ana  by  that  very  act  puts  it  out  of 
his  power  to  say  that  he  was  ready  to  carry  them 
on  to  the  port  of  destination,  for  he  was  not  able 
to  do  so.  Therefore  one  ground  on  which  the 
liability  to  pay  freight  pro  rata  depends  does  not 
exist.  j 

It    has    been    said  that  the  charterer  has  an 
{     option,  and  Mr.  Crompton  said  that  here  the  char- 
terers have  exercised  that  option,  and  therefore 
.     by  implication  they  undertook   to  pay  pro  rata 
-     freight.     It  is  said  that  the  charterer  has  an  option 
.    to  treat  the  proceeds  of  the  sale  as  a  loan,  or  to 
t    gay  «  y0U  80id  my  goods  against  my  will ;  I  cannot 
et    say  that  you  did  wrong,  because  the  law  allows  it 
'.    under   the   circumstances,  but   I   insist   on  an 
.    indemnity" — not   treating   it   as  a  mere  loan; 
f>    in  fact,  that  he  has  an  option  either   to  treat 
,'     it  an  a  loan  or  to  require  an  indemnity.    If  it 
is    treated  m  a  loan,  it  does  not   come  within 


the  rule ;  it  gives  no  claim  to  pro  ratd  freight. 
If  the  charterer  is  of  opinion  that  the  goods 
have  fetched  more  at  the  intermediate  port 
than  they  would  have  fetched  if  they  had  been 
carried  on  to  the  port  of  destination,  he  may  treat 
the  transaction  as  a  loan  at  once,  and  may  sue  for 
the  amount  of  the  proceeds  of  the  sale  before  the 
ship  has  arrived  at  her  port  of  destination.  If 
the  ship  is  lost  between  the  intermediate  port  and 
the  port  of  destination,  he  cannot  ask  for  an  in- 
demnity on  the  footing  that  the  goods  would  have 
fetched  more  at  the  port  of  destination.  If  the 
ship  had  been  lost  between  the  intermediate  port 
ana  the  port  of  destination,  he  never  would  have 
been  able  to  insist — it  would  not  have  been  in 
his  power  to  insist — on  an  indemnity.  He  could 
say  that  it  was  a  loan,  and  that  as  the  shipowner 
had  sold  part  of  the  cargo  he  must  pay  the  price 
of  it  to  the  charterer.  If  the  goods  fetch  more  at 
the  intermediate  port  than  they  would  have  fetched 
at  the  port  of  destination,  the  owner  of  the  cargo 
insists  upon  treating  the  transaction  as  a  loan,  as 
is  the  case  here.  If  he  had  .insisted  on  an  in- 
demnity on  the  footing  that  if  the  goods  had  been 
carried  on  they  would  have  fetched  more,  he  would 
have  been  entitled  to  claim  the  difference  between 
the  price  at  the  intermediate  port  and  the  price  at 
the  port  of  destination,  but  he  would  have  had  to 
allow  for  freight.  But  he  has  a  right  to  treat  it  as 
a  loan,  and  if  it  is  treated  as  a  loan  the  claim  to 
pro  ratd  freight  cannot  arise,  and  the  shipowner 
cannot  add  pro  ratd  freight  to  the  charter-party 
freight. 

It  is  a  hardship  arising  from  the  form  of  the 
contract  and  from  the  nature  of  maritime 
perils.  The  proper  remedy  would  be  for  the  ship- 
owner to  insure  the  freight,  and  if  he  did  I  have  no 
doubt  that  under  such  circumstances  as  these  he 
could  recover.    The  rule  must  be  made  absolute. 

Archibald,  J. — The  question  is  whether  the 
plaintiff  is  entitled  to  pro  ratd  freight  for  the 
conveyance  of  goods  to  an  intermediate  port.  I 
am  of  opinion  that  under  the  circumstances  he  is 
not. 

The  charter-party  gives  no  right  to  freight 
unless  the  goods  are  delivered  at  the  port  of 
destination,  or  a  new  contract  is  made,  or  there  are 
facts  from  which  we  should  imply  a  new  contract. 
We  are  asked  to  imply  a  new  contract  because  the 
goods  were  sold  and  the  proceeds  of  the  sale  was 
paid  to  the  defendants,  but  this  is  not  sufficient  to 
make  it  right  to  imply  such  a  contract.  It  is 
possible  that  there  may  sometimes  be  circum- 
stances which  would  raise  that  implication,  but 
the  facts  here  do  not  make  ii  out.  We  have  been 
referred  to  BaiUie  v.  Mondigliani  (ubi  sup.),  as 
establishing  that  the  produce  of  the  goods  is 
equivalent  to  the  goods  themselves,  but  that  view 
is  corrected  by  Hunter  v.  Prinsep  (ubi  sup.),  which 
shows  that  one  can  imply  a  contract  in  that  way 
only  where  the  captain  is  able  and  willing  to  carry 
on  the  cargo,  but  the  charterer  accepts  it  short  of 
the  port  of  destination. 

There  was  no  option  in  the  charterer  here. 
The  shipowner  has  disposed  of  the  charterer's 
property,  and  I  think  the  true  view  is,  as  Mr. 
Benjamin  contends,  that  it  is  a  forced  loan — 
that  the  money  for  which  the  goods  were  sold 
is  to  be  regarded  as  a  loan,  which  the  charterer 
is  entitled  to  recover,  if  he  chooses  to  take 
it  in  that  shape.  The  cases  show  that  in 
die   event   of    tne   ship   reaching  the   port  of 


153 


MARITIME  LAW   CASES. 


Ex.  Drv.  j      Stone  and  others  v.  Ocean  Marine  Insurance  Company  of  Gothenburg.       [Ex.  Dit. 


destination  the  charterer  could  claim  an  indem- 
nity, but  he  only  would  do  so  where  the  goods 
would  have  fetched  more  if  they  had  been 
carried  on  to  the  port  of  destination  and  sold  there. 
Receiving  the  money  does  not  amount  to  the  same 
thing  as  receiving  the  goods,  or  establish  an 
implication  that  the  charterer  is  bound  to  pay 
freight  pro  raid.  On  the  other  point,  it  is  unneces- 
sary to  say  more  than  that  I  agree  with  the  views 
which  Mr.  Benjamin  has  put  forward  in  his  argu- 
ment.   The  rule  must  be  made  absolute. 

Lindley,  J. — I  am  of  the  same  opinion. 

In  the  first  place,  the  goods  were  never  delivered 
to  the  defendants  at  all,  but  were  dealt  with  in 
another  way,  being  sold  by  the  captain  in  order  to 
provide  for  the  cost  of  repairing  the  ship.  If  receiv- 
ing the  money  by  the  captain  amounted  to  a  loan  by 
the  defendants  to  the  plaintiff,  the  plaintiff's  case 
fails.  We  cannot  consider  where  the  money  came 
from  ;  but  if  we  get  at  the  principle  of  the  thing,  the 
transaction  is  a  loan,  and  there  is  an  end  of  the 
plaintiff  8  case.  I  think  this  is  the  true  view,  and 
that  the  rule  ought  to  be  made  absolute. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff,  Oliver  and  Botterell. 

Solicitors  for  defendants,  Hollams,  Son,  and 
Coward. 

EXCHEQUER  DIVISION. 

Reported  by  H.  Lei«h  and  Pawsow,  Etqra.,  BarriaUri- 

at-Law. 


Wednesday,  Jan.  19,  1876. 

Stone  and  others  v.  The  Ocean  Marine  In- 
surance Company  (Limited)  of  Gothenburg. 

Marine  insurance — Voyage  policy — Leave  to  go  to 
— Change  of  destination — Termination  of  risk — 
Return  of  premium. 

A  ship  was  insured  for  a  voyage  from  Liverpool  to 
Philadelphia  and  the  United  Kingdom.  Subse- 
quently by  a  memorandum  endorsed  upon  the 
policy,  leave  was  given  to  proceed  to  Baltimore 
instead  of  Philadelphia.  The  ship  discharged 
her  cargo  at  Baltimore,  and  sailed  with  a  fresh 
cargo  for  Antwerp.  After  she  had  so  sailed  a 
further  memorandum  was  endorsed  upon  the 
policy,  stating  that  in  consideration  of  an  addi' 
tional  premium  it  was  agreed  that  the  ship 
should  go  to  Antwerp.  Orders  were  received  by 
the  captain  when  in  the  outer  dock,  on  her  way 
to  the  inner  dock,  which  is  the  usual  place  of 
discharge  at  Antwerp,  ordering  him  to  sail  for 
Le.ith.  Whilst  on  the  latter  voyage  the  ship  was 
totally  lost  by  perils  %fthe  sea. 
Held,  that  under  the  policy  and  memorandum  the 
ship  had  the  option  of  going  to  Antwerp  or  the 
United  Kingdom,  or  to  the  United  Kingdom  and 
then  to  Antwerp,  and  that  the  voyage  from  Ant- 
werp  to  Leith  was  not  within  the  risk. 
Held,  further,  that  the  plaintiffs  were  not  entitled  to 

any  return  of  premium, 
This  was  an  action  upon  a  policy  of  reinsurance, 
in  which  a  verdict  was  entered  for  the  plaintiffs 
for  300Z.  subject  to  the  following  special  case. 

The  plaintiffs  are  underwriters  in  London,  and 
the  defendants  an  insurance  company  established 
at  Gothenburg,  but  carrying  on  business  in  Lon- 
don. 

On  \;he  18th  March  1873  the  owners  of  a  vessel 
called  the  Eavensworth  Castle  insured  her  with 
the  plaintiffs  for  twelve  months. 


Subsequently  the  plaintiffs  effected  a  policy  of 
reinsurance  with  the  defendants'  agents  in  Lon- 
don of  the  same  vessel  for  "  3001.,  at  30s.  per  cent, 
42.  10s.  on  hall  and  machinery,  subject  to  the 
same  clauses  and  conditions  as  the  original  poller, 
and  to  pay  as  may  be  paid  thereon,  including  rin 
of  craft  to  and  from  the  vessel  a  sum  of  300L  from 
Liverpool  to  Philadelphia  and  the  United  King- 
dom against  all  risks  which,  according  to  Lloyai 
rules,  can  fall  upon  the  company,  bnt  subject  to 
the  conditions  specially  expressed  and  agreed  upon 
in  the  policy." 

After  this  policy  of  reinsurance  had  been  made 
with  the  defendants'  agents,  the  plaintiffs'  agent 
heard  that  the  ship  was  goincr  to  Baltimore  in- 
stead of  Philadelphia,  and  at  his  request  the  de- 
fendants' agents  indorsed  on  the  policy  of  rein- 
surance the  following  memoranda m  : — "It  it 
hereby  agreed  to  allow  the  vessel  RavenstooHk 
Castle  to  proceed  to  Baltimore  instead  of  Phila- 
delphia.   London,  1st  Nov.  1873." 

After  the  making  of  the  last  mentioned  indorse- 
ment the  vessel  sailed  with  a  cargo  for  Baltimore. 
At  the  time  she  sailed  her  destination  beyond  Balti- 
more was  not  fixed.  She  duly  arrived  at  Baltimore, 
and  having  discharged  her  cargo,  she  received 
from  the  charterer's  agents  [a  cargo  of  wheat. 

The  greater  part  of  this  cargo  had  been  sold  for 
Antwerp  by  the  charterer,  and  was  deliverable  to 
his  order  at  Antwerp. 

On  the  11th  Dec.  tho  vessel  sailed  from  Balti- 
more to  Antwerp  without  any  intention  on  the 
part  of  the  captain,  owners,  or  charterers  of  pro- 
ceeding to  the  United  Kingdom  on  that  voyage, 
and  with  the  full  intention  of  proceeding  direct  to 
Antwerp  as  her  port  of  discharge  in  fulfilment  of 
the  charter-party.  At  the  time  she  left  Baltimore 
no  destination  further  than  Antwerp  had  been 
fixed  upon,  nor  was  any  such  destination  fixed 
upon  until  the  1st  Jan.  1874  when  she  had  arrived 
at  Antwerp,  and  while  in  the  outer  dock  on  her 
way  into  the  inner  dock  the  usual  place  for  dis- 
charging her  cargo. 

On  the  2nd  Jan.  the  plaintiffs'  agent  learnt  that 
the  vessel  and  her  cargo  had  sailed  from  Balti- 
more to  Antwerp,  and  upon  that  same  day  the 
following  memorandum  was  agreed  upon  between 
him  and  the  defendants'  agent,  and  indorsed  on 
the  policy  of  reinsurance,  and  initialled  on  behalf 
of  the  defendants. 

"  In  consideration  of  an  additional  premium  of 
7s.  6d.  per  cent,  being  paid  hereon,  and  which  we 
acknowledge  to  have  received,  it  is  hereby  agreed 
to  allow  the  vessel  the  Ravensworth  Castle  to  go 
to  Antwerp.    2nd  Jan.  1874." 

At  the  time  of  the  making  and  initialling  the 
memorandum,  neither  the  defendants  nor  their 
agents  had  any  knowledge  of  the  destination  of 
the  vessel,  or  the  route  she  had  taken,  except  what 
they  derived  from  the  entries  in  Lloyd's  lists,  and 
the  fact  that  they  had  learnt  that  the  vessel  might 
perhaps  go  to  Antwerp,  and  the  plaintiffs  and 
their  agents,  and  the  defendants  and  their  agents, 
believed  that  the  vessel  was  then  at  sea.  Daring 
the  negotiation  a  conversation  took  place  between 
the  plaintiffs'  and  the  defendants'  agents  which 
was  tendered  in  evidence,  but  rejected  subject  to 
the  opinion  of  the  court  as  to. its  admissibility. 
The  ordinary  rates  of  insurance  from  Ameriott 
ports  to  Antwerp  are  the  same  as  the  rates  from 
American  ports  to  the  United  Kingdom. 

The   reception  of  this    fact  in   evidence  wB 
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objected  to  by  the  defendants'  counsel,  and  the 
hot  was  inserted  in  the  case  subject  to  the  opinion 
of  the  court  as  to  its  admissibility  in  evidence. 

Upon  the  3rd  Jan.  a  telegram  was  sent  to  the 
otvptain  ordering  the  ship  to  sail  for  Leith.  The 
telegram  was  received  by  the  captain  when  the 
reseel  was  in  the  outer  dock  on  her  way  into 
the  inner  dock,  the  usual  place  of  discharge  at 
Antwerp.  On  account  of  the  state  of  the  river  at 
Antwerp,  the  vessel  was  unable  to  leave  the  dock 
until  the  7th  Jan.  On  that  day  she  sailed  from 
Antwerp  for  Leith,  and  while  on  the  voyage  to 
that  place  was  totally  lost  by  the  perils  of  the  sea. 
Fhe  plaintiffs  paid  to  the  owners  of  the  vessel 
their  proportion  of  the  loss  under  the  original 
policy  of  insurance. 

The  first  question  for  the  opinion  of  the  court  is 
whether  or  not  the  defendants  are  liable  to  pay  to 
the  plaintiffs  the  sum  of  3001. 

If  the  court  should  be  of  opinion  that  the  de- 
fendants are  not  so  liable,  then  a  further  question 
arises,  whether  the  plaintiffs  are  entitled  to  a 
return  of  the  premiums  of  4>l.  10a.,  and  11.  2«.  6d. 
on  either  of  them. 

Benjamin,  Q  C.  and  Qainttford  Bruce  for  the 
plaintiffs,  contended  that  the  effect  of  the  policy 
and  memoranda  was  that  the  vessel  might  go 
from  Baltimore  to  Antwerp  and  thence  to  the 
United  Kingdom.  The  words  "  go  to  "  are  larger 
words  than  the  words  "  touch  at.  If  Antwerp  is 
to  be  taken  as  the  final  port  of  discharge,  then  the 
Teasel  had  arrived  there  and  was  in  the  outer  dock 
before  the  memorandum  was  made,  and  the  risk 
had  then  terminated,  and  the  plaintiff  is  entitled 
to  recover  back  the  additional  premium.  And  the 
fact  that  the  premiums  between  Baltimore  and 
Antwerp,  and  Baltimore  and  the  United  Kingdom 
Ire  the  same  is  favourable  to  my  view.  He  cited 
Drier  on  Insurance,  vol.  1  p.  171. 
Preston  v.  Greenwood,  4  Douglas  p.  28. 

Butt,  Q.C.,  Mantel  Jones  and  Stubbe  for  the  de- 
andants,  argued  that  the  strict  meaning  of  the 
lolicy  was  that  the  vessel  might  go  to  the  United 
kingdom  or  to  Antwerp,  or  that  it  might  possibly 
aean  that  she  might  go  to  Antwerp  by  way  of  the 
Jnited  Kingdom,  but  that  it  could  not  mean  that 
he  might  go  to  Antwerp  first  and  afterwards  to 
he  United  Kingdon.  Neither  are  they  entitled 
o  a  return  of  the  premium,  for  the  voyage  cannot 
>e  said  to  be  at  an  end  until  the  vessel  has  arrived 
t  the  usual  place  of  discharge,  which  at  Antwerp 
ras  in  the  inner  dock  See  Anonymous  Case, 
ikinner,  243;  Arnould  on  Insurance,  4th  edit., 
i.  389. 

Gainsford  Bruce  replied. 

B  ram  well,  B. — I  am  of  opinion  that  our  judg- 
nent  must  be  for  the  defendants. 

It  was  at  first  contended  that  under  these 
irords  "from  Liverpool  to  Philadelphia  and 
ihe  United  Kingdom "  the  ship  might  go  on 
tome  independent  voyage  which  had  nothing 
K>  do  with  Philadelphia,  as,  for  instance,  to 
ihe  Cape  of  Good  Hope;  but  that  point  has 
seen  given  up.  The  case  really  turns  on  the 
jonstruction  to  be  put  on  the  policy  and  the 
two  memoranda  indorsed  upon  it.  These  in 
my  opinion  must  be  read  together  without 
reference  to  the  conversation  set  out  in  the 
case;  and  without  reference  to  the  fact  of  the 
premium  being  the  same  to  England  as  to 
Antwerp,  for  the  argument  attempted  to  be 
banded  upon  that  has  been  answered,  one  answer 


being  that  it  was  intended  that  there  should  be  a 
positive  increase  of  risk.  I  am  also  inclined  to 
doubt  whether  we  ought  to  consider  the  amount 
of  the  premium  at  all  in  order  to  see  what  was 
the  risk.  I  think,  therefore,  that  we  must  con- 
strue these  three  documents  without  any  reference 
to  evidence  of  that  description. 

Now  several  constructions  have  been  put 
upon  them.  One  is  that  the  parties  meant 
that  the  vessel  might  go  to  Antwerp  instead 
of  to  the  United  Kingdom;  another,  that  she 
might  go  to  Antwerp  by  way  of  the  United 
Kingdom.  It  is  not  necessary  to  discuss  here 
which  of  these  interpretations  is  right,  because 
neither  of  them  would  protect  the  plaintiff. 
According  to  the  plaintiff's  counsel  the  vessel 
might  go  to  Anwterp  and  afterwards  sail  for 
England,  either  having  previously  discharged 
her  cargo  at  Antwerp  and  taken  in  ballast,  or  with 
her  cargo,  and  that  the  voyage  to  England  would 
be  within  the  risk.  I  am  quite  certain  that  no 
such  thing  was  in  the  contemplation  of  the  parties, 
nor  is  it  the  proper  meaning  of  the  words.  Vessels 
that  are  intended  to  discharge  in  England,  very 
rarely,  I  should  say,  go  to  Antwerp  for  orders.  All 
we  have  to  do  is  to  construe  the  memorandum 
which  allowed  this  vessel  to  go  to  Antwerp  when 
it  was  already  open  to  her  to  go  to  the  United 
Kingdom.  I  think  this  allowed  her  the  alternative 
of  going  to  Antwerp  or  of  going  to  the  United 
Kingdom,  or  possibly  of  going  first  to  the  United 
Kingdom  and  afterwards  to  Antwerp,  but  not  to 
permit  her  to  go  to  Antwerp  first  and  sail  thence 
to  the  United  Kingdom.  I  think,  therefore,  that 
the  plaintiffs  are  not  entitled  to  recover  on  the 
policy. 

Then  the  question  is  whether  they  can  re- 
cover back  their  additional  premium,  and  that 
to  my  mind  must  depend  upon  whether  the 
voyage  was  continuing  or  had  come  to  an  end  at 
the  time  of  making  the  memorandum.  In  my 
judgment  the  voyage  was  not  ended.  The  vessel's 
voyage  was  from  the  port  of  departure  to  her 
moorings  at  the  port  of  destination.  What  is  the 
end  of  a  voyage  may  differ  under  different  circum- 
stances, but  here  there  is  a  statement  in  the  case 
that  on  the  3rd  Jan.  when  the  telegram  was 
received  by  the  captain  the  vessel  was  in  the  outer 
dock  on  her  way  to  the  inner  dock.  This  to  my 
mind  is  conclusive.  If  the  policy  is  treated  as  an 
insurance  to  Antwerp  it  must  surely  be  treated  as 
lasting  up  to  the  time  when  she  came  to  a  state  of 
rest.  If  she  had  arrived  at  the  terminus  and  was 
waiting  her  turn  to  unload;  she  might  have  finished 
her  voyage,  but  in  this  particular  case  I  think  the 
voyage  was  not  finished.  Something  remained  to 
be  done  which  was  part  of  the  voyage  or  certainly 
part  of  the  adventure.  The  matter  may  be  tested 
in  this  way.  Supposing  the  sailors  had  been 
hired  for  the  voyage  would  they  have  been  entitled 
to  leave  the  vessel  in  the  outer  dock  ?  I  should 
say  decidedly  not.  I  quite  agree  with  the  state- 
ment in  Arnould  on  Insurance  (4th  edit.  p.  389) 
that  where  there  is|no  clause  as  to  mooring  in  good 
safety  for  any  given  time,  if  a  vessel  got  to  her  port 
and  was  in  moorings  waiting  her  turn  to  unload, 
she  would  have  finished  her  voyage ;  but  that  is 
not  the  case  here.  Further  than  this  even  if  the 
voyage  had  finished,  I  do  not  think  the  plaintiffs 
are  entitled  to  a  return  of  the  premium.  The 
vessel  may  have  been  damaged  on  her  voyage;  if 
the  facts  had  been  known,  it  would  have  been 
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known  that  there  was  no  risk,  hat  they  were  not 
known,  and  therefore  the  underwriters  took  on 
themselves  the  hazard  of  an  unknown  matter. 

I  think,  therefore,  that  the  plaintiffs  are  neither 
entitled  to  recover  on  the  policy  nor  to  a  return  of 
the  premium. 

Amphlett,  B. — I  am  of  the  same  opinion. 

There  was  originally  a  time  policy  covering 
voyages  to  any  part  of  the  world  subject 
to  certain  restrictions.  Before  the  re-insurance 
was  made  the  places  to  which  the  ship  was  not  to 
go  were  altered.  That  no  doubt  increased  the 
risk  and  the  plaintiffs  were  minded  to  decrease  it 
by  re-insurance.  They  did  not,  however,  take  the 
re-insurance  to  cover  the  same  risk,  but  the  risk 
so  insured  against  was  to  cover  a  voyage  policy 
only.  Then  a  memorandum  is  introduced  in  which 
it  is  said  that  the  vessel  is  to  proceed  to  Baltimore 
instead  of  to  Philadelphia ;  it  still,  however, 
remained  a  re-insurance  for  a  particular  voyage. 
Then  it  appears  that  the  vessel  was  intended  to 
proceed  to  Antwerp,  and  the  plaintiffs  having 
learnt  this,  determined  to  make  a  corresponding 
alteration  in  the  counter  insurance  and  they  went 
to  the  defendants  and  got  this  memorandum.  "  It 
is  hereby  agreed  to  allow  the  vessel  to  go  to 
Antwerp,"  and  it  is  upon  this  the  question  turns. 
This  appears  to  me  to  be  different  from  liberty  to 
touch  at  Antwerp,  as  was  argued  on  behalf  of  the 
plaintiffs,  for  in  that  case  the  vessel  might  go 
beyond  that  port.  The  intention  of  allowing  the 
vessel  to  go  to  Antwerp  might  be  either  that  she 
should  go  there  direct  from  Baltimore,  or  by  way 
of  the  United  Kingdom  ;  most  probably  the  latter. 
Either  way,  Antwerp  is  substituted  for  a  port 
of  the  United  Kingdom  as  the  place  at  which 
her  J  arrival  terminates  the  risk. 

Then  on  the  question  whether  the  additional 
premium  ought  to  be  returned  because  the 
vessel  had  arrived  at  the  port  of  discharge 
before  the  additional  premium  was  paid  (like 
the  case  of  insuring  the  life  of  a  man  who 
was  dead  at  the  time,  where  there  is  an  entire 
failure  of  consideration)  Antwerp  being  the  port 
of  discharge,  the  vessel  cannot  be  saia  to  have 
safely  arrived  at  her  port  of  discharge  till  she  is 
safely  moored  in  the  dock  at  Antwerp  for  the 
purpose  of  discharging  her  cargo.  It  is  found  in 
the  case  that  the  captain  was,  in  fact,  in  the  act  of 
moving  to  the  usual  place  of  discharge,  and  there 
was,  therefore,  some  risk  still  remaining  which 
prevents  the  plaintiff  recovering  the  return  of  the 
premium.  In  Phillips  on  Insurance  paragraph 
969  it  is  said  that  "  the  risk  on  a  vessel  under  a 
policy  of  insurance  to  a  place  generally  without 
any  provision  as  to  her  safety  there,  terminates  on 
the  vessel  being  safely  anchored  at  her  port  of 
destination,  in  the  usual  place  for  discharging  her 
cargo."  And  this  I  think  is  the  correct  rule.  The 
defendants  are,  therefore,  entitled  to  our  judg- 
ment on  both  points. 

Huddleston,  B. — I  am  of  the  same  opinion. 

I  think  the  insurance  was  from  America  to  the 
United  Kingdom  and  from  thence  to  Antwerp, 
where  it  ceased. 

Now  as  to  the  other  point,  the  case  of  Samuel 
v.  The  Royal  Exchange  Assurance  Company  (8 
B.  &  C.  119),  which  has  been  handed  up  to 
me,  is  almost  conclusive.  The  question  there  was 
whether  the  voyage  had  terminated  under  a  policy 
by  which  the  vessel  was  insured  until  she  arrived 
At  London  and  was  moored  at  anchor  twenty-four 


hours  in  safety.  The  evidence  was  that  tkt 
arrived  at  Deptford  and  was  moored  alongside  a 
king's  ship,  near  the  dock  gates  of  the  IQigfi 
Dock,  where  she  was  to  deliver  her  cargo.  Tim 
was  evidence  that  many  vessels  laden  with  timber 
discharged  their  cargoes  at  the  place  where  th 
vessel  was  moored,  and  upon  this  it  was  contended 
that  the  place  where  she  was  moored  must  be  cat 
sidered  as  the  place  of  her  destination,  in  wfaick 
case  she  had  been  in  safety  for  twenty  •four  hora 
before  the  loss.  Lord  Tenterden,  however,  said  it 
was  manifest  that  there  never  was  an  intention  to 
discharge  the  cargo  there,  and  so  that  ground  cf 
defence  failed.  That  seems  to  me  to  be  an  autho- 
rity distinctly  applicable  to  the  present  case,  to 
show  that  the  voyage  had  not  come  to  an  ad 
when  the  vessel  was  in  the  outer  dock  at  Antwerp, 
as  there  was  no  intention  to  discharge  there. 

Judgment  for  the  defendants 

Solicitor  for  plaintiffs,  W.  Flux. 
Solicitors    for    defendants,    Uruce,    Son,  ni 
Jackson. 


Reported  by  M.  W.  McKxllab,  E»q.,  Barrister-at-kv. 


May  10  and  11, 1875,  and  Ifeb.  26, 1876. 

Edwards  v.  Aberayron  Mutual  Ship  Issuiaki 

Society  (Limited). 

appeal  from  the  court  of  que  en*  8  bench. 

Policy  of  marine  insurance — Risk  or  advenhm- 
Time  policy — Member  of  society  by  estoppd- 
Agreement  to  decide  disputes — Condition  pntt 
deiit— 30  8f  31  Vict.  c.  23,  s.  7. 

Plaintiff  had  an  equitable  interest  in  a  ship,  ad 
afterwards  received  a  transfer  of  the  legal  infer** 
from  the  registered  owner,  who  was  a  member  rf 
the  defendants1  society.  The  owner  insured  tk 
ship  with  the  defendants  in  the  plaintiff's  asm 
by  a  policy  incorporating  the  rules  of  the  soo^h 
and  providing  among  oilier  things  that  «*J 
insurance  effected  should  be  valid  and  binHy 
from  noon  on  that  day  until  noon  of  the  li 
January  then  next  following.  By  the  rds 
persons  became  members  only  by  signing  & 
articles,  ond  none  but  members  could  tuftffl 
their  ships.  The  rules  also  required  eertak 
notice  upon  sale  of  a  ship  or  shares  thereof  T^ 
plaintiff  hod  never  signed  tlie  articles  nor  git* 
notice  of  the  transfer  to  him  of  the  legal  intent, 
but  had  paid  contributions  claimed  from  him  • 
owner  by  the  society.  It  was  also  provided  if 
tlie  rules  that  tlie  directors  should  decide  daises 
and  disputes  of  members,  and  that  aggrutd 
members  might  appeal  for  reconsideration  4 
decisions,  first  to  the  directors  themselves,  a" 
then  to  the  wliole  society  ;  and  also  that  no  «m* 
her  should  be  allowed  to  bring  or  have  any  actio* 
suit,  or  proceeding,  or  other  remedy  against  fe 
society  for  any  claims  or  demands  upon  or* 
respect  of  the  society  or  the  members  thenf 
except  as  therein  provided.  Upon  loss  of  the  my 
plaintiff  was  refused  his  claim  upon  mis  pfltif 
by  the  directors  twice,  but  made  no  appeal  km 
whole  society. 

Held,  by  the  Exchequer  Chamber  {affirming  ^ 
Queen's  Bench),  that  the  policy  incorporatd  fe- 
rules so  as  to  be  a  sufficient  compliance  wtihm* 
7  of  the  Stamp  Act  1867 ;  and  thai  Him  mf+ 
dants  were  estopped  from  disputing  the  sfsvl 
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interest  in  the  policy,  and  his  right  as  member  to 

claim  upon  it. 
Held,    also,   by    the    majority   of  the    Exchequer 

Chamber  (overruling  the  Queen* s  Bench),  that  the 

plaintiff  was  not  bound  by  the  decision  of  the 

directors  ;  but  thai  this  action  was  maintainable. 
This  was  an  appeal  from  the  unanimous  decision 
in  the  defendants'  favour  of  Blackburn,  Mellor, 
and  Lush,  J  J.  on  a  special  case  stated  by  order  of 
Nisi  Prius. 

The  special  case  and  the  exhibits  are  fully  set 
cmt  in  the  report  of  the  case  before  the  court 
below :  (ante,  vol.  2,  p.  469.) 

May  10  and  11,  1875.— Cohen,  Q.C.  (with  him 
Kenelm  Digby),  argued  for  plaintiff,  the  appellant. 

Watkin  Williams,  Q.  0.  (with  him  B.  T. 
Williams),  for  defendants. 

The  arguments  are  sufficiently  alluded  to  in  the 
udgments  of  the  court. 

Cur.  adv.  vult. 

Feb.  26,  1876.— Ampiilett,  B.— The  facts  are 
rafficiently  stated  in  the  case  and  exhibits. 

Two  points  were  relied  upon  in  the  argument  be- 
fore us  on  behalf  of  the  defendants  :  First,  that  the 
plaintiff  was  insured,  if  at  all,  upon  the  terms  of 
the  articles ;  secondly,  that  under  articles  39,  83, 
ftnd  84,  it  was  made  a  condition  precedent  to  his 
right  to  bring  an  action  that  the  amount  of  his 
alaim  should  be  determined  by  the  directors. 

•On  the  first  point,  in  my  judgment,  the  defen- 
dants are  right.  The  plaintiff  knew  that  he  was 
dealing  with  a  registered  society,  and  the  articles 
ire  referred  to  in  the  contract  signed  by  the 
directors  in  a  manner  which,  I  think,  clearly 
shows  that  both  parties  intended  to  contract  on 
the  footing  of  the  articles.  In  fact  unless  the 
nticles  are  considered  (as  I  think  they  ought  to 
>e)  incorporated,  the  contract  would  be  altogether 
nvahd  for  (among  other  reasons)  the  omission 
herein  of  any  enumeration  of  the  perils  insured 
gainst. 

On  the  second  point  I  think  that,  upon  the 
rue  construction  of  the  articles,  it  must  be 
aken  to  have  been  the  intention  of  the  parties  to 
ive  exclusive  jurisdiction  to  the  directors  to 
Bttle  all  claims  between  the  society  and  its  mem- 
era,  and  the  question  whether  an  agreement  to 
bat  effect  is  void  as  being  against  the  policy  of 
tie  law  is  in  my  judgment  concluded  by  the 
ecision  in  the  House  of  Lords  in  Scott  v.  Avery 
>  H.  L.  Cas.  811).  It  is  true  that  in  the  present 
ase  the  directors  are  to  decide  not  the  mere 
mount  of  the  claims,  but  also  any  dispute  that 
light  arise  respecting  insurances;  but  so  they 
rere  in  Scott  v.  Avery,  and  both  the  learned  Lords 
rho  decided  that  case  held  such  extension  of  the 
tower  of  the  directors  to  be  immaterial.  Under 
hese  circumstances  it  is  not  necessary  to  consider 
&  length  the  subsequent  decisions  of  the  inferior 
carts.  I  may,  however,  refer  to  Tredwen  v. 
Jolman  (1  H.  &  C.  72),  Elliott  v.  Royal  Exchange 
Assurance  Company  (L.  Rep.  2  Ex.  237),  and  Daw- 
tt»  v.  Fitzgerald  (L.  Rep.  9  Ex.  7),  the  first  of  which 
a*  in  my  judgment,  undistinguishable  from  the 
jreaent  case. 

I  think,  therefore,  that  this  action  cannot 
>e  maintained,  unless  it  can  be  shown  that 
he  conduct  of  the  directors  in  the  (so-called) 
trbitration  has  made  it  inequitable  to  compel  the 
)laintiff  to  submit  his  claim  to  their  determina- 
ion.  Hence  the  conduct  of  the  directors  in  this 
eapeot  has  become  very  material,  and  requires  a 


minute  examination.    The  facts  are  to  be  found 
in  paragraphs  11, 12,  and  13  of  the  case,  which  are 
as  follows:    (11)    "On  the  2nd  Dec.  1870,  the 
plaintiff  sent  in  to  the  defendants  a  claim  for  the 
amount  of  the  insurance  of  the  Hermione,  viz., 
1000Z.,  and  soon  after  Daniel  Davies  (who  was 
the    master   of   the    ship    when   she  was   lost) 
was    requested    to    attend   a    meeting    of    the 
board  of  directors   on   the  6th  Jan.  1871.     He 
attended    accordingly,  and    was    questioned   as 
to     the     circumstances     of    the     loss    of    the 
vessel.    The  directors  expressed  to  Davies  their 
opinion  that  his  account  of  the  wreck  was  not 
satisfactory,  and  that  the  loss  was  not  shown  to 
have  been  caused  by  perils  of  the  seas.    When  he 
had  withdrawn  from  the  room,  they  came  to  the 
resolution  •  That  the  owners  of  the  Hermione  had 
no  claim  upon  the  society.'     (12.)  The  plaintiff 
had  no  notice  of  the  meeting,  and  neither  Davies 
nor  the  plaintiff  had  notice  of  this  resolution,  or 
was  required  to  attend  the  directors  on  any  subse- 
quent occasion.      (13.)  On  the  6th  April  1871  a 
notice  signed  by  ten  members  of  the  association, 
but  not  signed  by  the  plaintiff  or  Davies,  was  sent 
to  the  defendants'  office.    This  notice  was  sub- 
mitted   to  the    next    quarterly    meeting  of    the 
directors.    No  notice  to  attend  was  given  either 
to  the  plaintiff  or  Davies,  and  in  their  absence  the 
directors,  without  further  inquiry,  came  to  the 
same  resolution  as  before,  viz.,  that  the  owners  of 
the  Hermione  had  no  claim  upon  the   society." 
In  my  opinion,  these  proceedings  of  the  directors 
were  unjustifiable,  and  can  only  be  accounted  for, 
consistently  with  honesty  and  good  faith,  by  sup- 
posing that  they  had  mistaken  their  real  position, 
and  that  being  agents  of  the  society,  they  sup- 
posed they  had  no  duty  to  perform  towards  the 
plaintiff.    It  is  beyond  doubt,  however,  that  when 
they  undertook  the  delicate  task  of  adjudicating 
between  their  own  society  and  a  member,  their 
functions,  if  not  strictly  the  same,  were  analogous 
to  those  of  an  arbitrator,  and  they  were  bound  to 
act  judicially  and  with  perfect  fairness  and  impar- 
tiality between  the  parties  :    WIntosh  v.  Great 
Western  Railway  (2  De  G.  &  Sm.  758).    To  come 
to  a  decision,  under  these  circumstances,  in  favour 
of  their  own  society  and  against  the  plaintiff,  with- 
out hearing  him  or  giving  him  an  opportunity  of 
being  heard,  was  contrary  to  every  principle  of 
justice,  and  ought  not  I  think  to  be  held  by  any 
court  of  law  or  equity  to  be  binding  upon  him. 

Moreover,  I  think  that  it  would  be  unreasonable 
to  compel  the  plaintiff  now  to  submit  his  claim 
again  to  the  directors,  they  having  already  pre- 
judged the  case  in  his  absence.  It  is  hardly  likely 
that,  after  what  has  occurred,  the  directors  could 
now  approach  the  subject  with  that  even  and 
unbiassed  mind  which  is,  as  the  Vice- Chancellor 
said  in  Kemp  v.  Rose  (1  Giff.  264),  "  essential  to 
the  validity  of  every  judicial  proceeding."  If  the 
matter  had  rested  only  on  the  first  meeting  of  the 
directors  on  the  6th  Jan.  1871,  it  might  havo  been 
suggested  that  the  directors,  having  had  no  notice 
of  the  transfer  of  the  vessel  to  the  plaintiff,  con- 
sidered Davies  as  the  owner,  and  thought  it  suffi- 
cient to  have  him  before  them ;  but  it  did  not  rest 
there,  for  no  notice  of  that  resolution  was  ever 
given  either  to  Davies  or  to  the  plaintiff,  nor  was 
any  notice  given  to  either  of  them  of  the  subse- 
quent quarterly  meeting  to  which  the  notice 
signed  by  ten  members  was  submitted,  and  at 
which  the  same  resolution  was  confirmed  in  the 
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absence  of  both.  I  infer  from  these  facts  that  the 
attendance  of  Davies,  who,  as  I  said  before,  was 
master  of  the  lost  vessel,  was  requested  as  a  wit- 
ness and  not  as  the  supposed  owner,  and  his  pre- 
sence therefore  at  the  first  meeting  does  not  alter 
the  view  I  have  taken  of  tho  directors'  conduct  in 
the  matter. 

Bat  it  is  said  that  the  determination  of  the 
directors  having  been  made  a  condition  prece- 
dent to  bringing  an  action,  a  court  of  law  at 
least  cannot  interfere,  as  that  would  be  making  a 
new  contract  for  the  parties.  I  think  there  is  a 
fallacy  in  this  argument.  Courts  of  equity  have 
no  more  power  to  make  new  contracts  for  parties 
than  courts  of  law,  and  yet  they  would  undoubt- 
edly interfere  when  a  contract  is  performed  on 
one  side,  and  the  mode  agreed  upon  for  ascertain- 
ing the  amount  to  be  paid  by  the  other  has  failed 
in  any  way  without  the  plaintiff's  fault.  Put  the 
simple  case,  which  is  in  principle  the  same  as  that 
we  are  considering: — A.  contracts  to  do  work  for 
B.,  the  price  to  be  determined  by  the  engineer  of 
B.  The  work  is  done,  and  before  the  price  is 
determined,  the  engineer  by  some  act  of  his  own, 
not  necessarily  fraudulent,  becomes  incapacitated 
to  act  as  arbitrator.  I  cannot  persuade  myself 
that  courts  of  law  are  powerless  to  prevent  the 
gross  injustice  of  B.  having  the  benefit  of  tho  work 
without  compensation  to  A.,  except  by  the  incon- 
venient and  often  ineffectual  course  of  bringing 
an  action  for  neglect  of  duty  against  the  engineer 
and  his  employer.  To  give  direct  redress  in  such 
a  case  seems  to  me  only  another  application  of  the 
well-known  principle  that  a  man  shall  not  take 
advantage  of  his  own  wrong,  under  which  even 

erecedent  conditions  in  their  strictest  sense  have 
een  held  to  be  discharged  where  performance 
was  prevented  by  the  defendant  himself.  See 
Comyn's  Digest,  tit.  "  Condition,"  1.  6,  and  the 
case  of  Hotham  v.  The  East  India  Company  (1  T. 
R.  638).  Courts  of  equity  have  concurrent  juris- 
diction, even  in  respect  of  legal  contracts,  with 
courts  of  law  in  cases  of  fraud,  and  they  appear  to 
have  assumed  jurisdiction  in  the  sort  of  cases  we 
are  considering,  on  the  ground  that  where  tho 
acts  of  the  defendants,  which  prevented  the  amount 
of  the  plaintiff's  claims  being  ascertained  in  the 
agreed  mode,  were  not  in  themselves  fraudulent, 
yet  they  would  become  fraudulent  if  used  for  the 

Surposeof  defeating  the  plaintiff's  rights.  (See 
VIntoth  v.  Greai  Western  limlway  (2  De  G,  &  Sm. 
758),  and  on  appeal  (2  Mac.  &  G.  74).  It  most  fre- 
quently happens  that  the  circumstances  of  these 
oases  are  complicated,  and  can  be  more  conve- 
niently investigated  in  a  court  of  equity  than  a 
court  of  law, ;  but  in  a  case  like  the  present,  where 
a  court  of  law  can  do  complete  justice  by  simply 
disallowing  a  defence  founded  on  the  failure  of  the 
agreed  arbitration  through  the  acts  of  the  direc- 
tors, the  convenience  is  quite  the  other  way ;  and 
I  can  see  no  reason  why  a  court  of  law  should  not 
determine  the  matter  themselves. 

For  these  reasons,  I  think  that  the  plaintiff 
can  sustain  his  action,  and  there  is  no  diffi- 
culty about  the  amount,  as  it  is  found  in 
the  case  that  the  defendants  now  admit,  con- 
trary to  what  their  directors  had  determined, 
a  total  loss  of  the  vessel  by  perils  of  the  sea. 
The  decision  of  the  court  below  is,  therefore,  in 
my  opinion  erroneous,  and  ought  to  be  reversed ; 
tnd  judgment  must  be  entered  for  the  plaintiff  for 
1000/.  with  interest  aud  cotis  of  suit. 


Pollock,  B.  delivered  the  judgment  of  Aicm- 
bald,  J.  and  himself. — This  action  is  brought  by 
the  plaintiff  as  owner  of  a  vessel  called  the  Htr- 
mione,  against  the  defendants,  who  are  a  limited 
company  for  mutual  insurance  of  ships,  to  recover 
upon  an  insurance  effected  with  the  defendant!, 
whereby  the  Hermione  was  insured  from  the 
24th  Feb.  1870  to  noon  of  the  1st  Jan.  following. 

The  defendants  admit  that  the  Hermione  m 
insured,  and  also  that  there  was  a  total  loss  u 
above  stated ;  but  they  contend  that  the  plaintiff 
can  maintain  no  action  against  the  company  nnsl 
he  has  complied  with  the  company's  articles  which 
relate  to  the  adjustment  and  settlement  of  loss* 
The  plaintiff  alleges  that  the  document  by  which 
the  insurance  was  effected  gives  him  a  right  of 
action  independently  of  these  articles.  The  Her- 
mione was  bought  by  one  Daniel  Davies  in  1868> 
to  whom  the  plaintiff  made  advances  to  enable 
him  to  purchase  her;  and  in  Jan.  1869  shewn 
insured  with  the  defendants  by  Davies,  who 
directed  that  the  policy  should  be  made  out  ii 
the  name  of  the  plaintiff,  and  handed  to  him.  Ii 
Jan.  1870,  Davies  being  absent  with  the  ship,  tot 
plaintiff  applied  for  a  renewal  of  the  insurance, 
and  on  the  24th  Feb.  he  paid  the  amHiyJ  premium 
and  duty,  amounting  to  171.  15s.9  and  obtained 
the  document  usually  issued  to  members  insuring. 
This  document  is  beaded  "  Aberayron  Mutual  Ship 
Insurance  Society  (Limited),  registered  pnrwusf 
to  the  Act  25  &  26  Vict.  o.  89."  It  contains  tk 
rates  tor  various  insurances,  rules  as  to  periods  of 
sailing,  and  other  matters ;  and  at  tho  close  of  oat 
relating  to  allowance  for  repairs  is  a  reference, 
"  vide  article  70."  It  states  also  "  That  eTST 
insurance  effected  shall  be  valid  and  binding  froa 
twelve  o'clock  of  the  noon  on  that  day  on  which 
the  insurance  shall  be  effected  until  twelve  o'clock 
of  the  noon  of  the  first  day  of  Jan.  next  fol- 
lowing."   The  document  ends  as  follows : 

This  is  to  certify  that  Mr.  Evan. Edwards,  as  ship*! 
husband  for  the  Hermione,  162  tons,  A  1  wgiitewi, 
whereof  is  master  at  the  present  time  Daniel  Dsri* 
has  this  daj  paid  171.  10s.  for  the  insurance  of  52  sou* 
1000/..,  on  the  said  vessel.  Value  of  whole  ship,  si  f* 
rule  for  this  olaas,  171. 10s.  per  ton,  122.  15s.    1000L 

Signature  of  C^Nt  ^>VAK8>  0b^nm' 

Directors    1^:J'  1?M* 
C David  Jonxs. 

£   s. 

17  10       Secretary,  John  Jamm. 
0    5       Treasurer,  Thomas  Josm 


jeiooo. 

Premium. 
Duty   .... 


£17  15 


In  March  1870  application  was  made  to  the  phi* 
tiff  for  a  further  sum  of  171.  10s.,  being  his  con- 
tribution to  the  losses  of  the  year  1869,  pajibfc 
in  respect  of  the  ship  Hermione  at  the  rateoxlM 
per  cent,  and  this  sum  was  paid  by  him ;  and  inOi 
1870  a  further  call  was  made,  and  paid  by  th 
Dlaintiff  for  losses  of  the  year  1870.  On  the  l*k 
May  1870  Davies,  by  bill  of  sale,  duly  reg* 
tered,  transferred  the  Hermione  to  the  plainrit 
and  notice  of  this  transfer  was  given  to  the  deft** 
dants.  In  Nov.  1870  the  Hermione  was  wnebi 
and  became  a  total  loss.  Except  by  the  refer*** 
"  vide  article  70,"  aud  the  words  •*  as  per  rakfc 
this  class,"  there  is  no  allusion  to  any  artti* 
or  rules  other  than  those  contained  m  fc 
documents  dated  the  24th  Feb.  1870,  and  tie**, 
mentioned  rule  is  contained  in  the  artieisi  rf 
repeated  in  the  document.  The  defendants' I 
was,  however,  governed  by  a  memoraai* 
association,  and  by  articles  of  associataoft  < 
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1864,  which  contained   in    all   98  articles. 

provide  for  the  constitution  of  the  society, 
.ties  of  its  directors,  rates  of  insurance,  and 

matters  usually  found  in  tho  rules  of  a 
.1  insurance  society;  and  many  of  those 
ig  to  the  terms  of  insurance  are  repeated  in 
cument  which  was  given  to  the  plaintiff  on 
yiDg  his  premium  in  Fob.  1870.  Amongst 
not  so  repeated  are  the  following:  Memo- 
h  of  Association,  article  3  "  The  objects  for 

the  company  is  established  are  tho  mutual 
nee  of  snips  belonging  to  members  of  the 
.ny,  and  the  doing  of  all  such  other  things 

incidental  or  conducive  to  the  attainment  of 
bove    objects."      Articles    of    Association, 

3 :  "  Every  person  shall  be  deemed  to  have 
I  to  become  a  member  of  the  company  who 
s  aDy  ship  or  share  in  a  ship,  in  pursuance 
regalations  hereinafter  contained.  Article 
That  the  directors  shall  have  full  power  to 
into  and  execute,  and  also  to  modify,  alter, 
aase  any  contract  or  agreement  respecting 
atter  in  which  the  society  may  be  interested, 
)  adjust,  settle,  and  decide  all  claims  and 
ids  upon  the  society  by  the  members  thereof, 
decide  and  determine  all  disputes,  con tro- 
s,  and  matters  arising  between  the  society 
embers  of  the  society  concerning  insurances 
ms  upon  or  liabilities  by  or  to  the  society, 
Dncerning  the  laws,  rules,  regulations,  and 
* s  of  the  society ;  and  the  decision  of  the 
>rs  shall  be  final  and  conclusive,  as  well 
•he  society  as  the  members  thereof ;  and  no 
er  of  the  society  shall  be  allowed  to  bring 
re  any  action,  suit,  or  proceeding  or  other 
y  against  the  society  or  the  members 
f  for  any  claims  or  demands  upon  or  in 
t  of  the  society  or  the  members  thereof, 

as  is  provided  by  these  presents."  Article 
That  in  all  cases  of  any  vessel  or  share 
f  insured  by  the  society  being  lost,  wrecked, 
ed,  burnt,  abandoned,  captured,  damaged, 
jured  by  being  run  down  or  otherwise 
i  by  any  other  vessel,  the  owner,  master,  or 
>r  some  of  the  crew  shall,  as  soon  as  circum- 
s  will  permit,  give  notice  thereof  to  the 
try  of  the  society,  who  shall  thereupon  by 
to  the  several  directors  summon  a  board  of 
)rs  on  the  first  convenient  day,  not  exceed- 
ven  days  from  the  receipt  of  such  notice, 
le  directors  shall  proceed  to  examine  the 
,  master,  and  mate,  and  such  of  the  crew  as 
ihall  think  necessary,  as  to  the  cause  of 
388  or  damage,  and  shall  make  such  further 
ies  and  take  such  measures  and  make  such 
>ns  and  regulations  thereon  as  in  their 
ent  the  case  shall  require ;  and  the  owner 
;ter  of  any  vessel  so  lost,  wrecked,  stranded, 

abandoned,  captured,  damaged,  or  injured, 
oot  commence  any  repairs  except  such  as 
be  deemed  necessary  for  the  immediate 
of  such  vessel,  or  settle  or  compromise  any 

or  disputes,  or   prosecute  or  defend  any 

or  suit  in  relation  thereto,  without  the 
us  consent  of  the  directors."    Article  84 : 

if  any  member  of  the  society  shall  be  dis- 
id  with  the  decision  of  tho  directors,  as  to 
itlement  of  any  loss  or  damage  sustained  by 
aember,  or  as  to  any  claim  or  other  matter 
I,  adjusted,  er  decided  by  the  directors,  and 
member  so  dissatisfied  shall  procure  ten 
members  of  the  society,  not  being  directors, 


to  join  with  him  in  a  written  requisition  to  the 
directors  to  reconsider  and  revise  their  decision, 
the  directors   shall  thereupon  call  a    board    of 
directors  of  not  less  than  ten,  and  reconsider  and 
revise  such  decision;  and  in  case  such  member 
shall  be  dissatisfied  with  the  further  decision  of 
such  board  of  directors,  such  member  so  dissatis- 
fied, together  with  twenty  other  members  of  the 
society,  may  by  writing  under  their  hands  require 
the  secretary  to  summon  a  special  general  meeting 
of  the  society  to  be  held  at  any  time  not  exceeding 
fourteen  days  from  the  receipt  of  such  writing  by 
the  secretary ;  and  such  special  general  meeting 
shall  have  full  power   to   confirm   or   vary  the 
decision  of  the  directors,  and  whatever  shall  be 
decided  by  the  special  general  meeting  shall  be 
final  and  binding  as  well  upon  the  society  as  upon 
all  the  parties  interested  in  the  decision."     No 
copy  of  these  articles  was  furnished  to  the  plain- 
tin  ;  he  had  not  read  them,  nor  did  he  know  their 
contents.    It  was  contended  for  the  defendants 
that  this  was  immaterial,  because,  by  the  Com- 
panies Act  1862,  s.  16,  the  articles  of  association, 
when  registered,  are  binding  on  members  as  if 
each  member  had  signed  and  sealed  them,  and 
there  was  a  covenant  contained  in  this  on  his  part 
to  conform  to  all  the   regulations    contained  in 
them.    This  contention  in  my  judgment  fails,  for 
sect.  23  defines  members  to  be  persons  who  have 
agreed   to   be   members,  and  whose  names  are 
entered  on  the  register  of  members.    The  plain- 
tiffs name  was  not  so  entered,    and  he  is  not 
made  a  member  by  the  statute. 

Under  these  circumstances  the  first  ques- 
tion that  arises  is,  what  was  the  contract 
between  the  plaintiff  and  the  defendants  P  and 
I  will  consider  this  at  present  apart  from  the 
Stamp  Act.  It  appears  to  me  to  be  extremely 
doubtful  whether  a  complete  contract  of  in- 
surance could,  under  any  circumstances,  be 
gathered  from  the  document  dated  24th  Feb. 
1870,  taken  by  itself.  At  best  it  is  rather 
in  the  nature  of  a  receipt  for  premium  than 
a  policy,  and  it  contains  no  covenant  or  con- 
tract for  payment.  But,  however  this  may  be, 
it  is,  I  think,  clear  that  those  who  signed  it  had 
no  authority  to  bind  the  company  to  any  contract 
of  insurance  other  than  what  is  contemplated  and 
provided  for  by  the  articles.  If,  therefore,  the 
document  in  question  stood  alone,  the  result 
would  be  that  there  would  be  no  contract  with 
the  company.  The  document  is,  however, 
headed  "Aberayron  Mutual  Ship  Insurance 
Society  (Limited),"  and,  therefore,  denotes  that 
the  object  of  the  society  is  the  mutual  in- 
surance of  ships  belonging  to  members.  It  has 
reference  to  one  article  not  contained  in  it,  and  in 
its  form  it  resembles  rather  a  certificate  that  a 
contract  exists  than  a  contract  itself.  From  what 
is  expressed,  and  also  from  what  is  absent,  the 
plaintiff  must,  I  think,  have  been  aware  that  it 
did  not  contain  all  the  terms  of  the  proposed  in- 
surance as  to  adjustment  and  settlement,  and  the 
defendants  are  entitled  to  present  to  the  plaintiff 
the  dilemma  that  either  there  is  no  contract,  or 
the  contract  is  that  which  they  admit,  viz.,  an 
insurance  subject  to  the  articles.  We  have  power 
to  draw  inferences  of  fact,  and  the  proper  inference 
appears  to  me  to  be,  that  the  plaintiff  has  entered 
into  a  contract,  which  is  evidenced  by  the  docu- 
ment dated  the  24th  Feb.  1870,  and  the  articles  of 
association.    When  the  latter  ore  referred  to,  what 
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is  deficient  in  the  certificate  is  supplied,  for 
although  there  is  no  undertaking  to  pay  to  the 
assured  upon  a  loss  so  as  to  give  an  immediate 
right  of  action,  as  indeed  there  never  is  by  the 
rules  of  a  mutual  insurance  society  ;  Articles  39, 
83,  and  84,  provide  for  a  member  who  has  any 
claim  giving  notice  thereof,  for  the  summoning  of 
a  board  of  directors  to  examine  into  it,  and  for 
their  decision  thereon ;  and,  further,  that  if  the 
member  is  dissatisfied,  he  may,  if  ten  other  mem- 
bers will  join  him,  summon  a  second  board  of 
directors  to  reconsider  their  decision,  and  if  he  is 
dissatisfied  with  the  decision  on  appeal,  he  may,  if 
twenty  members  will  join  him,  appeal  to  a  special 

general  meeting,  who  may  confirm  or   vary  the 
ecision. 

It  was  strongly  argued  on  behalf  of  the  plain- 
tiff, that  the  effect  of  the  decision  of  the  court 
below  would  be  to  deprive  the  plaintiff  of  his  right 
to  resort  to  the  courts  of  law  to  enforce  his  rights, 
and  the  well-known  arguments  against  ousting 
their  jurisdiction  were  resorted  to.  if,  however,  the 
view  I  take  of  the  articles  be  correct,  no  such 
objection  arises,  because  their  effect  is  not  to 
substitute  a  special  tribunal  to  deal  with  an  exist- 
ing cause  of  action,  but  to  provide  by  the  contract 
between  the  parties,  upon  which  alone  any  claim  of 
the  plaintiff  is  based,  a  mode  by  which  that  claim 
shall  be  established,  and  which  must  be  pursued 
as  a  condition  precedent  to  any  right  to  payment 
arising.  There  is  no  more  displacement  of  a  cause 
of  action  or  ousting  of  jurisdiction  than  there  is 
when  parties  agree  that  a  builder  shall  be  paid 
such  a  sum  as  an  architect  shall  name,  and  the 
case  comos  within  the  prinoiple  acted  on  in  Scott 
v.  Avery  (5  H.  L.  Cas.  811),  Tredwen  v.  Holman 
(1  H.  &  C.  72),  and  Elliott  v.  Royal  Exchange  As- 
surance Company  (L.  Rep.  2  Ex.  237),  and  not 
within  that  by  which  the  court  was  governed  in 
Horton  v.  Sayer  (4  H.  &  N.  643).  The  distinction 
between  these  cases  is  well  pointed  out  by  Bram- 
well,  B.,  in  Tredwen  v.  Holman,  where  he  says : 
"  If  a  tenant  covenants  that  he  will  cultivate  the 
devised  land  in  a  husbandlike  manner,  and  also 
covenants  that  if  any  dispute  shall  arise  in  respect 
thereof,  it  shall  be  referred  to  arbitration,  an  action 
may  nevertheless  be  maintained;  but  where  the 
covenant  is  to  pay  such  damages  as  shall  be  ascer- 
tained by  an  arbitrator,  no  action  will  lie  until  the 
arbitrators  have  given  their  decision."  And,  again, 
in  similar  language  in  Dawson  v.  Fitzgerald 
(L.  Rep.  9  Ex.  10). 

Before  leaving  this  part  of  the  subject,  I 
must  not  omit,  however,  to  notice  the  construc- 
tion of  article  39,  that  was  pressed  upon  us  by 
Mr.  Cohen,  as  counsel  for  the  plaintiff.  The 
article  provides  that  no  member  shall  be  allowed  to 
bring  any  action,  suit  or  proceeding,  or  other  re- 
medy against  the  society  or  the  members  thereof 
for  any  claims  or  demands  upon  or  in  respect  of 
the  society  or  the  members  thereof,  "  except  as  is 
provided  by  these  presents."  He  argued  that 
these  words  were  intended  to  preclude  a  member 
from  bringing  any  action  against  the  society,  even 
where  his  loss  has  been  adjusted  by  the  directors, 
and  they  decline  to  pay.  It  appears  to  me  that, 
although  the  language  used  is  not  very  clear  or 
accurate,  the  intention  of  the  parties  is  limited  to 
requiring  that  members  having  claims  on  the 
society  shall  proceed  according  to  the  mode  of 
proof  pointed  out  by  the  articles,  and  that  if  all 
conditions  precedent  were  fulfilled,  and  the  deci- 


sion of  the  directors  was  obtained  in  favour  of  tk 
claimant  for  a  specific  amount,  an  action  would 
well  lie  againstthe  society  if  they  refused  to  ptjii 
I  have  hitherto  dealt  with  the  question  ajwt 
from  the  Stamp  Act,  30  &  31  Vict.  c.  2a  Section  7 
of  this  Act  provides  that  "  no  contract  or  agrat 
ment  for  sea  insurance  shall  be  valid  unless  tk 
same  is  expressed  in  a  policy,  and  every  poKej 
shall  specify  the  particular  risk  or  ad  venture,  tii 
names  of  the  subscribers  or  underwriters,  and  the 
sum  or  sums  insured."  And  by  sect.  4  the  word 
"policy"  is  declared  to  mean  "any  instrument 
whereby  a  contract  or  agreement  for  an?  m 
insurance  is  made  or  entered  into."  The  object  i 
this  enactment  is  to  prevent  persons  obtainiij 
the  benefit  of  a  marine  insurance  without  ptjiv 
stamp  duty.  It  clearly  does  not  make  any  pus. 
cular  form  of  policy  compulsory,  else  it  would 
have  referred  to  as  essential  the  form  mentioBfi 
in  sect.  5  and  schedule  E,  which  the  Comas* 
8ioners  of  Inland  Revenue  are  thereby  bound  to 
provide ;  nor  does  it  forbid  companies  or  nod* 
writers  importing  into  their  stamped  polioee,!} 
reference  or  otherwise,  terms  which  are  not  it 
pressed  in  them,  provided  the  risk  and  otkr 
matters  mentioned  in  sect.  7  are  contained  in  i 
stamped  policy.  It  seems  to  me,  therefore,  tist 
the  document  dated  the  24th  Feb.  1870,  satuas 
the  requirements  of  and  is  sufficient  as  a  poliej 
within  the  Stamp  Act,  although  terms  exutn- 
lating  to  the  adjustment  and  settlement  of  aij 
loss  that  may  arise  under  it  which  are  not  o» 
tained  in  it,  and  yet  are  binding  on  the  plaintl 
To  apply  to  this  case  the  well-known  prinripb 
acted  on  in  BoydeU  v.  Drummond  (11  East,  14 
would  be,  I  think,  unnecessary  and  unreasoo»tii 
for  there  is  no  such  reason  for  the  exclaim  •* 
parol  evidence  to  connect  the  various  document 
which  are  intended  together  to  constitute  th 
contract  or  policy  of  insurance,  as  there  is  in  At 
case  of  contracts  within  the  Statute  of  Fundi 

Although,  therefore,  the  inartificial  manner  a 
which  the  policy  and  rules  are  drawn  creates  mm 
difficulty,  1  find  it  satisfactory  to  arrive  at  son* 
elusion  which  supports  what  was  the  substance  «f 
the  transaction,  and  prevents  the  plaintiff  aettag 
up  a  contract  which  it  is  obvious  he  could  aoA 
himself  have  contemplated,  and  which  certoirij 
could  never  have  been  intended  by  the  defen- 
dants, as  it  would  have  been  a  departure  from  w 
fundamental  principles  and  the  daily  practice  of 
the  company. 

For  these  reasons  the  judgment  of  the  Quecri 
Bench  should,  in  my  opinion,  be  affirmed. 

Brett,  J. — This  was  an  action  to  recover  I 
total  loss  on  the  vessel  Hermione. 

The  vessel  was  originally  purchased  by  Dial 
Davies,  the  plaintiffs  brother-in-law,  m  Da 
1868.  She  was  mortgaged  to  the  jfoanA 
who  eventually,  in  May  1870,  became  the  n» 
gistered  owner.  In  Jan.  1869,  Davies  effected 
an  insurance  on  the  vessel  with  the  dufuulnH 
directing  that  the  policy  should  be  mads  Ml 
in  the  plaintiffs  name  and  should  be  htail 
to  him.  The  document  sued  on  as  a  poftf 
was  forwarded  by  the  defendants  to  the  puss* 
It  was  stated  in  the  case  to  h*  "  the  usual  focfttV 


policy  issued  by  the  defendants  to  their 
bers.      In  Jan.  1870  the  plaintiff  applied  I* 


renewal  of  the  insurance,  paid  the  premiot 
received  an  acknowledgment  in  his  owl  I 
In  March  1870,  the  defendants  applied  to 
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plaintiff  by  way  of  call  for  the  contribution  in 
respect  of  the  Uermione  to  the  losses  of  the  year 
1869,  and  the  plaintiff  paid  the  call.  The  same 
occurred  in  Oct.  1870.  The  vessel  was  registered 
in  the  plaintiff's  name  in  May  1870.  She  was 
Wrecked  and  became  a  total  loss  in  Nov.  1870.  In 
Dec.  1870  the  plaintiff  sent  in  his  claim.  On  the 
0th  Jan.  1871,  the  directors  of  the  defendants' 
company  summoned  Davies  before  them,  who  was 
oaptain  of  the  vessel  at  the  time  of  the  wreck,  and 
having  heard  his  account,  resolved  that  it  was  not 
shown  that  the  vessel  was  lost  by  perils  of  the 
lea,  and  that  the  owners  of  the  Hermione  had  no 
alairn  upon  the  society.  No  notice  of  this  meeting 
Mr  of  the  resolution  was  given  to  the  plaintiff, 
ind  he  was  not  heard,  nor  was  any  one  on  his 
behalf,  before  the  resolution  was  passed.  In  April 
L871  ten  members  signed  a  notice  as  to  this  deci- 
don,  which  notice  was  referred  to  a  quarterly 
meeting  of  the  society.  The  meeting  confirmed 
die  resolution.  No  notice  of  this  meeting  or  appeal 
was  given  to  the  plaintiff,  and  he  was  not  heard 
upon  it.  The  case  then  stated  that  the  defendants 
now  admitted  the  total  loss  of  the  vessel  by  perils 
of  the  seas,  but  contended  that  the  document  upon 
which  the  plaintiff  brings  the  action  does  not  spe- 
cify the  risk,  and  is  therefore  void  as  a  policy  of 
Insurance  under  30  &  31  Vict.  c.  23,  ss.  7  and  9. 
They  further,  as  the  case  stated,  contended  that 
khe  rules  and  articles  of  the  association  are  to  be 
kreated  as  incorporated  with  the  policy,  and  that 
under  the  rules  the  resolutions  come  to  by  the 
Hrectors  were  a  decision  upon  the  plaintiff's  claim, 
md  that  not  having  been  appealed  from  in  the 
nanner  pointed  out  by  rule  84,  the  decision  had 
leoome  final  and  binding.  The  court  was  to  have 
lower  to  draw  all  such  inferences  of  fact  as  should 
lave  been  drawn  by  a  jury,  and  to  amend  so  as  to 
liable  the  plaintiff  to  recover  all  or  any  of  the 
aoneys  paid  by  him  to  the  defendants. 

Upon  the  argument  before  us,  it  was  con- 
ended  on  behalf  of  the  plaintiff  that  there 
rae  a  valid  contract  of  insurance,  that  the 
wntract  was  to  be  found  solely  in  the  doou- 
nent  of  March  1869,  that  such  document  did 
sot  incorporate  the  articles  and  rules  of  the 
usociation;  that  whether  it  did  or  not,  the 
dain  tiff's  right  to  maintain  the  action  was  not 
ibrogated,  for  that  rule  39  was  no  answer  to  the 
lotion,  being  an  attempt  to  set  up  a  private  tri- 
mnal  to  try  a  right  of  action  accrued,  and  that  no 
inch  decision  by  the  directors  or  the  meeting  as 
iras  relied  upon  could  affect  the  plaintiff,  who  had 
lot  been  summoned  or  heard  when  it  was  arrived 

i*. 

It  was  admitted  on  behalf  of  the  defendants 
that  there  was  a  contract  of  insurance  contained 
in  a  valid  policy,  and  that  there  was  a  total  loss, 
lad  that  the  plaintiff  was  a  member  of  the  asso- 
aation;  but  it  was  argued  that  the  policy  con- 
noted not  only  of  the  document  of  March  1869 — 
irhich,  if  it  stood  alone,  was  no  policy  at  all, 
lecause  in  it  the  risk  was  not  sufficiently  spe- 
nfied — but  of  that  document  and  the  articles  and 
nles ;  that  by  the  rules  the  plaintiff  was  bound  to 
mbmit  his  claim  to  the  decision  of  the  directors, 
nbject  to  an  appeal  to  a  auarterly  and  a  general 
neeting;  that  no  right  of  action  accrued  to  any 
oember  in  respect  of  a  loss  unless  he  could  obtain 
)rom  the  directors  or  the  association  a  decision  in 
lie  favour  that  his  claim  was  valid  and  to  a  oer- 
mn  amount ;  that  the  plaintiff  had  not  obtained 


such  a  decision ;  that  the  adverse  decisions  of  the 
directors  and  the  quarterly  meeting  were  final; 
and  that  the  plaintiff  therefore  never  had  a  cause 
of  action  against  the  defendants. 

Several  points  argued  in  the  Oourt  of  Queen's 
Bench  were  not  urged  before  us. 

The  questions  before  us  are:  First,  is  the 
document  of  March  1869  to  stand  alone  as  the 
policy,  or  are  it  and  the  articles  and  rules,  or 
some  of  them,  to  be  read  together,  and  so 
to  form  a  policy  in  writing  P  Secondly,  if  the 
document  of  March  1869  is  to  stand  alone,  is  it  a 
valid  policy  in  writing  ?  Thirdly,  do  the  rules,  if 
they  are  to  be  considered  as  no  part  of  the  policy, 

frevent  the  plaintiff  from  maintaining  this  action  P 
'ourthly,  do  they  prevent  the  plaintiff  from  main- 
taining the  action,  if  they  are  to  be  considered  as 
part  of  the  policy  P 

As  to  the  first  question,  it  was  argued  that 
there  is  no  contract  of  insurance  here,  unless 
it  be  formed  by  the  document  of  March  1869 ; 
that  such  document  contains  no  reference  to 
the  rules  which  are  said  to  prevent  the  plain- 
tiff from  maintaining  the  action,  and  therefore 
does  not  incorporate  them.  And  the  case 
of  Boy  dell  v.  Brummond  (11  East,  142)  was 
cited.  That  case  was  decided  on  the  Statute  of 
Frauds.  The  ground  of  decision  was  that  separate 
documents  in  writing  could  not  be  joined  together 
to  make  a  memorandum  in  writing  within  that 
statute  unless  there  was  a  sufficient  reference 
from  one  writing  to  another  contained  in  the 
documents  themselves  to  show  that  they  were 
intended  to  be  jointly  the  memorandum,  without 
being  obliged  to  have  recourse  to  parol  evidence  to 
show  such  intention;  for  otherwise  the  danger 
from  parol  evidence  would  arise,  which  it  was  the 
intention  of  the  statute  to  obviate.  That  ground  of 
decision  is  applicable  only  when  the  question  is, 
whether  there  is  or  is  not  a  sufficient  memorandum 
within  the  Statute  of  Frauds.  It  does  not  seem  to 
me  to  be  applicable  to  a  question  whether  there  is 
a  sufficient  policy  of  insurance  in  writing,  or  as  to 
what  documents  form  that  policy.  I  see  no  reason 
why  parol  evidence  should  not  be  admitted  to 
show  what  documents  were  intended  by  the 
parties  to  form  an  alleged  contract  of  insurance. 
It  seems  to  me  in  the  present  case  obvious,  as  an 
inference  of  fact  from  the  whole  relation  between 
the  parties  (and  we  have  power  to  draw  inferences 
of  fact),  that  the  intention  was  that  the  contract  of 
insurance  should  be  found  not  alone  in  the  docu- 
ment of  March  1869,  but  in  it  and  such  of  the 
rules  as  are  applicable  to  a  contract  of  insurance. 

Such  being  my  opinion,  it  is  unnecessary  to  de- 
termine the  second  question.  Still  my  opinion  is, 
that  there  is  nothing  in  the  Stamp  Act  to  prevent 
the  document  of  March  1869  from  being  considered 
as  a  valid  policy.  I  agree  with  the  interpretation 
of  the  Stamp  Act  contained  in  the  judgment  of 
Blackburn,  J.  in  this  case  in  the  Queen's  Bench. 

Neither  is  it  necessary  to  determine  the  third 
question.  Though  here,  again,  I  should  think  it 
plain  that  if  the  articles  and  rules  are  a  separate 
contract  from  the  policy,  no  agreement  in  them, 
however  strong  and  absolute  not  to  sue,  could  pre- 
vent the  plaintiff  from  maintaining  an  action  on 
the  separate  policy  or  contract  of  insurance. 

The  fourth  is  therefore  the  main  question  in  this 
case.  It  seems  to  me  to  raise  these  questions:  What 
is  the  contract  as  to  payment  in  case  of  loss  P  What 
is  the  stipulation  as  to  the  assured  suing  in 
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court  of  law  or  equity  P  What  is  the  limit  of  the 
rale  of  law  established  by  the  case  of  Scott  v. 
Avery  ?  Does  it  prevent  the  maintenance  of  the 
present  action? 

Now  as  to  the  first,  there  is  no  express  stipu- 
lation as  to  any  payment  being  due  in  case  of 
loss  in  the  document  of  March  1869.     Neither 
is     there    any    in    the    articles     of   association. 
Those  articles  contain  rules  for  the  management 
of  the  society,  and  rules  as  to  the  making  of  con- 
tracts of  insurance,  and  rules  which,  as  I  have 
said,  form,  in  my  opinion,  parts  of  the  contract  of 
insurance.    With  the  rules  which  deal  solely  with 
the  management  of  the  society  we  are  not  con- 
cerned. Those  which  are  applicable  to  the  making 
of  contracts  of  insurance  are  rule  28,  which  pri- 
marily gives  the  power  of  making  such  contracts 
to  the  directors ;  rule  40,  which  gives  authority  to 
the  directors  to  delegate  the  power  of  signing 
policies  to  two  directors  and  the  chairman,  and 
enacts  that  no  policy  but  one  so  signed  shall  be 
binding  on  the  society;  and  rule  53,  which  adds 
further  restrictions.    These  rules  show  that  there 
would  be  no  valid  insurance  in  this  case  without 
the  document  of  March  18(59,  but  do  not,  in  my 
opinion,  prevent  the  incorporation  into  or  adjunc- 
tion to  that  document  as  part  of  the  contract  of 
such  rules  as  are  applicable  to  the  contract.  Rules 
which  thus  form  part  of  the  contract  are,  amongst 
others,  rule  61,  which  shows  that  the  society  in- 
sures not  only  against  total  loss,  but  also  against 
partial  loss  or  damage,  if  to  a  certain  amount; 
and  rule  83,  which  by  a  necessary  implication 
discloses  the  perils  insured  against,  including  loss 
or  damage  by  collision.     I  do  not  doubt  that  rules 
39  and  84  are  also  included  in  the  contract,  and 
form  part  of  the  policy.    What,  in  my  opinion,  is 
the  true  construction  of  them   I   will  presentlv 
state.     But  for  the  present  I  observe  that  neither 
of  them  contains  any  express  undertaking  to  pay 
in  case  of  loss,  or  to  pay  at  any  specified  time. 
There  is  no  rule  which  has  any  express  stipulation 
to  pay  anything  in  case  of  loss.     But  then  there 
never  is  any  such  express  stipulation  in  any  policy 
of  marine  insurance  in  ordinary  form.     A  Lloyd's 
policy  contains  no  such  express  stipulation.     It 
has  always  been  implied  that  a  liability  to  indem- 
nify arises  directly  there  is  a  loss  or  damage  by  a 
peril  insured  against,  unless  such  liability  is  pre- 
vented by  some  stipulation  or  condition  expressed 
or  implied  in  the  policy.     In  the  policy,  therefore, 
in  this  cabe,  it  is  to  be  implied  that  such  liability 
to  indemnify  arises  directly  a  loss  or  damage  is 
caused  by  a  peril  insured  against,  unless  the  true 
construction  of  sect.  39  is  that  it  postpones  the 
attaching  of  liability  to  a  later  time,  or  makes  it 
depend  upon  another  event  than  a  loss  or  damage 
caused  by  a  peril  insured  against-     The  first  rule 
applicable  to  events  in  order  of  time  after  an 
alleged  loss  or  damage  is  rule  83.    "  In  all  cases  of 
any  vessel,  &c,  being  lost,  &c,  the  owner,  master, 
or  mate,  or  some  of  the  crew  shall,  as  soon  as  cir- 
cumstances will  permit,  give  notice  thereof  to  the 
secretary,  Ac. ;  and  the  directors  shall  proceed  to 
examine  the  owner,  master  and  mate,  and  such  of 
the  crew  as  they  shall  think  necessary,  as  to  the 
cause  of  such  loss  or  damage,  and  shall  make  such 
further  inquiries,  and  take  such  measures,  and 
make  such  decision  and  regulations  thereon  as  in 
their  judgment  the  case  shall  require."    There  is 
to  be  inquiry  and  decision,  not  merely  as  to  the 
amount  of  loss  or  damage,  but  as  to  the  cause  of 


loss  or  damage.    This  seems  to  me  to  assume  to 
give  power  to  decide  whether  the  loss  was  or  in 
not  caused  by  a  peril  insured  against,  so  is  to 
decide  whether  the  society  is  or  is  not  liable  far 
the  loss  or  damage  in  respect  of  which  a  claim  mi 
made.    By  rule  84,  "  if  any  member  shall  be  (fir  I 
satisfied    with    the    decision    of    the  direeton," 
amongst  other  things,  "  as  to  any  claim  or  other 
matter  decided  by  the  directors,    he  may  ippal  I 
to  a  special  general  meeting.     And  by  rule  30  tb  I 
directors  shall  have  full  power,   amongst  otbr  I 
things,  "  to  decide  and  determine  all  disputes,  co*  I 
i roversies,  and  matters  arising  between  thafroadjj  I 
and  members  of  the  society  concerning  insunuiai,  I 
or  claims  upon,  or  liabilities  by  the  society ."  Thee  I 
confirm  and  strengthen  the  view  that  it  wii  *  I 
tended  that  the  directors  should  decide  and  deUr>  I 
mine  not  only  the  amount  for  which  the  society  I 
should  be  liable  if  a  liability  could  be  proved,  hot  I 
the  question  whether  there  was  or  was  not  uy  | 
liability.    And  it  was  upon  the  latter  vie*  tfat  I 
the  directors   in  the  present    case    assumed  to  I 
decide  and  determine  that  the  society  wm  sot 
liable  to  the  plaintiff. 

The  next   question  is,  what   is  the  effect  •> 
deavoured  to  be  given  by  the  rules  to  the  dn* 
8 ion  of  the  directors  or  of   the    general  Bas- 
ing   of     the     society  P     By  rale    39,   "Aodtkl 
decision  of  the  directors  shall  be  final  and  ooocfc  I 
give,  as  well  upon  the  society  as  the  mental 
thereof.*'    That  is  to  say,  a  decision  as  to  wheat  I 
the  society  is  or  is  not  liable  at  all,  is  to  be  bi  I 
and  conclusive.    Then  the  rule  continues,  aid  I 
no  member  of  the  society  shall  be  allowed  to  hriaj  I 
or  have  any  action,  suit,  or  proceeding,  or  other  I 
remedy  against    the   society,  or    the    mental 
thereof,  for  any  claims  or  demands  upon  or  ■  I 
respect  of  the  society  or  the  members  there*!  I 
except  as  is  provided  by  these  presents."  Thi  I 
rule  then  provides  that  the  directors  may,  if  thej  I 
think  fit, cause  "any  of  such  claims" — ue.  anydiiei  I 
upon  the  society  concerning  insurance,  ia  fe| 
whole  claim — to  oe  referred  to  the  decision  of  of  I 
person  practising  as  an  average  adjuster.    Hh 
powers  given  to  this  person   are  clearly  to  «  I 
exercised  judicially,  as  if  by  a   tribunal   "Adl 
the  decision  or  award  of  such  average  adjust  I 
shall  be  final  and  conclusive  on  the  society  fli  I 
claimant,  and  no  appeal  shall  be  allowed  their  1 
from."    And  so  by  rule  84,  "  Whatever  shall  a  I 
decided  by  the  special  general  meeting  shiHsl 
final  and  binding,  as  well  upon  the  society  •] 
upon  all  the  parties  interested  in  the  decuioa*] 
These  inquiries  and  decisions  are  not  confined  ft] 
the  question  of  amount  contingent  on  a  Habfif  ] 
being  admitted  or  established.     They  may,  so »j 
as  I  can  see,  take  place  where  the  amount  is  sots] 
dispute,  if  a  liability  be  established ;  bnt  where  d*| 
liability  is  disputed,  the  terms  are  certainly  «■  J 
enough  to  include  every  question  which  may  ■*] 
upon  any  claim  bv  a  member  for  any  alleged  fas] 
under,  a  policy.    They  assume  a  claim  in  rejst] 
of  an  alleged  right,  a  dispute  as  to  the  validly  •*] 
such  claim,  an  inauiry  into  such  dispute,  tfltj 
decision  which  shall  be  final  and  conclusn*  H 
the  decisiou  ought  to  be  arrived  at  after  hstfH 
evidence  and  the  parties,  it  is  a  judicial  dooMN 
If  so,  it  seem  8  difficult  if  not  impossible  wlfl 
that  there  is  not  an  attempt  and  iwfontfffln  tolM 
a  private  tribunal,  which  is  to  replace  themJwa 
tribunals  of  the  country.    The  stipulatM*  fla^ 
the  procedure  before  the  average 
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that  those  who  drew    the  rules   intended   that 
there  should  in  all   the  inquiries  be  a  judicial 
investigation  before  a  tribunal,  whioh  is  therefore 
a  judicial  tribunal.    These  rules  do  not  seem  to 
me  to  confine  the  inquiry  and  decision  of  which 
*they  treat  to  the  amount  to  be  paid,  leaving  the 
liability  to  pay  to  be  established  before  the  ordi- 
nary courts,  or  merely  to  postpone  the  liability  to 
.pay  until  the  amount  to  be  paid  has  been  deter- 
mined by  the  directors  or  an  arbitrator ;  they  do 
.not  affect  the  time  of  payment  in  respect  of  a  loss ; 
they  do  not  therefore  alter  the  implied  contract  to 
indemnify  directly  a  loss  arises ;  they  leave  that 
^contract  to  be  independent,  they  deal  no  more 
"with  that  than  with  any  other  stipulation  in  the 
contract  of  insurance ;  but  they  are,  as  it  seems  to 
.me,  intended  to  create  a  tribunal  to   hear  and 
determine  every    question  which  may   arise  in 
.respect  of  a  policy  made  with  the  society,  and  to 
-determine  everything  finally  and  compulsorily,  so 
as  to  prevent  any  application    to  the  ordinary 
•courts. 

Then  arises  the  question,  what  is  the  law? 
I  agree  with  Martin,  B.  in  Horton  v.  Bayers  (4  H.  & 
N.  650),  that  if  the  decision  in  Scott  v.  Avery  in  the 
House  of  Lords  is  to  be  interpreted  according  to 
the  opinion  expressed  therein  of  Lord  Campbell, 
the  former  cases  are  overruled,  and  the  doctrine 
previously  maintained  with  regard  to  ousting  the 
jurisdiction  of  the  ordinary  courts  is  exploded. 
But  I  do  not  think  it  is  possible  to  say  that  the 
•decision  of  the  House  of  Lords  did  overrule  the 
former  decisions.  Baron  Martin  thought  it  did. 
He  so  stated  in  Horton  v.  Bayers,  and  bo  in  terms 
xuled  in  Tredwen  v.  Holman  (1  H.  &  0.  72).  The 
facts  in  Scott  v.  Avery,  as  interpreted,  did  not 
jooake  it  necessary  to  decide  more  than  this,  that 
there  may  be  a  valid  and  binding  contract  that  no 
action  shall  be  maintained  until  the  amount  of 
damage,  if  any,  has  been  ascertained  in  a  specified 
mode.  "It  appears  to  me  perfectly  clear/'  said 
the  Lord  Chancellor,  "that  the  language  used  in- 
dicates  this  to  have  been  the  intention  of  the 
parties :  that,  supposing  there  was  a  difference 
Between  the  person  who  had  suffered  loss  or 
damage,  and  the  committee,  as  to  what  amount 
lie  should  recover,  that  was  to  be  ascertained 
in  a  particular  mode,  and  that  until  that  mode 
liad  been  adopted,  and  the  amount  ascertained 
according  to  that  mode,  no  right  of  action  should 
.  -exist.  In  other  words,  that  the  right  of  action 
-  «ahould  be  not  for  what  a  jury  should  say 
1  was  the  amount  of  the  loss,  but  for  what  the 
persons  designated   in  that  particular  form  of 

*  agreement  should  so  say."  This  ruling,  as  it 
t  aeems  to  me,  in  no  way  conflicts  with  the  right 
1  in  either  party  to  litigate  before  a  court  of  law 
>     -or  equity  any  other  question  than  the  amount 

*  -of  damages  which  might  arise  under  or  in  respect 
I    -of  the  contract.    The  terms  of  the  rules  in  that 

*  case  were  not  the  same  as  in  this.  They  were, 
^  Ar&t,  "  that  the  sum  to  be  paid  to  any  suffering 
ar-  member  for  any  loss  or  damage  shall  in  the  first 
-*J  instance  be  ascertained  and  settled  by  the  com- 
r*  mittee."     And  then   "  that    no     member   who 

i    refuses,  Ac.,  shall  be   entitled  to  maintain  any 

*  .Action  at  law  or  suit  in  equity  on  his  policy  until 
c*  the  matters  in  dispute  shall  have  been  referred,  Ac. , 
I  and  then  only  for  such  sum  as  the  said  arbitrators 
'  „  ahall  award,  and  the  obtaining  the  decision  of 
'  ~sMoh  arbitrators  on  the  mattera  and  claims  in 

dispute  is  hereby  declared  to   be  a  condition 
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precedent  to  the  right  of  any  member  to  main- 
tain any  such  action  or  suit.      These  terms  seem 
rather  to  assume  than  to  forbid  the  possibility  of 
an  action  or  suit  upon  questions  other  than  the 
amount.    There  is  no  dispute  as  to  the  principle, 
says  Coleridge  J.  in   the  Exchequer   Chamber, 
8  Ex.  500.    "  Both  sides  admit  that  it  is  not  un- 
lawful for  parties  to  agree  to  impose  a  condition 
precedent  with  respect  to  the  mode  of  settling  the 
amount  of  damage,  or  the  time  of  paying  it,  or  any 
matters  of  that  kind  which  do  not  go  to  the  root 
of  the  action.     On  the  other  hand  it  is  conceded 
that  any  agreement  which    is    to    prevent    the 
suffering  party  from  coming  into  a  court  of  law, 
or  in  other  words  which  ousts  the  courts  of  their 
jurisdiction  cannot  be  supported."    And  in  order 
to  found  or  support  the  judgment  the  large  terms 
in  that  case  were  by  reference  confined  so  as  to 
be  applied  to  a  reference  of  the  amount  only  and 
not  of  the  liability.    In  Horton  v.  Sayer  (4  H.  &  N. 
643),  the  stipulations  in  the  lease  were  "  that  if  at 
any  time  during  the  said  term,  or  at  or  after  the 
expiration  thereof,  any    difference   should    arise 
touching  or  concerning  any  covenant,  <fcc.,  all  and 
every  the  matters  in  difference  should  be  finally 
settled  by  arbitrators,    and    every   such    award 
should  be  binding  and  conclusive,  and  that  the 
parties  should  not   commence  or  prosecute  any 
action  or  suit,  or  seek  any  remedy  either  in  law  or 
equity,  for  relief  in  the  premises  without   first 
submitting  to   each  arbitration   as  aforesaid  all 
matters  in  difference,  &c."    It  is  obvious  that  in 
those  stipulations  the  arbitration  was  not  confined 
to    settling   an    amount    of   damages,    but  was 
general.    "  In  this  case,"  says  Pollock  C.B.,  "  the 
deed  discloses  nothing  more  than  an  agreement 
generally  to  refer  all  disputes  to  arbitration,  and 
that  does  not  prevent  the  plaintiff  from  main- 
taining this  action."    And  Bramwell  B.  says,  "  I 
think  Scott  v.  Avery  was  rightly  decided,  though 
perhaps  I  may  have  some  bias  in  consequence  of 
having  been  counsel  for  the  plaintiff.    The  prin- 
ciple of  that  decision  is  very  intelligible.     If  a 
man  covenants  to  do  a  particular  act,  and  also 
covenants  that  if  any  dispute  shall  arise  in  respect 
thereof,  it  shall  be  referred  to  arbitration,  that  is 
the  case  with  reference  to  which  the  courts  have 
used  the  unfortunate  expression  that  their  juris- 
diction is  ousted  by  the  agreement  of  the  parties. 
On  the  other  hand,  if  a  man  covenants  to  do-  a 
particular  act,  and  that  in  the  event  of  his-  not 
doing  it  the  other  party  shall   be   entitled  to 
receive  such  a  sum  of  money  as  they  shaft  agree 
upon,  or  if  they  cannot  agree  such  an  amount 
as  shall  be  determined  by  an  arbitrator,,  there  is 
no  debt  which  can  be  sued  for  until  the  arbitrator- 
has  ascertained  what  sum  is  to  be  paid."    He> 
then  decides  in  favour  of  the  plaintiff,  because 
"  there  is  a  distinct  and  unqualified  covenant  by 
the  defendant  that  he  will  do  a  particular  aet>  ana 
also  a  covenant  that  if  any  difference  shall  arise 
it  shall  be  referred  to  arbitration."     It  is  im- 
possible, as  it  seems  to  me,  to  have  a  more  clear 
statement  that  Scott  v.  Avery'  did  not  overrule 
the  former  decisions,  and  the  case  is  an  authority 
that  the  distinction  is  between  an  agreement  to 
refer  a  particular  point  as  a  condition  precedent 
to  an  action,  and  to  refer  all  matters  in  dispute  so 
as   to   have   no   action.     In   Roper  v.   Lendon 
(1  E.  &  E.  825),  the  10th  condition  in  a  fire  policy 
was,  "the  amount  of  every   loss  will  be  paid 
immediately  after   the   same   shall  have  been 
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established  to  the  satisfaction  of  the  directors. 
The  15th  condition  was,  "  in  case  any  difference 
or  dispute  shall  arise  between  the  insured  and 
the  company  touching  any  loss,  Ac.,  or  otherwise 
in  respect  of  any  insurance,  such  difference  shall 
be  submitted,  Ac.,  and  the  award  shall  be  conclu- 
sive and  binding  on  all  parties."    The  6th  plea 
relied  on  the  15th  condition ;  Mr.  Lush^arguing 
for  the  defendants  admitted  that  the  6th  plea  was 
bad.     This  of  itself  is   high   authority.     Lord 
Campbell  giving  judgment  said,  "  the  6th  plea  is 
clearly  bad.    The  agreement  to  refer  contained  in 
the  15th  condition  is  merely  collateral   to   the 
agreement  to  pay.    The  courts  will  not,  therefore, 
treat  the  agreement  to  refer  as    ousting  their 
jurisdiction  until  there  has  been  a  reference.    The 
distinction  between  the  present   case  and  cases 
like  Scott  v.  Avery  is  plainly  pointed  out  in  the 
judgment  there  delivered  in  the  House  of  Lords  : 
"The  present  case  does    not   fall    within    that 
decision,  Ac."    And  Hill  J. :  "  The  6th  plea  is 
bad.    The  case  is  clearly  not  within  the  decision 
in  Scott  v.  Avery.    Here  the  agreement  to  refer  is 
collateral  to  the  agreement  to  pay.    There  the 
agreement  was  to  pay  only  such  a  sum  as  the 
arbitrators  should  award."    This  seems  to  me  a 
conclusive  statement   by  or  with  the   assent  of 
Lord  Campbell,  on  whose  judgment  in  the  House 
of  Lords  reliance  was  placed  for  the  proposition 
that  the  doctrine  as  to  ousting  the  jurisdiction  of 
the  courts  is  abrogated,  that  Scott  v.  Avery  did  not 
overrule  that  doctrine,  that   it  still  exists,  and 
that  the  test  is  whether  the  agreement  to  refer 
applies  only  to  the  ascertaining  a  particular  fact,  or 
to  the  decision  of  every  dispute  which  may  arise. 
In  Cooke  v.  Cooke  (L.  ftep.  4  Eq.  77),  Sir  W.  Page 
Wood,  at  p.  85,  thus  discusses   Scott  v.  Avery: 
"These  observations  of  Lord  St.  Leonards  have 
been  commented  on  by  the  present  Lord  Chan- 
cellor in  Scott  v.  Corporation  of  Liverpool,  which 
fell  within  the   principle   of   Scott  v.  Avery,  a 
simple  case  where  a  contractor  had  agreed  that 
he  should  be  paid  only  what  the  engineer  should 
certify,  and  it  was  held  that  there  was  no  right  of 
action  until  the  certificate  was  made.    But  the 
Lord  Chancellor  distinguishes  that  simple  class 
of  cases  from  the  other,  where  a  distinct  right, 
such  as  a  debt  or  an  obligation  to  account,  has 
arisen,  and  the  parties  have  agreed  upon  a  par- 
ticular private  tribunal,  which  shall  adjust  the 
right  for  them.     Speaking  of  the  latter  class  of 
cases   the  Lord   Chancellor  says,   'A   right    of 
action  has  accrued,  and  it  would  be  against  the 
policy  of  the  law  to  give  effect  to  an  agreement 
that  such  a  right  should  not  be  enforced  through 
the  medium  of  the  ordinary  tribunals.' "    But  the 
case  of  Tredwen  v.  Eohnan  (1  H.  &  C.  72)  is  said  to 
be  contrary  to  these  views.    The  stipulation  in  the 
policy  was  "and   all    other  cases  of  dispute  of 
whatever  nature  shall  be  referred  in  like  manner, 
and  no  action  at  law  shall  be  brought  until  the 
arbitrators  have  given  their  decision.      The  court 
decided  in  favour  of  the  defendants.    Martin,  B. 
in  delivering  the  judgment   said,  "The  case  of 
Scott  v.  Avery  decided  that  the  insurer  and  the 
underwriter  may  contract  that  no  right  of  action 
(to  be  enforced  in  a  court  of  law)  shall   accrue 
until  an  arbitrator  has  decided  not  merely  as  to 
the  amount  of  damages  to  be  recovered,  but  upon 
any  dispute  that    may   arise   upon    the  policy. 
The  agreement  is  clear  and  unambiguous,    and 
£he  parties  probably  meant  to  act  upon  Scott  v. 


Avery,  and  exclude  the  jurisdiction  of  the  courts  to 
law  except  for  the  purpose  of  enforcing  the  award  of 
be  made  by  the  arbitrator."    This  judgment  seem 
to  me  to  be  founded  upon  the  view  entertained  by 
Martin,  B.  that  the  judgment   in  the  Home  at 
Lords  in  Scott  v.  Avery,  which  was  contrary  to  tin 
opinion  given  by  him  in  that  case,"  overruled  ai 
the  previous  decisions  on  the  subject.     "  It  seen 
to  me,"  he  said,  in  Horton  v.  Bayers  (4  E  i  ft 
050)  "  that  Scott  v.   Avery  has  overruled  all  the 
previous  decisions  on  the  subject."     As  I  cannot 
accede  to  this  view  I  venture  to  saythat  Tredw* 
v.  Holman  cannot  be  supported.     The  true  limita- 
tion of  Scott  v  Avery  seems  to  me  to  be  that  whisk 
was  expressed  in  it,  and  which,  as  I  have  pointed 
out,  has  so  often  been  expressed  about  it,  that  if 
parties  to  a  contract  agree  to  a  stipulation  in  it 
which  imposes  as  a  condition  precedent  to  tfct 
maintenance  of  a  suit  or  action  for  a  breach  of  ft, 
settling  by  arbitration  the  amount  of  damage  or  tin 
time  of  paying  it,  or  any  matters   of  that  kind 
which  do  not  go  to  the  root  of  the  action,  u, 
which  do  not  prevent  any  action  at  all  from  being 
maintained,  such  stipulation  prevents  any  acta 
being  maintained  until  the  particular  fact  btf 
been  settled  by  arbitration ;  but  a  stipulation  in* 
contract  which  in  terms  would  submit  every  de- 
pute arising  on  the  contract  to  arbitration,  and  a> 
would  prevent  the  suffering  or  complaining  party 
from    maintaining    any   suit  or  action  at  all  it 
respect   of   any  breach   of    the    contract,  dm 
not  prevent  an  action  from  being  maintained;  ft 
gives  at  most  a  right  of  action  for  not  submittal 
to  arbitration  and  for  damages  probably  nominal 
And  the  rule  is  founded  on  public  policy.    Itinja 
way  prevents  parties  from  referring  to  arbitn- 
tion  disputes  which  have  arisen,  but  it  does  nt» 
vent  them  from  establishing  as  it  were  before  fluj 
dispute  a  private  tribunal  which  may  from  ign* 
ance  do  wnat  the  invented  tribunal  here  did,  rii* 
act  in  contravention  and  insist  on  acting  in  cor 
travention  of  the  most  elementary  principle  of  tat 
administration  of  justice. 

In  this  case,  upon  a  careful  considentiai 
of  such  of  the  rules  in  the  articles  of  assocft- 
tion  as  are  in  my  opinion  parts  of  thewrittst 
contract  of  insurance,  I  come  to  the  cond* 
sion  that  there  is  nothing  to  postpone  tat 
attaching  of  the  implied  liability  to  indemnify  fc 
a  loss  to  any  time  subsequent  to  the  loss,  that  da 
stipulations  as  to  arbitration  by  the  committee « 
meetings  would,  if  carried  out  according  to  their 
terms,  prevent  the  assured  under  any  policy  of  til 
society  from  maintaining  any  suit  or  action  aft  ai 
in  the  ordinary  courts  of  the  country  in  respect  d 
any  dispute  arising  on  the  policy ;  and  thereto* 
that  such  stipulations  do  not  prevent  the  pkmat 
from  maintaining  this  action. 

I  am  consequently  of  opinion  that  the  Mfr 
ment  of  the  Court  of  Queen's  Bench  should  ai 
be  supported,  and  that  judgment  should  begif* 
for  the  plaintiff. 

Kelly,  O.B.— I  agree  in  opinion  with  Jfc 
Justice  Brett,  and  chiefly  upon  the  grounds  aa* 
which  he  has  delivered  that  opinion. 

It  seems  to  me  impossible  to  deny  that  iw 
as  by  the  contract  between  the  parties  the  defcnMt  I 
have  agreed  that  an  insurance  Han  been  eMA 
and  as  they  now  admit  that  a  total  loss  has  Ml 
sustained,  the  plaintiff  is  entitled  to  reooi 
amount  of  that  loss.    If  there  be  no  policy  aattlj 
insurance,  for  what  can  they  pretend  vat 
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rived  the  different  premiums  and  the  con- 
of  the  plaintiff  to  losses  sustained  by 
jmbersP  This  reduces  the  case  to  the 
estion  whether  the  39th  and  some  other 
re  a  bar  to  the  action  on  the  ground  that 
ion  of  the  directors  is  final  and  conclusive. 
>,  it  can  only  be  because  the  parties  have 
d  that  there  should  be  no  remedy  by 
>on  any  claim  upon  any  policy  of  insur- 
.  this  would  be  not  only  to  oust  the  courts 
irisdiction  to  entertain  an  action  upon  a 
insurance,  but  looking  to  the  terms  of 
article  would  be  to  hold  that  no  action  at 
ntainable  under  any  circumstances  by  a 
against  the  company.  For  we  find  that 
3tors  "have  full  power  (inter  alia)  to 
my  contract  or  agreement  respecting 
tter  in  which  the  society  may  be 
d,  and  to  decide  all  claims  and  demands 
te  society  by  the  members  thereof, 
sntroversics  and  matters  arising  between 
ty  and  the  members  of  the  society,  con- 
nsurances  or  claims  upon  or  liabilities  by 
society :  and  the  decision  of  the  directors 
Sinai  and  conclusive,  and  no  members  of 
)ty  shall  be  allowed  to  bring  any  action 
proceeding  or  other  remedy  against  the 
r  the  members  thereof  for  any  claims  or  de- 
pon  or  in  respect  of  the  society  or  the 
i  thereof  except  as  therein  provided." 
provision  is  to  be  found  qualifying  this 
ie  articles.  If  this  provision  be  of  legal 
the  effect  would  be  tnat  had  the  decision 
avour  of  the  plaintiff  that  he  was  entitled 
rer  the  sums  insured,  he  could  have 
ed  no  action  to  enforce  it. 
ise  of  Scott  v.  Avery  has  been  quoted, 
oubtedly  there  is  much  in  the  language 
Campbell  in  his  judgment  which, 
j  itself,  might  seem  to  show,  as  Baron 
(I  think  incorrectly)  held,  that  it  put 
to  the  doctrine  against  the  ousting 
jurisdiction  of  the  courts.  But  when 
to  the  facts  of  the  case,  and  to  the 
atious  and  I  think  accurate  language  of 
1  Chancellor,  the  decision  may  well  be 
d  to  amount  to  no  more  than  that  where 
very  upon  a  policy  of  insurance  is  made 
7  dependent  upon  the  amount  of  the  loss 
been  ascertained  by  arbitration  or  upon 
ormance  of  some  other  legal  condition, 
n  other  subjects  of  controversy  are  also  to 
dtted  to  arbitration,  no  action  lies  until 
unt  of  the  loss  is  so  ascertained,  or  that 
lition  upon  which  the  action  may  be 
has  been  performed.  The  language  also 
ldges,  on  whichever  side  their  opinions 
inounced,  is  uniformly  to  the  effect  that 
sdiction  of  the  courts  cannot  be  ousted 
ontract  of  the  parties,  though  the  main- 
of  the  action  may  be  made  conditional 
e  amount  of  loss  or  damage  being  pre- 
kscertained,  or  upon  some  other  conditions 
iicable  to  the  present  case.  I  must  add 
resistance  of  the  defendants  to  this  de- 
pears  to  me  so  extremely  unconscientious 
st,  that,  speaking  for  myself,  I  should  not 
to  hold  under  the  leave  reserved  for  that 
if  it  be  held  that  the  plaintiff  cannot 
ipon  the  policy,  that  a  count  for  money  had 
ved  should  be  introduced,  under  which  he 
over  the  amount  of  premiums  paid   in 


respect  of  this  policy,  and  possibly  his  contribu- 
tion to  the  losses  incurred  by  the  society. 

Here  no  question  arose  about  the  amount  of  j the 
loss,  nor  was  it  ever  reauired  or  proposed  by  the 
society  or  directors  before  whom  the  case  was 
brought  that  the  amount  should  be  referred,  but 
they  decided  at  once,  and  without  raising  or  sug- 
gesting any  other  question,  that  there  was  no  loss 
at  all  by  the  perils  of  the  sea. 

As  to  the  point  upon  the  Stamp  Act,  it  is  well 
disposed  of  by  my  brother  Blackburn,  and  indeed 
appears  to  have  been  abandoned. 

Judgment  for  plaintiff,  the  appellant 

Solicitors  for  plaintiff,  Paterson,  Snow  and  Bur- 
ney. 

Solicitors  for  defendants,  Hayes,  Twisden,  Par- 
leer  and  Co. 
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Dec.  14, 1875 ;  Jan.  II  and  Feb.  23, 1876. 
Kopitoff  v.  Wiison. 

Shipping — Contract  of  carriage — Implied  warranty 
offitne88  of  ship  for  voyage. 

In  whatever  way  a  contract  for  the  conveyance  of 
merchandise  bemade,  if  there  is  no  agreement^  the 
contrary,  the  shipowner  is  by  the  nature  of  the 
contract  impliedly  and  necessarily  held  to  warrant 
thai  the  ship  is  good  and  in  a  condition  to  per' 
form  the  voyage  then  about  to  be  undertaken,  that 
is  to  say,  tnat  she  is  seaworthy  or  fit  to  meet  and 
undergo  the  perils  of  the  sea  and  other  incidental 
risks  to  which  she  must  of  necessity  to  exposed  in 
the  course  of  the  voyage. 

Plaintiff  delivered  iron  armour  plates  to  be  carried 
by  the  defendant's  ship,  and  they  were  stowed  on 
board  by  the  defendants  servants.  During  rough 
weather  one  of  the  plates  broke  loose,  and  went 
through  the  ship's  side,  thereby  causing  her  loss. 

In  an  action  to  recover  the  value  of  the  plates,  the 
jury  were  told  that  a  shipowner  warrants  the  fit' 
ness  of  his  ship  when  she  sails,  and  not  merely 
that  he  will  lumestly  and  bond  fide  endeavour  to 
make  her  fit ;  and  the  two  questions  left  to  them 
were,  whether  the  vessel  at  the  time  of  sailing  was 
in  a  state,  as  regards  the  stowing  and  receiving 
of  these  plates,  reasonably  fit  to  encounter  the 
ordinary  perils  that  might  be  expected  on  a 
voyage  at  that  season ;  and  whether,  if  she  was 
not  in  a  fit  state,  the  loss  was  occasioned  by  her 
unfitness. 

Held,  that  this  was  a  proper  direction  concerning 
the  liability  of  a  shipowner,  even  though  not 
holding  himself  out  as  a  common  carrier. 

This  was  an  action  tried  before  Blackburn,  J.  at 

Guildhall  during  the  Sittings  after  Hilary  Term, 

1875. 
The  plaintiff  sought  to  recover  for  the  loss  of 

certain  armour  plates  and  bolts  delivered  by  him, 

to   be    carried    on    board    the    defendant's  ship 

Walamo,  from  Hull  to  Cronstadt. 
At  the  trial  the  verdict  was  directed  for  the 

plaintiff,  leave  being  reserved  to  the  defendants  to 

move  to  enter  a  nonsuit. 
The  defendants  accordingly  obtained  a  rule  nisi 

for  this  purpose,  on  the  ground  that  the  defendant 

was  relieved  from  liability  by  the  terms  of  the  bill 

of  lading.    The  rule  also  called  upon  the  plaintiff 
,  to  show  cause  why  a  new  trial  should  not  be  had. 
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on  the  ground  that  the  learned  judge  misdirected 
the  jury  by  laying  down  that  there  waa  an  abso- 
lute obligation  on  the  shipowner  to  make  his  ship 
seaworthy  as  regards  the  stowage,  and  that  he 
would  be  liable  if,  in  consequence  of  the  non- 
performance of  that  obligation,  the  goods  should 
be  lost. 

Dee.  U  and  Jan.  11.— Cohen,  Q.C.  (with  him 
Bull,  Q.C,  and  Matheu-)  showed  cause. 

Tkeritfer,  Q.C.  (with  him  Sir  S.  James  and 
Webster)  supported  the  rule. 

The  pleadings,  facts,  and  arguments  sufficiently 
appear  in  the  judgment  of  the  court. 

The  following  authorities  were  sited  and  dis- 

Lyoni  t.  UtJ.lt,  5  Eaet,  428  ; 

Gibson  t.  Small,  4  H.  L.  Ou.  353  ; 

Stanton  t.  Richardion,  ante,  ml.  1,  p.  449 ;  vol.  2, 

p.  228 ;  L.  Rep.  7  C.  P.  421  ;  end  0  C.  P.  390  ; 
Readhead  t.  Midland  Railway  Company,  L.  Eep. 

4Q.B.  381;  20L.  T.  Rop.N.  8.628; 
Worms  T.  Storey,  11  Ex.  427  ; 
Davis  T.  Garratt,  6  Bing.  716  ; 
Thompson  t.  Hopper,  6  E.  *  B.  172,  937;  E.B.  *  E. 

Lloyd  r.  General  Iron  Screic  Collier  Companu.  3  H. 

sC.284; 
Dixon  v.  Sadler,  5  M.  &  W.  405 ; 
The  Frteiom,  ante,  vol.  l,p.  28;  L.  Hop.  3  P.  C.594; 
Notara  T,  Henderson,  ante,  Tol.  1,  p.  278 ;  L.  Bap.  7 

Q.B.225) 
Laurie  v.  Douglas,  15  M.  A  W.  746  ; 
Phillips  v.  Clark,  2  C.  B.,  N.  8.,  168  ; 
Monloya  T.  London  Assurance  Company,  6  El.  451 ; 
Redman  1.  Wilson,  14  H.  &  W.  476 ; 
Abbot  on  Shipping  (3rd  edit,),  p.  829; 
Maude  ejid.  Pollock  on  Merchant  Shipping  (3rd  edit.), 

caiaciHUU,  irmiu)  uod  Allan 
Roocu,  Not.  19,  pp.  57,  69  ; 
Molloy,  book  ii.  o.  2,  >.  10 ; 
Wellwood'n  Sea  I* we,  t.  7,  p.  22 ; 
Troploug,  Contimt  de  Louego,  book  i.  p.  335} 
Persona  on  Shipping,  p.  171. 

Cur.  adv.  vult. 

Feb.  23.— The  judgment  of  the  court  (Black- 
barn,  Qnain,  and  Field,  J  J.)  was  delivered  by — 

Field,  J. — This  is  an  action  in  which  the  plaintiff 
seeks  to  recover  damages  for  the  loss  of  a  large 
number  of  iron  armour  plates  and  bolts  which  were 
lost  on  board  the  defendants'  ship  Walama,  on  a 
voyage  from  Hnll  to  Cronstadt.  The  cause  was 
tried  before  Blackburn,  J.  at  Guildhall  at  the 
Sittings  after  Hilary  Term  1875. 

The  declaration  contained  several  counts,  and 
amongst  them  was  a  count  alleging  that  the 
defendants  had  warranted  that  the  ship  should 
be  seaworthy  and  reasonably  fit  to  carry  the  goods 
in  question,  and  alleged  that  by  reason  of  a  breach 
of  such  warranty  the  goods  were  lost.  There  was 
also  a  count  upon  the  bill  of  lading,  alleging  a 
promise  to  deliver,  with  the  exception  of  certain 
perils,  Ac.,  and  a  loss  not  within  any  of  the  ex- 
ceptions. The  defendants  denied  the  warranty, 
and  also  alleged  that  the  cause  of  loss  waa  within 
some  of  the  exceptions. 

On  the  trial  it  appeared  that  the  plaintiff, 
who  was  an  agent  of  the  Russian  Government, 
had  entered  into  a  contract  with  the  defen- 
dants, who  were  shipowners  at  Hull,  by  which 
the  defendants  undertook  to  ship  for  Cronstadt 
from  time  to  time  large  quantities  of  armour 
plates,  which  the  plaintiff  was  having  manufac- 
tured in  this  country,  at  agreed  rates  of  freight, 
varying  according  to  the  season  of  the  year.    The 


other  terms  of  the  contract  are  not  inatei 
points  raised  before  us. 

Three  armonr  plates,  of  great  weig 
eighteen  to  fifteen  tons  weight  each, 
livered  by  the  plaintiff  to  the  defendants 
ment,  and  were  by  them  shipped  on 
Sept.  in  the  defendants'  own  steamship 
under  a  bill  of  lading  containing  mat 
tions.  The  defendants  themselves,  by  f 
servants,  stowed  the  ship.  The  anno 
were  by  them  placed  on  toe  top  of  a  m 
railway  iron,  and  then  secured  there  b 
shores.  There  was  a  conflict  of  testimi 
whether  this  waa  or  was  not  a  proper 
stowing  them.  It  was  not  disputed 
steamship  was  in  herself  a  good  ship,  b 
contended,  on  behalf  of  the  plaintiff, 
mode  of  stowing  these  plates  adopted  b 
fendants  made  ner  uaseaworthy  on  thif 
On  getting  out  to  sea  she  enooontt 
weather,  the  wind  being  high  and  the  s< 
and  she  rolled  heavily.  There  was  ex 
evidence  as  to  the  degree  of  this  bad  weal 
the  cause  of  this  rolling;  the  plaintiff  oo 
that  the  wind  and  sea  were  no  mora  thai 
season  waa  to  be  expected,  and  that  th 
was  owing  to  the  improper  stowage  of  th 
the  defendants  contending  that  there 
unusual  storm,  which  would  have  made  i 
however  well  stowed,  roll.  After  the  ship  ! 
oat  at  sea  for  some  hours  one  of  the  anno 
broke  loose,  and  went  through  the  sid 
ship,  which  in  consequence  want  down 
water,  and  was  totally  lost,  with  all  her 
board. 

The  plaintiffs  contention  was,  that  tb 
ing  loose  of  the  plate  was  because  it  wt 
perly  stowed  and  secured;  the  defends: 
it  was  a  direct  consequence  of  the  n 
of  the  sea,  which  was  a  peril  excepted  is 
of  lading.  These  contentions  raised  qne 
fact  for  the  jury.  Leave  waa  reserved  at  I 
of  the  case  to  enter  a  nonsuit,  if  the  eice[ 
the  bill  of  lading  protected  the  defendant 
the  cironm stances. 

The  case  was  thus  left  to  the  jury.  Tbs 
judge  told  the  jury  as  a  matter  of  law, 
aa  a  question  for  them,  that  a  shipowner  i 
the  fitness  of  his  ship  when  she  sails,  i 
merely  that  he  will  honestly  and  bond 
deavonr  to  make  her  fit ;  and  after  ex 
to  the  jury  what  reasonably  fit  meant  i 
ferenoe  to  a  North  Sea  voyage,  and  tb 
facts  in  the  case,  left  the  following  qne* 
the  jury  : — 

First,  waa  the  vessel  at  the  time  of  ha 
in  a  state,  as  regards  the  stowing  saal  I 
of  these  plates,  reasonably  fit  to  enooa 
ordinary  perils  that  might  be  expeatM 
voyage  at  that  season  from  Hall  to  0*0 

Secondly,  if  she  was  not  in  a  fit  stats,  < 
loss  that  happened  caused  by  that  unfttaai 

These  questions  were  pat  in  writing,  afli 
to  the  jury,  and  on  that  paper  the  jaj 
in  writing  what  he  had  previously  nMp 
summing  up,  that  they  were  "to  vaf 
(in  answering  this  second  question)  tW 
the  disaster  would  not  have  haapeapjj 
not  been  considerable  sea,  yet  U  iiilfl 
sidered  aa  caused  by  the  ttttjrtansa, 
jury)  think  that  the  plates  would  i 
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adrift  when  they  did,  had  the  stowage  been  such 
as  to  put  the  ship  in  a  fit  state." 

The  jar j  answered  the  first  auestion  in  the  nega- 
tive, and  the  second  in  the  affirmative.  No  com- 
plaint has  been  made  as  to  these  findings  not  being 
justified  by  the  evidence.    Upon  these  Endings  the 

*  learned  judge  directed  a  verdict  to  be  entered  for 
the  plaintiff  for  the  agreed  amount,  65502. ;  and  in 
Easter  Term  1875,  the  defendants  obtained  a  rule 
to  show  cause  why  a  nonsuit  should  not  be 
entered  pursuant  to  the  leave  reserved,  or  why 
there  should  not  be  a  new  trial  on  the  ground 
"  that  the  learned  judge  misdirected  the  jury,  in 
directing  them  there  was  an  absolute  obligation 
on  the  shipowner  to  make  his  ship  seaworthy  as 
regards  the  stowage,  and  that  he  would  be  liable 
if,  in  consequence  of  the  non-performance  of  that 
obligation,  the  goods  should  be  lost."  That  part  of 
the  rule  which  prayed  for  a  nonsuit,  although  not 
expressly  abandoned  for  any  future  purpose,  was 

*  not  attempted  to  be  supported  before  us;  and 
*■  with  regard  to  the  remaining  portion  of  the  rule, 
1     ire  took  time  to    consider  our    judgment;    not 

*.  because  we  entertained  any  doubt  as  to  the  cor- 
fi  rectness  of  the  direction  of  the  learned  judge,  but 
=*  because  the  case  involved  considerations  which 
t>  rendered  it  desirable  that  our  reasons  should  be 
£*    fully  and  explicitly  stated. 

ar  We  think  that  the  rule  must  be  discharged. 
a*  We  hold  that,  in  whatever  way  a  contract 
^  for  the  conveyance  of  merchandise  be  made, 
M  where  there  is  no  agreement  to  the  contrary, 
■*  the  shipowner  is  by  the  nature  of  the  con- 
9*  tract  impliedly  and  necessarily  held  to  warrant 
.  i  that  the  ship  is  good,  and  is  in  a  condition 
to  perform  the  voyage  then  about  to  be  under- 
*!  taken,  or  in  ordinary  language  is  seaworthy, 
ii  that  is,  fit  to  meet  and  undergo  the  perils  of  the 
jg :  sea  and  other  incidental  risks  to  which  she  must 
r  of  necessity  be  exposed  in  the  course  of  the 
i  Toyage.  For  this  proposition  we  have  the  high 
f  authority  of  Lord  Tenterden,  who  lays  it  down  in 
r      the  first  edition  of  his  book,  published  in  1802, 

*  and  for   the    correctness  of  which    he  vouches 
r     JSmerigon    and  other  eminent  writers   or    com- 
mentators upon  the  subject:   (Abbot   on    Ship- 

i-  ping,  1st  edit.  p.  146).  The  accuracy  of  the 
|     proposition    thus    stated  in    1802  has  not,   that 

we  are  aware  of,  ever  been  brought  into 
-      question  in  any  of  the   subsequent  editions,  or 

of    the    numeious    text   books    since    published 

on  the  subject.  In  further  support  of  the  im- 
r  plication  of  such  a  warranty,  we  nave  the  autho- 
™  xity  of  Lord  Ellenborough,  who,  in  the  case  of 
mt  Lyon  v.  Mells  (5  East,  428),  lays  it  down  that  it  is 
»  4-  a  part  of  the  contract  on  the  part  of  a  carrier  or 

lighterman,  implied   by  law,  that  his  vessel  is 

=  4;tight  and  fit  for  the  purpose  or  employment  for 

g:  ft;  which  he  offers  it ;  and  although  it  is  true,  as  was 

*  pointed  out   by  Mr.  Thesiger  in  his  argument 

w*  before  us,  that  the  warranty  thus  expressed  by 

A  Lord  Ellenborough  is  expressed  in  terms  limiting 

t  /  it  to  a  contract  for  the  carriage  of  goods  by  a 

-*(  l>er8on  holding  himself  forth  as  the  owner  of  a 

^lighter  or  vessel  ready  to  carry  goods  for  hire,  the 

^Ineasure  of  liability  thus  laid  down  by  him  has 

^f Jbeen  considered  generally  applicable  to  any  con- 

g»{fer»ot  for  carriage  (per  Blackburn,  J.  in  Eeadhead 

-— **-  The  Midland  Railway  Company,  L.  Eep.  2  Q.  B. 

I),  and  in  the  oases  of  Haveloch  v.  Qeddes  (10 

*fc  586),  Btanion  v.  Richardson  (ante,  voL  1, 

440;  voL  2, p.  228;  L.  Bep.  7  C.  P.  421 ;  and 


in  the  Ex.  Oh.  9,  ib.  390) ;  the  judgment  in  which 
latter  case  has  recently  been  affirmed  in  the 
House  of  Lords,  was  actually  applied  to  contracts 
for  carriage  by  charter-party. 

In  further  support  of  this  proposition,  the  exist- 
ence of  such  a  warranty  as  a  general  implication 
arising  in  all  contracts  of  shipment  was  univer- 
sally recognised  or  assumed  in  the  opinions  ex- 
pressed in  the  case  of  Gibson  v.  Small  (4  H.  of  L. 
Cas.  353). 

We  further  find  that  the  same  doctrine  obtains  in 
the  American  courts  (1  Parsons  on  Shipping,  171). 
It  appears  to  us,  also,  that  there  are  good  grounds 
in  reason  and  common  sense  for  holding  such  to  be 
the  law.  It  is  well  and  firmly  established  that 
in  every  marine  voyage  policy  the  assured  comes 
under  an  implied  warranty  of  seaworthiness  to  his 
assurer.  If  we  were  to  hold  that  he  has  not  the 
benefit  of  a  similar  implication  in  the  contract 
which  he  makes  with  a  shipowner  for  the  carriage 
of  his  goods,  the  consequence  would  be  that  he 
would  lose  that  complete  indemnity  against  risk 
and  loss  which  it  is  the  object  and  purpose  to 
give  him  by  the  two  contracts  taken  together. 
Holding  as  we  now  do,  the  result  is  that  the 
merchant  by  his  contract  with  the  shipowner 
having  become  entitled  to  have  a  ship  to  carry 
his  goods  warranted  fit  for  that  purpose,  and  to 
meet  and  struggle  against  the  perils  of  the  sea,  is 
by  his  contract  of  assurance  protected  against  the 
damage  arising  from  such  perils  acting  upon  a 
seaworthy  ship. 

The  main  argument  addressed  to  us  on  the 
part  of  the  defendants,  however,  was  that  it 
was  not  intended,  by  the  propositions  and  autho- 
rities which  we  have  above  referred  to,  to 
assert  the  existence  of  an  independent  implication 
of  warranty  applicable  to  every  contract  of  car- 
riage by  water,  but  that  the  doctrine  thus  asserted 
was  a  subordinate  part  of  the  more  extensive 
liability  attaching  to  carriers,  and  that  inasmuch 
as  the  latter  were  bound  to  carry  safely  and 
securely,  the  act  of  God  and  the  Queen's  enemies 
only  excepted,  it  was  by  virtue  of  that  obligation, 
and  not  by  any  specific  contract  to  be  implied, 
that  the  duty  arose.  It  was  therefore  said  that 
the  defendants  not  being  common  carriers,  there 
was  no  room  for  any  such  implication  in  the 
present  case. 

But  we  have  already  pointed  out  that,  although 
it  is  strictly  true  that  Lord  Ellenborough's  pro- 
position in  Lyon  v.  Mells  is  in  its  terms  con- 
fined to  carriers  or  persons  holding  them- 
selves forth  as  ready  to  carry,  the  principle 
itself  has  always  received  a  wider  application;  and 
in  the  cases  of  the  Liver  Alkali  Company  v.  Johnson 
(ante  vol.  1,  p.  380 ;  L.  Rep.  7  Ex.  267 ;  and  on  ap- 
peal, ante  vol.  2,  p.  332 ;  L.  Rep.  9  Ex.  338) ;  and 
Nugent  v.  Smith  (L.  Rep.  1  C.  P.  Div.  19),  in 
the  observations  of  the  courts  the  existence  of  the 
warranty  in  question  on  the  part  of  a  shipowner 
is  asserted  with  reference  to  his  character  as  such, 
and  not  as  existing  only  in  those  cases  in  which 
he  is  also  acting  as  a  public  carrier. 

Mr.  Thesiger,  however,  in  his  able  argument, 
mainly  and  very  properly  relied  on  the  judg- 
ment in  the  Exchequer  Chamber  in  Eeadhead 
▼.  Midland  Railway  Company  (L.  Rep.  4  Q.  B. 
381).  The  point  decided  in  that  case  was, 
that  the  obligation  of  the  carrier  of  pas- 
sengers bv  land  did  not  extend  so  far  as  to 
warrant  the  roadworthiness  of  the  carriage  sup- 
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plied  by  him  against  latent  defects,  and  did  not 
therefore  directly  decide  anything  as  to  the  obli- 
gation of  a  carrier  by  sea  of  goods  to  warrant  the 
seaworthiness  of  his  ship  even  against  latent 
defects ;  bat  we  think  Mr.  Thesiger  was  justified 
in  saying  that  the  reasoning  of  the  judgment 
threw  doubt  upon  that  position.  The  more  recent 
case  of  Francis  v.  Cockerill  (L.  Rep.  5  Q.  B.  601)  in 
the  Exchequer  Chamber),  we  think,  establishes  that 
the  obligation  or  warranty  even  on  land  extends 
to  everything  except  latent  defects  which  could 
not  by  any  reasonable  diligence  or  skill  be  dis- 
covered. In  the  case  now  before  us  there  was  no 
necessity  to  consider  the  law  as  to  latent  defects, 
or  to  direct  the  jury  on  that  point,  for  nothing  of 
the  sort  was  suggested. 

We  think  that  it  is  not  a  misdirection  en- 
titling the  party  against  whom  the  verdict  passes 
to  a  new  trial,  if  the  judges  make  an  in- 
accurate statement  of  the  law  on  Home  point 
not  involved  in  the  issue,  and  on  which  the  jury 
required  no  direction,  and  consequently  we  need 
not  express  any  opinion  on  this  point.  We  are 
not,  however,  to  be  understood  as  intimating  that 
the  ruling  in  this  respect  was  wrong. 

Rule  discharged. 

Solicitors  for  the  plaintiff,  Hollams,  Son,  and 
Coward. 
Solicitors  for  the  defendants,  Lowless  and  Co. 


Tuesday,  April  11, 1876. 

Swansea  Shipping  Company  (Limited)  v.  Duncan. 

Question    between    defendant   and  third  party  — 
Notice  to  third  parly — Determination  of  question 
— Judicature    Act   1875,   Order  XVI.,  rules    17 
and  18 — Shippers  and  consignees — Demurrage. 
Shipowners    brought    an    action    for    demurrage 
against    their    charterers.      Defendants    by   the 
charter-party  had  agreed  to  discharge  the  cargo 
as  fast  as  the  custom  of  the  port  should  allow ; 
and  if  the  ship  should  be   detained  by  the  de- 
fendants or  their  agents  beyond  the  time  specified 
for  discharging  the  cargo,  demurrage  was  to  be 
paid  by  the  defendants  at  the  rate  of  121.  or 
equivalent  per  day.     Before  arrival  of  the  ship, 
the  defendants  sold  the  whole  cargo  to  be  delivered 
at  the  port  of  arrival ;  but  the  agreement  for  sale 
made  no  terms  as  to  time  of  discharging  cargo 
nor  amount  of  demurrage.    Defendants  obtained 
an  order  from  a  master  under  Order  XVL,  rules 
17  and  18  of  tlie  Judicature  Act  1875,  that  notice 
be  given  to  the  purchasers  of  the  cargo  that  the 
question    in    the    action    should  be  determined 
between  them,  the  plaintiffs  and  the  defendants. 
Held,  upon    appeal,   that  the    proceedings    under 
these  rules  are  only  applicable  where  the  question 
between   the   defendant  and   the   third  party   is 
identical  with   that   between    the   plaintiff   and 
defendant ;  and  that  the  master's  order  in  this 
case  could  not  be  maintained. 
This  was  an  action  for  demurrage  upon  a  charter- 
party  entered  into  abroad,  by  which  the  plaintiffs, 
the  owners  of  the  ship  Helen  Bums,  agreed  with 
the  defendants,  Messrs.  Duncan,   Fox,   and   Co., 
the  charterers,  that  the  ship  and  cargo  should  go 
to  Queenstown  or  Falmouth  for  orders,  and  thence 
to  a  specified  port  of  discharge  and  deliver  the 
whole  of  her  cargo  which  the  defendants  agreed 
to  discharge  as  fast  as  the  custom  of  the  port 
should  allow;  and  if  the  said  ship  should  be  de-  » 


tained  by  the  defendants  or  their  agents  beyond 
the  time  specified  for  discharging  the  said  cargo, 
.demurrage  was  to  be  paid  by  the  defendtoti 
at  the  rate  of  121.  t  or  equivalent  per  day  foreeca 
day  of  detention  afterwards.  The  defendante, 
through  their  brokers,  sold  the  entire  cargo  a* 

Sected  to  arrive  by  the  Helen  Burns  to  tat 
Iritish  Agricultural  Association  carrying  on 
business  in  Scotland.  The  sold-note  to  the  aid 
association  stated  that  the  cargo  was  to  be  de- 
livered at  a  safe  port  in  the  United  Kingdom,  bat 
made  no  terms  as  to  the  time  to  be  allowed  for 
discharging  the  cargo,  nor  as  to  the  demurrage 
in  case  of  detention  of  the  vessel. 

The  Helen  Burns,  when  she  arrived  at  Falmoatk 
for  orders,  was  sent  by  the  British  Agricultural 
Association  to  discharge  her  cargo  at  Leith.  Sat 
duly  reached  that  port  on  the  8th  Oct.,  but  w» 
kept  there  thirty-one  days  before  her  cargo  «* 
discharged.  The  defendants'  answer  to  the  dais 
for  this  demurrage  was,  that  if  the  plaintiffs  wen 
entitled  to  it,  the  delay  beyond  the  custom  of  tat 
port  was  caused  by  the  fault  of  the  British  Agri- 
cultural Association,  whose  business  it  wm  to 
discharge  the  cargo,  and  who  would  be  liable  to 
the  defendants  for  the  damages  which  the  ptanr 
tiffs  might  obtain. 

An  order  was  accordingly  obtained  from  i 
master  at  the  instance  of  the  defendants,  by  wbick 
the  defendants  were  at  liberty  to  serve  notice  ce 
the  British  Agricultural  Association  under  Order 
XVI.,  rules  17  and  18  of  the  Rules  of  the  Supreae 
Court.  From  this  order  the  British  Agricultanl 
Association  appealed  to  the  judge  in  chambot 
(Archibald,  J.),  who  referred  the  matter  total 
court. 

By  rule  17,  "  Where  a  defendant  is,  or  curia 
to  be,  entitled  to  contribution  or  indemnity, 
or  any  other  remedy  or  relief  over  against  idt 
other  person,  or  where  from  any  other  cancel 
appears  to  the  court  or  a  judge  that  a  question  ■ 
the  action  should  be  determined  not  only  « 
between  the  plaintiff  and  defendant,  but  as  betwea 
the  plaintiff,  defendant,  and  any  other  person,  or 
between  any  or  either  of  them,  the  court  or  I 
judge  may,  on  notice  being  given  to  such  last- 
mentioned  person,  make  such  order  as  may  to 
proper  for  having  the  question  so  determined.* 
And  by  rule  18,  "  Where  a  defendant  claims  to  to 
entitled  to  contribution,  indemnity,  or  other  n> 
medy  or  relief  over  against  auy  person  noli 
party  to  the  action,  he  may,  by  leave  of  the  co«* 
or  a  judge,  issue  a  notice  to  that  effect,  stamps 
with  the  seal  with  which  writs  of  summons  ** 
scaled.  A  copy  of  such  notice  shall  be  filed  ffltt 
the  proper  officer,  and  served  on  such  pert* 
according  to  the  rules  relating  to  the  servient 
writs  of  summons.  The  notice  shall  state  th 
nature  and  grounds  of  the  claim,  and  shall,  nnh* 
otherwise  ordered  by  the  court  or  a  judge,  h 
served  within  the  time  limited  for  delivering 1* 
statement  of  defence.  Such  notice  mavbeiatfc 
form  No.  1  in  Appendix  B.  hereto,  with  erf 
variations  as  circumstances  may  require,  v 
therewith  shall  be  served  a  copy  of  the  statea** 
of  claim,  or  if  there  be  no  statement  of  claim,  tM:] 
a  copy  of  the  writ  of  summons  in  the  action,* 

Rules  20  and  21  of  the  same  order  relate  to 
point  in  dispute :  by  rule  20,  "  If  a  person 
party  to  the  action,  who  is  served  as  mot 
in  rule  18,  desires  to  dispute  the  plaintiffV 
in  this  action  as  against  the  defendant,  ff" 
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i      behalf  the  notice  has  been  given,  he  most  enter 
i      an  appearance  in  the  action  within  eight  days 

>  from  the  service  of  the  notice.    In  default  of  his 
r       bo  doing,  he  shall  be  deemed  to  admit  the  validity 

of  the  judgment  obtained  against  such  defendant, 
-whether  obtained  by  consent  or  otherwise.    Pro- 
Tided  always  that  a  person  so  served  and  failing 
to  appear  within  the  said  period  of  eight  days 
inay  apply  to  the  court  or  a  judge  for  leave  to 
appear,  and  such  leave  may  be  given  upon  such 
terms,  if  any,  as  the  court  or  a  judge  shall  think 
dBt."    And  by  rule  21,  "  If  a  person  not  a  party  to 
the  action  served  under  these  rules  appears  pur- 
suant to  the  notice,  the  party  giving  the  notice 
may  apply  to  the  court  or  a  judge  tor  directions 
•as  to  the  mode  of  having  the  question  in  the 
e      action  determined ;  and  the  court  or  judge  upon 
the  hearing  of  such  application  may,  if  it  shall 
appear  desirable  so  to  do,  give  the  person  so 
--      served  liberty  to  defend  the  action  upon  such 
^     terms  as  shall  seem  just,  and  may  direct  such 
£     pleadings  to  be  delivered,  or  such  amendments  in 
_.     any  pleadings  to  be  made,  and  generally  may 
~     direct  such  proceedings  to  be  taken,  and  give 
",     such  directions  as  to  the  court  or  a  judge  shall 
j,    appear  proper  for  having  the  question  most  con- 
"~     veniently  determined,  and  as  to  the  mode  and 
^    extent  in  or  to  which  the  person  so  served  shall 
m    be  bound  or  made  liable  by  the  decision  of  the 

-question." 
"^        Castle,  on  behalf  of  the  British  Agricultural 
=f    Association,  now  moved  by  way  of  appeal  from 
'„5    the  master's  order,  that  the  notice  of  the  de- 
".     fendants  under  Order  XVL,  rule  17,  should  be 
'    met  aside  on  two  grounds.    First,  there  is  no  pro- 
vision in  any  of  the  Orders  for  service  of  a  notice 
of  this  kind  out  of  the   jurisdiction.    Eule  18 
certainly  provides  for  service  of  notice  according 
"•     to  the  rules  relating  to  the  service  of  writs  of 
r     summons ;  but  the  service  of  such  writs  out  of 
'     the  jurisdiction  is  limited  by  Order  XI.,  rule  1,  to 
"     where  the  contract  ought  to  be  enforced  or  other- 
'  ■    wise  affected,  or  for  the  breach  whereof  damages 

*  or  other  relief  are  or  is  demanded,  was  made  or 
entered  into  or  broken  within  the  jurisdiction. 

"     And  even  if  this  objection  could  be  overcome, 
Tule  4  of  the  same  order  provides  that  "  Any  order 

*  .giving  leave  to  effect  such  service  or  notice  within 

*  which  such  defendant  is  to  enter  an  appearance, 
-^  jrach  time  to  depend  on  the  place  or  country 

*  where  or  within  which  the  writ  is  to  be  served  or 
■b  the  notice  given."  This  is  quite  inconsistent 
k  <  with  the  provision  in  Order  xVl.,  rule  18,  that 
5(  the  person  shall  be  served  with  notice  by  the 
^  defendant  within  the  time  limited  for  service  of 
L  i  Statement  of  defence ;  and,  secondly,  this  is  not  a 
l   I  -ease  in  which  the  defendants  claim  to  be  entitled 

i  to  contribution  or  indemnity  or  any  other  remedy 
«  Or  relief  over  against  the  British  Agricultural 
m''  Association,  within  the  words  of  rules  17  and  18 
T:  of  Order  XVI.  There  is  no  privity  of  contract 
~»  between  the  latter   and    the  plaintiff,  and  the 

>  i  aneasure  of  damages  between  the  defendants  and 
3   the  association  is  not  the  same  as  between  the 

I  plaintiffs  and  defendants.    Moreover,  the  same 

*  -  ^piestions  do  not  arise  between  the  various  parties, 

?■•*■  Mid  the  question  determined  between  plaintiffs 

%-.  and  defendants  can  be  in  no  way  binding  upon 

r  -this  association : 

Ohappelv.  Comfort,  100.  B.,N.  8., 802; 
.   8im$  v.  Bond,  5  B.&  Ad.  389. 

fact.  24,  sob-sect.  3  of  the  Judicature  Act  1873, 


|  gives  power  to  grant  relief  to  a  defendant  against 
a  plaintiff  in  respect  of  any  equitable  or  legal 
right  claimed  in  the  pleadings,  which  might  oe 
granted  in  a  separate  suit ;  "  and  also  all  such 
relief  relating  to  or  connected  with  the  original 
subject  of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether  already 
a  party  to  the  same  cause,  or  matter,  or  not,  who 
shall  have  been  duly  served  with  notice  in  writing 
of  such  claim  pursuant  to  any  rule  of  court,  or 
any  Order  of  the  Court,  as  might  properly  have 
been  granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  and  every 
person  served  with  any  such  notice  shall  thence- 
forth be  deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his  defence 
against  such  claim,  as  if  he  nad  been  duly  sued 
in  the  ordinary  way  by  such  defendant.  In 
Treleaven  v.  Bray  (45  L.  J.  113,  Ch.),  Mellish, 
L.  J.,  said,  "  The  meaning  of  sect.  24,  sub-sect.  3, 
was  very  carefully  considered  by  the  judges.  We 
came  to  the  conclusion  that  it  was  not  advisable 
to  make  any  rules  which  would  enable  one  de- 
fendant to  obtain  relief  against  his  co-defendant 
without  an  independent  action  against  him.  We 
considered  that  we  had  power  to  do  so,  but  we 
thought  that  it  would  be  intolerable  that  a  plain- 
tiff who  might  have  a  good  case  against  the 
original  defendant,  should  be  compelled  to  wait 
for  his  remedy  while  the  defendants  were  fighting 
inter  *e.  The  only  object  of  the  rules  was  to  bind 
the  third  party  conclusively  by  the  judgment 
given  as  between  the  plaintiff  and  the  original 
defendant,  but  if  he  wants  to  get  an  indemnity  or 
other  relief  against  the  third  party  he  must  bring 
an  action  of  his  own/' 

J.  C.  Mathew  showed  cause  for  the  defendants 
against  this  appeal  motion.  There  is  nothing  in 
the  facts  of  this  case  to  prevent  the  writ  of 
summons  from  being  served  upon  the  defendants 
if  they  were  out  of  the  jurisdiction,  and  Order 
XI.,  rule  1,  is  to  be  read  together  with  and  as  part 
of  Order  XVI.,  rule  18.  [Quain,  J.— Order  XL, 
rule  1,  which  allows  service  of  a  writ  out  of  the 
jurisdiction,  is  applicable  only  when  the  original 
contract,  upon  which  the  action  is  brought,  is 
made  or  broken  within  the  jurisdiction.  It  does 
not  follow  from  the  words  of  Order  XVI.,  rule  18, 
that  service  of  a  notice  may  be  similarly  per- 
formed upon  a  bye  contract  with  which  the  plain- 
tiff has  nothing  to  do.]  As  to  the  second  point, 
the  main  issue  in  the  action  is  whether  the  cargo 
was  discharged  as  fast  as  the  custom  of  the  port 
of  Leith  allowed,  and  that  would  be  the  issue  in 
an  action  between  the  defendants  and  the  British 
Agricultural  Association.  The  association  there- 
fore ought  to  be  bound  by  the  determination  of 
this  action;  this  is  "a  question  in  the  action," 
which,  in  the  words  of  Order  XVI.,  rule  17, 
"  should  be  determined  not  only  as  between  the 
plaintiff  and  defendant,  but  as  between  the  plain- 
tiff, defendant,  and  any  other  person,  or  between 
any  or  either  of  them." 

CasUe  was  not  heard  in  reply. 

Cockbubn,  G.J. — I  have  felt  some  hesitation,  but 
I  think  the  proceedings  under  Order  XVI.,  rules 
17-21,  which  were  allowed  to  be  taken  by  the 
master,  are  not  in  this  case  open  to  the  defendant. 
I  think  it  was  the  intention  o£  the  Legislature  to 
limit  the  application  of  these  rules  to  cases  in 
which  the  claim  of  the  defendant  against  the 
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third  person  is  identical  with  that  of  the  plaintiff 
against  the  defendant.  Unless  that  be  so,  the 
allowing  of  the  introduction  of  such  third  person 
into  the  cause  would  be  extremely  embarrassing 
to  the  plaintiff  and  to  the  trial  of  the  action,  and 
it  would  also  be  hard  on  such  third  person  if  he 
could  not,  by  refuting  the  claim  of  the  plaintiff, 
put  himself  in  a  position  not  to  be  liable  when  the 
defendant's  time  should  come  to  enforce  his,  the 
defendant's,  claim  against  him.  I  think  there  is 
great  force  in  what  has  been  said  as  to  rules  20 
and  i\ ;  they  show  that  the  question  between  the 
defendant  and  the  third  party  should  be  the  same 
as  the  question  in  the  action,  and  on  the  whole  I 
am  of  opinion  that  the  proceedings  under  rules 
17  and  18  are  only  applicable  where  the  questions 
are  identical.  Then  what  we  have  to  see  is, 
whether  they  are  so  applicable  in  the  present 
case.  Now  I  am  not  satisfied  that  the  question 
between  tho  defendants  and  the  British  Agri- 
cultural Association  would  necessarily  be  the 
same  as  that  between  the  defendants  and  the 
plaintiffs.  The  association  might  defend  itself  in 
an  action  by  the  defendants  for  some  other  reason 
than  the  discharging  the  cargo  according  to  the 
custom  of  the  port.  That  being  so,  the  order  of 
the  master  must  be  set  aside,  and  it  is  unneces- 
sary to  give  any  opinion  on  the  other  point  as  to 
whether,  being  out  of  the  jurisdiction,  the  asso- 
ciation can  be  served  with  the  notice. 

Quain,  J. — I  am  of  the  same  opinion.    With 
respect  to  the  service  of  a  notice  under  rule  18 
out  of  the  iurisdiction  of  the  court,  there  is  verv 
great  difficulty  in  applying  rule  1  of  Order  XI., 
which  relates  to  the  service  out  of  the  jurisdiction 
of  a  writ  of  summons,  and  I  think  under  the  cir- 
cumstances it  is  better  to  give  no  opinion  on  the 
subject.      Now   I   agreo  with  my  Lord  that  in 
the  present  case  there  is  a  distinctly  different 
question  between  the  defendants  and  the  Agri- 
cultural Association  to  that  between  the  defen- 
dants and  the  plaintiffs,  and  I  do  not  think  that 
such  a  case  as  this  is  one  to  which  it  was  ever 
intended  rules  17  and  18  of  Order  XVI.  should 
apply.  They  contemplate  the  case  of  an  indemnity 
or   suretyship  where  the  only  thing  which  the 
third  party,  who  was  liable  to  the  defendants  on 
the  indemnity  or  suretyship,  could  do  would  be  to 
fight  out  the  original  cause  of  action ;  and  if  the 
defendants  were  liable  in  the  action,  so  he  would 
bp  liable  to  the  defendants.   So  far  from  this  being 
the  case  here  under  this  charter-party,  the  defen- 
dants are  bound  to  discharge  as  fast  as  the  custom 
of  the  port  should  allow,  and  it  is  agreed  that  the 
charge  for  demurrage  is  to  be  at  the  rate  of  12L  for 
each  day  of  detention  of  the  vessel  beyond  the 
time  there  specified  for  discharging  the  cargo. 
Now  that  is  the  only  question  between  the  parties 
to  the  original  action.    The  British  Agricultural 
Association,  who  are  the  third  parties,  are  not 
parties  indemnifying  the  defendants  from  liability 
under  that  contract,  but  are  parties  who  have 
entered  into  a  separate  and  distinct  contract  with 
the  defendants  for  the  cargo  to  be  delivered  at 
any  safe  port  in  the  United  Kingdom,  and  the 
only  thing  which  they  are  bound  to  do  is  to  take 
delivery  of  the  cargo  within  a  reasonable  time. 
The  measure  of  damages  under  the  first  contract 
is  distinct  from  that  under  the  second  contract, 
and  the  causes  of  litigation  are  also  distinct ;  and 
I  think  it  never  was  intended  to  bring  these 
together  when  there  is  no  privity  between  the 


parties.  Eules  20  and  21  of  this  same  Order 
point  to  the  matter  in  dispute  in  the  originil 
action,  and  evidently  never  contemplated  a  case  in 
which  the  matter  in  dispute  is  under  a  separate 
and  different  contract  from  that  in  the  original 
action,  and  to  which  the  plaintiff  is  no  party. 

Pollock,  B—  I  also  think  that  the  order  of  the 
Master  in  this  case  should  be  set  aside.  The 
objection  to  the  order  which  has  been  made  is  this, 
viz.,  that  the  case  is  not  one  contemplated  by  the 
rules  17  and  18  of  Order  XVI.  My  impression  is, 
that  it  was  intended  to  give  to  the  Common  Law 
Divisions  the  same  advantage  which  the  courts  of 
equity  alone  possessed  before  the  Judicature  Acts, 
by  which  all  the  parties  might  be  brought  before 
the  court  who  should  be  necessary  for  the  purpose 
of  having  the  contract  completely  worked  oat 
Instances  are  given  in  form  1  in  Appendix  B  to 
the  Act,  in  which  it  would  be  for  the  benefit  of 
tho  Buitors  that  there  should  be  this  power  of 
bringing  in  a  third  party,  and  in  which  there 
would  be  no  difficulty  in  applying  the  Act ;  and 
there  are  other  cases,  where  the  same  fact  being 
in  question  between  all  the  parties,  it  would  hi 
desirable  to  have  the  matter  determined  once  fcr 
all.  The  present,  however,  is  not  one  of  tho» 
cases.  The  facts  in  dispute  between  the  parties 
are  different,  and  if  the  third  party  were  brought 
in  it  would  involve  the  necessity  of  various  sep* 
rate  inquiries,  as  well  to  the  evidence  as  to  the 
damages  arising  out  of  these  different  contracts} 
with  a  separate  direction  as  to  each  by  the  judge 
at  the  trial.  Such  a  case  was  never  contemplated 
by  the  rules,  and  this  order  of  the  Master  moat 
therefore  be  set  aside. 

Judgment  for  the  British  Agricultural  An* 
ciation. 

Solicitors    for  the  British  Agricultural  Asso- 
ciation, Simson  and  Co. 

Solicitors  for    defendants,    Field,    Boscoe,  and 
Co.,  for  Bateson  and  Co.,  Liverpool. 


ADMIEALTY  DIVISION. 

Reported  by  J.  F.  Ajpikall,  Esq.,  Basriater-at>Law. 


Tuesday,  Jan.  11,  1876. 
(Before  the  Right  Hon.  Sir  R.  Phillimoii.) 
The  Wetterhokn. 

Damage  to  cargo — Particulars — Practice. 
In  a  cause  of  damage  to  cargo   the  court,  contrary 
to  the  practice  of  tlie  High  Court  of  Admiratii 
made  an  order  for  particulars  of  the  plaintiff 
claim,  so  as  to  enable  tlie  defendants  to  pay  ***• 
court  in  respect  of  tlwse  items  of  the  claim  f* 
which  he  was  prepared  to  admit  liability. 
This  was  a  motion  on  appeal  from  an  order  of  tfcft 
registrar  refusing  an  application  made  on  sa» 
mons  on  behalf  of  the  defendants,  the  owners  of  tk» 
barque  Wetterhorn,  for  particulars  of  the  ptafc> 
tiff's    claim.    The    action    was    brought  by  tat- 
plaintiff  as  indorsee  of  a  bill   of  lading  of  tki 
cargo  of  tho  Wetterhorn  for  damage  done  to  £•' 
cargo.    The  statement  of  claim  alleged  that  til 
cargo,  consisting  of  17,102  sacks  of  wheat  «• 
shipped  in  good  order  and  condition  on  bond  aw 
Wetterhorn    at    Astoria,    Oregon,   and  thai  j)»j 
master  gave  a  bill  of  lading  for  the  same,by«^| 
it  was  acknowledged  that  the  wheat  was  n  f**' 
order  and  condition  and  was  to  be  deli vered  to 
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order  of  the  consignees  at  a  safe  port  in  the  United 
Kingdom,  or  on  the  continent  between  Havre  and 
Hamburg  (the  dangers  of  the  seas  and  fire  only 
excepted);  that  the  bill  of  lading  was  duly  in- 
dorsed and  delivered  to  the  plaintiff  in  whom  the 
property  in  the  wheat  thereby  became  vested; 
that  the  barque  arrived  at  tho  port  of  Hull, 
whither  she  had  been  ordered,  on  the  12th  Oct. 
1875 ;  that  the  plaintiff  was  entitled  to  have  the 
17,102  sacks  of  wheat  delivered  to  him  in  like 
good  order  and  condition  as  the  same  were  in 
when  shipped  as  aforesaid  on  board  the  said 
barque  at  Astoria;  that  (par.  7)  "the  said  17,102 
sacks  of  wheat  were  delivered  to  the  plaintiff,  but 
not  in  such  like  good  order  and  condition,  but  in 
a  wetted,  damaged,  and  deteriorated  condition; 
many  of  the  said  sacks  had  been  cut  open  and  the 
contents  started,  and  thereby  further  damage  and 
deterioration  had  been  caused  to  the  said  cargo ;  " 
that  the  defendants  were  not  prevented  by  the 
expected  perils  from  delivering  the  cargo  in  good 
condition ;  that  the  barque  was  unseaworthy,  and 
that  (par.  10)  the  plaintiff  had  lost  part  of  the  value 
of  the  wheat,  and  had  been  put  to  great  expense 
about  taking  care  of  and  improving  the  same,  and 
having  the  same  surveyed  and  otherwise ;  and  the 
plaintiff  claimed  a  declaration  that  he  was  entitled 
to  the  damage  proceeded  for  and  a  reference  to  the 
registrar  and  merchants  to  report  the  amount 
thereof. 

The  defendants'  notice  of  motion  asked  for 
particulars  (under  par.  7)  of  the  number  of  sacks 
alleged  to  be  delivered,  wetted,  damaged,  and 
deteriorated,  and  of  the  quantity  of  wheat 
delivered,  wetted,  damaged,  and  deteriorated, 
and  the  loss  claimed  by  the  plaintiffs  in  respect 
thereof;  particulars  of  the  number  of  sacks 
alleged  to  be  cut  open  and  their  contents  started 
and  the  further  damage  to  the  said  cargo 
by  reason  thereof  and  the  loss  claimed  by  the 
plaintiffs  in  respect  of  such  further  damage ;  also 
particulars  of  the  expenses  referred  to  in  the  10th 
paragraph  of  the  statement  of  claim. 

James  P.  Asptnall,  in  support  of  the  motion,  con- 
tended that  the  defendants  were  entitled  to  parti- 
culars in  order  to  enable  them  to  pay  money  into 
court  if  they  should  be  so  advised.  Without 
knowing  the  items  of  the  plaintiff's  claim  the 
defendants  might  try  the  cause,  and,  after 
incurring  great  expense,  go  before  the  registrars 
and  merchant,  and  then  for  the  first  time  discover 
that  they  had  been  contesting  items,  in  respect  of 
which  they  had  no  possible  defence.  By  means  of 
the  particulars  they  would  be  able  to  judge 
whether  they  were  liable  in  respect  of  any  and 
what  part  of  the  plaintiff's  claim.  They  were 
specially  desirous  of  obtaining  particulars  of  the 
number  of  sacks  which  had  been  cut  open,  and  had 
had  their  contents  started  and  the  amount  of  dam- 
i  age  sustained  thereby  and  of  the  expense  the 
i  plaintiff  had  sustained  in  respect  of  this  portion  of 
r  the  cargo.  For  this  damage  the  defendants  would 
probably  have  to  admit  liability,  and  without 
particulars  it  was  impossible  for  them  to  plead  or 
to  be  prepared  to  pay  into  court. 

E.  U.  Clarkson,  for  the  plaintiff,  contra. — It  is 
wholly  contrary  to  the  practice  of  this  division  to 
aire  particulars  in  these  cases.  The  question  of 
Iiabilityis  determined  first  and  the  items  of  the 
plaintiff's  claim  are  only  delivered  when  the  refer- 
ence to  the  registrar  and  merchants  is  ordered, 
naturally  follows  from  the  practice  of  the 


court  itself  in  never  assessing  damages,  and  a  de- 
fendant is  always  protected  against  costs  by  the 
practice  of  disallowing  them  unless  a  plaintiff" 
recovers  a  certain  proportion  of  his  claim.  The 
only  case  where  a  defendant  is  entitled  to  particu- 
lars is  where  he  admits  liability. 

A8pinall  in  reply. — The  defendants  are  prepared 
to  admit  liability  in  respect  of  the  damage  sus- 
tained by  cutting  open  the  sacks,  &c.,  provided  the 
Elaintiff  shows  damage  to  have  been  sustained  on 
is  particulars  ;  and  they  must  admit  it  because  it 
could  only  have  been  done  by  the  negligence  of 
their  crew.  As  to  the  rest  of  the  claim  there  is  a 
good  defence. 

Sir  E.  Phillimore  considered  that  the  defendants 
were  entitled  to  be  put  into  a  position  to  admit 
liability  and  pay  into  court,  and  ordered  the  plain- 
tiff to  deliver  to  the  defendants  particulars  iu 
writing  of  the  number  of  sacks  alleged  to  have 
been  cut  open  and  their  contents  started,  and  of 
the  amount  of  damage  occasioned  thereby  and 
claimed  by  the  plaintiff. 

Solicitors  for  the  plaintiff,  Hollams,  Son,  and 
Coward. 

Solicitors  for  the  defendants,  Stibbard  and 
Cron8hey. 


Jan.  25  and  26,  1876. 

(Before  the  Eight  Hon.  Sir  E.  Phillimore). 

The  N.  P.  Neilsen. 

Collision  —  Damage  —  Particulars  —  Total    loss — 

Practice. 
Wherea  ship  was  totally  lost  in  a  collision,  the  court,, 
contrary  to   the  practice  of  the  High  Court  of 
Admiralty,  made  an  order,  in  an  action  by  the 
shipowners  against  the  vessel  doing  the  damage, 
for  particulars  of  the  plaintiffs  claim  to  be  delivered 
to  the  defendants. 
Tnis  was  a  motion  on  appeal  from  an  order  of  the 
registrar  refusing  an  application  made  on  sum- 
mons on  behalf  of  the  defendants  for  particulars  of 
the  plaintiff's  claim.     The  action  was  instituted  on 
behalf    of   the  owner  of   the  schooner  Burfield 
Brothers  against   the  N.  P.  Neilsen  to  recover 
damages  for  a  collision.    In  the  plaintiff's  state- 
ment of  claim  it  was  alleged  that  the  Burfield 
Brothers,  in  consequence  of  the  collision,  sustained 
so  much  damage  that  she  sank  almost  immediately 
and  was  lost  together  with  her  cargo  and  every- 
thing on  board  of  her. 

B.  E.  Webster,  for  the  defendants  in  support  of  the 
motion. — In  the  other  divisions  of  the  court  this 
order  would  be  made  as  a  matter  of  course,  so  as  to 
enable  the  defendant  to  pay  into  court,  and  such  an 
order  has  been  made  here  in  the  case  of  Th& 
Wetterlhorn,  ante,  p.  168 

E.  C.  Clarkson,  for  the  plaintiff,  contra. — in  tho 
Wetterhom  special  cause  was  shown  for  particulars 
because  there  were  two  heads  of  claim,  and  the 
defendants  were  prepared  to  admit  liability  and 
pay  into  court  under  one  of  the  heads.  The 
question  here  is  whether  the  practice  of  the  High 
Court  of  Admiralty  or  of  other  courts  is  to  be 
followed  P  Hitherto  liability  and  amount  have 
been  kept  apart  in  this  court.  [Sir  E.  Phillimore. 
Actions  have  always  been  instituted  at  once  and 
before  any  repairs  have  been  executed  to  damaged 
vessels  and  before  expenses  ascertained,  and  if  this 
application  were  granted  generally  causes  would 
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be  delayed  and  witnesses  would  disperse.]  The 
defendants  are  attempting  to  tie  the  plaintiffs 
down  as  to  the  amount  of  their  claim,  but  this  is 
sufficiently  provided  for  by  the  rule  which  dis- 
entitles the  plaintiffs  to  their  costs  if  they  claim 
too  much. 

R.  E.  Webster  in  reply. — In  this  caso  the  plain- 
tiff's ship  was  totally  lost ;  if  she  had  been  only 
damaged  it  might  be  said  that  particulars  need 
not  been  given  because  there  had  not  been  time 
to  ascertain  the  extent  of  the  damage  till  repairs 
were  completed.  But  where  a  ship  is  lost  her 
value  must  be  within  the  knowledge  of  her 
owners  as  well  at  the  commencement  of  the 
action  as  when  the  reference  takes  place. 

Cur.  adv.  vult. 

Jan.  26. — Sir  B.  Phillimore. — This  action  is 
brought  to  recover  damages  for  the  total  loss  of 
an  English  schooner  which  has  gone  to  the  bottom 
with  everything  on  board  of  her.  Without  inter- 
fering with  the  usual  practice  in  causes  of  damage 
where  a  vessel  is  partially  damaged  only,  I  think 
I  ought  to  make  the  order  as  prayed,  subject  to 
the  power  being  reserved  to  the  plaintiff  to  amend 
their  values  if  necessary. 

Solicitor  for  the  plaintiff,  Tliomas  Cooper. 
Solicitors  for  the  defendant,  Flews  and  Irvine. 


Marsh  21  and  April  4,  1876. 

(Before  the  Right  Hon.  Sir  R.  Piulltmore). 

The  Cattarina  Chiazzaro. 

Collision — Lis    alibi    pendens — Irish    Admiralty 

Court — Stay  of  proceedings — Practice. 
Where  a  plaintiff  in  a  cause,  of  damage  has  com- 
menced two  action*;  one,  first  in  order  of  date,  in 
the  High  Court  of  Admiralty  of  Ireland,  and  a 
second  in  the  High  Court  of  Justice  in  England, 
he  will  not  be  allowed  to  proceed  with  the  latter 
until  he  has  abandoned  proceedings  in  the  former. 
It  is  not  sufficient  that  he  is  desirous  of  abandon- 
ing proceedings  in  the  former,  and  that  he  is  not 
allowed  to  do  so  by  the  Irish  court;  such  refusal 
should  be  corrected  by  appeal. 
This  was  an  action  of  damage  instituted  on  behalf 
of  the  owner  of  the  British  brigantino  Harriett 
Williams  against  the  Italian   barque    Cattarina 
Chiazzaro  to  recover    damages    for    a    collision 
between  the  two  vessels,  and  the  case  now  came 
before  the  court  upon  motion  by  the  owner  of  the 
Cattarina  Chiazzaro  to  dismiss  the  action  with 
costs  and  condemn  the  plaintiff  in  costs. 

The  collision  occurred  on  tho  9th  Dec.  1875, 
close  to  the  harbour  of  Queenstown,  in  Ireland, 
and  the  owner  of  the  Harriett  Williams  on 
Dec.  20  instituted  a  suit  in  rem  in  tho  High 
Court  of  Admiralty  of  Ireland  in  the  sum  of 
900/.  against  the  Cattarina  Chiazzaro.  The  latter 
vessel  was  arrested  in  this  action  by  warrant 
nnder  the  seal  of  the  High  Court  of  Admiralty  of 
Ireland  on  21st  Dec.  1876 ;  but  an  appearance 
was  subsequently  entered  for  her  owner,  and  she 
was  released  on  24th  Dec.  on  bail  being  given  on 
their  behalf.  On  Dec.  23  a  cross  cause  was  com- 
menced by  the  owners  of  the  Cattarina  Chiazzaro 
against  the  Harriett  Williams  in  the  High  Court 
of  Admiralty  of  Ireland,  and  the  owners  of  the 
latter  vessel  appeared  in  that  suit  and  gave  bail. 
On  Jan.  26  the  owner  of  the  Harriett  Williams 
ommenccd  this  admiralty  action  in  rem  in  the 


sum  of  1000Z.  against  the  Cattarina  Chiazzaro  in 
the  High  Court  of  Justice  in  England,  and 
claimed  damages  for  a  collision  on  9th  Dec,  ban? 
the  same  collision  in  respect  of  which  they  had 

froceeded  against  the  Cattarina  Chiazzaro  in  the 
rish  Admiralty  Court.  The  Cattarina  Chiazzm 
was  arrested  in  this  action  on  27th  Jan.  1876  bj 
the  Marshal  of  the  Admiralty  Division.  An 
appearance  under  protest  was  entered  by  bar 
owners.  The  above  facts  appeared  from  an  affi- 
davit of  the  defendants'  solicitor  filed  in  support 
of  the  motion,  which  continued  (so  far  as  material) 

as  follows : 

7.  The  aforesaid  action  and  oross-action  are  stOl  ait 
standing  and  pending  in  the  said  High  Court  of  Adai> 
ralty  of  Ireland,  and  the  owners  of  the  Cattarina  CMs* 
%aro  are  desirous  that  the  proceedings  therein  should  bi 
taken  to  judgment  and  conclusion  in  the  said  Hifk 
Court  of  Admiralty  of  Ireland. 

8.  The  High  Court  of  Admiralty  of  Ireland  is  a  eosrt 
of  competent  jurisdiction  to  hear  and  determine  the  said 
action  and  cross-action. 

10.  The  owners  of  the  Cattarina  Chiaszaro  are  adrisri 
that  in  actions  in  rem  brought  between  the  same  partial 
and  for  the  same  cause  of  action  in  two  different  oosxte 
having  co-ordinate  jurisdiction,  that  the  court  which  ki 
possession  of  the  case  when  the  second  action  is  eosv 
menced,  and  has  powers  adequate  to  the  administratis 
of  justice  therein,  is  entitled  to  retain  jurisdiction  in  tis 
action  first  commenced. 

11.  The  Hiph  Court  of  Admiralty  of  Ireland  has » 
ordinate  jurisdiction  with  the  Admiralty  Division  of  tis 
High  Court  of  Jastioe. 

The  owner  of  the  Harriett  Williams  brought  in 
an  affidavit  alleging  that  he  had  applied  to  tht 
High  Court  of  Admiraty  of  Ireland  to  dismiss  the 
principal  cause  of  damage  instituted  there  again* 
the  Cattarina  Chiazzaro,  but  that  the  applicatin 
had  been  refused;  that  the  officials  in  the  Be* 
gistry  of  the  Irish  Admiralty  Court  had  refused 
to  file  a  declaration  of  tho  non-prosecution  of  the 
principal  cause,  and  of  the  consent  of  the  owner 
of  tho  Harriett  Williams  to  the  dismissal  of  the 
bail  given  therein  ;  that  the  owner  of  the  Harriet 
Williams  was  desirous  that  the  action  commenced 
in  the  Admiralty  Division  should  be  heard  oat: 
that  all  possible  means  had  been  taken  on  hi 
part  to  abandon  and  put  an  end  to  the  action 
commenced  by  him  in  the  Irish  Admiralty  Court, 
and  that  he  was  still  willing  that  the  same  should 
bo  dismissed,  and  would  pay  the  costs  incurred 
therein. 

B.  E.  Webster  for  the  defendant  under  protest  ia 
support  of  tho  motion. — I  ask  the  court  to  dismiss 
tho  action  and  to  stay  proceedings.  The  pant 
has  already  been  decided. 

The  Lanarkshire,  1  S pinks,  1AE.,  189  ; 

The  Mali  Ivo,  L.  Rep.  2  Adm.  &  Eoc.  356 ;  20  L.  I. 
Rep.  N.  S.  681  ;  3  Mar.  Law  Ca.  O.  8.  244 ; 

WaUh  v.  Tlie  Bishop  of  Lincoln,  L.  Rep.  4  Ada.* 
Eco.  242. 

E.  C.  Clarhson,  for  the  plaintiff. — It  must  he 
admitted  that  a  plaintiff  cannot  keep  up  tvo 
actions  at  the  same  time,  but  where  he  is  wilfrf 
to  abandon  one,  and  pay  all  costs  occasioned 
thereby,  I  submit  that  the  court  will  not  sty 
his  proceeding  in  the  action  in  which  he  elects  i 
proceed.  The  plaintiffs  have  a  right  to  choott 
their  forum,  and  it  is  not  because  an  action  1* 
been  commenced  elsewhere,  that  they  *****  be  de- 
barred from  tho  right  of  proceeding  in  this  oottt 
even  after  verdict. 

The  Velocity,  L.  Eep.  3  P.  C.  44. 
The  Orient,  L.  Rep.  3  P.  C.  165. 
E.  E.  Webster  in  reply. 
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April  4, 1876.— Sir  R.  Phillimore.— In  this  case 
an  action  has  been  entered  on  behalf  of  the 
owner  of  a  vessel  called  the  Harriett  William*. 
The  facts  of  the  case,  which  it  is  necessary  to  state, 
appear  to  be  these.  The  Catarrina  Chiazzaro  is 
an  Italian  barque,  and  the  owners  reside  at  Genoa. 
The  owner  of  the  brigantino,  Harriett  Williams, 
resides  in  the  city  of  Cork,  in  Ireland.  On  the 
19th  Dec.  of  last  year,  the  two  vessels  came  into 
collision  near  Roche's  Point,  near  to  the  harbour 
of  Cork,  in  Ireland ;  and  the  owner  of  the  Harriett 
William*  instituted  a  suit  in  the  High  Court  of 
Admiralty  of  Ireland  against  the  Catarrina 
Chiazzaro,  and  the  action  was  brought  for  9001. 
A  warrant  under  the  seal  of  the  court  issued,  and 
upon  Dec.  21  the  Catarrina  Chiazzaro  was  arrested. 
An  appearance  was  duly  entered  for  her,  and  on 
Dec.  24  a  bail  bond  was  entered  into  on  behalf  of 
the  owners  in  the  sum  of  9001. ;  and  on  Dec.  31 
the  vessel  was  released  by  the  High  Court  of  Ad- 
miralty in  Ireland,  and  proceeded  to  her  final  port 
of  discharge,  Liverpool.  On  Dec.  23  a  cross-action 
[  was  entered  in  the  High  Court  of  Ireland  on 
r  behalf  of  the  Catarrina  Chiazzaro  against  the 
i  Harriett  William*  for  the  damages  occasioned  by 
■  the  collision,  and  I  think  it  was  in  the  month  of 
*  Feb.  that  the  owner  oE  the  Harriett  William*,  the 
first  plaintiff  in  the  High  Court  of  Admiralty  in 
,  Ireland,  gave  notice  that  no  further  proceedings 
be  taken  in  the  suit  against  the  vessel,  and  that 
the  plaintiff  would  be  at  the  costs  which  at  that 
time  had  been  fixed.  The  court  in  Ireland  bad 
already  stated  that  it  was  not  competent  to  the 
plaintiff  to  abandon  the  action  until  he  had  first 
released  the  vessel  from  the  English  jurisdic- 
tion. Now,  the  suit  in  England  was  instituted 
on  Jan.  26,  and  on  March  14  an  appearance, 
nnder  protest,  was  entered  on  behalf  of  the 
owners  of  the  Catarina  Chiazzaro,  and  the  petition 
then  produced  was  handed  in. 

Now,    the    objection   and    protest    is    to    the 
effect   that  there  is  a   lit  alibi  pendens  between 
these  two  vessels  in  the  court  in  Ireland ;  and 
it  appears  that  an  application  has  been  made 
to    the    Judge,    of    the    High    Court    of    Admi- 
ralty  in   Ireland   to   dismiss   the   suit   on   behalf 
of  the  original  suitor,  tbe  owner  of  the  Harriett 
Williams,  and  the  court  refused  to  do  so.     There- 
fore the  state  of  things  is  this  s  that  there  was  a 
mit  instituted  in  the  High  Court  in  Ireland  by 
the  same  plaintiff  who  now  institutes  a  suit  in  this 
'■      oourt,  there  being  a  cross  suit  in  Ireland ;  and  the 
judge  having  refused  to  dismiss  the  plaintiff  on 
Die  application  from  the  suit,  it  is  contended  that 
j    it  is  competent  to  me  to  meet  tbe  matter  by  dis- 
ii    missing  the  proceedings  instituted  in  the  suit  in 
v    tbis  court. 

I  am  of  opinion  that  I  ought  not  to  allow 

4    this   suit   to   be    proceeded   with   at   present.      I 

i    think  that  it  is  shown  that  there  is  a  case  pending 

before  the  High  Court  of  Admiralty  in  Ireland 

'     between  the  samo  parties,  for  the  same  object,  and 

arising  out  of  the  same  cause  of  action,  and  that, 

no  doubt,  apart  from  technical  considerations,  it 

■would  be amost  inconvenient  conrse  of  proceeding 

to  allow  the  same  case  to  be  heard  at  the  same 

time  in  two  different  courts. 

'    What   I  have  had  to  consider    is,  what  the 

other  courts   have   decided.      The   law   as  to   lis 

alibi    pendens    is    laid    down    in    Walsh   v.    The 


plaintiff  bringing  two  actions  in  different  courts 
for  the  same  cause,  and  that  if  he  does  not  elect 
he  will  be  restrained  from  proceeding  with  tbe 
one  which  is  last  begun.  I  think  that  the  plaintiff 
here  has  lost  his  way.  I  think  that  he  should 
have  applied  to  tbe  High  Court  of  Admiralty  in 
Ireland  to  dismiss  the  suit  as  he  did,  and  if  that 
was  refused,  as  it  was  refused,  to  have  appealed 
from  that  refusal. 

At  all  events,  in  the  present  state  of  things,  I 
shall  order  the  proceedings  in  this  court  to  be 
stayed. 

E.  C.  Clarkstm. — We  shall  appeal,  and  I  shall 
ask  for  stay  of  execution.  • 

B.  E.  Webster. — It  must  be  nnder  terms. 

Sir  R.  Phillimoke— I  shall  not  allow  the  vessel 
to  remain  under  arrest.  I  order  the  proceedings 
to  be  stayed  in  this  court,  and  the  ship  to  be 
released. 

Solicitors  for  the  plaintiff,  Pritchard  and  Son*. 

Solicitor  for  tbe  defendants,  under  protest, 
Thoma*  Cooper. 

COMMON  PLEAS  DIVISION. 

Reported  br  P.  E.  Hvtchihs  ud  Cisil  Dojb,  Eiqrm., 
Buriitan-it-La*. 

Thursday,  Feb.  10, 1876. 
Morris  v.  Levisok. 
Charter-party —  "  Bay    about    1100    too*  " — Con- 
struction of  charter-party — Word*  of  contract — 
Word*  of  expectation. 
By  a  charter-party  the  defendant  agreed  to  load  "a 
full  and  complete  cargo,  say  about  1100  tons." 
Tlte  actual  capacity  of  the  chartered  vessel  tons 
1210  tons,  the  defendant  loaded  only  1080  tons  : 
Held  by  the  court  (Brett,  Archibald,  Lindlcy,  JJ.), 
that   the   words  "*(*3/  about   1100    tons,'    were 
word*  of  contract,  and  not   merely  word*  of  ex- 
pectation, and  that  the  defendant  did  not  under- 
take  to  load  the  vessel  up  to  her  full  capacity, 
but   only  to  load  as  fully  a*  could   be  done  by 
providing  a  cargo  of"  about  1100  tons." 
Held  also  by  the  court,  drawing  inferences  of  fact, 
that   if  the  defendant  had  provided  a  cargo  of 
1133  tons,  he  would  have  performed  his  contract, 
and  that  he  was  liable  to  pay  damages  for  53 
tons  short  cargo,  3  per  cent,  being  a  reasonable 
excess  to  require  over  the  1100  tons. 
The  facts  in  this  case  were  stated  for  the  opinion 
of  the  court  in  the  form  of  a  special  case.     It  is 
not  necessary  to  set  out  the  whole  of  tbe  facts  for 
the  purposes  of  this  report,  but  so  far  as  the  facts 
were  material  to  the  determination  of  the  point 
upon  which  this  case  is  reported,  thoy  were  as 
follows : 

The  defendant  chartered  from  the  plaintiff  a 
vessel.  The  charter-party,  so  far  as  is  material, 
was  as  follows,  that  the  ship  "  should  proceed  with 
all  possible  despatch  to  Porman,  and  there  load 
in  the  customary  manner,  where  ordered  by  the 
shipper's  agent,  a  fall  and  complete  cargo  of  iron 
ore,  not  exceeding  what  she  could  reasonably  stow 
and  carry,  over  and  above  her  ordinary  tackle,  ap- 
parel, provisions,  and  furniture,  say  about  1100 
tons,  and  being  so  loaded  should  therewith  pro- 
ceed to  West  Hartlepool  and  there  deliver  the 

The  carrying  capacity  of  the  ship  was  1210 
tons.    The  cargo  which  tbe  defendant  provided 

was  1080  tons. 
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The  court  had  power  to  draw  inferences  of  fact, 
and  the  question  was  whether  the  defendant,  in 
providing  a  cargo  of  1080  tons  had  performed  his 
contract,  or  if  not  what  amount  he  was  legally 
hound,  under  the  circumstances,  to  have  provided. 

Butt,  Q.C.  (/.  C.  Mathew  with  him)  for  the 
plaintiff,  contended  that  the  defendant  was  bound 
to  load  a  full  and  complete  cargo,  and  that  the 
words  "  say  about  1100  tons  "  did  not  relieve  him 
from  his  obligation  to  do  so,  that  such  words  were 
not  words  of  contract,  but  merely  words  express- 
ing the  opinion  or  the  expectation  of  the  parties, 
or  that  even  if  these  words  were  words  of  con- 
tract, still  tho  obligation  was  not  fulfilled,  since 
the  obligation  then  would  be  to  load  a  full  and 
complete  cargo,  so  far  as  it  could  be  done  by  pro- 
viding a  quantity  about  1100  tons,  and  that  the 
contract  meant  that  if  anything  like  1100  tons 
was  required  to  fill  tho  ship,  the  defendant  was  to 
provide  it — he  was  not  to  hesitate  about  a  few  tons 
more  or  less.  Tho  case  of  GwUlim  v.  Daniel  (2 
C.  M.  &  R.  61)  he  contended  was  an  authority  to 
show  that  words  such  as  these  are  not  treated  in 
law  as  words  of  contract.  Lord  Abinger  there 
said  of  the  words  "  say  from  1000  to  1200  gallons" 
that  they  mean  merely  that  in  all  probability  the 
quantity  produced  will  amount  to  1000  to  1200 
gallons,  and  do  not  amount  to  a  warranty.  The 
most  recent  case  was  McConnell  v.  Murphy  (L. 
Rep.  5  P.  C.  202;  28  L.  T.  Rep.  713) ;  the  agree- 
ment there  was  for  a  sale  of  "  all  of  the  spars 
manufactured  by  McConnell,  say  about  600  red 
pine  spars,"  and  only  497  spars  were  tendered,  no 
more  being  manufactured  by  McConnell  of  the 
agreed  dimensions,  yet  the  court  held  that  the 
agreement  had  been  complied  with  by  tho  tender 
of  the  497  spars,  and  that  the  words  "  say  about 
600,"  were  words  of  expectation  and  estimate 
only,  and  did  not  amount  to  an  undertaking.  He 
also  referred  to  Liemhigv.  Snaith  (16  Q.  B.  275.) 

Cohen,  Q.C.  (Wood  Hill  with  him),  for  the 
defendant,  contended  that  the  words,  "say 
about  1100  tons,"  were  inserted  to  relieve  the 
defendant  from  any  obligation  to  load  a  full 
cargo,  if  it  could  not  be  done  with  about  1100 
tons,  and  if  the  defendant  put  on  board  a 
quantity  which  was  substantially  about  1100 
tons,  he  did  all  that  he  need  do.  That  about 
1100  tons  meant  something  a  little  more  than 
1100  tons,  or  something  a  little  less,  and  that 
whether  the  defendant  put  something  a  little 
more,  or  something  a  little  less  than  1100  tons  on 
board,  he  fulfiUed,his  contract.  That,  consequently, 
the  contract  was  fulfilled  by  the  defendant  when 
he  provided  1080  tons.  The  shipowner,  who  knew 
the  capacity,  or  ought  to  know  it,  inserted  those 
words  in  order  to  let  the  charterer  know  before- 
hand what  quantity  to  provide,  and  to  relieve  him 
from  the  expense  of  providing  a  quantity  that 
might  turn  out  too  great,  or  from  the  expense  of 
having  to  obtain  a  further  supply  of  ore,  if  what 
he  had  at  first  provided  turned  out  too  little. 
The  word  "  about"  was  considered  and  commented 
on  in  the  case  of  Croes  v.  Eglin  (2  B.  &  Ad.  106), 
and  there  it  was  shown  that  it  gives  a  very  con- 
siderable latitude. 

Brett,  J. — I  have  felt  some  difficulty  in  decid- 
ing the  question  now  before  us,  but  I  do  not  think 
that  any  advantage  will  be  gained  by  taking 
further  time  for  the  consideration  of  the  matter. 
It  is  a  question  which  depends  upon  the 
proper  construction  to  be  given  to  the  charter- 


party.  The  defendant  undertook  by  the  charter- 
party  to  load  a  "  full  and  complete  cargo  of  iron 
ore,  say  about  1100  tons."  Now,  the  cargo 
actually  loaded  by  the  defendant  ui>on  the 
chartered  vessel  amounted  only  to  1080  tons, 
whilst  the  ship  required  a  cargo  of  1210  tons  in 
order  to  be  fully  and  completely  laden.  It  is 
obvious,  then,  that  the  defendant  did  not  load 
a  "  full  and  complete  cargo  of  iron  ore,"  accord- 
ing to  the  ordinary  sense  of  those  words.  The 
plaintiff  seeks  to  recover  for  the  whole  difference 
between  what  would  constitute  a  fall  and  complete 
cargo  and  the  cargo  actually  shipped. 

In  order  to  construe  this  contract  the  relationship 
of  the  parties  must  be  borne  in  mind.  The  ship- 
owner undertakes  to  have  the  ship  ready  at  the 
port  of  loading  to  receive  the  cargo  by  the  specified 
time,  he,  rather  than  the  charterer,  ought  to  know 
the  capacity  of  the  ship  which  he  lets  out  to  the 
charterer.  The  charterer  undertakes  to  have  the 
cargo  ready  for  loading  at  the  specified  time  and 
place,  and  to  pay  demurrage  if,  by  reason  of  his 
default  in  that  respect,  the  ship  is  detained  beyond 
the  lay  days. 

Now,  what  is  the  law  as  laid  down  by  the 
courts  applicable  to  statements  made  as  to  the 
capacity  of  ships  in  charter-parties  ?  for  par- 
ties must  be  taken  to  make,  as  in  fact  they 
do  make,  their  contracts  with  reference  to  the 
construction  which  has  been  put  upon  similar 
instruments  in  courts  of  justice.  The  cases  of 
Thomas  v.  Clarke  (2  Stark.  450)  and  Hunter  v.  Ftf 
(2  8.  &  Aid.  421)  decide  that  where,  in  the  com- 
mencement of  a  charter-party,  a  ship  is  described 
as  of  the  burden  of  so  many  tons,  and- in  the  body 
of  the  charter-party  the  charterer  agrees  to  load  a 
full  and  complete  cargo,  the  description  hat 
no  effect  upon  the  agreement  to  load  a  fall 
and  complete  cargo,  and  however  much  the 
actual  capacity  of  the  ship  exceeds  the  capacity  so 
stated,  the  charterer  is  bound  to  load  a  full  and 
complete  cargo.  Instead  of  a  statement  similir 
to  the  one  in  the  cases  mentioned,  made  at  the 
beginning  of  the  charterparty,  we  find  now  that 
it  is  usual  to  insert  in  the  clause  itself,  by  which 
the  charterer  agrees  to  load  a  fall  and  complete 
cargo,  the  words  "  say  about  "  so  many  tons. 
This  alteration  in  the  form  of  charterparties 
must  be  considered  by  the  light  of  the  cades 
I  have  mentioned,  and  so  considering  it, 
it  is,  in  my  opinion,  plain  that  the  words  "say 
about "  so  many  tons  are  intended  tohavesoraeefect 
on  the  agreement  to  load  a  full  and  complete  cargo, 
and  are  not  mere  "words  of  expectation.'*  & 
seems  to  me  that  we  give  proper  effect  to  these 
words  if  we  hold  the  meaning  to  be  that  the  ship* 
owner  will  be  content  with  a  cargo  of  about  llw 
tons  if  the  ship  will  hold  more  than  that  quantity 
and  that  if  she  will  only  hold  less  than  that  qua* 
tity,  then  a  full  cargo,  whatever  that  may  be,  must 
be  shipped.  If  the  words  are  mere  words  of 
expectation  they  may  have  the  effect  of  deluding 
charterers,  by  causing  them,  to  bring  down  fcr 
shipment  cargoes  of  about  the  specified  quantity, 
only  to  find  that  they  have  brought  down  mnA 
too  small  cargoes,  and  that  they  have  to  vaatt 
fresh  expenses  and  bring  down  further  quantities 
paying,  perhaps,  demurrage  on  the  ship  the  whit 

Construing  the  words,  then,  as  I  have  suggeiHt 
it  becomes  necessary  in  this  case  for  us  todtf* 
mine  what  we  will  say  is  the  quantity  recpurti* 
fulfil  an  agreement  to  provide  about  1100  tQUh  * 
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the  present  bad  been  a  case  in  whicb  tbe  jury  bad 
to  decide  upon  this  point,  the  proper  direction  to 
them  would  have  been  that  the  deviation  from 
1100  tons  must  not  be  a  very  large  one,  that  they 
must  say  what  deviation  would  ordinarily  be 
understood  as  allowed  by  the  word  "about." 
There  can,  of  course,  be  no  exact  rule  of  law  as  to 
this,  bat  as  we  have  to  decide  it  we  must  do  so, 
«nd  we  think  that  3  per  cent,  above  the  1100  tons 
is  somewhere  about  a  fair  allowance.  We,  there- 
fore, for  the  purpose  of  this  particular  case,  find 
that  the  shipowner  ought  to  have  had  a  cargo  of 
1133  tons  loaded,  and  that  he  is  entitled  to  damages 
for  the  short  loading,  1080  tons  only  having,  in  fact, 
been  loaded.  Then  he  will  not  be  entitled  to  quite 
the  full  freight  on  these  53  tons,  because  it  woold 
have  taken  longer  to  load  the  ship  if  the  addi- 
tional quantity  had  been  loaded,  he  will  be  entitled 
to  the  freight  which  he  would  have  received  on 
these  53  tons,  had  they  been  duly  shipped,  minus 
the  cost  of  earning  it. 

Archibald,  J. — I  am  of  the  same  opinion, 
though  1  have  during  the  course  of  the  argument 
felt  some  difficulty  in  arriving  at  the  true  con- 
struction of  this  charter-party.  The  cases  of 
Choillim  v.  Daniell  (2  C.  M.  &  R.  61)  and  Leemvng 
v.  Snaith  (16  Q.  B.  275 ;  20  L.  J.  164,  Q.  B.),  which 
.have  been  cited,  were  cases  in  which  the  contracts 
upon  which  the  courts  had  to  place  a  construction 
ff ere  contracts  for  the  sale  of  goods.  In  the  former 
of  these  cases  the  words  "  say  from  1000  to  1200 
.gallons  "  were  held  to  be  words  merely  of  expec- 
tation, whilst  in  the  latter  the  words,  "  say  not  less 
rthan  100  packs,"  were  held  to  be  not  mere  words 
of  expectation  but  words  of  contract.  The  subject- 
matter  of  each  contract  must  be  looked  to  in  deal- 
ing with  phrases  of  this  kind,  and  the  nature  of 
each  contract  and  the  form  and  object  of  it.  Cases 
relating  to  sales  of  goods  do  not  throw  much  light 
on  the  present  case.  This  is  a  case  of  a  contract 
for  the  charter  of  a  ship,  and  in  considering  its 
construction  we  must  not  forget  the  relative  posi- 
tions of  the  charterer  and  the  shipowner.  The 
charterer  cannot  be  expected  to  know  the  capacity 
of  the  ship  he  is  about  to  charter  so  well  as  the 
owner  of  the  ship  knows  it.  The  words  :<say 
about  1100  tons  "  seem  to  me,  when  considered  by 
the  light  of  the  relationship  of  the  parties,  and  the 
nature  of  the  contract,  to  be  words  of  contract. 
We  give,  it  seems  to  me,  an  effect  to  all  the  terms 
used  by  the  parties  by  holding  that  the  charterer's 
obligation  was  thai,  he  should  load  the  ship  up  to 
-her  actual  capacity,  if  it  could  be  done  by  loading 
a  quantity  about  1100  tons,  but  that,  if  it  required 
a  greater  quantity,  then  that  the  shipowner  would 

'be  satisfied  with  about  1100  tons.  He  was 
bound,  then,  to  load  a  full  cargo  of  "  about  1100 
tons  "  in  the  present  case.  This  he  has  not  done. 
I  agree  with  the  rest  of  the  court  as  to  three  per 
cent,  being  a  reasonable  percentage  to  allow,  and 
alpo  as  to  the  damages  to  be  awarded. 

Ltndley,  J. — I  am  of  the  same  opinion.  The 
words  "  say  abont  1100  tons  "  were  meant,  I  think, 
to  guide  the  charterer  as  to  the  amount  of  cargo 

-  -which  he  was  to  be  prepared  with.  One  construc- 
tion sought  to  be  given  to  them  was  that  the 
-words  "  mil  and  complete  cargo  "  governed  them, 
and  they  were  mere  words  of  expectation,  or,  in 
other  language,  words  which  had  no  effect  what- 

-ever.  This  cannot  be  so ;  it  would  be  a  construc- 
tion giving  no  meaning  to  part  of  t^e  language 
used.    Another  construction  suggested  was  that 


the  charterer  could  not  be  bound  to  load  more 
than  1100  tons  at  the  most.  This  seems  to  mo  to 
be  a  construction  open  also  to  the  objection  of 

fiving  no  meaning  to  part  of  the  language  used, 
t  gives  no  meaning  to  the  words  "  full  and  com- 
plete cargo."  The  true  construction  must  be  one 
giving  effect,  if  possible,  to  all  the  words  used, 
and  this  I  think  the  construction  which  we  adopt 
does — that  is,  that  the  charterer  is  to  load  a  full 
and  complete  cargo,  provided  that  such  cargo 
shall  not  exceed  a  quantity  about  1100  tons.  Then 
as  to  what  cargo  does  not  exceed  a  quantity 
"  about  1100  tons,"  1  think  the  suggested  3  per 
cent,  is  a  fair  amount  to  require. 

Solicitors  for  plaintiff,  Waltons,  Bubb  and 
Walton. 

Solicitors  for  defendant,  Ingledew,  Ince,  and 
Greewning. 
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OX  APPEAL  FROM  THE  COURT  OP  QUEEN'S  BENCH  FOB. 

LOWER  CANADA. 
Reported  by  J.  F.  Aspimall,  Esq.,  Barriater-at-Law. 

March  17, 18,  23,  and  24,  and  April  7, 1876. 

(Present :  The  Bight  Hons.  Sir  James  Colvilb, 
Sir  Barnes  Peacock,  Sir  M.  Smith,  and  Sir 
Robert  Collier.) 

Moore  t>.  Harris. 

BUI  of  lading — Exceptions — Place  of  destination — 
Latent  and  apparent  damage — Biemoval  of  goods 
— Canadian  taw. 

By  a  bill  of  lading  it  was  agreed  that  certain  goods 
were  "  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibility  shall  cease,  at  the  port  of 
M.,  unto  the  O.  Railway  Company,  and  by  them 
to  be  forwarded  to  T.,  and  at  the  aforesaid  station 

delivered  to  A No  damage  that  can  be 

insured  against  will  be  paid  for,  nor  will  any 
claim  whatever  be  admitted,  unless  made  before 
the  goods  are  removed.9' 
The  goods  arrived  in  a  damaged  condition,  but  the 
damage  was  not  discovered  till  they  arrived  at 
A's  warelwuse,  though  there  was  evidence  thai  it 
might  have  been  discovered  by  a  careful  examina- 
tion on  the  wharf  at  M.  or  at  the  station  at  T 
In  an  action  brought  by  the  consignee  against 
the  shipowner  to  recover  such  damage : 
Held,  that  the  "removal"  contemplated  by  the  bill 
of  lading  was  removal  from  the  railway  at  T.,  the 
ultimate  destination,  not  only  from  the  ship  at 
M. ;  that  the  exception  covered  latent  as  well  as 
apparent  damage,  and  that  the  plaintiff  could 
not  recover. 
Held  further,  that  the  bill  of  lading,  having  been 
made  in  England  by  the  master  of  an  English 
ship,  was  a  contract  to  be  governed  and  inter- 
preted   by    English   law,    and    that    principles 
derived  from  the  maritime  law  of  France  ana  the 
Canadian  civil  code  could  not  be  applied  to  it. 
Judgment  of  the  court  below  affirmed. 
This  was  an  appeal  from  the  Court  of  Queen's 
Bench  for  Lower  Canada,  affirming  a  decree  of 
Mackay,  J.  in  favour  of  the  respondent. 

This  was  an  action  brought  by  Charles  Moore 
and  Berry  Moore,  of  the  oity  of  Toronto,  mer- 
chants, and  co-partners,  carrying  on  trade  under 
the  name  or  firm  of  "  Charles  Moore  and  Co.," 
against  David  Harris,  of  the  city  of  Montreal, 
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master  of  a  certain  screw  steamship  called  tbe 
Medteay,  then  lying  in  the  port  of  Montreal  to  re- 
cover the  sum  of  9553  dollars  and  5  cents,  as  the 
value  of  806  packages  of  tea,  shipped  at  London 
on  board  the  said  ship  Medway,  of  which  the  re- 
spondent wos  then  master.  On  the  12th  April 
1870,  a  writ  of  attachment  on  the  said  snip 
Midway  was  issued  in  the  said  superior  court  for 
the  district  of  Lower  Canada  on  the  3th  July 
1870,  and  annexed  to  the  writ  was  the  declaration, 
dated  the  same  day.  In  the  declaration  the  appel- 
lants aliened  that  certain  persons  named  Tony, 
Paget,  and  Co.,  at  London,  had  shipped  on  board 
the  said  ship  Medwiy,  in  good  order  and  condition, 
certain  packages  of  tea,  marked  as  per  margin  of 
bill  of  lading,  to  be  delivered  as  per  bill  of  lading, 
signed  by  the  defendant,  at  tbe  port  of  Montreal 
unto  the  Grand  Trunk  Railway  Company,  to  be 
by  the  latter  forwarded  thence  by  railway  to  Toronto 
to  the  plaintiffs,  the  consignees  of  the  said  packages. 
That  about  the  beginning  of  the  month  of  May 
the  Medway  arrived  at  Montreal  with  the  306 
packages  on  board,  which  were  then  delivered  to 
the  Grank  Trunk  Railway  Company,  and  by  them 
forthwith  conveyed  to  Toronto  and  delivered  to 
the  plaintiffs  about  the  15th  May.  The  declara- 
tion farther  alleged  that  the  said  packages  of  tea 
OH  the  voyage  between  London  and  Montreal, 
through  the  mere  carelessness,  negligence,  and  im- 
proper condnct  of  the  said  defendant  and  his 
mariners  in  scattering  about  chloride  of  lime  and 
other  substances,  became  so  impregnated  and 
affected  by  the  smell  and  taste  of  chloride  of  lime 
as  to  he  utterly  valueless,  and  the  plaintiffs 
claimed  from  the  defendant  for  damages  9553 
dollars  5  cents,  as  the  value  of  tbe  said  packages. 

The  defendant  by  his  plea  denied  tho  allegations 
in  the  declaration,  and  further  set  forth  the  excep- 
tion clause  and  certain  other  conditions  of  the  bill 
of  lading,  and  alleged  that  the  said  bill  of  lading 
and  the  exception  clause  and  conditions  thereof 
relieved  the  defendant  from  liability. 

1.  Because  do  damage  was  caused  to  the  said 
packages  by  any  cause  not  excepted  in  tbe  bill  of 

2.  Because  the  defendant    delivered  the  said 

Packages  to  the  Grand  Trunk  Railway  Company  at 
[ontreal,  and  no  claim  was  then  or  before,  or  for 
a  iong  time  afterwards,  mado  by  the  Raid  railway 
company  or  by  the  plaintiffs  or  the  defendant. 

3.  Because  the  plaintiffs  accepted  and  received 
tbe  said  packages  at  Toronto,  and  for  a  long  time 
made  no  claim  on  the  defendant. 

4.  Because  tho  invoice  value  of  the  said  tea  was 
equal  only  to  6132  dollars,  and  that  even  sup- 
posing the  goods  were  damaged  by  a  cause  not 
excepted  in  too  bill  of  lading,  tho  defendant  could 
not  be  held  responsible  or  made  liable  for  such 
damages  to  a  greater  extent  than   such  invoice 

The  plaintiffs  by  their  replication  and  answer 
took  issue  on  the  facts  alleged  in  the  defendants' 
plea,  and  tbe  parties  proceeded  to  evidence  ;  and 
on  the  30th  Dec.  1872,  the  Superior  Court  gave 
judgment  for  the  defendant  and  dismissed  the 
case  of  the  plaintiffs.  The  judgment  of  the  court 
was  delivered  by  Mackay,  J.,  before  whom  tho 
enso  was,  as  follows : 

The  court  having  heard  the  parties  by  their 
counsel,  as  well  upon  the  motion  by  defendant  to 
reject  evidence  in  rebuttal  of  plaintiff's,  and  to 
which  said  tuition  duo  regard  has  been  had  as 


on  the  merits  of  this  cause,  having  examined  tie 

Sroceedings,  proofs  of  record,  ana  evidence  si- 
need,  and  having  maturely  deliberated. 

Considering  that  plaintiffs  hare  failed  o 
establish  right  to  a  judgment  against  defendant 
in  the  present  cause  or  action. 

Considering  that  some  of  tho  material  aUegt- 
tions  of  their  declaration  are  improved  and  sons 
of  them  disproved : 

Considering  that  the  conduct  of  consignees  of 
goods  carried  bv  common  carriers  ought  to  bi 
frank  and  loyal  towards  the  carriers  in  all  catM  hi 
which  it  is  claimed  against  them  that  goals 
carried  have  been  lost  or  damaged  daring  the 
carriage: 

Considering  that  the  defendant  was  bound  to 
deliver  all  the  teas  he  got  to  cany  for  plaintiffs 
in  the  condition  in  which  he  got  them,  and  if 
they  be  damaged  must  pay  damages  according  to 
their  value,  and  that  plaintiffs  wore  bound  to 
receive  said  teas  if  not  totally  un  merchantable  sal 
good  for  damages  (proper  indemnity),  and  if  loan- 
ing to  take  the  position  that  the  teas  were  totally 
unmerchantable  ought  to  have  offered  to  gin 
them  np  to  defendant  for  bis  own  account,  and  to 
have  notified  him  to  that  effect,  and  thereafter 
charge  him  as  in  case  of  total  loss : 

Considering  that  plaintiffs  by  their  deolatatia 
charge  defendant  as  for  total  loss  of  the  test  re- 
ferred to,  which  are  said  to  be  lost  and  "  nttarir 
worthless,"  that  the  plaintiffs  nevertheless  recsiwd 
the  teas  which  have  not  even  yet  been  fairly  enoagk 
examined  to  warrant  plaintiffs  charging  defendinB 
as  they  do : 

Considering  that  plaintiffs  have  nover  abandons! 
said  teas  to  defendant,  nor  notified  him  to  rtat 
effeot,  bnt  have  actually  refused  to  allow  him  (by 
his  agents  and  servants  in  that  behalf)  to  Ufa 
samples  of  them  as  be  wished,  the  plaintiffs  so  re- 
taining (even  after  the  institution  of  the  present 
action)  a  possession  of  said  teas  adversely  to  defar 

Considering  it  plain  that  the  said  teas,  insteai 
of  being  "  utterly  worthless "  have  a  materaJ 
value,  and  would  sell  for  a  large  sum.  of  raontj, 
probably  over  six  thousand  dollars. 

Considering  plaintiffs'  treatment  of  defendut 
arbitrary,  and  that  their  present  suit  or  actioi 
cannot  bo  maintained,  doth  dismiss  said  plaintiffi' 
action,  and  doth  declare  the  attachment  in  tiw 
cauBO  dissolved,  the  wholo  with  coats. 

The  plaintiffs  appealed  from  the  judgment* 
the  Court  of  Queen's  Bench  for  Lower  Canada 
and  on  the  22nd  Sept.  1874,  that  court  con- 
sisting of  Mr.  Chief  Justice  Dorion,  Mr.  Jnsuct 
Monk,  Mr.  Justice  Tascherean,  Mr.  Justice  Baa- 
say,  and  Mr.  Justice  Sanborn,  confirmed  the  da* 
sion  of  the  court  below,  holding  that  theappelliali 
had  failed  to  establish  by  proof  the  allegation  & 
their  declaration,  and  particularly  the  qualifjof 
the  tea  when  shipped,  or  that  tbe  said  tea  *■ 
damaged  while  on  board  the  Medway,  and,  forth* 
that  tbe  appellants  did  not  uao  due  diligenDtii 
notifying  the  defendant  of  the  alleged  damage* 
the  said  tea.  They,  therefore,  confirmed  thrwl. 
judgment,  with  costs,  and  ordered  remistioaa' 
record  to  the  court  below.  From  this  ilimiir 
Mr.  Justice  Monk  dissented. 
judgment  the 


The  facts  and  arguments  appear  folly  in  law1 
Lordships'  judgment. 
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Cohen,  Q.C.  and  R.  Vaughan  Williams  ap- 
peared for  the  appellants. 

Watkin  Williams,  Q.C.  and  Lumley  Smith  for 
the  respondent. 

April  7. — Sir  Montagus  Smith  delivered  the 
judgment  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Court 
of  Queen's  Bench  for  Lower  Canada,  affirming  a 
decree  of  the  Superior  Court,  which  dismissed  the 
plaintiff's  action. 

The  appellants,  who  are  merchants  in  Toronto, 
brought  the  action  against  the  respondent,  the 
owner  of  the  steamship  Medway,  one  of  a 
line  of  Bteamers  between  London  and  Mon- 
treal, for  the  value  of  the  damage  alleged  to 
have  been  done  to  306  packages  of  tea  on  the 
voyage  from  London  to  Montreal. 

By  the  bill  of  lading,  signed  in  London  by 
the  master's  agent  on  the  12th  April  1870, 
the  306  packages  were  "to  be  delivered  from 
the  ship's  deck,  where  the  ship's  responsibility 
shall  cease,  at  the  port  of  Montreal,"  .... 
"  unto  the  Grand  Trunk  Bailway  Company,  and 
by  them  to  be  forwarded  thence  per  railway  to 
the  station  nearest  to  Toronto,  and  at  the  aforesaid 
station  delivered  to  Messrs.  Charles  Moore  and  Co., 
or  to  their  assigns."  The  exception  contains  a 
long  list  of  special  risks,  besides  general  perils  of  the 
sea,  whether  arising  from  negligence  or  otherwise. 
The  instrument  also  contains  the  following  con- 
dition, upon  the  last  clause  of  which  a  material 
question  arises : — 

"  No  damage  that  can  be  insured  against  will  be 
paid  for,  nor  will  any  claim  whatever  be  admitted 
unless  made  before  the  goods  are  removed." 

The  case  of  the  plaintiffs,  as  stated  in  their 
declaration,  was  that  during  the  voyage  the 
tea  "had  become  impregnated  and  affected  with 
the  odour  and  taste  of  chloride  of  lime  and 
other  injurious  substances,"  and  that  the  damage 
so  occasioned  was  not  within  any  of  the  ex* 
oeptions  of  the  bill  of  lading.  The  defence, 
stating  it  generally,  was  first  that  the  tea 
was  not  damaged  on  board  the  ship;  and  if  it 
was,  that  in  one  way  of  accounting  for  it,  the 
injury  was  within  the  excepted  risks ;  and  secondly', 
that  the  claim  was  barred  by  the  delay  which 
occurred  in  making  it. 

The  evidence  for  the  plaintiffs  was  to  the 
effect  that,  during  the  voyage,  scarlet  fever 
broke  out  among  the  steerage  passengers,  and, 
tinder  the  advice  of  the  surgeon,  chloride  of 
of  lime  and  carbolic  acid  were  employed  as  dis- 
infectants. That  the  chloride  was  thrown  in  large 
quantities  about  the  fore  cabin  and  other  parts  of 
toe  ship  occupied  by  the  passengers,  and  carbolic 
acid  sometimes  used  in  the  same  places,  appears 
to  have  been  satisfactorily  proved.  The  plaintiffs' 
packages — how  many  of  them  did  not  appear — 
and  packages  of  tea  belonging  to  other  consignees 
were  stowed  in  the  hold  under  this  cabin,  and  the 
passengers'  trunks  were  in  a  place  near  them.  The 
passengers,  it  is  said,  suffered  greatly  during  the 
TOyage  from  the  smell  of  the  disinfectants,  and 
when  their  trunks  were  opened  on  shore  the 
clothes  contained  in  them  were  found  to  be  strongly 
impregnated  with  the  same  odour.  The  ship 
arrived  at  Montreal  on  the  2nd  or  3rd  May,  having 
•ailed  frem  London  on  the  14th  April. 

There  were,  in  all,  4000  or  5000  package*  of  tea  on 
board  dispersed  in  various  parts  of  the  ship.  The 
plaintiffs  were  landed  with  the  others,  and  all  were 


placed  in  shipping  sheds,  where  they  were  sorted,, 
and  then  taken  to  the  freight  sheds  of  the  Grand 
Trunk  Eailway  Company.  From  thence  they 
were  carried  by  railway  to  Toronto,  and  deposited 
in  the  railway  company's  bonded  warehouses- 
there.  After  lying  a  day  or  two  in  these  ware- 
houses the  packages  were  carried  in  the  railway 
company's  waggons  to  the  plaintiffs'  own  warehouse. 

The  unloading  of  the  ship  occupied  several  days, 
and  the  plaintiffs'  packages  were  forwarded  in 
three  lots.  These  lots  were  removed  from  the 
shipping  sheds  to  the  railway  freight  sheds  in 
Montreal  on  the  6th,  9th,  and  12th  May,  and  were 
respectively  delivered  at  the  plaintiffs'  warehouse 
in  Toronto  on  the  13th,  16th,  and  17th  May. 

Much  evidence  was  given  as  to  the  storing  and. 
transport  of  the  packages  after  they  left  the  ship, 
to  exclude  the  supposition  that  they  were  damaged 
in  their  transit  from  the  ship  to  the  plaintiffs' 
warehouse. 

It  appears  that  upon  the  arrival  of  some  of  the 
packages  at  the  plaintiffs'  warehouse,  their  ship- 
ping clerk  and  foreman  (Macfarlane)  perceived  a 
peculiar  smell  in  them,  and  called  the  attention  of 
the  carmen  to  it. 

On  the  18th  May  the  plaintiffs  called[in  four  per- 
sons, viz.,  two  grocers,  a  merchant,  and  a  tea 
broker  to  examine  the  tea,  and  obtained  from  them 
the  following  report,  which  was  sustained  by  their 
evidence  given  m  the  cause :  "  We  find  the  entire 
lot  damaged  and  unmerchantable.  The  damage 
appears  to  have  been  caused  by  chloride  of  lime, 
or  some  other  chemical.  We  find  the  packages 
impregnated  with  the  odour,  as  also  the  contents." 

On  the  27th  May  another  survey  of  the  tea  was 
held  for  the  purpose  of  obtaining  a  return  of  duty, 
and  the  surveyors  then  called  in  reported  damage 
to  the  extent  of  99  per  cent. 

No  notice  whatever  of  the  damage  or  of  these 
surveys  was  given  to  the  captain  or  agent  of  the 
ship  until  the  30th  May,  when  the  solicitors  of  the 
plaintiffs  wrote  to  Mr.  Shaw,  the  agent  of  the 
Bhip  at  Montreal,  informing  him  that  "  the  tea 
upon  its  arrival  was  found  to  have  been  spoiled 
and  rendered  almost  worthless  bv  reason  of  its 
having  been  improperly  carried,  and  inviting 
him  to  be  present  at  a  survey  of  the  tea  proposed 
to  be  held  on  the  9th  June.  To  this  letter,  which 
was  received  by  Mr.  Shaw  on  the  3rd  June,  no 
answer  was  returned.  The  survey,  however,  took 
place,  and  a  report,  in  substance  the  same  as  that 
of  the  18th  May,  was  made.  Other  evidence  was 
given  by  the  plaintiffs,  but  none  as  to  the  condi- 
tion of  the  tea  when  shipped. 

The  defendant  called  witnesses  to  rebut  the 
presumption  that  the  damage  was  done  in 
the  ship,  and  among  them  stevedores  and  others 
who  were  present  when  the  cargo  was  dis- 
charged, ana  say  that  as  far  as  they  observed* 
the  floors  over  the  hold  were  tight,  and  the  pack- 
ages undamaged ;  but  it  is  remarkable  that  none 
of  the  officers  or  crew  of  the  ship  were  examined. 

Mr.  Justice  Mackay,  the  Judge  of  the  Superior 
Court,  who  tried  the  cause,  does  not  seem  to  have 
grappled  with  the  question,  whether  the  tea  was 
damaged  in  the  ship.  The  "  considerants  "  of  his 
judgment  are  principally  directed  to  the  conduct 
of  the  plaintiffs  in  delaying  to  make  their  claim,, 
and  in  exaggerating  the  extent  of  the  damage; 
and  it  can  only,  if  at  all,  be  inferred  that  this  ques- 
tion was  decided  by  him  in  the  negative  from  the 
general "  considerant,"  that  some  of  the  material 
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-allegations  of  the  declaration  are  unproved,  and 
some  of  them  disproved. 

Their  Lordships,  however,  have  had  the  advan- 
tage of  seeing  the  reasons  given  by  the  Judges  of 
the  Court  of  Queen's  Bench,  and  the  majority 
certainly  find  the  question  of  fact  against  the 
plaintiffs.  But  the  judges,  in  dismissing  the  action, 
rest  their  decision  principally  upon  other  grounds, 
and  their  opinion  on  the  question  of  fact  is  evi- 
dently not  a  firm  one.  It  is  based  on  what  they 
consider  the  insufficiency  of  the  evidence,  and 
especially  in  the  absence  of  proof  of  the  condition 
of  the  tea  when  shipped. 

Their  Lordships  cannot  but  think  that  the  plain- 
tiffs' evidence,  although  on  some  points  open  to 
unfavourable  comment,  does,  on  the  whole, 
make  out  a  strong  prima  facie  case  that  the 
damage  was  done  in  the  ship,  and  that  the  pre- 
sumption arising  from  it  is  greatly  strengthened 
by  the  conduct  of  the  defendant  in  declining  to 
call  any  of  the  officers  or  crew  of  the  ship  to 
explain  in  what  manner  and  under  what  conditions 
the  chloride  of  lime  and  carbolic  acid  were  used, 
and  the  Btate  of  the  ship  during  the  voyage. 

They  also  think  that  the  judges  gave  undue  weight 
to  the  consideration  that  the  plaintiffs  offered  no 

?roof  of  the  condition  of  the  tea  when  it  was  shipped, 
'here  is  not,  and,  in  the  nature  of  things,  cannot 
be,  any  general  rule  of  law  or  evidence  on  the 
subject.  It  must  depend  on  the  circumstances 
of  each  case,  how  far  such  proof  is  necessary,  and 
the  case  is  to  be  regarded  as  inconclusively  proved 
-without  it.  Where,  for  instance,  a  cargo  of  grain 
is  found  to  be  heated — a  damage  which  may  arise 
either  from  its  bad  condition  when  shipped,  or 
from  some  cause  existing  in  the  ship — it  may  be 
essential  to  prove  the  state  of  the  cargo  before  its 
shipment.  But  where,  as  in  this  case  (supposing, 
of  course,  the  evidence  to  be  believed),  noxious 
substances,  calculated  to  produce  the  peculiar 
damage  actually  present,  are  found  to  have  been 
used  in  close  proximity  to  the  tea,  cause  and  effect 
are  so  nearly  brought  together  that  a  conclusion 
can  be  reached  without  proof  of  its  condition  at 
the  time  of  shipment. 

Their  Lordships  would  have  thought  it  right 
to  discuss  the  evidence  with  greater  minute- 
ness, if  overruling  the  finding  of  the  judges 
on  the  question  of  fact  would  have  led  to  the 
Teversai  of  the  judgment  under  appeal.  But 
their  opinion  being  adverse  to  the  appellants 
on  another  part  of  the  case,  it  is  enough  to  say 
that  they  are  not  so  satisfied  of  the  correctness  of 
the  conclusions  of  the  judges  below  on  that 
question  as  to  be  able  to  advise  Her  Majesty  to 
rest  her  affirmance  of  the  judgment  appealed 
from  upon  them. 

It  is  also  unnecessary,  after  what  they  have  just 
intimated,  for  them  to  consider  the  point  raised 
by  Mr.  Watkin  Williams,  that  in  one  way  of 
accounting  for  the  damage,  the  injury,  if  done  in 
the  ship,  would  fall  within  the  excepted  points 
mentioned  in  the  bill  of  lading. 

Their  Lordships  will  now  proceed  to  the  de- 
fence founded  on  the  condition  in  the  bill  of 
lading,  that  no  claim  whatever  for  damage  will 
be  admitted  unless  made  before  the  goods  are 
removed. 

It  was  not,  and  could  not  be  denied,  that 
this  condition,  stringent  as  it  is,  was  binding 
on  the  consignees;  but  its  application  to  the 
claim   in  question  was  disputed.      It    was  con- 


tended that,  "before  the  goods  are  removed" 
meant  removal  from  the  ship  at  Montreal,  and  not 
from  the  railway  station  at  Toronto ;  and  that  the 
condition  applied  only  to  apparent  damage,  and 
the  injury  sustained  by  the  tea  was  not  fines. 
damage. 

There  is  undoubtedly  difficulty,  owing  to  tike 
ambiguous  language  and  inconsistent  prori- 
sions  of  the  bill  of  lading,  in  determining 
whether  the  removal  referred  to  was  that  froa 
the  Bhip  or  the  railway  station.  The  construction 
most  consistent  with  the  rest  of  the  instrument 
seems  to  point  to  the  latter  place.  It  was  at  the 
railway  station  that  in  express  terms  the  goods 
were  to  be  delivered  to  the  plaintiffs,  "  freight 
being  payable  by  the  consignees  as  per  margin;* 
this  freight  being,  as.it  was  admitted,  a  throngs 
freight  from  London  to  Toronto.  By  another 
clause  it  is  provided  that  "  goods  must  be  takes 
away  within  twenty-four  hoars  after  arrival  at  tat 
railway  station  to  which  they  are  destined.* 
Again,  freight  is  made  due,  if  payable  by  con- 
signees,  "  on  arrival  at  the  place  of  destination." 
On  the  other  hand  it  was  pointed  oat  that  it  it 
provided  that  the  goods  are  to  be  delivered  froa 
the  ship's  deck,  where  the  ship's  responsibDit? 
sliall  cease,  and  this  delivery  is  to  be  to  the  nJ 
way  company ;  but,  although  the  liability  of  tat 
ship  for  the  subsequent  damage  then  ceases,  ft 
would  be  the  duty  of  the  ship  to  contract  with  tie 
railway  company  to  carry  on  the  goods  to  TorosAt 
and,  as  already  observed,  the  railway  station  it 
spoken  of  as  the  place  of  destination,  and  it  k 
there  the  goods  are  to  be  delivered  to  the  pknr 
tiffs. 

The  clause :  "  The  goods  to  be  taken  from  akoff 
side  by  the  consignee  immediately  the  vessel  n 
ready  to  discharge,  or  otherwise  they  wUl  be 
landed  and  stored  at  the  expense  of  the  consignee, 
and  at  his  risk " — is  no  doubt  opposed  to  tee 
above  construction,  but  this  clause  is  inconsistesi 
with  the  engagement  of  the  shipowner  to  send  a 
by  railway  at  a  through  freight  to  Toronto.  It  » 
evidently  one  of  the  printed  clauses,  and  cannot 
control  the  specific  undertaking  to  forward  tat 
goods  to  Toronto. 

Mr.  Cohen,  in  insisting  that  the  condition 
referred  to  the  removal  from  the  ship,  desire! 
to  assist  his  main  contention  that  the  condi- 
tion Bhould  be  confined  to  claims  for  apparent 
damage,  since  there  being,  as  he  said,  lntfc 
opportunity  for  examination  on  a  delivery  froa 
the  ship's  side,  it  would  be  unreasonable  l1 
suppose  the  parties  intended  it  to  apply  » 
claims  other  than  for  such  damage.  Supposing 
however,  removal  from  the  ship  was  meant 
that  construction  would  not,  in  their  Lordsbipi 
view,  materially  assist  his  contention;  for  is 
that  case  the  railway  company  would  be  lb 
agents  of  the  plaintiffs  to  receive  the  goafc 
from  the  ship,  and  if  the  plaintiffs,  who  sal 
come  under  this  stringent  condition,  were  *4 
content  to  leave  the  examination  of  the  pacfaf* 
to  the  officers  of  the  company,  they  should  bf> 
taken  care  to  employ  a  competent  agent  for  44 
purpose.  There  were  shipping  sheds  on  the  in**' 
alongside  the  ship  in  which  the  packages  oabatf! 
landed  were  placed,  and  where  thegoods  noiaW 
in  charge  of  the  agents  of  the  ship,  who  "* 
and  afterwards  delivered  them  to  the 
company's  servants.  There  is  no  reason 
posing  that  opportunity  would   not  hiftk 
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afforded  in  these  sheds  for  inspecting  and  ex- 
amining the  packages. 

Bat  the  principal  contention  on  behalf  of  the 
plaintiffs   was    that,   whichsoever  was  the  place 
of  removal   referred  to,  the  condition  should  be 
♦confined   to    apparent    damage.      Now,  its  lan- 
guage  is    plain,    and     without    any    ambiguity. 
"The  first  branch   of  it,    "no    damage  that    can 
l>e  insured  against  will  be  paid  for,"   although 
limited  to  insurable  damage,  clearly  applies   to 
-snch  damage,  whether  apparent  or  latent.    The 
words    of   the    last    branch   are    unlimited    and 
universal,  "  any  claim  whatever."     It  was  not, 
indeed,  denied    that  these  words  would,  in  their 
natural  sense,  include  all  damage,  but  it  was  said 
they  should  be  construed  as  the  usual  acknow- 
ledgment found  in  bills  of  lading,  "  shipped  in 
good  condition,"  has  been,  and  confined  to  ex- 
ternal and  patent  damage.    It  is  to  be  observed, 
however,  that,  although  the  general  understanding 
may  have  been   so  to  limit  the  words   of  this 
acknowledgment,  it  is  not  an  uncommon  practice 
to  qualify  them  by  such  expressions  as  "  weight, 
value,  and  contents  unknown." 
1         But   in   truth  the  supposed  analogy  does  not 
exist.     This  is  a  condition   for   the    shipowners' 
f    benefit,  and   it   may   well  be,  that  Btale  claims 
for    latent     damage    were    those    against  which 
lie    most    desired   to   guard.      Tea  is  an  article 
peculiarly  liable    to    such    damage.     It  may  be 
injured  not  only  by   contact    with,  but   by   the 
vapours    or    odours    arising    from,    other    sub- 
stances, as  in  this  case  from  chloride  of  lime.     In 
the  long  voyage  from  China,  even  if  sound  when 
shipped,  and  in  the  removal  and  storage  of  it  in 
England,  it  may  have  been  subjected  to  noxious 
influences,  which  would   spoil  or  deteriorate  its 
condition  without    any    external    appearance  of 
damage.      Its    susceptibility    to    similar    injury 
-    would,  of  course,  also  exist  after  it  was  taken  from 
the  ship,  and  stored  or  otherwise  dealt  with  by  the 
merchant.    A  shipowner  may  choose  to  say,  I  will 
not  be  liable  for  any  damage  to  an  article  of  this 
kind,  unless  a  claim  is  made  so  that  it  may  be 
looked  into  and  checked  by  my  agents  before  the 
goods  are  removed  from  their  control.    And  when 
a  condition  to  this  effect  is  found  in  a  bill  of 
lading,    expressed    in    language    which,    in    its 
i     ordinary  and  natural  sense,  includes  all  damage, 
whether  latent  or  not,  can  the  courts  undertake 
<     to  say  it  is  so  unreasonable  that  the  parties  could 
i     not  have  meant  what  they  have  said  P    No  doubt 
%    this  condition  may  bear  hardly  on  consignees,  but 
4    so    also  may  the  very  large  exceptions   to  the 
;    responsibility  of  the  shipowner  inserted  in  the 
B     body  of  this  bill  of  lading.    Certainly,  no  reasons 
?'    for  narrowing  the  scope  of  the  condition  can  be 
%     gathered  from  the  general  tenor  of    the  instra- 
r     ment,  which    is    manifestly  framed  throughout 
i     with  a  view  to  exempt  the  shipowner  (as  far  as 
oould  be  foreseen)  from  liability  for  damage.    It 
may  be  that  this  has  been  done  to  an  unreason- 
Able  extent,  but  the  plaintiffs  are  merchants  and 
men  of  business,  and  cannot  be  relieved  from  an 
improvident  contract,  if  it  really  be  improvident. 
Possibly,  in  shipping  under  bills  of  lading  thus 
framed,  the  merchant  gets  a  corresponding  ad- 
vantage in  a  lower  rate  of  freight. 

iNono  of  the    cases    cited  at  the  bar  bear  a 

close    analogy    to    the   present.     The    decisions 

relating  to  conditions  common  in  the  sales  of 

horses,  providing  that  the  liability  on  the  warranty 
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shall  cease  at  a  certain  date,  were  referred  to,  in 
which  it  has  been  held  that  latent  defects  are 
within  them :  (see  Smart  v.  Hyde,  8  M.  &  W. 
723 ;  Chapman  v.  Qwyther,  14  L.  T.  Eep.  N.  S. 
477  ;  L.  Rep.  1  Q.  B.  463.) 

Reference  was  also  made  to  a  well-known  class 
of  decisions  on  policies  of  fire  insurance,  in  which 
conditions,  requiring  claims  to  be  sent  in  within 
specified  periods,  have  been  strictly  construed. 
In  a  recent  appeal  before  this  tribunal  from  the 
Court  of  Queen  s  Bench  in  Canada  ( Whyte  v.  The 
Western  Assurance  Company,  not  reported)  (a),  in 
which  a  question  arose,  whether  the  period  of  thirty 
days  for  sending  in  proofs  of  the  claim  was  a  mate- 
rial part  of  the  condition,  Lord  Justice  Mellish,  in 
delivering  the  opinion  of  the  committee,  observed  : 
"  It  was  said  that,  although  it  was  a  condition  prece- 
dent that  the  proofs  should  be  sent  in,  yet  the  period 
of  thirty  days  was  not  material ;  but  if  that  were 
so,  then  there  would  be  no  time  at  all  appointed 
within  which  the  proofs  were  to  be  sent  in,  and 
the  assured  might  wait  one  or  more  years  before 
he  sent  in  his  proof,  and  still  be  entitled  to 
recover,  which  would  appear  to  be  entirely  con- 
trary to  the  true  meaning  of  the  condition." 
Exactly  the  same  consequences,  if  the  plaintiff's 
construction  of  the  condition  were  to  prevail, 
might  happen  in  this  case,  and  would  be  equally 
opposed  to  its  meaning. 

But  if  any  limitation  of  the  condition  could 
be  implied,  it  could  not  reasonably  go  further 
than  to  exclude  such  damage  only  as  could 
not  on  an  examination  of  the  packages,  con- 
ducted with  proper  care  and  skill  at  the  place 
of  removal,  have  been  discovered,  and  their 
Lordships  think  it  appears  upon  the  evidence 
that  if  Buch  an  examination  had  taken  place 
either  at  the  shipping  sheds  at  Montreal  or 
the  railway  station  at  Toronto,  the  damage  com- 
plained of  might  have  been  discovered.  The 
odour  of  chloride  of  lime,  even  from  the  packages 
themselves,  was  very  strong.  A  peculiar  smell 
was  perceived  by  MacFarlane,  the  plaintiffs'  fore- 
man, as  soon  as  they  were  delivered,  and  he  not 
only  called  the  attention  of  the  railway  carmen  to 
it,  but  made  a  memorandum  on  some  of  the 
receipts  that  the  packages  were  damaged. 

Again,  Mr.  Mills,  a  witness,  whose  tea  formed 
part  of  the  Midway's  cargo,  upon  examining  his 
packages  on  the  wharf  at  Montreal  on  the  day  they 
were  landed,  discovered  that  they  were  damaged 
by  chloride  of  lime  and  carbolic  acid.  He  sa^s 
the  smell  was  quite  perceptible. 

The  surveyors  also,  who  examined  the  plain- 
tiffs' tea  on  the  18th  May,  report  that  they 
found  "the  packages,"  as  well  as  the  con- 
tents, impregnated  with  the  odour  of  chloride 
of  lime.  It  is  true  the  stevedores  employed  in 
unloading  the  Bhip  say  they  did  not  observe 
any  smell  about  the  packages;  but  they  do  not 
appear  to  have  examined  or  even  handled  them. 
Their  Lordships  cannot  doubt  that  if  a  com- 
petent agent  of  the  plaintiffs,  like  MacFarlane, 

(a)  This  was  an  action  on  a  policy  of  fire  insurance.  The 
appeal  was  heard  in  March  1875,  before  Sir  James  Col- 
vile,  James  and  Mellish,  L.J  J.,  and  Sir  M.  Smith,  and 
dismissed  with  costs,  on  the  ground  that  it  was  a 
oondifdon  precedent  in  the  policy  that  proofs  of  the  loss 
sustained  should  be  sent  in  within  thirty  days,  and  this 
condition  had  not  been  complied  with  by  the  appollant, 
and  there  was  no  waiver  by  the  respondents,  as  con- 
tended. 
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had  been  ready  to  receive  the  packages,  either  at 
the  shipping  sheds  or  the  railway  station,  the 
smell  would  have  been  at  once  detected  by  him, 
and,  having  detected  it,  he  might,  without  diffi- 
culty, have  further  examined  the  tea  by  taking 
and  testing  Bam  pies  from  the  packages  in  the 
simple  and  usual  manner  described  by  the  sur- 
veyors. The  damage  would  then  have  been  fully 
disclosed,  and  a  claim  in  respect  of  it  might  have 
been  made  before  the   packages   were  removed. 

The  opinion  of  their  Lordships,  whilst  it  sustains 
the  second  "  considerant "  of  the  judgment  under 
appeal,  rests  entirely  on  the  express  condition  in 
the  bill  of  lading.  Some  of  the  learned  judges 
below  gave  the  same  effect  to  it ;  but  all  of  them 
found  their  decision,  in  part  at  least,  upon  the 
maritime  law  of  Franco,  and  Article  1680  of  the 
Canadian  Civil  Code,  applying  the  principles 
derived  from  these  sources  to  what,  upon  the 
evidence,  they  deem  to  be  unreasonable  and  unfair 
delay  on  the  part  of  the  plaintiffs.  It  is  often 
useful,  especially  in  mercantile  cases,  to  refer  for 
illustration  to  the  laws  and  usages  of  countries 
other  than  that  whose  law  governs  the  particular 
case.  But  the  judges  seem  to  have  gone  further, 
and  to  have  thought  that  a  substantive  defence 
arising  from  the  delay  might  be  founded  upon 
their  own  law.  Their  Lordships,  therefore,  think 
it  right  to  observe  that,  in  their  opinion,  the  bill 
of  lading,  having  been  made  in  England  by  the 
master  of  an  English  ship,  is  a  contract  to  be 
governed  and  interpreted,  by  English  law,  and 
that,  whilst  the  presumptions  arising  from  the 
conduct  of  the  plaintiffs  may  properly  be  regarded 
in  determining  the  question  whether  the  damage 
was  in  fact  done,  as  they  assert,  in  the  ship, 
neither  their  conduct,  nor  the  delay  in  making 
the  claim,  would  constitute,  by  English  law,  an 
answer  to  the  action,  apart  from  the  express  con- 
dition in  the  bill  of  lading  :  (See  Peninsular  and 
Oriental  Company  v.  Shand,  2  Mar.  Law  Cas.  O.S, 
244;  3  Moo.  P.  C,  N.  S.,  272;  12  L.  T.  Rep. 
N.  S.  809;  Lloyd  v.  Guibert,  2  Mar.  Law  Cas. 
O.  S.  26,  283;  4  B.  &  S.  100;  13  L.  T.  Rep.  N.  S. 
602). 

In  the  result  their  Lordships  will  humbly  ad- 
vise Her  Majesty  to  affirm  the  judgment  appealed 
from,  and  to  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellonts,  Ingle,  Cooper,  and 
Co. 

Solicitors  for  the  respondent,  Parker  and  Clarke. 
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July  2,  1875;  Feb.  25  and  March  30, 1876. 

(Before  Lords  Chelmsford,  Hatijerley,  Penzance, 
O'Hagan,  and  Selborne). 

Allison  v.  Tiie  Bristol  Marine  Insurance 

Company. 

on  appeal  from  the  court  of  exchequer  cham- 
ber IN  ENGLAND. 
Marine     Insurance— Policy    on  freight— Freight 

payable  in  advance— Total  loss. 

When  by  the  tvrms  of  a.  charter-party  a  part  of  the 

freight  is  mad<>,  payable  arid  is  paid  in  advance,  tJie 

rharterer  has  a  right  to  deduct  the  whole  amount 

so  paid    by    him  from    any  freight  which  may 


actually  be  earned,  in  case  of  a  loss  of  part  cf&t 

cargo,  and  not  only  a  proportionate  part  of  it. 

Theappellant,  a  shipowner,  chartered  hi*  ship  /bra 

voyage  from  Greenock  to  Bomhay.     The  thrrUh 

party  provided  that  freight  was  to  be  paid  on  «• 

Loading,  and  right  delivery  of  the  cargo  at  the  tali 

of  42*.  per  ton  on  the  quantity  delivered,  unA 

freight  to  be  paid  one  half  in  cash  on  sig%i%$ 

bills  of  lading,  the  remainder  on  right  dVtogrj 

of  the  cargo.       Half  of  tlie  estimated  amount  & 

freight  was  paid  on  shipment,   and  the  appeUat 

insured  the  unpaid  freight  with  the  respondent!. 

Tits  skip  was  lost,  but  half  the  cargo  was  satd, 

and  delivered  without  any  additional  paynat 

by  the  charterer.     The  appellant  then  claimed  a 

for  a  total  loss  of  the  unpaid  half  of  the  freight. 

Held  (reversing  the  judgment   of  the  court  beht), 

that  on  the  proper  construction  of  the  charitr 

party  and  policies  he  was  entitled  to  recover  a 

for  a  total  loss  of  half  the  freight. 

Dictum  of  Lord  Kingsdown  in  ICirchner  v.  Veras 

(12  Moo.  P.  C.  361),  explained.(a) 
The  appellant  in  this  case  was  the  owner  of  the 
Bhip  Merchant  Prince,  and  he  chartered  her  to  ok 
De  Mattos  for  a  voyage  from  Greenock  to  Bon- 
bay,  with  a  cargo  of  coals,  freight  to  be  paid  at  the 
rate  of  42*.  a  ton  on  the  quantity  delivered.  Tbe 
freight  was  to  be  paid  one  half  in  cash  on  signing 
bills  of  lading,  and  one  half  on  delivery  ofrne 
cargo  at  Bombay.  A  cargo  of  2178  tons  of  cosl 
was  loaded,  and  bills  of  lading  signed,  and  223ft 
was  paid  on  account  of  freight.  Tbe  appelant 
insured  the  freight  nnder  the  charter-party  with 
the  respondents.  The  ship  was  lost  within  a  short 
distance  of  Bombay,  but  about  half  the  cargo  i* 
saved,  and  delivered  to  the  consignees  of  the 
charterer  free  of  freight. 

The  appellant  then  brought  this  action  on  the 
policy,  seeking  to  recover  as  for  a  total  loss  of  the 
unpaid  half  of  the  freight,  but  the  respondent* 
contended  that  he  was  only  entitled  to  recorer 
half  of  the  unpaid  freight,  and  they  paid  thti 
amount  into  court. 

(a)  This  decision  firmly  establishes  the  doctrine  of 
English  law  that  freight  paid  in  advance  oannot  bent 
covered  back  by  the  consignee  on  the  failure  of  the  sftf» 
owner  to  perform  his  contract  of  carriage.  Doubt  ha 
sometimes  been  thrown  upon  this  doctrine,  but  after  At 
present  deoision  it  will  be  impossible  for  ourooarte* 
hold  otherwise.  This,  of  course,  applies  only  to  that 
oases  in  which  the  advance  by  the  charterer  is  h  lb 
natnre  of  freight,  and  is  not  a  mere  loan.  The  deriea 
also  pats  an  end  to  the  argument  often  raised  tk* 
the  word  "freight"  may  bear  different  meaansj*  ■ 
the  same  oharter- party.  It  baa  long  been  a  faroo* 
contention  that  where  an  advance  ia  made  by  the  oa» 
terer  to  the  shipowner  before,  the  "ailing  of  the  skip,  •*& 
advance  is  not  freight  properly  so  called,  nor  a  pays*rt 
made  in  consideration  of  the  carriage  of  the  goods,  b« 
is  a  payment  made  in  consideration  of  the  taking  of  to 
goods  on  board.  -  This  contention  their  Lordships  hf> 
refused  to  adopt,  pointing  out  that  there  can  be  nowsa* 
for  placing  different  meanings  upon  the  same  wordiifli 
same  mercantile  instrument,  and  that  the  time  of  pt 
ment  oannot  really  affect  the  nature  of  the 
made.  Hence  an  advance  of  freight  must  be  o 
as  "  freight"  in  the  ordinary  sense  of  that  word, 
in  so  far  as  it  oannot  be  recovered  back.  Nor,  - 
there  be  an  express  stipulation  to  that  effect,  oaaai^ 
vanoe  be  treated  as  other  than  a  part  of  the  whole  •• 
to  be  ultimately  paid  as  freight,  and  consequently  t*b 
deducted  from  that  whole  sum,  whatever  it  may  ba  Ji 
insurer  or  shipowner  is  not  entitled  to  divide  an   *    ~ 

into  so  many  part*,  and  treat  each  part  as  a  _ , 

advance  on  each  proportionate  part  of  the  eana  ft.. 
d'  eision  finally  settles  one  or  two  points  of 
importance  in  mercantile  law. — Ed. 
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The  case  was  tried  before  Brett,  J.  and  a  special 
jnry  in  December  1872,  when  a  verdict  was  found 
lor  the  plaintiff,  leave  being  reserved  to  the  de- 
fendants to  move  to  set  it  aside,  and  to  enter  a 
verdict. 

A  rule  was  accordingly  obtained,  but  it  was 
discharged  by  the  Court  of  Common  Pleas  (Bovill, 
C.J.,  Brett  and  Grove,  JJ.)  as  reported  ante, 
▼oL  2,  p.  54. 

The  case  was  then  taken  on  appeal  to  the  Ex- 
chequer Chamber,  where  the  judgment  of  the 
Court  of  Common  Fleas  was  reversed  by  Cock- 
barn,  C.J.,  Mellor,  J.,  and  Amphlett,  B.,  Cleasby 
and  Pollock,  BB.,  dissenting  {ante,  vol.  2,  p.  312). 

This  appeal  was  then  brought  to  the  House  of 
Lord 8,  2nd  July  1875.  The  judges  were  sum- 
moned, and  Kelly,  C.B.,  Mellor,  Brett,  and  Grove, 
JJ.,  and  Pollock  B.,  attended. 

Wathin  Williams,  Q.C.  and  McLeod  (Cohen, 
Q.C.  with  them),  appeared  for  the  appellant. 

C.  Russell,  Q.C.  Benjamin,  Q.C.,  and  FuUarton, 
for  the  respondents. 

At  the  cod  elusion  of  the  arguments  the  follow- 
ing question  of  law  was  left  by  their  Lordships  to 
the  learned  judges,  "  Whether,  upon  the  circum- 
stances of  the  case,  there  was  a  total  or  only  a 
partial  loss  of  the  Bubiect  matter  of  insurance  ?" 

Feb.  25M,  1876.-~The  learned  judges,  having 
taken  time  to  consider,  delivered  their  opinions  as 
folio ws  :  — 

Kelly,  C.B. — My  Lords,  1  venture  to  think  that 
some  topics  have  been  introduced  into  the  discus- 
sions which  have  taken  place  in  this  cause  which  are 
either  immaterial  altogether  or  irrelevant.    The 
substance  of  the  whole  case  is  this  :    The  plaintiff 
having  granted  a  charter-party  of  his  ship  the 
Merchant  Prince,  to  carry  a  cargo  of  coals  from 
Greenock  to  Bombay,  the  freight  upon  which  was 
estimated  at  pome  4OQ01.  and  upwards,  received 
under  a  provision  of  the  charter-party  2000J.  and 
upwards  in  advance  of  the  freight;  and  he  insured 
by  policies,  before  and  after  the  date  of  the  charter- 
party   and    advance,    "freight  payable    abroad" 
:  valued  at  20002.    He  had  thus  secured  to  himself 
1  one-half  the  freight  by  the  payment  in  advance, 
t  and  he  secured  himself  by  thus  insuring  the  other 
1  half  by  the  policies  in  question.  The  ship  was  lost, 
J  hat  one-half  of  the  cago  arrived  at  Bombay,  and 
I  was  landed  in   safety.    The  freight  on  this  was 
t  met  in  the  strict  terms  of  the  charter-party  by  the 
>  advance  made  at  its  execution ;  and  the  other  half 
t  freight,  the  cargo  not  having  reached  Bombay,  was 
'  lost.    And  the  plaintiff  now  claims  the  loss  as  a 
total  loss  under  the  policies.    It  was  only  this  un- 
paid half  that  he  insured,  and  this  he  lost,  and 
this  I  am  of  opinion  is  a  total  loss,  and  that  the 
plaintiff  is  entitled  to  your  Lordships'  judgment. 

Brett,  J. — In  this  case  the  action  was  brought 
fcy  the  plaintiff,  a  shipowner,  on  two  policies  of 
insurance,  to  recover  an  alleged  total  loss  of  freight. 
TThe  first  oolicy  described    the  subject    matter 
insnred  as  "  freight  valued  at  20002 " ;   the  second 
described  it  as  "  freight  payable  abroad  valued  at 
20001."     The  plaintiff  claimed  for  the  total  loss  of 
freight,  which  he  alleged  would,  if  there  had  been 
00  loss,  have  been  payable  to  him  under  a  charter- 
party  made  between  him  as  shipowner,  and  one 
De  Mattos  as  charterer.     By  the  charter-party, 
dated  March  7th,  1867,  the  ship  was  to  load  at 
Greenock  a  cargo  of  coals,  and  proceed  forthwith 
to  Bombay,  and  there  deliver  the  same.    "The 
freight  to  be  paid  on  unloading  and  right  delivery 


of  the  cargo  at  and  after  the  rate  of  42*.  per  ton 
on  the  quantity  delivered,"  &o.,  and  "such 
freight "  is  to  be  paid,  say,  one-half  in  cash  on 
signing  bills  of  lading,  less  four  months  interest, 
Ac.,  5  per  cent,  for  insurance,  and  2£  per  cent,  on 
the  gross  amount  of  freight  in  lieu  of  consignment 
at  Bombay,  and  "  the  remainder  "  on  delivery  of 
the  cargo  agreeably  to  bills  of  lading,  less  cost  of 
coal  short  delivered,  in  cash,  &c.  The  vessel  to  be 
addressed  to  the  freighter's  agent  abroad,  free  of 
commission,  owners  to  have  an  absolute  lien  on 
the  cargo  for  freight,  &e.  Under  this  charter- 
party  the  charterer  loaded  about  2000  tons  of  coal 
on  board  the  ship,  and  paid  the  plaintiff  about 
2000*.  The  bills  of  lading  were  dated  April  15th, 
1867.  A  receipt  was  given  by  the  plaintiff  on  the 
same  date,  endorsed  on  the  bills  of  lading,  for  the 
sum  received,  in  the  following  terms,  "being 
advance  of  half  freight  on  within  shipment,  &c." 
The  dates  of  the  policies  sued  on  were  April  13th 
and  April  22nd,  1867.  There  were  four  policies  in 
all  effected  by  the  plaintiff,  by  which  collectively 
the  amonnt  insured  was  20002.  Upon  the  case  as 
stated  the  court  had  power  to  draw  inferences  of 
fact.  Half  the  cargo  was  lost,  and  half  was 
delivered  at  Bombay. 

In  the  Court  of  Common  Fleas  it  was  argued 
on  behalf  of  the  defendants  that  they  had  a 
right  to  treat  the  policies  as  insurances  of  the 
whole  freight  to  be  earned  by  the  ship ; 
because  the  policies  were  in  general  terms  "on 
freight,"  and  there  was  no  notice  of  any  other 
than  the  whole  freight.  Upon  this  it  was  answered 
on  behalf  of  the  plaintiff,  and  determined  by  the 
court,  that,  as  matter  of  law,  the  policy  in  general 
terms  must  be  held  to  take  effect  either  upon  such 
freight  as  the  assured  had  at  risk  on  the  voyage 
insured,  or  as  he  had  at  risk  and  intended  to 
insure,  and  as  matter  of  fact,  by  deduction,  that  in 
this  case  the  assured  intended  to  insure  the 
freight  which  he  supposed  he  had  at  risk,  namely, 
about  2000Z.,  the  amount  which  he  would  have  to 
receive  at  Bombay  if  the  cargo  arrived  safely, 
and  which  he  supposed  he  would  lose  if  the  cargo 
was  lost.  This  decision  was  founded  on  the  facts 
in  this  case,  and  on  the  cases  of  Irving  v.  Richard' 
son  (2  B.  &  Ad.  193),  and  Stephens  v.  The 
Australasian    Insurance    Ooirvpany    (ante,  vol.  1, 

&458;  L.  Rep.  8  C.  P.  18;  27  L.  T.  Rep. 
.  S.  585).  Those  cases  seem  to  me  to  justify 
a  decision  that  by  reason  of  the  general  under- 
standing of  merchants,  which  has  been  suffi- 
ciently made  known  to  the  courts,  it  is  to  be  held 
as  matter  of  law,  without  further  proof,  that 
whereyer  the  subject-matter  of  a  policy  is  de- 
scribed in  it  in  general  terms,  it  is  to  be  taken  to 
cover  the  interest  which  is  within  its  terms,  which 
the  assured  has  at  risk,  unless  the  contrary  appear 
to  have  been  the  intention  of  the  assured  from 
other  parts  of  the  policy,  or  other  proof. 

In  this  case,  if  the  matter  be  not  one  of  law,  it 
seems  to  me  clear  upon  the  facts  that  the  plaintiff  in- 
tended to  insure  not  the  whole  charter-party  freight, 
but  the  part  which  had  not  been  paid  to  him  when 
the  ship  sailed,  and  which  he  evidently  estimated  at 
20001.  It  will  be  observed  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  assumes  that 
this  was  so,  and  that  this  point  was  not  pressed 
before  your  Lordships.  For  it  was  admitted  in 
argument  by  the  counsel  for  tho  respondents  that 
the  whole  question  must  ultimately  depend  npo- 
the    construction   of  the  charter-party,    whetb 
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the  shipowner  could  by  virtue  of  it  claim  under 
the  circumstances  anything  from  the  charterer. 
"  I  admit,"  he  said, "  that  if  he  could  claim  nothing, 
there  was  a  total  loss."  The  question,  therefore, 
is  whether,  upon  the  proper  construction  of  the 
charter-party,  the  shipowner  could  or  could  not 
have  maintained  a  claim  against  the  charterer  for 
any  amount  of  freight  beyond  the  sum  paid  to 
him  when  the  bills  of  lading  were  signed. 

The  first  observation  I  will  venture  to  make  is  that 
this  question  should  be  determined  upon  a  consi- 
deration of  the  charter-party  alone,  that  is  to  say, 
as  if  no  policy  had  been  effected.    And,  secondly, 
that  the  construction  of  it,  as  of  any  other  mer- 
cantile document,  should  not  be  made  to  depend 
on  its  strict  grammatical  form,  or  on  the  apparent 
meaning  of  any  one  phrase  in  it  taken  by  itself, 
but  on  the  apparent  expressed  meaning  as  to  prac- 
tical results  of  the  whole.    It  should  be  construed 
by  considering  the  terms  of  it,  and  the  decisions 
in  former  cases  of  terms  similar,  though  perhaps 
not  identical.     Upon  charter-parties  and  bills  of 
lading  similarly  framed,  the  disputes  found  in  the 
books  to  have  been  raised  have  been  whether  the 
money  advanced  should  be  treated  as  a  loan  or  as 
an    advance  of  freight;  if  the  first,  whether    it 
should  be  deducted  from  freight,  if  freight  should 
be  earned,  or  be  paid  back  wholly  or  in  part  to 
the  charterer,  if  no  freight,  or  not  a    sufficient 
amount  of  freight  should  be  earned  by  delivery  at 
the  port  of  discharge ;  if  the  second,  whother  if  in 
fact  paid,  it,  or  any  part  of  it  should  be  paid  back ; 
or,  if  not  paid,  whether  it  could  be  claimed  by  the 
shipowner  where,  in  either  case,  by  perils  of  the 
Bea  the  cargo  should  not  be  delivered  at  the  port 
of  discharge.    The  first  case  on  the  subject  is  the 
Anonymous  case  (2  Show.  283) :  "  Advance  money 
paid  before,  if  in  part  of  freight,  and  named  so  in 
the  charter-party,  although  the  ship  be  lost  before 
it  came  to  a  delivering  port,  yet  wages  are  due 
according  to  the    proportion  of  the  freight  paid 
before;    lor    the    freighters    cannot    have    their 
money."    As  the  terms  of  the  charter-party  are 
not  given  the  case  is  of  little  assistance  as  to  the 
construction  of  the  present  charter-party,  but  it 
suggests    a   distinction  between  charter-parties, 
namely,  that  by  some  the  advanced  payment  is  a 
payment  in  part  of  freight,  and  in  others  not,  and 
if  not  the  advance  must  be  a  loan ;  and  it  is  an 
authority  that  in  the  reign  of   Charles  II.   the 
acknowledged  understanding  and  rule  was  that 
money  to  be  paid  in  advance  of  freight  by  the 
terms    of    the  contract  of  carriage    could    not, 
if    paid,    be    demanded     back    in    consequence 
of    the   loss    of    the    ship    and    cargo    on    the 
voyage.     In    Elakexj  v.  Dixon  (2   B.  &  P.*  321), 
the  declaration    alleged    a    promise  to  pay  the 
money  due  for  freight,  and  a  delivery  of  the  bill 
of  lading,    and    then   alleged    that    "by    reason 
thereof"    the  defendant  was   liable   to   pay   the 
freight.     There  was  no  allegation  of  the  arrival  of 
the  shin  or  of  the  delivery  of  the  goods.     Upon  a 
special  demurrer,  Lord  Eldon  and  others  decided 
tor  the  defendant;  but  the  judgments  obviously 
intimate   that  if  the  promise  or  contract  to  pay 
the  freight  on  the  delivery  of  the  bill  of  hiding 
hud  been  set  out  with  sufficient  particularity,  the 
t  laim  might  have  been  supported  without  alleging 
tin.  arrival  of  the  ship  or  the  delivery  of  the  cargo. 
Such  intimation  is  authority  for  the  proposition 
that  if  by  the  contract,  there  is  to  be  a  prepay- 
ment of  the  f i eight,  or  part  of  it,  on  action  may 


be  maintained  for  suclj  money  before  the  cargo 
has  arrived,  or  although  it  be  lost.    In  Mashiter  t. 
Buller  (1  Camp.    84),   the    evidence  consisted  of 
the  bills  of  lading,  some  of  which  stated  that  the 
goods  were  to  be  delivered  at  Lisbon,  "  freight 
foi  the  said  goods  being   paid  in  London,"  and 
others  "  the  shippers  paying  freight  for  the  «d 
goods  in  London."    The  ship  sailed,  but  was  tak 
in  the  Downs ;  and  Lord  Ellenbo rough  held  thtf 
the  words  in  these  bills  of  lading  only  meant  tint 
the  freight  should  be  paid  in  London  instead  of  a 
Lisbon,  and  that   they  by   no   means  dispensed 
with  the  performance  of  the   voyage.     He  added 
that  "  if  the  defendants  had  paid  the  freight  upoa 
the  shipment  of  the  goods,  they  might  hare  re- 
covered every  penny  of  it  back  again.      The  deci- 
sion, it  should  be  observed,  is  that  by  virtue  of 
these  bills  of  lading,  expressed  as  they  were,  ik 
only  stipulation  was  that  the    freight  should  k 
paid  in  London  instead  of  at  Lisbon ;  that  is  M 
say  that  it  did  not  alter  the  time  of  payment,  fa 
only  tho  place.    The  freight,   according  to  tbt 
construction,  was  not  payable  until  after  the  ship 
had  arrived  at  Lisbon,  though  it  was  to  be  paidii 
London  instead  of    in   Lisbon.     The  case  is  os 
authority  upon  any  question  of  law  arising  what 
money  to  be  paia  for   the  carriage   of  goods  b 
Bhips  is  by  the  contract  to    be  paid  before  tk 
delivery  of  the  goods.     In  Andrew  v.  Moorhot* 
(5  Taunt.  435),  the  shipowners  were  held  to  k 
entitled  to  recover,  after  the  loss  of  the  ship  a 
the  voyage,  the  whole  amount  of  freight  for  tk 
whole  cargo  shipped,  because  the  contract  of  or- 
riago  was  found  to  be  a  contract  to  carry  the  gooi 
to  the  Cape  for  5L  per  ton,  and  there  to  definr 
them,  "  freight  being  paid,"  and  also  that  wtk 
bl.  was  to  be  paid  in  London."     The  coon  bdd 
that  if  the  true  construction  of  the  contract  f> 
that  the  freight  was  to  be  paid   in  London  on  tk 
sailing  of  tho  ship,  the  shipowner  was  entitled  tt 
recover  the  whole  of  it,   although   none  of  tk 
cargo  had  been  carried  to  the  port  of  delivery  bf 
reason  of  the  whole  having  been  lost  at  sea.  & 
point  was  made  of  each  party   bearing  haif  sk 
loss ;  the  charterer  had  to  pay   the  whole  of  tk 
freight  after  the  loss,  because  he  had  agreed  tbi 
the  whole  should  be  prepaid.     In  De  Silvale  t 
Kendall  (4  M.  and  S.  37),   the  action  was  broogk 
by  the  charterer  to  recover  money  paid  in  adfta* 
The  charter-party  was  as  near  as  possible  in  tk 
same  form  as  in  the  present  case.    It  was,  among*1 
other  things,  to  convey  cotton  from  Maranhfl1"  * 
Liverpool,  at  and  after  the  rate  of  2£annaapff 
lb.  weight,  •'  for  each  and  every  pound  of  cottoi 
which  should  be  delivered  at  the  King's  Bean' 
Liverpool,  such  freight  to  be   paid  as  follon* 
viz.,  as  much  cash  as  may  be  found  necessary  fcf 
the  vessel's  disbursements  at  Moranham  to  be  ad- 
vanced, &c,  "  free  from  interest  and  commun*'' 
&c,  and  the  residue  of  such  freight  to  be  paid* 
the  delivery  of  the  cargo  in  Liverpool.    The  pk* 
tiff  advanced  1921.  at  Moranham  for  the  ships*1' 
bursemeuts.  A  cargo  was  loaded,  but  the  ship** 
captured  on  the  voyage,  and  never  arrived  at  li** 
pool.    It  was  argued  that  the  advance  was  ertbK* 
loan  or  an  advance  of  part  of  the  freight  liabk* 
be  refunded  it  in  the  result  no  homeward  frejgk 
should  become  due.     It  was  held  that  theadii* 
was  a  prepayment  of  freight,  and  that  by  &M\ 
of  England  prepaid  freight  is  not  to  be  l  ' 
because  by  accident  the  cargo  is  lost.    In< 
interpret  the  charter-party  all    the  jndgtt 
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upon  the  phrases,  "  Buch  freight  to  be  paid  as 
follows,"  and  "  the  residue  of  such  freight  to  be 
paid,"  <fec.,  which  are  the  words  used  in  the  pre- 
sent charter-party.  They  also  rely  upon  the 
stipulation  that  the  advance  is  to  be  "  free  from 
interest  and  commission."  In  Manfield  v.  Mait- 
land  (4  B.  &  Aid.  582),  the  action  was  on  a  policy 
to  insure  an  acceptance  of  2192.  The  acceptance 
had  been  given  by  the  plaintiff,  the  assured,  in 
pursuance  of  a  charter-party  by  which  he  had 
chartered  a  ship  to  carry  deals  from  Quebec  to 
Bridgwater,  and  there  deliver  them,  being  paid 
freight  for  the  deals  101.  8s.  per  100,  one-half  the 
freight  to  be  paid  in  cash  on  unloading  and  right 
denvery  of  the  cargo,  and  the  remainder  "  by  bill 
in  London  at  four  months.  The  captain  to  be 
supplied  with  cash  for  the  ship's  use."  The 
ship  was  lost.  It  was  held  that  the  plaintiff  had 
no  insurable  interest  under  the  policy,  because,  on 
a  true  construction  of  this  charter-party  the  ad- 
vance was  not  a  prepayment  of  any  part  of  the 
freight,  but  only  a  loan;  and  being  a  loan  the 
plaintiff  was  entitled  to  deduct  it  from  freight,  if 
freight  became  payable,  and  to  obtain  its  repay- 
ment if  no  freight  became  payable.  In  that 
charter-party  the  whole  of  the  freight  was 
made  payable  on  unloading  and  right  delivery, 
half  of  it  in  cash,  and  half  by  a  bill  to  be 
then  given.  The  stipulation  as  to  the  advance 
was  not  incorporated  into  a  sentence  headed 
"such  freight  to  be  paid,"  &c.  There  were  no 
words  such  as  "  the  residue  of  such  freight  to  be 
paid  on  delivery,"  &c.  In  Saunders  v.  Drew  (3  B. 
Jk  Ad.  445),  the  action  was  brought  to  recover  back 
money  paid  in  advance.  The  charter-party  was, 
in  part,  for  the  hire  of  the  ship  for  an  inter- 
mediate voyage  at  the  rate  of  11.  per  ton  per 
month  for  every  ton  of  the  ship's  register  tonnage, 
the  charterer  to  pay  four  months  "  of  such  monthly 
hire  "  in  advance,  and  the  "  balance  that  may 
he  due  at  the  termination  of  the  period"  for 
which  she  may  be  hired,  in  cash,  at  the  port  where 
she  may  be  discharged.  The  ship  was  hired  for 
the  intermediate  voyage,  and  the  plaintiff  paid  in 
advance  1734J.  for  four  months'  time.  The  ship 
was  lost  two  months  after  the  hiring.  It  was  held 
that  the  plaintiff  could  not  recover  any  part  of  the 
1734Z.  because  it  was  in  terms  a  prepayment  of 
part  of  the  freight.  There  was  no  suggestion 
made  in  argument  or  judgment  that  the  charterer 
and  shipowner  should  each  bear  half  the  loss,  and 
that,  therefore,  the  plaintiff  should  recover  the 

Eyment  in  respect  of  one  of  the  two  lost  months. 
Hall  v.  Jan  e mi  (4  E.  &  B.  500),  a  declaration 
on  a  policy  was  held  good  on  general  demurrer, 
hecause  it  alleged  that  the  insurance  was  expressed 
in  the  policy  to  be  on  freight,  and  then  alleged  as 
a  fact  outside  the  policy  "  that  E.  S.  was  interested 
in  the  money  so  insured,  as  being  money  advanced 
to  him  as  owner  of  the  ship,  on  account  of  freight, 
and  being  subject  to  the  risk  of  the  said  voyage." 
It  was  held  that  it  was  consistent  with  this  allega- 
tion that  although  by  the  contract  of  carriage  the 
advance  was  to  be  on  account  of  freight,  it  was 
stipulated  by  the  same  contract  that  it  should  be 
returned  if  the  ship  were  lost.  This  case  suggests 
prepaid  freight,  but  accompanied  by  an  express 
stipulation  that  it  shonld  be  repaid  if  the  cargo 
should  not  arrive.  It  is  however,  in  truth,  a  case 
of  pleading.  In  Hicks  v.  Shield  (7  E.  &  B.  633 ; 
96  L.  J.  205,  Q.B.),  the  charter-party  was  between 
the  plaintiff  as  charterer,  and  the  defendants  as 


owners,  to  carry  rice  from  Rangoon  to  London, 
and  there  deliver  the  same,  on  being  paid  freight 
as  follows :  1)1.  5«.  per  ton  net  rice  aelivered,  &a, 
"cash  for  ship's  disbursement  to  be  advanced" 
to  the  extent  of  300Z.,  free  of  interest,  but 
"  subject  to  insurance,"  and  2J  per  cent,  com- 
mission in  full  of  port  and  pilotage  charges, 
&c.  The  freight  to  bo  paid  on  unloading  and 
right  delivery,  &c.  The  plaintiff  advanced  3001. ; 
the  ship  was  lost.  The  question  was  whether  the 
defendant  was  bound  to  repay  the  whole  or  any 
part.  It  was  argued  that  the  advance  was  a 
mere  loan,  but  it  was  held  otherwise,  because  of 
the  indication  arising  from  the  stipulation  that 
the  advance  might  be  insured.  In  this  case  the 
stipulation  as  to  insurance  was  relied  on  in  the 
absence  of  such  phrases  as  "  such  freight  to  be 
paid  as  follows,"  and  "  the  residue  of  such  freight 
to  be  paid  on  delivery."  It  is  an  authority  as  to 
the  effect  of  the  stipulation  as  to  insurance,  and 
shows  that  it  indicates  that  the  advance  is  an 
advance  of  freight,  and  is  not  by  way  of  loan. 
Again,  there  was  no  allusion  to  the  idea  of  each 
party  bearing  half  the  loss.  In  Jackson  v.  Isaacs 
(3  EL  &  N.  405)  the  declaration  was  on  a  charter- 
party  between  the  plaintiff  as  owner,  and  the  de- 
fendant as  charterer,  by  which  the  ship  was  to 
carry  a  cargo  of  salt  to  Fernando  Po,  and  there 
deliver  the  same  on  being  paid  freight  at  20s.  per 
ton  on  the  quantity  shipped,  "  payable  by  char- 
terer's acceptance  at  four  months  on  ship  clearing 
at  the  custom  house,  Liverpool,  subject  to  insu- 
rance." Breach  for  not  giving  the  acceptance. 
Plea,  that  the  freight  was  to  be  paid  in  advance 
"subject  to  insurance,"  and  that  the  plaintiff 
never  did  insure  for  the  benefit  of  the  defendant, 
or  otherwise,  and  that  the  ship  and  cargo  were 
wholly  lost.  Demurrer.  The  plea  was  held  to 
be  bad.  This  case  shows  the  true  meaning  of  the 
stipulation  that  the  charterer  will  advance  freight, 
or  part  of  it,  "  subject  to  insurance  "  or  "  less  in- 
surance." If  there  were  no  advance  the  shipowner 
would  have  to  insure.  If  the  charterer  were  to 
advance  without  deduction  the  shipowner  would 
obtain  the  whole  freight  without  the  burden  of 
having    to     insure,    and    the    charterer    would 

Eay  the  full  freight,  and  besides  have  to  insure. 
a  order  to  restore  the  position  of  both  to  what 
it  would  be  if  the  freight  were  paid  at  the  end 
instead  of  at  the  beginning  of  the  voyage,  the  ad- 
vance is  paid  less  insurance.  The  shipowner  gets 
the  freight  at  the  beginning,  less  what  he  would 
have  had  to  pay  for  insurance  if  he  were  only  to 
get  the  full  freight  at  the  end ;  the  charterer  pays 
the  freight  at  the  beginning  lesB  the  amount 
which  he  must,  for  doing  so,  have  to  pay  for  in- 
surance again 8 1  the  risk  cast  upon  him  by  the 
prepayment.  This  is  precisely  the  explanation  of 
the  present  charter-party  given  by  Uleasby,  B. 
in  the  Exchequer  Chamber.  In  Byrne  v.  SchiUer 
(L  Rep.  6  Ex.  20 ;  23  L.  T.  Rep.  N.  S.  741 ; 
3  Mar.  Law  Oas.  O.  S.  514)  in  error  (ante,  vol,  1, 
p.  511;  L.  Rep.  6  Ex.  319;  25  L.  T.  Rep.  N.  S. 
211)  the  action  was  on  a  charter-party  between  the 
plaintiff  as  owner  and  the  defendant  as  charterer, 
to  recover  a  Bum  of  7372.,  alleged  to  be  due  for 
advance  freight,  although  the  ship  was  loat  on  the 
voyage.  In  the  Court  of  Error  it  was  argtif»d 
that  a  prepayment  of  freight  is  not  final,  but  can 
be  recovered  if  the  goods  are  lost,  and  the  freight, 
therefore,  never  earned.  In  answer,  Cockbum, 
O.J.  said :  "  We  are  all  agreed  that  the  law  is  too 
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firmly  settled  for  us  to  depart  from  it  even  in  a 
court  of  appeal,  that  where  freight  is  pad  in  ad- 
vance it  cannot  be  recovered."  No  one  suggested 
that  anything  less  that  the  whole  advance  freight 
was  payable,  although  the  whole  cargo  was  lost. 
It  becomes  necessary  in  the  next  place  to  con- 
sider the  true  import  of  the  often  quoted  words 
of  Lord  Kingsdown  in  Kirchner  v.  Venus  (12  Moo. 
P.  C.  361).  In  that  case  there  was  no  dispute 
that  the  freight  was  payable  by  the  shipper  in 
advance.  It  was  agreed  that  it  should  be  paid  by 
him  in  advance  at  Liverpool.  The  port  of  dis- 
charge was  Sydney.  The  bills  of  lading  were 
indorsed  for  value.  The  shipper  did  not  make 
the  stipulated  payment  in  advance.  The  captain 
at  Sydney,  claiming  a  lien  on  the  cargo  for  freight, 
refused  to  deliver  to  the  assignee  of  the  bill  of 
lading.  The  Privy  Couucil  held  that  there  was 
no  lien.  It  was  not  necessary  to  say  that  advance 
freight  was  not  freight  at  all,  it  was  only  neces- 
sary to  say  that  the  incident  of  lien  did  not 
attach  to  freight  so  to  be  paid,  and  I  think  that  is 
all  that  is  said  by  Lord  Kingsdown.  He  does 
not  say  that  the  money  payable  in  advance 
is  not  freight  at  all.  The  decision  iB  that  where 
the  agreed  time  of  payment  of  the  freight  is  not 
contemporaneous  with  the  time  of  delivery  of  the 
cargo,  there  iB  no  implied  right  of  lien.  The 
observations  of  Lord  Kingsdown  are  pointed  to 
that  question.  The  true  meaning  of  them  is,  that 
so  far  as  concerns  a  question  of  nothing  being  due 
until  delivery,  or  a  question  of  lien,  it  is  the  same 
in  effect  as  if  the  money  were  to  be  paid  for  taking 
the  goods  on  board,  and  as  if  it  were  not  to  be 
paid  for  carrying  them.  The  case  of  Tamvaco  v. 
Simpsoyi  (13  L.  T.  Rep.  N.  S.  160 ;  2  Mar.  Law  Cas. 
O.  S.  2i9),  in  the  Exchequer  Chamber  (14  L.  T. 
Rep.  N.  S.  893 ;  L.  Rep.  1  C.  P.  363 ;  2  Mar.  Law 
Cas.  0.  S.  343),  is  in  accordance  with  the  case  in  the 
Privy  Council.  The  case  of  Watson  v.  Shankland 
(aide,  vol.  2,  p.  115;  L.  Rep.  2  H.  L.  Sc.  304;  29 
L.  T.  Rep.  N.  S.  349)  was  an  appeal  from  Scotland. 
There  is  great  doubt  whether  the  English  rule  as  to 

E repaid  freight  applies  in  Scotland.  The  decision, 
owever,  was  that,  assuming  the  advance  to  be  a 
loan,  it  could  not  be  recovered.  If  in  the  present 
case  the  advance  could  be  treated  as  a  loan,  it 
might  be  necessary  to  consider  that  case  with  the 
utmost  attention,  but  it  would,  as  it  seems  to  me, 
be  impossible  to  hold  that  without  overruling  all  the 
cases  on  this  subject,  or  the  doctrine  assumed  in 
them  all,  which  have  been  decided  since  the  time 
of  Charles  II. 

1  have  drawn  attention  to  all  the  cases  in 
order  to  show  how  uniform  the  view  has  been 
as  to  what  construction  is  to  be  put  upon 
shipping  documents  in  the  form  of  the  present 
charter-party,  and  as  to  the  uniform,  though 
perhaps  anomalous  rule,  that  the  money  to  be 
paid  in  advance  of  freight  must  be  paid  though  the 
goods  are  before  payment  lost  by  perils  of  the  sea, 
and  cannot  be  recovered  if  paid  before  the  goods 
are  so  lost.  Although  this  course  of  business  may 
in  theory  be  anomalous,  I  think  its  origin  and 
existence  are  capable  of  a  reasonable  explanation. 
It  arose  in  the  case  of  the  long  Indian  voyages. 
The  length  of  voyage  would  keep  the  shipowner 
for  too  long  a  time  out  of  money,  and  freight  is 
much  more  difficult  to  pledge  as  security  to  third 
persons  than  goods  represented  by  a  bill  of  lading. 
Therefore  the  shipper  agreed  to  make  the  advance 
on  what  he  would  ultimately  have  to  pay,  and  for 


a  consideration  took  the  risk,  io  order  to  obviate i 
repayment  which  disarranges  business  traonc* 
tionB. 

It  seems  to  me  that,  on  u.  review  of  all  tbe 
cases,  the  true  construction  of  the  charter-party  is 
this  case  is  that  the  2000L  which  was  to  be  paid, 
and  was  paid,  in  advance,  was  a  prepayment  d 
the  freight  payable  under  the  charter-party,  and 
that  no  part  of  it  could  be  recovered  by  the  chat- 
terer from  the  shipowner,  and  that  the  stipulation 
as  to  deduction  for  insurance  did  not  alter  tin 
right.  I  do  not  understand  that  it  is  denied  th* 
the  freight  to  be  earned  by  the  shipowner  in  tail 
case  was  21.  per  ton  on  the  amount  of  oaal 
delivered  at  Bombay.  Indeed,  to  hold  otherwise 
would  be  flatly  to  contradict  the  charter-party. 
But  it  is  suggested,  and  was  held  in  the  Exchequer 
Chamber,  that  the  payment  under  such  a  contact 
is  not  in  respect  of  the  freight  which  is  eventoaDr 
earned,  but  of  the  freight  which  would  be  eared 
if  the  whole  cargo  should  arrive  and  be  delivered, 
bo  as  to  be  a  prepayment  of  bo  much  per  ton  m 
every  ton  of  the  cargo  shipped.  Let  this  be  tested 
on  the  assumption  that  no  part  of  the  advance  cat 
be  paid  back,  which,  I  submit,  is  conclaeivaV 
proved  to  be  a  correct  assumption  by  the  cases  I 
nave  cited,  and  that  there  is  no  insurance  by 
either  party.  Taking  the  figures  of  the  present 
case,  the  charterer  must,  upon  the  assumptkn, 
pay  in  effect  more  than  21.  per  ton  in  every  em 
except  where  the  whole  cargo  is  delivered;  and  I 
the  shipowner  is  to  pay  back  a  part,  then  either  i 
part  is  a  mere  loan,  or  money  which  as  prep*? 
freight  must  be  paid  back,  both  of  which  views  aft 
contrary  to  all  the  cases.  Whereas,  on  the  oat 
trary,  if  the  amount  of  freight  earned  is  set  don 
according  to  the  quantity  of  cargo  delivered,  and » 
debited  to  the  charterer,  and  he  is  credited  agaiot 
it  as  a  whole  with  the  amount  paid  in  advance, 
every  word  of  the  charter-party  is  satisfied,  aai 
nothing  is  done  in  conflict  with  any  decided  caa 
It  follows  that,  in  my  opinion,  the  shipowner,  tk 
plaintiff  in  this  case,  could  not  have  claimed  asp 
thing  more  from  the  charterer  than  the  3Xtt 
which  had  been  prepaid ;  that  the  only  freight 
which  the  plaintiff  had  at  risk  was  the  balance** 
freight,  if  any,  to  be  received  at  Bombay  if  tat 
ship  with  sufficient  cargo  arrived  there;  that  ill 
freight  which  was  insured  was  that  balance  flf 
freight  which  was  to  be  received  at  Bombay  I 
the  cargo  should  arrive  safely,  and  lost  if  it  & 
not,  and  that  there  was  a  total  loss  of  such  insana* 
freight. 

1  entirely  agree  with  the  judgment  of  Clearf* 
B.,  in  the  Exchequer  Chamber,  and  with  t» 
reasons  given  by  him  for  it.  I  cannot  agi* 
with  those  judgments  *-hich  seem  to  me  to  hi 
rested  on  suggested  equities  between  tbe  charter' 
and  shipowner  whicn  never  existed,  and  • 
suggested  equities  between  different  underwrittt 
which,  if  they  existed,  should  not  be  considered i 
this  case. 

I  answer  your  Lordships*  question  by  sajia| 
that,  in  my  opinion,  there  was  a  total  loss.  ■ 
this  opinion  my  brother  Pollock  agrees. 

Grove,  J. — I  agree  with  the  judgment  of  *■ 
Court  of  Common  Pleas,  and  that  of  Cleasbj^' 
Pollock,  BB.,  in  the  Exchequer  Cb amber.  !•*! 
add  nothing  to  the  reasons  given.  I  answer^ 
Lordships'  question  by  saying  that,  in  my  opW] 
there  was  a  total  loss. 
i'Mdlor,  J.— My  Lords,  in  answer  to 
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propounded  by  jour  Lordships,  I  am  of 
on  that  under  the  circum stances  there  wa? 
rtial  loss  only,  and  not  a  total  loss  of  the 
>ct  matter  of  insurance.  I  expressed  mv 
on  to  that  effect  in  the  judgment  which  I 
ered  in  the  Exchequer  Chamber,  to  which  I 
ire  to  refer.  I  forbear  to  trouble  your  Lord- 
t  with  any  further  observations  on  the  case, 
dally  as  I  entirely  concur  with  the  opinion  of 
brother  Blackburn,  expressed  in  the  answer 
a  he  is  prepared  to  give  to  the  question 
funded  by  your  Lordships, 
ickburn,  J. — My  Lords,  in  my  opinion  there 
only  a  partial  loss  of  the  subject  matter  of 
•ance.      My  reasons  for  this  opinion  are  as 


vs: 


eight  is  the  reward  payable  to  the  carrier 
he  safe  carriage  and  delivery  of  goods ;  it  is 
ble  only  on  the  safe  carriage  and  delivery; 
3  goods  are  lost  on  the  voyage  nothing  is 
ble ;  and  in  cases  where  the  freight  is  made 
ble  at  so  much  per  ton  of  the  goods,  and  part 
ic  goods  only  are  delivered,  a  proportionate 
only  of  the  freight  is  payable.  But  a  sum  of 
iy  payable  by  the  shippers  of  the  goods  at 
?ort  of  shipment  does  not  acquire  the  legal 
icter  of  freight,  because  it  is  described  under 
name  in  a  charter-party.  It  is,  in  effect, 
?y  to  be  paid  for  taking  the  goods  on  board, 
mdertaking  to  carry  them,  and  not  for  carry- 
them.  This,  whicn  I  have  taken  with  a 
t  alteration  from  the  judgment  of  Lord  Kings- 
i  in  Klrchner  v.  Venus  (12  Moore  P.  C.  361),  in 
pinion  is  an  accurate  statement  of  the  law.  A 
of  money  may  be  advanced  as  a  loan  on  the 
•ity  of  the  freight  to  be  earned,  and  in  such 
3e  may  be  recovered  though  the  freight  is 
but  I  think  it  has  always  been  held  that  a 
lation  which  shows  that  the  merchant  is  to 
'e  the  amount,  is  almost  conclusive  to  show 
it  is  not  a  loan  on  the  security  of  freight  to 
irned,  but  an  advance  of  freight  (Hicks  v. 
d  (7  E.  &  B.  633),  Trayes  v.  Warms  (19 
.,  N.  S.,  159;  12  L.  T.  Rep.  N.  S.  648; 
r.  Law  Cas.  0.  S.  209) ;  and  if  it  is  an  advance 
ight,  then  by  our  law  it  cannot  be  recovered 
hole  or  in  part,  though  the  ship,  or  the 
9,  or  part  of  them  are  lost,  and  conse- 
tly  the  freight  is  in  whole  or  part  unearned  : 
%e  v.  Schiller,  ante,  vol.  1,  p.  511.)  Mor- 
is, according  to  my  experience,  attach  very 
weight  to  a  stipulation  as  to  who  is  to 
e,  as  showing  who  is  to  bear  the  risk  of  loss ; 
'.  cannot  doubt  that  both  the  plaintiff  and  De 
08,  the  charterer,  perfectly  understood  that 
am  paid  on  Bigning  the  bill  of  lading  under 
jbarter-party  was  an  advance  of  freight,  which 
o  be  at  the  risk  of  the  owner  of  the  goods, 
tould  not  be  recovered  though  the  goods  were 
it ;  that  it  was  in  effect,  to  use  Lord  Kings- 
's language,  not  freight  for  carrying  the 
*,  but  money  paid  for  taking  the  goods  on 
I,  and  undertaking  to  carry  them.  It  might 
sured  by  the  owner  of  the  ^oods  either  under 
escription  of  "  prepaid  freight,"  or  as  "  the 
leed  value  of  the  goods  by  prepayment  of 
it,"  which  latter  form  was  adopted  in  this  case, 
the  charter-party  been' expressed  "  freight  to 
42*.  per  ton,  one  guinea  to  be  paid  on  the 
and  true  delivery,  and  one  guinea  in  advance 
piing  bills  of  laaing,"  there  could  have  been 
ipnte  about  the  matter.    The  loss  of  a  cer- 


tain number  of  tons  would  have  caused  the  ship- 
owner to  lose  a  proportionate  number  of  guineas, 
because  hio  freight, pro  tanto,  was  not  earned ;  and 
would  also  have  caused  the  owner  of  the  goods  to 
lose  an  equal  number  of  guineas,  because  he  had 
lost  the  benefit  of  the  number  of  guineas  he  had 
paid  for  the  undertaking  to  carry  his  coals.  The 
loss  of  each  individual  ton  would  have  occasioned 
the  same  loss  to  each,  and  in  the  event  that  has 
happened  there  would  be  a  loss  of  50  per  cent,  on 
this  policy  on  the  freight,  and  also  a  loss  of  50 
per  cent,  on  De  Mattes'  policy  on  "  the  coals,  and 
increased  value  thereof  by  prepayment  of  freight." 

The  defendants  contend,  and  I  think  rightly, 
that  on  the  truo  construction  of  the  charter-party, 
the  effect  is  the  same  as  if  it  had  been  expressly 
stated  as  above.  But  the  plaintiff  puts  a  different 
construction  on  it ;  he  contends  that  it  waB  in- 
tended that  the  advance  was  to  be  against  what- 
ever freight  was  ultimately  earned,  and  at  the 
end  of  the  voyage  to  be  deducted  from  whatever 
freight  was  earned,  and,  consequently,  that  though 
it  was  in  one  sense  the  risk  of  the  owner  of  the 
goods,  as  it  could  not  be  recovered  in  any  event, 
yet  he  was  to  lose  nothing  in  respect  of  the  pre- 
paid freight,  or  the  enhanced  value  of  the  goods, 
until  halt  or  more  of  the  goods  were  lost :  that 
the  loss  of  the  first  ton  of  coals  was  a  loss  to  the 
shipowners  of  two  guineas  of  freight,  and  no  loss 
at  all  of  the  money  paid  in  advance,  nor  of  the 
increased  value  of  the  goods,  and  that  bo  it  con- 
tinued till  half  of  the  coals  were  lost,  and  then 
that  the  loss  of  each  ton  above  the  half  would  be 
no  loss  to  the  shipowner  at  all,  but  a  loss  to  the 
owner  of  the  goods  of  two  guineas  out  of  the 
money  paid  in  advance.  That,  in  short,  under  this 
charter-party,  the  loss  of  the  freight  was  total  as 
soon  as  naif  the  coals  were  lost,  and  the  risk  to 
the  owner  of  the  goods,  as  far  as  regards  the  pre- 
paid freight  or  enhanced  value  of  the  goods,  did 
not  commence  till  half  the  coalB  were  lost. 

Had  the  underwriters  pleaded  and  proved  that  the 
insured  did  not  disclose  this  peculiar  nature  of  the 
charter-party,  making  the  risk  double  what  in  ordi- 
nary circumstances  it  would  have  been,  that  would 
have  been  a  good  defence.    They  have  not  so 
pleaded,  and  therefore  we  must  act  on  the  suppo- 
sition that  the  charter-party  was  disclosed,  in  whioh 
case,  if  the  underwriters  misconstrued  it,  it  waft  their 
own  fault.    But,  as  already  said,  I  do  not  think  they 
have  misconstrued  it ;  arid  what  is  the  true  con- 
struction of  the  charter-party  is  really  the  matter 
in  dispute  in  this  cause.    It  is  very  difficult  to 
argue  on  the  construction  of  such  an  instrument, 
or  to  do  more  than  state  one's  views  of  what  it 
means.    The  words  are,  "freight  to  be  paid  on 
unloading,  and  right  delivery  of  the  cargo  at  and 
after  the  rate  of  42*,  per  ton  on  the  auantity  deli- 
vered," and  had  it  stopped  there   1  think   there 
would  bo  no  room  for  doubt  that  it  meant  42*.  per 
ton  for  each  ton  delivered,  and  nothing  for  those 
not  delivered,  so  that  a  partial  loss  of  the  goods 
would  be  a  loss  of  a  proportionate  part  of  the 
freight.     But  it  goes  on,  "  such  freight  to  bo  paid, 
say,  one  half  in  cash  on  signing  bills  of  lading, 
less  "  certain  deductions,  including  5  per  ceut.  for 
insurance.    That  clearly  expresses  that  21*.  less 
these  deductions  was  to  be  paid  for  every  ton  put 
on  board,  without  reference  to  whether  it  was  all 
delivered  or  not,  "and  the  remainder  on  right 
delivery  of  the  cargo."    I  think  that  means  the 
nm.tinder  of  the  42*.  per  ton  on  the  light  delivery 
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of  each  ton.  Had  the  broker  who  drew  up  the  charter- 

Sarty  adopted  language  similar  to  that  used  in 
kjmev.  Schiller  (a?ite,  vol.  1,  p.  511),  and  said,  "the 
amount  paid  on  signing  the  bill  of  lading  to  be 
deducted  from  freight  on  settlement  thereof,"  it 
would  clearly  have  expressed  what  the  appellants 
say  was  the  intention.  But  in  the  absence  of 
those  or  any  similar  words,  I  think  that  is  not  the 
meaning  of  the  words  used.  The  construction 
contended  for  by  the  appellant  seems  to  me  forced 
and  unnatural,  and  not  that  which  mercantile 
men  would  put  upon  such  a  contract.  I  do  not 
like  to  make  assertions  as  to  what  mercantile 
men  would  say,  knowing  as  I  do  that  other  judges 
would  make  contrary  assertions;  and  we  have 
very  little  to  assist  us  in  ascertaining  what  mer- 
chants really  would  think.  I  see  that  my  brother 
Gleasby,  in  his  judgment  in  the  Exchequer 
Chamber,  attaches  weight  to  the  conduct  of  the 
master  in  delivering  up  the  coals  without  payment 
of  the  21*.  per  ton,  as  evidence  of  the  under- 
standing of  merchants  on  the  construction  of  the 
charter-party;  and  this  was  repeated  on  the 
argument  at  your  Lordships'  bar.  I  am  not  sure 
that  a  legitimate  argument  as  to  the  mercantile 
understanding  can  be  deduced  from  the  conduct 
of  parties  after  the  dispute  has  arisen,  and  in  no 
case  do  I  attach  much  weight  to  the  conduct  of  a 
captain  seeking  to  charge  underwriters,  whom  all 
captains  are  too  apt  to  think  their  legitimate 
prey ;  I  should  myself  attach  more  weight  to  the 
conduct  of  the  insurance  brokers,  who  worded 
both  policies  as  if  they  believed  that  the  risk  as 
to  the  freight  and  as  to  the  enhanced  value  of 
the  goods  was  the  ordinary  risk,  Bubjeot  to  a 
partial  loss  or  the  loss  of  any  part  of  the  goods. 
Had  De  Mattos  and  his  brokers  thought  that  no 
part  of  the  prepaid  freight,  which  formed  more 
than  half  of  the  value  which  he  insured  was  to  be 
lost  till  more  than  one-half  of  the  goods  were  lost, 
so  as  to  render  the  risk  as  to  this  much  less  than 
the  risk  as  to  the  goods  themselves,  he  would,  I 
should  think,  not  have  shaped  his  policy  so  as  to 
lump  these  two  unequal  risks  together,  fie  would, 
I  think,  have  severed  the  two  in  his  policy,  and 
have  required  that  the  premium  for  the  smaller 
risks  should  be  less,  instead  of  insuring  as  he  did, 
as  if  hiB  risk  as  to  the  enhanced  value  of  the  goods 
was  the  same  as  that  on  the  goods  themselves. 

I  have  only  further  to  observe  that  the  terms  of 
the  charter-party,  "42*.  per  ton  delivered  to 
be  paid  one-half  in  cash  on  signing  bills  of 
lading,"  are  exactly  equivalent  to  saying,  "  21*. 
to  be  paid  on  every  ton  put  on  board."  If  no 
disaster  happened  the  number  of  tons  delivered 
would  be  the  same  as  the  number  of  tons  put  on 
board,  but  I  do  not  think  it  an  accurate  statement 
to  say  that  the  payment  was  to  be  one-half  of  the 
estimated  freight,  which  is  the  phrase  used  by  each 
of  the  judges  in  the  Court  of  Common  Pleas,  and 
I  cannot  but  think  that  a  fallacy  lurks  under  this, 
to  my  mind,  inappropriate  expression. 

I  nave  only  to  add  that  where  there  has  been 
Buch  a  difference  of  opinion  on  the  question  of  what 
is  the  intention  of  the  parties  as  expressed  in  this 
charter-party,  it  iB  impossible  to  say  that  the  mean- 
ing is  clear.  It  will  appear  different  to  different 
minds.  I  can  only  say  that  to  me  the  intention 
appears  to  be  to  express  that  which  the  respon- 
dents say  has  been  expressed. 

And,  such  being  my  opinion,  I  answer  your 
Lordships'    question   by  saying  that  there  was 


only  a  partial  loss  of  the  subject  matter  of  in 
surance. 

Their  Lordships  took  time  to  consider,  and  on 

March  30. — Their  Lordships  gave  judgment  m 
follows : 

Lord  Chelmsford — My  Lords,  this  appeal  ■ 
from  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  an  action  brought  by  the  plaintifl  oa 
two  policies  of  insurance  to  recover  a  total  loss  of 
freight.  The  Court  of  Common  Pleas  unanimoarij 
gave  judgment  in  his  favour,  but  the  Court  of 
Exchequer  Chamber  reversed  that  judgment  by  i 
majority  of  three  to  two,  holding  that  there  *m 
only  a  partial  loss  of  the  subject  matter  of  insur- 
ance, and  the  learned  judges  who  have  been  bob- 
moned  to  assist  your  Lordships  have  differed  m 
opinion ;  so  that  in  the  result  there  are  five  jndgs 
in  favour  of  the  plaintiff,  and  four  in  favour  of  tk 
defendant.  In  this  difference  of  opinion  it  » 
impossible  not  to  feel  that  the  question  is  one  of 
some  difficulty.  It  appears  to  me  to  depend  alto* 
gether  upon  the  proper  construction  of  the  charter 
party.  [His  Lordship  read  the  charter-party 
and,  after  going  through  the  facts  of  the  can 
continued  :] 

In  considering  the  question  it  is  necessary* 
the  first  place  to  determine  the  character  d 
the  payment  which  was  made  by  the  charterer 
at  the  time  of  signing  the  bills  of  lading.  Wa 
it  an  advance  in  the  nature  of  a  loan,  or  ia 
it  a  prepayment  of  half  the  freight,  the  whole  4 
which  was  to  be  earned  by  the  unloading  ul 
delivery  of  the  cargo  at  Bombay  P  It  is  unneee> 
sary  to  consider  the  case  of  Rirchner  v.  Venus  (ti 
Moo.  P.  C.  361),  which  was  often  referred  to  in  tat 
course  of  the  argument,  but  which  appears  to  m 
to  have  turned  entirely  upon  the  question  of  lis), 
so  that  the  language  used  with  respect  to  pay- 
ments made  by  the  shippers  of  goods  at  the  port 
of  discharge  not  acquiring  the  legal  character  of 
freight,  must  be  received  with  some  quaiificatka. 
But  this  case  is  altogether  removed  from  the 
authority  of  that  case,  because  here  the  parti* 
by  their  charter-party,  have  agreed  that  the  pay- 
ment shall  be  the  advance  of  half  the  freight,  ai 
that  the  shipowner  shall  have  an  absolute  hen  to 
freight.  The  charter-party  contains  a  proviaa 
for  the  charterer  to  deduct  from  the  payment  d 
half  freight  five  per  cent,  for  insurance,  and  Black- 
burn, J.  in  his  opinion  delivered  to  the  Boost, 
stated  "  that  it  had  aiways  been  helcl  that  a  stipu- 
lation that  the  merchant  is  to  insure  the  amort 
is  almost  conclusive  to  show  that  it  is  notakai 
on  security  of  freight  to  be  earned,  but  • 
advance  of  freight."  There  can  be  no  doofe 
therefore,  that  the  sum  paid  by  De  Matt* 
a    prepayment    of    freight,    and   aa   aasX 


was 


according  to  settled  authorities,  could  aH 
be  recovered  again.  That  portion  of  the  freigto 
received  by  the  plaintiff  was,  therefore,  never  » 
risk  on  the  voyage  insured. 

But  then  the  question  arises,  What  wat  tkl 
portion  of  freight  which  was  covered  by  tai 
prepayment?  On  the  part  of  the  defenda* 
it  was  contended  that  under  the  words  of 
charter-party  the  freight  being  payable  not  B*^ 
gross  sum,  but  after  the  rate  of  42*.  per  I 
coals  on  the  auantity  delivered,  the  freight 
be  distributed  over  the  whole  cargo  at  the 
42*.  for  each  ton,  which  will  be  equivalent  it] 
payment  of  21*.  on  every  ton  of  the  cargo  f  '" 
board,  leaving  21*.  to  be  paid  for  freral  I 
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entire  cargo  delivered.  If  this  mode  of  calculating 
the  freight  is  adopted,  the  plaintiff* 8  loan  would,  of 
course,  be  only  a  partial  one.  But  I  am  not  dis- 
posed to  take  this  view  of  the  stipulation  as  to 
payment  of  freight  in  the  charter-party.  I  think 
that  the  freight  payable  is  the  freight  upon  the  whole 
quantity  of  coals  delivered  at  the  rate  of  42*.  per 
ton,  and  the  part  which  was  prepaid  was  assumed 
upon  an  estimate  of  half  of  that  quantity.  If  the 
parties  had  intended  that  the  prepayment  should 
be  calculated  upon  the  footing  of  one  half  of  the 
cargo,  at  so  much  per  ton,  nothing  would  have 
been  easier  than  to  have  expressed  this  in  words. 
The  bill  of  lading  was  signed  for  2178  tons,  the 
half  freight  was  to  be  paid  on  signing  the  bill  of 
lading,  and  the  receipt  was  indorsed  on  the  bill  of 
lading.  If  the  prepayment  was  meant  to  be 
applied  to  half  the  rate  of  freight  over  the  whole 
number  of  tons  of  coal  shipped,  the  amount  could 
have  been  easily  ascertained,  and  the  intention 
dearly  expressed.  The  manner  in  which  the  half 
of  the  freight  was  agreed  upon  satisfies  me  that 
the  sum  paid  was  taken  generally  as  representing 
one  half  of  the  freight  of  the  entire  cargo  at  the 
rate  of  42*.  per  ton.  This  being  my  view  of  the 
oase,  it  follows  that  the  plaintiff  never  had  more 
than  half  the  freight  as  a  gross  sum  at  risk  on  the 
▼oyage  insured.  If  all  the  coals  had  been  delivered 
he  would  have  had  to  receive  the  amount  of  the 
whole  agreed  freight,  minus  the  22862.  already 
paid.  In  the  event  which  occurred  he  had  Becured 
himself  against  the  loss  of  one  half  of  the  freight 
by  the  prepayment;  the  only  insurable  interest 
in  the  freight  which  remained  to  him  was  the  un- 
paid half,  the  whole  of  which  he  lost  by  the  perils 
of  the  seas,  and,  therefore,  his  loss  was  a  total  loss. 

I  think  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reversed. 

Lord  Hatherley. — My  Lords,  I  concur  entirely 
in  the  view  which  has  been  taken  of  the  case  before 
us  by  my  noble  and  learned  friend  who  has  pre- 
ceded me  in  expressing  his  opinion  upon  it. 

The  two  points  to  be  considered  are,  first,  what 
is  the  insurance  that  has  been  effected  by  the  policy, 
and  the  subject  matter  thereby  insured;  and  we 
are  led  in  consideration  of  that  point  to  the 
farther  question  as  to  what  was  the  contract 
between  the  insurer  and  the  person  with  whom  he 
bargained,  as  the  charterer  of  the  ship,  in  order  to 
ascertain  what  were  the  perils  of  the  sea  against 
which  the  assured  desired  so  to  protect  himself. 

Now  we  must  bear  in  mind  in  this  inquiry,  in  the 
first  instance,  that  if  there  be  any  question  or 
doubt  (I  think  in  truth  we  shall  find  there  is  none) 
as  to  what  the  subject  matter  of  insurance  is,  then 
on  principle  it  iB  to  be  held  in  all  cases  that  that 
in  respect  of  which  the  insurance  is  made  is  that 
which  is  capable  of  being  a  subject  matter  of 
insurance,  namely,  that  which  is  at  risk;   and 
that    in    regarding    the    contract   of   insurance, 
we   must   not  assume,  and   we   cannot  in  any 
way    consistently    with    law    assume,    that    the 
insured  is  endeavouring  to  effect  a  policy  upon 
that    which    is    at    no    risk    whatever.      Nest, 
when  we  come  to  look  at  the    contract  itself, 
it  being  a  contract  of  freight,  we  have  to  remem- 
ber that  for  a  very  long  time  it  has  been  settled  in 
our  maritime  law  that  prepaid  freight  cannot  be 
recovered.    I  think  when  we  consider  these  two 
points  we  shall  be  led  very  easily  and  safely  to  the 
solution  of  the  difficulty  which  appears  to  have 
arisen  in  the  oase  before  us.    We  hare  now  had 


the  advantage  of  hearing  the  opinions  of  several 
judgeB  who,  both  in  the  court  below  and  also  in 
your  Lord  ship*  b  house,  have  expressed  their  opin  ions 
upon  the  matter ;  and  we  have  had  the  benefit  of 
hearing  the  arguments  upon  which  these  opinions 
were  founded,  as  well  as  the  arguments  which  were 
adduced  at  the  bar.  Therefore  it  may  well  be  that 
a  subject  which  has  been  one  of  considerable  doubt, 
and  has  been  supposed  to  be  one  of  difficulty,  be- 
fore arriving  at  this  stage  of  the  argument,  may, 
without  presumption  on  my  part,  appear  to  me  to 
be  free  from  difficulty  as  regards  the  final  conclu- 
sions we  are  bound  to  arrive  at. 

In  the  first  place,  the  contract  of  insur- 
ance is  an  insurance  of  freight.  The  ques- 
tion is,  what  is  that  freight  that  was  so  in- 
sured P  To  answer  that  question  we  look  at  the 
charter-party  which  was  entered  into  between  the 
shipowner  and  the  charterer;  and  that  charter- 
party  we  find  to  be  a  contract  or  engagement  on  the 
part  of  the  charterer  with  reference  to  a  cargo  of 
coals  to  be  delivered  at  Bombay,  that  he  will  pay 
freight  "on  unloading  and  right  delivery  of  the 
cargo  at  and  after  the  rate  of  42s.  per  ton  on  the 
quantity  delivered,"  neither  more  nor  less.  He  is 
not  to  pay  more  freight  than  at  that  rate  upon 
whatever  is  delivered.  That  is  the  sum  and  sub- 
stance of  his  agreement.  But  then  as  to  the  mode 
of  paying  the  freight,  instead  of  waiting  until  the 
time  of  delivery  as  regards  the  whole  cargo,  he 
engageB  that  he  will  pay  "  one  half  in  cash  on  sign- 
ing bills  of  lading,  less  four  months  interest."  That 
is  the  discount  on  the  payment  in  respect  of  its 
being  made  at  once,  and  before  the  period  of  de- 
livery at  Bombay.  "  Less  four  months  interest, 
and  less  5  per  cent,  for  insurance."  Now  what 
seems  to  have  grown  up  to  be  the  practice  in  ship- 
ping transactions  of  this  character  is  founded  very 
Erobably  upon  the  determination  of  the  courts  ot 
kw  that  prepaid  freight  cannot  be  recovered.  What 
seems  to  have  happened  is  that  the  parties  who 
are  desirous  of  having  the  freight  prepaid  to  a  cer- 
tain extent,  in  order  to  avoid  being  kept  out  of 
their  money  during  a  long  voyage,  have  entered 
into  an  arrangement  with  the  charterer  to  this 
effect :  I  shall  wish  to  have  my  money  in  hand,  to 
some  amount  at  all  events,  upon  this  charter  of 
freight,  I  therefore  stipulate  with  you  that  some  of 
this  money  shall  be  paid  down  (in  this  case  one  half), 
but  I  will  give  a  rebate  of  interest,  which  is  in 
effect  discounting  this  prepayment;  and  I  will 
give  a  further  rebate  of  insurance,  because,  inas- 
much as  you  are  making  this  payment,  and  inas- 
much as  you  cannot  recover  it  in  the  event  of 
there  being  a  loss  of  the  cargo,  the  risk  becomes 
yourB,  not  mine.  What  would  ordinarily  be  the 
risk  of  the  shipowner  with  regard  to  the  freight 
so  prepaid  is  transferred  in  this  way  to  the  char- 
terer, and  the  shipowner  has  the  money  in  his 
pocket ;  and  having  it  in  pocket,  and  Beeing  that 
it  cannot  be  recovered,  it  is  at  no  risk.  Whatever 
loss  happens  at  sea  he  retains  that  money,  and 
therefore,  if  there  be  a  total  loss  of  the  whole 
cargo,  the  loss  in  respect  of  this  prepayment  of 
freight  falls  upon  the  person  who  has  so  prepaid 
it.  Consequently,  a  custom  seems  to  have  grown 
up  of  allowing  a  sum  by  way  of  insurance,  in 
order  to  compensate  the  person  making  this  pre- 
payment for  the  risk  he  thereby  runs,  inasmuch 
as  he  cannot  recover  it  if  there  be  a  total  loss  of 
the  cargo.  That  being  so,  you  find  this  state  of 
things:  as  to  a  moiety  of  this  freight  the  ship* 
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owner  is  quite  safe ;  he  cannot  want  to  insure  it, 
he  has  got  it.    But  as  to  the  other  moiety,  he  is 
not  safe  as  regards  the  perils  of  the  sea,  because 
if  there  should  be  a  total  loss,  and  if  he  should 
not  be  able  to  deliver  any  part  of  the  goods,  then 
he  would  get  no  more  freight.     He  has  got  one 
moiety  safe  in  his  pocket ;  the  other  moiety  is  that 
which  is  at  risk,  and  that  he  can  insure.    There- 
fore, when  you  look  at  the  contract  of  insurance 
in  this  case,  and  ask  as  to  which  of  the  moieties  of 
freight  the  insurance  is  effected,  the  answer  must 
be  that  the  shipowner  has  effected  the  insurance 
upon  the  unpaid  moiety,  which  may  be  lost  en- 
tirely to  him.    He  cannot  effect  an  insurance  upon 
that  which  is  at  no  risk ;   therefore  he  must  be 
taken  to  have  done  that  which  only  he  rightly 
could  do,  namely,  to  have  insured  against  that 
which  is  at  risk,  the  other  moiety  of  the  freight, 
which  may  be  lost  to  him  in  consequence  of  the 
perilB  of  the  sea.     On  the  other  hand,  what  is  the 
position  of   the  charterer P    It  is  this:  he  has 
agreed,  to  pay  42*.  per  ton  only  on  whatever  is 
delivered  to  him  ;  he  has  paid  down  to  the  extent 
of  21*.  per  ton ;  he  can  have  only  21*.  per  ton  more 
to  pay,  if  the  whole  of  the  cargo  is  delivered  to 
him ;  but  supposing  there  is  no  more  delivered  to 
him  than  the  21*.  per  ton  would  cover,  what  is 
then  to  happen  P    Why,  he  is  entitled  to  say,  you 
have  delivered  to  me  naif  the  cargo,  I  was  only 
to  pay  you  4000L  for  the  2000  tons  of  coal,  if  you 
delivered  the  whole  quantity  ;  you  have  delivered 
to  me,  instead  of  2000  tons,  only  1000  tons.  I  have 
paid  you  for  1000  tons  already,  and  I  am  not  to 
pay  more.     Otherwise,  if  you  were  to  say  that  the 
charterer  is  to  pay  in  respect  of  the  half  of  the 
cargo  saved,  that  is  1000  tons,  he  would  be  Daying 
;>Z.  tor  every  ton  of  coal  delivered.     Would  he  not 
have  a  right  to  say,  you  have  delivered  to  me  1000 
tuns;  I  paid  2Z.  per  ton  on  1000  tons  before  the 
.ship  started,  under  the  contract  I  entered  into, 
;u id  now  you  ask  for  another  11.  in  respect  of  the 
portion  of  the  coals  which  has  been  saved,  there 
ixingoiily  one-half  saved  altogether;   in  that  way 
\ou  are  making  me  pay  31.  per  ton  for  the  coals 
delivered  as  to  which  I  entered  into  an  agreement 
to  pay  you  21.  per  ton,  and  no  more.     When  we 
look  at  the  case  in  that  simple  way,  it  appears  to 
me  that  the  whole  difficulty  is  at  once  solved.    On 
tlie  one  hand  you  have  the  charterer  saying,  I 
am  not  to  be  compelled  to  pay  more  than  I  agreed 
to  pay;  On  the  other  hand  you  have  the  other 
[*arty  insuring,  not  the  freight  he  has  got  in  his 
pocket,  but  freight  that  is  still  at  risk,  and  which 
he  may  lose  by  the  loss  of  half  the  cargo. 

Having  said  this  much,  I  have  very  little  more  to 
add  upon  the  subject.  But,  with  recard  to  the  view 
taken  by  Blackburn,  J.,  for  whose  opinion  I  have 
the  highest  respect,  it  appears  to  me  that  he  is 
under  error  when,  in  advising  your  Lordships,  he 
thus  states  the  case.  He  says  that  the  contention 
of  the  plaintiffs  in  the  cause  is  this :  "  That  in 
short,  under  this  charter-party,  the  loss  of  the 
freight  was  total  as  soon  as  half  the  coals  were 
lost,  and  the  risk  to  the  owner  of  the  goods,  as  far 
as  regards  the  prepaid  freight,  or  enhanced  value  of 
the  goods,  did  not  commence  till  after  the  coals 
were  lost."  But,  as  I  said  before,  instead  of  being 
a  total  loss  of  freight  to  him  he  had  got  half  the 
freight  in  his  pocket.  No  doubt,  when  half  the 
coals  were  lost  he  lost  half  the  freight,  but  he  had 
got  the  other  half  already  in  his  pocket.  1  cannot 
conceive  how  by  any  process  of  reasoning,  on  the 


one  hand,  the  shipowner  can  he  taken  to  have  in- 
sured what  he  had  already   got,  or,  on  the  other 
hand,  how  the  charterer  should  be  called  upon  to 
pay  a  higher  freight  than  he  had  contracted  to 
pay,  namely,  42*.  per  ton.     I  do  not  think  that  tbe 
case  of  Kirchner  v.  Venus  (12  Moore  P.C.C.  361)  hat 
any  bearing  upon  the  case  before  your  Lordships. 
Of  course,  any  opinion  of  Lord  Eangsdown  isalwiji 
cited  by  those  who  can  cite  it  as  an  authority  it 
all  for  their  proposition,  and   it  certainly  carria 
with  it  rreat  weight.    Bat  Brett,  J.,  whose  opinion 
is  of  very  great  value,  I  think,  in  assisting  yoar 
LordshipB  to  arrive  at  a  correct  view  of  this  cue, 
dealt    with  Kirchner  v.    Venus   in   the  mode  ii 
which,  in  my  opinion,  it  ought  to  he  dealt  with, 
and  in  which  all  judgments  should  be  dealt  with, 
namely,  by  taking  it  as  applied  to  the  subject 
matter.    What  Lord    Kinged owd    there  says  b 
this :  In  the  first  place,  it  is  not  that  prepayment! 
are  not  freight,  but  that  they  are  not  the  nme 
thing  as  freight,  having  all  the  legal  incidents  ef 
freight ;  and,  in  the  second  place,  there  istheaa 
of  lien.  Applying  Lord  Kingsdown's  opinion  to  the 
subject  matter,  you  will  not  find  him  saving  Urn 
prepaid  freight  is  not  freight,  because  it  «  freigb 
to  all  in  tent  8  and  purposes.  In  nettling  theaocoaat 
you  say,  "  That  is  part  of  the  freight,    in  this  on 
and  in  every  other  case  where  freight  comes  tob 
adjusted.    And  what  you  find  to  he  the  conned 
shipowners    and  merchants  dealing  in  this  wij 
with  regard  to  the  affreightment  of  Teasels  is  tfa* 
the  real  transaction  takes  this  form,  the  risk  of  » 
much  as  is  prepaid  is  transferred  to  the  charterer, 
instead  of  being  at  the  risk  of  the  shipowner,  tk 
latter  taking  the  money   and  keeping  it  in  fas 
pocket  under  all  circumstances,    whatever  ntj 
happen.    In  respect  of  that  an  allowance  is  nude 
for  insurance,     when  you  come  to  look  at  it » 
this  point  of  view,  you  see  how  this  coarse  of  pro- 
ceeding has  naturally  arisen.     And  in  truth,  if « 
were  to  say  that  the  plaintiff  had  not  insured  tbi 
freight,  which  he  has  entirely  lost,  on  account of 
the  total  freight  earned  not  amounting  to  mon 
than  a  set-off  to  the  half  that  has  already  beet 
paid,  if  we  were  to  say  that  that  was  the  result*  it 
should,  as  it  appears  to  me,   disturb  the  whole  i 
those  contracts  which  are  made  in  the  form  of  tie 
one  we  have  now  before  us  in  this  case,  and  whim 
seem  to  have  become  tolerably  frequent — we  sbooH 
bo  in  effect  saddling  the  charterer  before  us  wkk 
regard  to  what  was  the  position  between  him  aai 
the  shipowner,  with  a  greater  payment  than  tfj 
that  he  had  contracted  to  make. 

Some  difficulty,  no  doubt,  arose  in  the  mmi 
of  one  of  the  learned  judges  in  the  cont 
below,  Amphlett,  B.,  in  consequence  of  tkt 
charterer  having  himself  effected  an  insunPBi 
on  the  cargo  of  coals  in  the  form  of  an  in* 
ance  of  the  coals,  value  increased  by  fradj 
prepaid ;  so  that  he  said  it  appeared  to" him  tU 
the  result  would  be  to  make  the  different  vsAt 
writers  by  whom  the  insurance  had  been  effort*1 
pay  twice  over  in  respect  of  this  loss.  WheA* 
or  not  the  underwriters  could  have  resisted  tk 
claim  I  will  not  stop  to  inquire,  because  I  ttfA 
there  is  another  answer  to  the  argument  BrA 
J.  haB  pointed  out  that  answer  also,  as  helm 4^ 
with  almost  every  part  of  the  case,  witiijpjjjj 
clearness.  He  says  the  insurance  so  dW».j 
was  effected  on  a  valued  policy,  and  if  theft  If 
any  apparent  lack  of  justice  towards  tba  orf^V 
1  writers  with  reference  to  recovering  open 
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policy,  it  arises  from  the  law  allowing  these  valued 
policies.  This  being  taken  as  a  valued  policy  pay- 
ment had  to  be  made,  although  it  might  possibly 
be  that  the  insurer's  interest  was  not  such  as,  but 
for  the  law  allowing  valued  policies,  could  have 
been  made  the  subject  of  contract  with  the  under- 
writer. We  have  nothing  to  do  with  that  here. 
All  we  have  to  do  in  the  present  case  is  to  consider 
what  is  the  engagement  which  the  assured  (here 
tbe  plaintiff)  has  entered  into  with  those  who 
accepted  the  risk,  and  for  that  purpose  to  look  at 
the  contract  which  was  entered  into  between  him 
and  the  charterer ;  and  when  wo  look  at  that  con- 
tract the  whole  matter  comes  out  plainly,  that 
what  was  insured  is  exactly  that  which  has  been 
lost  to  him  in  consequence  of  the  perils  of  the 


Lord  Penzance. — My  Lords,  the  appellant  brings 
his  action  upon  two  policies  of  insurance,  one  on 
"  freight  valued  at  20001."  the  other  on  "  freight 
payable  abroad  valued  at  2000Z.,"  and  he  claims  a 
total  loss.  The  answer  of  the  underwriters  is  that 
the  loss  is  only  partial,  as  he  might  lawfully  have 
claimed  a  part  of  the  freight  said  to  have  been  lost, 
from  the  charterer  of  his  vessel,  and  whether  he 
oould  do  so  or  not  depends  on  the  terms  of  his 
charter-party.  There  is,  therefore,  in  substance, 
bet  one  question  in  this  case,  the  proper  construc- 
tion of  that  charter-party  as  to  the  amount  that 
became  ultimately  payable  for  freight  in  the 
svents  that  happened. 

It  is  admitted  on  both  sides  that  freight 
iras  earned  in  respect  of  a  quantity  of  coals 
delivered,  to  the  extent  of  what  may  in  round 
numbers  be  called  half  the  cargo ;  but  it  is 
oontended  on  the  one  side,  that  as  freight 
bo  that  amount  had  already  been  paid  in  advance 
bhere  was  nothing  more  for  the  merchant  to  pay  ; 
on  the  other,  that  the  money  so  paid  in  advance 
was  not  all  paid  in  discharge  of  such  freight  as 
might  ultimately  turn  out  to  be  earned,  but  was 
to  the  extent  of  a  half  only  paid  on  that  amount ; 
ind  consequently  that  there  still  remained  a 
quarter  of  the  entire  freight  for  the  merchant  to 
nay.  This  latter  view  has  been  upheld  by  the 
Exchequer  Chamber  in  the  judgment  now  under 
ippeal,  and  I  am  of  opinion  that  it  cannot  be 
mstained.  I  will  test  it  in  the  first  place  by  con- 
idering  what  results  will  flow  from  its  adoption. 

It  is  incontestable  that  if  in  accordance  with  this 
proposition  the  merchant  should  actually  pay,  in 
Edition  to  the  half  freight  previously  advanced  by 
dm,  another  quarter  of  the  entire  freight,  the 
esult  would  be  that  the  shipowner  would  have 
eceived  three-quarters  of  the  entire  freight, 
hough  he  had  earned  only  half  of  that  freight  by 
ftrryiog  half  the  cargo  safely  to  its  destination. 
.*he  result  is  to  Btartling,  and  so  irreconcilable, 
lot  only  with  apparent  justice,  but  with  all  notions 
►f  freight  as  a  payment  earned  and  measured  by 
lie  quantity  of  goods  safely  carried  and  delivered, 
rbat  it  challenges  the  closest  attention  to  the  pro- 
position upon  which  it  is  based.  But  it  is,  more- 
over, directly  opposed  to  the  actual  language  of  the 
aharter-party  itself.  It  is  impossible  that  the 
ihipowner  should  receive  this  three-quarters  of  the 
antire  freight  for  the  carriage  and  delivery  of  half 
the  cargo  only,  without  doing  violence  to  the 
ttpreas  provision  of  the  charter-party,  by  which 
the  amount  payable  for  freight  is  defined.  That 
provision  is  in  these  words :  "  The  freight  is  to  be 
Mid  at  and  altar  the  rate  of  42*.  a  ton  on  the 


quantity  delivered."    There  is  no  other  provision 
in  the  charter-party  defining  the  rate  or  amount  of 
freight  to  be  paid  but  this,  and  whatever  time  or 
times  may  have  been  by  other  provisions  fixed  for 
the  payment  of  it,  the  amount  itself  is  thus  un- 
questionably fixed  in  plain  language  admitting  of 
no  two  interpretations,  at  42*.  a  ton,  calculated  not 
on  the  number  of  tons  put  on  board,  but  on  the 
number  of  tons  actually  delivered.    If,  therefore, 
the  shipowner  be  really  entitled  to  receive  not 
42s.  but  63*.  a  ton  on  the  quantity  delivered,  it 
cannot    be  as  freight  earned  under  the  charter 
party  that  he  docs  so,  but  it  must  bo  under  some 
other  and  different  kind  of  obligation  created  by 
that  instrument.    And  accordingly   the    learned 
counsel  for  tho  respondent,  recognising  the  diffi- 
culty, ingeniously  argued  that  though  the  advance 
of  money  made  in  this  case  was  in  the  charter- 
party  called  "  one-half  of  the  freight,"  yet  that  it 
really  was  not  freight  at  all,  but  something  else, 
and  cited  expressions  in  other  cases  by  which  the 
sort  of  payment  for   which   he  was  contending 
was   variously  described.     I  do  not   feel  called 
upon  to  enter  upon  a  review  of  those  cases,  be- 
cause the  decisions   or  expressions  in  them  de- 
pended in  each  case  upon  the  particular  circum- 
stances then  existing,  and  because,  whether  those 
decisions  were  justified  or  not  upon  those  circum- 
stances, the  language  to  be  found  in  this  charter- 
party  excludes,  in  my  opinion,  the  possibility  of 
affirming  that  the  word  "  freight,"   one-half  of 
which  was  to  be  advanced,  was  intended  to  convey 
anything  short  of,  or  beyond,  or  different  from, 
its  ordinary  meaning.    In  tho  first  place  it  is,  I 
think,   difficult  to  maintain,  when  one  and  the 
same  word  is  used  several  times  within  tho  short 
space  of  eight  or  ten  consecutive  lines  of  a  written 
document,  that  it  means  one  thing  in  one  place, 
and  a  totally  different  thing  in  another.    Nothing 
but  the  absence  of  any  other  reasonable  construc- 
tion ought  to  lead  to  Buoh  a  result.    But  if,  in  any 
case,  it  could  be  permissible  to  deal  with  a  word 
so  used  in  such  a  manner,  it  is,  I  think,  impossible 
to  do  so  in  this  instance,  because  the  expressions 
of  this  charter-party  in   relation  to  this   word 
"  freight "  are  so  bound  up  and  connected  together 
as  to  make  it  plain  that  the  "  freight "  spoken  of 
is  one   and   the    same   throughout.     The    mere 
grammatical  construction,  therefore,  of  the  terms 
in  which  the  charter-party  is  framed  forbids  the 
supposition  that  there  are  two  sorts  of  freight 
spoken  of,  or  that  anything  is  intended  by  the 
word  except  that  which  is  commonly  known  as 
"  freight/    which   is  to   be  earned  only  on  safe 
delivery.    It  is  not  inconsistent  with  this  that  a 
part  of  what  is  thus  to  become  due  on  delivery 
Bhould,  like  any  other  payment  due  on  a  future 
day  or  event,  be,  by  special  agreement,  made  pay- 
able by  anticipation  at  an  earlier  period,  and  the 
effect  of  such  a  payment  when  made  is  simply  to 
create  a  credit  to  that  amount  in  favour  of  the 
person   making  it  when    the  account    is  finally 
taken.    The  event  upon  which  the  right  to  freight 
is  to  accrue  and  its  amount  to  be  determined  is 
one  thing ;  the  times  at  which  it  shall  be  paid  is 
another.    In  this  case  a  part  of  the  payment  is  to 
be  made  by  anticipation,  but  this  is  not  incon- 
sistent with  the  stipulation,  in  language  perfectly 
unambiguous,  that  the  entire  amount  ot  freight 
shall  be   calculated    on    the   quantity  delivered. 
But  then  it  is  said  a  payment  of  freight  in  ad- 
vance cannot  be  recovered  if  the  goods  do  not 
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arrive,  and  that  this  has    been  held   good  law 
in   successive  cases.     This  at  least  shows  that 
such  an  advance  is  not  unfamiliar  either  to   the 
commercial  community  or  the  courts  of  law,  and  as 
to  the  injustice  of  it,  the  provisions  of  the  present 
charter-party   show  how   easily  and  Bimply  any 
injustice  is  practically  avoided.     An  advance  of 
freight  is  nothing  more  than  arrangement  for  the 
convenience  of  the  .shipowner  who  wants  an  ad- 
vance, and  if  the  merchant  will  make  it,  is  willing 
to  pay  the  cost   of  insuring  the  advance  when 
made,    thus  practically  taking  upon  himself  in 
another  form  the  risk  which  oronerly  belongs  to 
him  of  the  freight  never  being  earned  at  all.    It  is 
no  doubt  true  that  it  is  impossible  to  know  until 
the  voyage  is  completed,  and  the  cargo,  or  snch 
part  of  it  as  arrives  in  safety,  is  delivered,  what 
the  actual  amount  due  for  freight,  calculated  at 
the  stipulated  rate,  will  turn  out  to  be ;  and  it  is 
consequently  impossible  to  calculate  with  accuracy, 
for  the   purpose  of   making   the  advance,    what 
the  half  of  that   freight  will  amount  to.     But  it 
is,   I   think,   obvious   enough    that   in   speaking 
of  "half   the    freight"   being  paid   in   cash   on 
signing   bills    of   lading,   the    parties    intended 
"half    the    estimated     freight,       calculated    on 
the  quantities  in  the  bills  of  lading  at  the  rate 
named  in  the  charter-party.    The  above  mode  of 
interpreting  the  charter-party,  while  it  gives  effect 
to  the  main  and  leading  provision,  that  the  entire 
freight  shall  depend  on  the  quantity  of  goods  de- 
livered, treats  the  provision  for  an  advance  as 
meaning  what  it  says,  namely,  as  "  freight  to  be 
paid  one-half  in  cash."    There  seeniB  little  there- 
fore to  justify  the  conclusion  that  the  shipowner 
could  lawfully  have  demanded  from  the  merchant 
a  further  payment  of    freight,   notwithstanding 
that  an  amount  equal  to  all  the  freight  which 
had  actually  been  earned  had  been  already  paid  to 
him. 

But  the  most  plausible  form  in  which  that 
proposition  is  maintained  remains  yet  to  be  stated. 
It  has  been  said  that  the  true  meaning  of  this 
charter-party  is  the  same  as  if  the  words  had  run 
thus  :  "  Freight  to  be  at  42«.  a  ton,  21«.  to  be  paid 
on  right  and  true  delivery,  and  21«.  in  advance 
on  signing  bills  of  lading,"  thus  splitting  up  the 
freight  into  separate  sums  of  21s.  on  each  ton  put 
on  board,  and  21 8.  on  each  ton  delivered.  But 
such  a  mode  of  translating  the  charter-party  is 
only  arrived  at  by  omitting  the  particular  provi- 
sion upon  which,  in  my  opinion,  the  whole  matter 
turns,  namely,  that  the  freight  is  to  be  calculatep 
not  at  42s.  per  ton  aB  suggested,  but  at  42«.  per  ton 
delivered.  This  brings  into  a  prominent  light 
the  real  difference  upon  which  the  two  opposite 
modes  of  reading  the  charter-party  are  based. 
The  view  now  under  discussion  is  based  upon  the 
proposition  that  the  number  of  tons  upon  which 
the  42s.  are  to  be  paid  is  the  number  of  tons  put 
on  board,  half  to  be  paid  at  once,  and  half  on 
arrival,  not  the  number  of  tons  which  are  put  out 
at  the  port  of  destination.  The  contention  of  the 
appellant,  on  the  contrary,  is  that  the  measure  of 
freight  intended  is  not  the  number  of  tons  which 
the  cargo  may  weigh  when  shipped,  but  the  actual 
weight  of  the  goods  when  they  are  delivered; 
although  for  the  purpose  of  making  a  money  ad- 
vance, a  probable  estimate  of  the  latter  must  be 
made  from  the  amount  of  the  former.  I  have 
already  pointed  out  that  the  appellant  has  the 
express  words  of  the  charter-party  in  his  favour 


on  this  point :  "  42s.  a  ton  on   the  quantity  defi- 
verecL" 

But  there  is  another  consideration  whkb 
appears  to  me  to  place  the  matter  beyond  doubt 
It  is  very  well  known  that  after  a  long  voyage, 
even  though  the  ship  has  met  with  no  disaster, 
and  the  cargo  has  Buffered  nothing  from  "  perils 
of  the  sea,  the  weight  of  the  cargo  when  deli- 
vered will  frequently  differ,  and  sometimes  verr 
considerably,  from  its  weight  when  shipped 
Whether  the  weight,  therefore,  which  is  to  be  the 
criterion  for  calculating  freight  is  to  be  the  weigbt 
when  put  on  board,  or  the  weight  when  delivered 
cannot  fail  to  be  a  matter  of  much  importance. 
It  is  also  to  be  observed  that  a  oartial  loss  of  bx 
advance,  in  consequence  of  the  cargo  having  de- 
creased in  weight,  could  not  be  covered  by  the 
merchant  under  any  policy  of  insurance,  for  tones 
arising  from  the  cause  supposed  are  not  caused  by 
any  of  the  perils  insured  against,  and  are  not  tk 
subjects  of  marine  insurance.  And  yet  it  is  obrioo* 
that  the  sum  allowed  by  the  shipowner  as  pre- 
mium for  insurance  was  intended  to  keep  tie 
merchant  free  from  risk. 

Another  reason  against  the  adoption  of  tb 
reading  of  the  charter-party  is  that  it  wooH 
establish  a  distinction  between  an  aliquot  part, 
such  as  a  half  or  a  third  of  the  fragat 
being  paid  in  advance,  and  a  lmup  sum  d 
money,  such  as  500L  or  1000L  being  advanced,  a 
is  frequently  the  case  in  a  similar  manner.  Fori 
could  hardly  be  said  in  the  latter  case  that  any  pr 
ticular  sum  was  paid  in  respect  of  any  parbGok 
part  of  the  cargo. 

One  other  argument  only  remains  to  b 
noticed.  It  has  been  said  that  the  mereW 
in  this  case  has  by  the  policy  which  he  opessi 
to  protect  his  advances,  entitled  himself  fe 
recover  £1  per  ton  in  respect  of  the  coal  whid 
was  lost,  over  and  above  the  value  of  such  col 
and  that  if  the  appellant's   view  of  the  chart* 

Earty  be  correct,  this  £1  per  ton  must  be  a  pnft 
eyond  anything  he  bus  lost,  a  result  so  ineqafr 
able  that  the  appellant's  view  of  the  charter-pity 
must,  it  is  argued,  be  mistaken.  The  answer* 
this  seems  to  me  to  be  twofold  ;  first,  that  aV 
consequences  of  any  contract  entered  into  betva* 
the  merchant  and  third  persons  can  hardly  afetf 
the  true  construction  of  the  contract  previoasjf 
entered  into  between  him  and  the  shipomw; 
secondly,  that  on  the  assumption  of  the  appellant 
view  of  the  charter-party  being  correct,  the  t» 
chant  ought  not,  upon  the  common  principle!  i  j 
insurance  law,  to  be  able  to  recover  either  £1 P* ; 
ton  or  any  other  sum  from  the  underwriters.  Ar  I 
the  first  principle  of  insurance  is  indemnity,  J ! 
when  no  loss  of  the  subject  of  insurance  has  bsf 
sustained,  there  ought  to  be  nothing  to  receflij 
under  a  policy.  If  the  merchant  in  this  case  a*  j 
had  the  full  value  of  his  entire  advance  by  s 
it  off  against  the  freight  actually  earned,  at  All 
appellant  contends  that  he  is  entitled  to  doM\ 
has  suffered  no  loss  in  respect  of  that  adiaiaY 
and  ought  to  have  no  legal  claim  for  indeno^r] 
If,  therefore,  it  be  true  that  under  the  pan 
policy  which  has  been  effected  in  this  caaiaj] 
such  claim  arises,  it  must  be  by  reason  of 
special  form  of  that  policy,  which  I  obaurti.il 
valued  one,  the  result  of  which  may  be  flair 
insured  can  obtain  compensation  beyoai ' 
amount  of  any  loss  which  he  has  really  a^JN 
Upon  the  whole,  therefore,  I  thinkuiaeal 
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the  appellant  coald  not  have  lawfully  demanded 
from  the  charterer  any  farther  freight  beyond  that 
which  was  covered  by  the  previous  advances; 
and,  consequently,  that  he  was  entitled  to  claim  of 
the  respondents  a  total  loss  under  their  policy. 
The  judgment  of  the  Court  of  Exchequer  Chamber 
ought,  therefore,  in  my  opinion,  to  be  reversed. 

Lord  O'Hagan. — My  Lords,  the  question  in  this 
case  is  a  short  one ;  but  the  remarkable  difference 
of  opinion  among  the  learned  judges  who*  have 
considered  it,  forbids  us  to  regard  it  as  free  from 
serious  difficulty.  It  arises  really — extraneous  and 
irrelevant  matter  being  put  out  o*  account — on 
the  construction  of  a  single  document,  which  is 
common  and  familiar  in  its  form.  We  have  to 
decide  on  the  effect  of  the  charter-party,  which 
was  executed  between  the  plaintiff,  a  shipowner 
and  Mr.  De  Mattos,  the  charterer  of  the  ship.  And 
for  that  purpose  we  are  not  much  assisted  by 
authority,  although  many  cases  have  been  cited  in 
the  progress  of  the  argument.  We  must  deal 
with  the  document  itself,  having  regard  to  the 
circumstances  in  which  it  originated,  and  the 
relations  of  the  parties  to  it,  and  endeavouring  to 
give  a  fair  interpretation  to  its  words  in  their 
natural  and  customary  meaning. 

The  question  arises,  as  I  have  said,  on  the 
construction  of  the  charter-party,  and  not  on 
the  policy  which  is  the  direct  foundation  of 
the  suit,  but  will  be  operative  for  the  ap- 
pellant or  the  respondent,  according  to  the 
view  we  take  of  that  construction.  And  for 
rightly  ascertaining  it  I  do  not  think  your  Lord- 
ahips  are  at  liberty  to  travel  into  considerations 
dehors  itself,  which  have  been  pressed  upon  the 
House.  For  instance,  we  cannot  properly  consider 
the  dealings  of  the  charterer  with  other  parties. 
Patting  out  of  account  all  such  irrelevant  sugges- 
tions, I  shall  ask  the  attention  of  your  Lordships 
for  a  very  short  time  to  the  words  of  the  charter- 
party.  [His  Lordship  read  the  charter-party,  and 
continued.] 

The  question  is,  half  of  the  cargo  having 
been  lost  by  perils  of  the  sea,  and  half  duly 
delivered  at  Bombay,  and  the  owner  having 
received  payment  for  the  carriage  of  one  half  of  it, 
had  he  any  further  claim  upon  the  charterer,  or 
was  the  money  received  in  England  applicable  to 
discharge  the  freight  which  had  been  earned  at 
Bombay  ?  The  captain  thought  it  was,  and  de- 
livered the  cargo  without  claiming  any  further 
freight,  and  the  plaintiff  brought  his  action  on  his 
policy  as  for  a  total  loss.  I  think  he  was  warranted 
In  doing  so,  and  is  entitled  to  recover.  I  should 
add,  that  in  the  receipt  for  the  freight  paid  by  the 
charterer  it  is  described  as  "  the  sum  of  22862. 10*., 
being  an  advance  of  half  freight  on  within  ship- 
ment." It  seems  to  me  that  the  purpose  of  the 
charter-party  is  very  clear.  It  was  to  secure  to 
the  owner  an  integral  freight  for  the  voyage,  the 
amount  of  which  was  approximately  fixed  accord- 
ing to  the  value  of  the  coals  to  be  put  on  board, 
ana  intended  to  reach  Bombay ;  but  it  was  to  be 
paid  half  in  advance  on  signing  bills  of  lading,  and 
the  remainder  on  right  delivery  of  the  cargo. 

What  was  the  risk  against  which  the  owner 
insured  P  What  was  the  purpose  of  his  insurance  P 
,  Be  received  half  of  the  freight,  and  having  received 
it*  it  was  his  absolutely,  and  was  irrecoverable 
tnder  any  circumstances  by  the  charterer. 
The  peculiar  doctrine  of  the  English  law  is 
ahnndantly  established  by  De  Silvcue  v.  Kendall 


(4  M.  &  S.  37);  Byrne  v.  Schiller  (ante,  vol. 
1,  p.  511;  L.  Rep.  6  Ex.  20,  319;  23  L.  T. 
Rep.  N.  S.  741;  25  L.  T.  Rep.  N.  S.  211), 
and  many  other  cases,  to  which  full  reference  is 
made  in  the  able  opinion  of  Brett,  J.  The  owner 
had  thus  got  prepayment  of  a  moiety  of  the 
entire  debt  which  the  charterer  had  contingently 
incurred  for  the  hire  of  the  ship,  or  a  portion  of  it, 
and  which  might  be  described,  reversing  our  ordi- 
nary legal  phrase,  as  "  Debitum  in  futuro,  sol- 
vendum  in  prmsenti"  That  prepayment  was 
applicable  generally  to  the  freight,  which,  although 
a  single  liability,  had  been  divided  for  the  purposes 
of  convenience  into  two  halves,  to  be  dealt  with  in 
different  ways  and  at  different  times.  And  when 
by  the  perils  of  the  sea  the  owner  has  been  dis- 
abled from  fully  completing  his  part  of  the  con- 
tract, and  failed  to  earn  more  than  one-half  by 
delivery  at  Bombay,  that  being  the  express  and 
essential  condition  of  the  charterer's  liability,  the 
prepayment  became  applicable  to  answer  the  only 
demand  he  could  maintain,  the  charterer  owed  him 
nothing,  and  he  fell  back  properly  on  his  policy  for 
the  remainder  of  the  freight  which,  not  having 
earned  it  according  to  his  bargain,  he  was  unable 
to  demand  from  the  charterer.  This  appears  to 
me  to  be  a  reasonable  view  of  the  matter,  and  the 
terms  of  the  charter-party  justify,  I  think,  no 
other.  The  only  thing  at  risk  was  the  unpaid 
balance,  and  when  that  was  hopelessly  and  totally 
lost  the  liability  of  the  insurer  was  complete. 
There  has  been  much  discussion  as  to  the  meaning 
of  the  word  "  freight  "  in  the  charter-party,  and  it 
has  been  represented  as  having  been  in  the  nature 
of  a  loan,  or  of  a  payment  not  for  the  carriage  of 
the  goods,  but  for  taking  them  on  board  the 
vessel  and  agreeing  to  carry  them.  But  I  see 
nothing  to  warrant  the  adoption  of  such  a. view. 
"  Freight "  has  a  definite  meaning.  It  is  described 
by  Phillips  on  Insurance,  c.  3,  s.  2,  in  a  passage 
cited  by  feovill,  C.J.,  as  signifying  "  the  earnings 
or  profit  derived  by  the  shipowner  from  the  use 
of  it  himself,  or  by  letting  it  to  others  to  be  used, 
or  by  carrying  goods  for  others;"  and  by  Lord 
Teuterdenin  Flint  v.  Flemyng  (1  B.  &  Ad.  45),  as 
importing  "  the  benefit  derived  from  the  employ- 
ment of  the  ship  "  In  this  charter-party  "  freight" 
8ii rely  means  nothing  else.  It  is  "  the  profit  to 
be  derived  by  the  shipowner,"  on  the  delivery  of 
the  cargo  at  the  end  of  the  voyage,  "  for  the  use  of 
the  ship  "  in  conveying  the  coals  of  the  charterer. 
I  agree  with  the  clear  words  of  Cleasby,  B.  in  the 
Exchequer  Chamber :  "  We  cannot  depart  from  the 
settled  meaning  of  the  word  *  freight,'  and  the 
meaning  expressly  given  to  it  in  this  charter-party, 
namely  the  amount  to  be  paid  at  the  end  of  the 
voyage  for  what  is  ready  for  delivery  at  the  stipu- 
lated rate.  This  had  been  wholly  satisfied  by  the 
advance  made,  and  so  the  shipowner  was  entitled 
to  receive  no  more,  and  the  captain  was  right  in 
delivering  the  half  cargo  free  of  freight."    The 


freight 

divides  into  the  "  one- half  "  and  the  "  remainder." 
Why  should  we  strive  to  put  an  unnatural  and  un- 
accustomed m earing  on  an  ordinary  word,  which  is 
accepted  by  the  parties  as  it  is  commonly  under- 
stood, when  they  give  and  take  a  receipt  for  the 
money  paid,  not  as  a  loan,  or  a  payment  for  putting 
the  cargo  on  board,  or  for  accepting  the  goods 
without  delivery,    bat  asking  "  advance  of  half 
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freight  on  within  shipment/'  plainly  pointing  to  an 
entire  freight  on  the  entire  cargo  to  be  fully  or 
partially  landed,  and  paid  on  the  fall  or  partial 
delivery  of  that  cargo  at  Bombay.     Reliance  has 
beenplaced  on  some  expressions  of  Lord  Kingsdown 
in  Kirchner  v.  Venus  (12   Moore   P.C.C.  361),  in 
which  he  states  that  "  freight  is  the  reward  payable 
to  the  owner  for  the  safe  carriage  and  delivery  of 
goods/'  and  that  "  a  sum  of  money  payable  before 
the  arrival  of  the  ship  at  her  port  of  discharge, 
and  payable  by  the  snippers  of  the  goods  at  the 
port    of    shipment,    does  not  acquire  the    legal 
character  of  freight  because  it  is  described    Dy 
that   name  in  a   bill  of   lading."     Any  opinion 
of  Lord  Kingsdown,  even  an  obiter   dictum  like 
this,  is  entitled  to  high  consideration,  and  I  do 
not  think  it  at  all  necessary  to  impeach  the  cor- 
rectness* of  his  words  for  the  purpose  of  sustaining 
the  view   I  am  submitting  to   your  Lordships. 
Immediately  after  using  them  he  goes  on  to  recog- 
nise the  right  and  power  of  those  who  enter  into 
shipping  agreements,  "  to  supersede  by  a  special 
contract  the  rights  and  obligations  which  the  law 
attaches  to  freight  in  its  legal  sense/'  and  that, 
even  assuming  the  accuracy  of  his  definition,  seems 
to  me  exactly  what  the  parties  have  done  in  the 
present  case.    They  have  made  a  contract  which 
unmistakeably  deals  with  the  prepayment  as  of 
"  freight "  and  nothing  else ;  and  whatever  might 
have  Deen  the  legal  force  of  the  term  if  it  stood 
by  itself,  and  without  the  specific  directions  as  to 
the  "  one-half  "  and  "  the  remainder,"  those  direc- 
tions   equally    give    to    both   the    character  of 
•'  freight,"  although  the  first  half  is  to  be  paid 
before  delivery.     So  that  I  do  not  conceive  the 
dictum  of  Lord  Kingsdown  to  be  adverse  in  reality 
to  the  contention  of  the  appellant.     And  that  con- 
tention on  this  particular  point  is  strongly  sus- 
tained by  several  cases,  to  two  of  which  I  shall 
briefly  advert.    In  Be  Silvale  v.  Kendall  (4  M.  &  S. 
37),  a  charter-party  provided  that  the  charterer 
should  pay  "  for  the  freight  and  hire  of  the  vessel  "  a 
specified  sum  inachance,  and  "the  residue  on  the 
delivery  of  the  cargo."    The   provision  in   that 
instrument  was   substantially  the    same  as  that 
with  which  we  are  dealing,  and  it  was  contended 
there  as  here  that   the  advance  was  not  freight, 
but  in  the  nature  of  a  loan.    And   there   Lord 
Ellenborough  said,."  If  the  charter-party  be  silent 
the  law  will  demand  a  performance  of  the  voyage, 
for  no  freight  can  be  due  until  the  voyage  be  com- 
pleted. But  if  the  parties  have  chosen  to  stipulate  by 
express  words,  or  by  words  sufficiently  intelli- 
gible to  that  end,  that  part  of  the  freight  should 
be  paid  by  anticipation,  which  should  not  depend 
on  the  performance  of  the  voyage,  may  they  not 
so  stipulate  P"     Every  word  is  applicable  to  the 
circumstances  of  this  case ;  and,  as  Lord  Ellen- 
borough  insisted  on  deciding  on  the  terms  of  the 
charter-party  before  him,  and  declined  to  consider 
other  cases,  applying,  as  he  said.  "  to  other  forms 
of  covenant,"  so  I  think  your  Lordships  may  safely 
found  your  judgment  upon  the  express  words  of 
this  particular  contract.     In  that  case   also   the 
judges  held  expressly  that  there  is  no  doubt  of  the 
competency  of  parties  to  stipulate  for  part  pay- 
ment of  the  freight  before  it  can  be  known  whether 
any  freight  will  accrue  or  not.     So  in  Byrne  v. 
Schiller  (ante,  vol.  1,  p.  511),  the  last  case  bearing 
on  the  present,  the  charter-party  provides  that  a 
vessel  is  to  be  sent  on  a  voyage  at  a  specific  rate  of 
freight, '*  such  freight,"  as  here,  to  be  paid  partly 


in  advance,  and  "  the  remainder  on  right  ddmrj 
of  the  cargo  at  the  port  of  discharge."  Andthet 
the  court  dealt  with  the  payments  as  "  on  aoomnt 
of  freight."  The  circumstances  of  those  cm 
make  the  observations  of  the  jndges  directly 
applicable  to  the  ca3e  before  us,  and  they  and 
others  show  also  that  a  stipulation  to  pay  freight 
in  advance,  and  before  delivery,  is  not  only  legal, 
but  of  common  use  amongst  commercial  people. 

I  might  have  been  disposed  to  dwell  on  the  in- 
convenience possible  to  arise  in  a  case  like  this  froa 
the  adoption  of  the  view  of  the  respondents,  b* 
this  point  has  been  so  well  put  by  my  noble  and 
learned  friend  who  last  addressed  the  House  (ha 
I  shall  not  occupy  time  by  dwelling  upon  it  I 
am  satisfied,  with  much  deference  to  the  adrene 
view  that  has  been  so  strongly  supported,  thatoa 
the  construction  of  the  charter-party  alone  tat 
plaintiff  is  entitled  to  recover,  and  I  prefer  to  baas 
my  opinion  noon  that  sufficient  irround. 

I  think  the  judgment  of  the  Exchequer  Cbfr 
ber  should  bo  reversed. 

Lord  Sblbokne. — My  Lords,  the  difficulty  ■ 
this  case — for  I  certainly  felt  some  difficulty 
during  the  argument,  and  it  has  been  the  subject 
of  much  difference  of  opinion  between  jndgea  rf 
high  authority — arises  out  of  the  peculiar  rule  rf  , 
English  mercantile  law,  that  an  advance  <■ 
account  of  freight  to  be  earned,  made  at  the  cos- 
men  cement  of  a  voyage,  is,  in  the  absence  of  Mf 
stipulation  to  the  contrary,  an  irrevocable  pj* 
ment  at  the  risk  of  the  shipper  of  the  goods,  m 
not  a  loan  repayable  by  the  Borrower  if  freight  to 
that  amount  be  not  earned.  The  authorities  re- 
ferred to  by  Brett,  J.  certainly  establish  tb 
general  rule,  whether  reasonable  in  the  abstractor 
not ;  and  it  must  be  taken  that  payments  in  ad- 
vance, such  as  that  which  was  made  by  the  char- 
terer in  the  present  case,  are  in  this  country  gent- 
rally  made  and  received,  as  between  the  parties  to 
contracts  of  affreightment,  upon  this  understand- 
standing. 

It  is,  however,  remarkable  that  none  of  the 
authorities  seem  to  touch  the  precise  questkt 
in  this  case,  namely,  whether  the  charterer  under* 
contract  like  that  before  your  Lordships,  hasarigte 
to  deduct  the  whole  amount  paid  by  him  in  advance 
from  any  freight  which  may  actually  be  earned  a 
case  of  a  loss  of  part  of  the  cargo  ;  or  whether  soi 
advance  ought  to  be  apportioned  over  the  wbofc 
cargo  delivered  on  board,  so  that  the  loss  of  * 
proportionate  part  of  it  will  fall  upon  tk 
charterer  if  pait  of  the  cargo  is  lost.  In  thatca* 
it  does  not  seem  to  me  to  be  material,  ff 
to  create  any  difficulty  in  the  application  af 
the  principle,  whether  the  advance  is  of  ai 
aliquot  part  of  the  estimated  freight  or  of  i 
gross  sum  of  money.  Blackburn,  J.,  if  I  and* 
stand  him  rightly,  thinks  that  on  principle  tb 
latter  view  is  that  most  consistent  with  the  nj1 
established  by  the  authorities,  and  that  tot  re » 
nothing  in  the  express  contract  between  tba* 
parties  to  justify  a  different  conclusion.  T^ 
actual  settlement  between  the  shipowner  and* 
charterer  did  indeed  take  place  upon  the  oppo^i 
view ;  but  the  insurer  was  no  party  to  that  idaV 
ment,  and  what  was  done  inter  alio*  cooJdatfi 
enlarge  his  liability.  It  may  be  that  the  pri*°W 
on  which  that  settlement  proceeded  was  **B[ 
ing  to  a  general  usage  of  trade,  bat  of  thai  Wj 
no  proof.  I  am  by  no  means  clear  that  4be 
ing  of  Blackburn,  J.  is  fully  met  by  tbtob 
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Brett,  X,  that  if  this  be  not  the  correct 
e,  "  the  charterer  mast  in  effect  pay  more 
per  ton  in  every  case  except  where  the 
wgo  is  delivered.  If  the  whole  cargo  is 
must  ia  "  effect  "  pay  11.  a  ton  on  the 
nt.  on  board,  though  under  the  contract  no 
whatever  has  been  earned.  The  introduc- 
-he  words  "in  effect,"  when  the  question  is 
he  legal  consequences  of  an  anomalous 
it  expressed  in  terms  by  the  contract, 
■haps  bo  fallacious.  On  the  other  hand  the 
ion  of  Blackburn,  J.,  rests  entirely  upon  the 
that  in  a  contract  so  worded  as  the  present, 
at  ion  tantamount  to  that  expressed  by  the 
"  the  amount  paid  in  signing  the  mil  of 
a  be  deducted  from  freight  in  settlement 
"  ought  not  to  be  implied  if  it  is  not  ex- 
I  am  unable  to  adopt  that  opinion,  and 
e  whole  case,  though  I  should  have  thought 
satisfactory  if  there  had  been  some  autho- 
source  of  information  as  to  the  usage  of 
think  that  the  view  of  the  proper  construe- 
d  effect  of  such  a  contract  taken  by  the 
F  of  tho  learned  judges,  and  by  your 
ips,  is  the  more  reasonable,  end  that 
is  most  in  accordance  with  the  natural 
g  of  the  words  of  the  charter  party,  and 
le   probable  intention  of   the   contracting 

,  there  was  clearly,  in  this  case,  a  total  loss 
(hole  interest  of  the  assured  in  the  whole 
matter  of  the  insurance ;  and  the  jndgment 
)ourtof  Exchequer  Chamber  ought,  there- 

lyment  of  the  Court  of  Exchequer   Ohamber 

•everted,  and  judgment  -of  the  Court  of  Com- 

son  Pleas  affirmed. 

itor  for  the  appellant,  IV.  Nimh. 

itors  for  the  respondents,  Arglei  and  Raw- 
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Feb.  8  and  9,  1876. 
Jakes  and  Mbllish,  L.JJ ,  and  Baggilla  y, 
J.A.) 
Tub  M.  Moxbam. 
s  done  by  ship  to  realty  abroad — Governing 
o —  i/uru  dictxan — Pleading — Demurrer. 
istion  of  tlte  liability  oj  a  shipowner,  pro- 
i  against  in  the  English  Admiralty   Court, 
n  injury  done  by  hit  ship  to  a  pier  projecting 
he  sea,  bat  attached  to  the  soil  of  a  foreign 
ry  is  governed  by  the  lex  loci,  and  not  by 

an  English  ship,  by  the  negligence  of  her 
:r  and  crew,  ran  into  and  damaged  a  pter  on 
last  of  Spain,  and  the  owners  of  the  pier 
vied  against  the  ship  for  the  dimnge  in  the 
'.rally  Court,  and  the  shipowner  ple-ided  that 
e  law  of  Spain  a  shipowner  it  not  responsible 
he  damage  occasioned   by   the  negligence  of 


Held  (reverting  the  decision  of  the  High  Oourt  of 
Admiralty),  that  the  plea  is  a  good  defence  to  thi 
action. 
Quare,  can  an  Enalith  court  entertain  an  action 
for  damage  to  realty  in  a  foreign  country,  apart 
from  soma  agreement  or  contract  of  the  parlies  ? 
This  was  an  appeal  from  an  interlocutory  decree 
oE  the  High  Court  of  Admiralty  on  a  motion  to 
strike  ont  certain  paragraphs  in  an  answer,  filed 
by  defendants  in  a  cause  of  damage,  instituted  on 
behalf  oE  the  Marbella  Iron  Ore  Company,  Li- 
mited,   against    the    steamship    or    vessel    the 
M.  Moxham,  her  tackle,  apparel  and    furniture, 
and  the  freight  due  for  the  transportation  of  the 
cargo  now  or  lately  laden  on  board  thereof,  and 
against  the  owners  of  the  said  steamship. 

The  plaintiffs'  petition  was,  so  far  as  material,  as 
follows  : 

1.  The  plaintiff*  are  the  Harbcll*  Iron  Ore  Company, 
Limited,  an  English  ioint-stook  company,  established 
under  the  Companies'  Aot  1863,  and  the  Aots  inoor 
porated  therewith,  for  the  purpose,  among  other  things, 
of  exporting  iron  ore  from  Harbella,  in  the  country  of 
Spain,  to  England  and  other  places.  The  offloei  of  the 
oompany  are  at  No.  1,  Crown-bnUdfngs,  Queen  Viotorie- 
atreet,  in  the  City  ot  London.  The  plaintiffs  were  at  tho 
time  ot  the  grievances  hereinafter  mentioned,  possessed 
of  a  pier,  sitaate  at  Marbslla  aforesaid,  for  the  purpose 
of  shipping  iron  ore  on  board  ships. 

2.  About  8.30  a.m.  on  the  5th  Oot.  1874,  the  steamship 
V.  Mozham  same  to  Harbella  for  the  purpose  of  loading 
iron  ore  from  the  said  pier  of  the  plaintiffs.  There  was 
scarcely  any  wind  at  the  time,  and  the  sea  was  perfectly 
smooth,  and  there  was  no  current. 

3.  Those  on  board  the  if.  Mozham,  instead  of  keeping: 
olear  of  the  pier,  as  they  oonld  and  might  easily  have 
done,  so  negligently  ungated  the  said  steamship  that 
she  approached  and  oame  into  violent  collision  with  the 
■aid  pier,  and  carried  away  the  whole  head  of  the  pier, 
earning  enormous  damage  to  it,  and  throwing  several 
tracks  laden  with  iron  ore  into  the  sea. 

i.  The  aforesaid  collision  and  the  damages  oonseqaent 
thereon  were  oooasioned  bj  the  negligence  and  improper 
navigation  of  those  on  board  the  If.  Mozham. 

3.  The  plaintiffs,  in  addition  to  the  expense  of  re- 
pairing the  pier,  have  sustained  and  will  sustain  con- 
siderable damaged   by  reason  of   being  nailed  upon  to 
divers  ships  at  the  time  of  the  said 
arter  to  load  iron  ore  at  the  said  pier, 
the  shipment 


pay  demurrage 
oolliaion,  under 


The  answer  filed  on  behalf  i 
the  M.  Moxham  was  as  follows : 

Parker  and  Clarke,  solicitors  for  Ebeaeser  Cory,  to., 
the  owners  of  the  steamship  or  vessel  if.  Moxham,  the 
defendants  in  this  cause,  say  as  follows  : 

1.  The*  deny  so  much  of  the  first  artiole  of  the  peti- 
tion as  alleges  that  the  plaintiffs  are  possessed  of  the 
Harbella  pier  in  the  said  petition  mentioned. 

2.  They  say  that  the  said  alleged  collision  was  not  a 
violent  one,  and  that  it  took  place  owing  to  the  onrretit 
and  the  shallowness  of  the  water  near  the  said  pier  pre- 
venting the  St.  Mvxham  from  answering  her  helm,  as  but 
for  snob  matters  she  would  have  done,  and  that  the  nail 
alleged  collision  was  not  oooasioned  by  any  negligent 
navigation  of  the  M.  Mozham,  bnt  was  the  result  of 
inevitable  accident. 

3.  They  farther  say  thst  the  said  pier  was  so  weakly 
and  insufficiently  and  improperly  conn  trusted  and  fas- 
tened, as  not  to  be  capable  of  sustaining  contact  from 
suoh  ships  as  the  M.  Moxham  neoessarily  ineidemal  lo 
their  going  alongside  the  said  pier  for  ths  purposes  in  the 
said  petition  stated,  and  that  the  said  alleged  collision  was 
»  usual  and  ordinary  oontaot  necessarily  incidental  to 
ths  M.  Mozham  going  alongside  the  said  pier  f  " 
purposes,  and  one  whioh  *"  "   --  J  -  ■-* 


hioh  the  said  p: 


ight,  if  properly 


andr  BiifHoiently  oonstraoted  and  fastened,  Co  have' sua. 
tained  without  being  damaged,  and  no  more,  and  ihat 


wholly  oooasioned  by  ths 
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*.  They  f  nrthor  Bay  that  the  mid  alleged  collision  hap. 
pened  within  the  territory  and  juriadiati  in  of  Spain,  and 
that  at  the  lime  of  the  said  collision  the  said  pier  wae 
annexed  to  and  formed  part  of  the  land  ol  Spain,  and 
that  if  the  said  oollieion  was  oocaaioned  by  any  nepli- 

Snoe  or  improper  navigation  of  those  on  board  tbe  V. 
oxham  it  was  solely  oocaaioned  by  the  negUgenoe  of 
tbe  master  or  mariners  of  the  M.  Moxham.naa  not  by  the 
defendants  or  any  of  them  ;  and  that  by  the  law  of  Spain 
in  foroe  at  the  time  and  plaoo  of  the  said  collision  Ihe 
master  and  marinera  of  the  ship,  and  not  tbe  ahi),  or  ber 
owners,  are  liable  in  damage*  in  respect  of  a  oolliiion 
oooaeioned  aa  in  the  petition  alleged,  and  by  snob  la* 
neither  tbe  M.  Moxham  nor  the  defendanta  nor  any  of 
them  are  or  is  liable  in  respoot  of  the  damages  proceeded 
for  in  this  cause. 

5.  They  deny  the  truth  of  the  fifth  article  of  tbe  said 
petition,  and  further  say  that  the  said  article  is  irre- 
levant, aa  being  matter  only  for  the  registrar  in  tbe 
■rent  of  a  reference. 

6.  The  defendanta  farther  Bay  that  by  the  law  of  Spain 
in  force  at  tbe  timn  and  place  of  the  said  collision,  when, 
ever  the  owner  of  a  ship  has  beoome  liable  in  damages  by 
reason  of  tbe  aot  or  default  of  tbe  master  of  snoh  ship, 
■nob  owner  ie  not  liable  in  damages  beyond  the  value  of 
snoh  ship  and  her  freight  being  earned  at  the  time  of  the 


to  the  person  claiming  such  damages,  or  by  paying  to 
snoh  person  tbe  full  nine  of  each  ehip  and  freight ;  and 
the  defendant'  say  that  if  they  are  liable  to  the  plaintiffs 
in  respect  of  the  collision  in  the  aaid  petition  mentioned 
they  have  so  beoome  liable  by  the  aot  or  default  of  the 
master  of  the  M.  Moxham,  and  not  otherwise,  and  that 
by  the  law  of  Spain  in  foroe  aa  aforesaid  they  are  not 
liable  to  tbe  plaintiffs  in  respect  of  the  aaid  collision 
beyond  the  value  of  the  M.  Moxham  and  ber  freight  being 
earned  at  tbe  time  of  the  said  collision,  and  are  entitled 
to  fully  discharge  snob  liability  by  abandoning  the  if. 
Moxham  and  her  aaid  freight  to  the  plaintiffs  or  by  pay- 
ing to  the  plaintiffs  tbe  full  value  of  the  M .  Moxham  and 
her  freight  being  earned  as  aforesaid, 

And  the  said  Parker  and  Clarke  pray  the  right  honour, 
able  the  judge  to  pronounce  against  the  damage  pro- 
ceeded for,  and  to  dismiss  the  defendants  and  their  bail 
from  all  further  observance  of  justice  in  this  snit,  and  to 
condemn  the  plaintiffs  in  ooets,  or  to  pronounce  that  the 
defendants  are  not  liable  to  tbe  plaintiffs  in  respect  of 
snoh  damage  beyond  tbe  value  of  the  Jf.  Moxham  and 
her  freight  being  earned  at  tbe  time  of  the  said  collision, 
and  that  they  are  entitled  to  discharge  such  liability  by 
abandoning  the  M.  Moxham  and  h«r  freight  or  by  pay. 
ing  the  fall  value  thereof  to  the  plaintiffs,  and  that 
further  and  otherwise  right  and  justice  may  be  adminis- 
tered to  the  defendanta  in  the  nreminea. 

The  plaintiff  moved  in  tbe  court  below  to  strike 
out  the  fourth  article  of  the  answer  npon  the 
ground  that  the  same  formed  no  answer  to  the 
action.  The  defendants  had  originally  pleaded 
that  the  court  bad  no  jurisdiction,  on  the  ground 
that  the  injured  property  formed  part  of  the  land 
of  Spain  ;  but,  it  having  been  shown  that  the 
ehip  was  arrested  in  Spain,  and  released  by  the 
plaintiff  on  the  undertaking  on  the  part  of  the 
defendants  that  liability  of  the  defendants  should 
bo  determined  by  the  English  courts,  the  defen- 
dants withdrew  tbe  plea  as  to  the  jurisdiction, 
and  motion  stood  only  to  strike  nut  the  fourth 
paragraph  of  the  answer. 

The  learned  judge  of  the  court  below  ordered 
tbe  aaid  fourth  paragraph  to  be  struck  out,  holding 
thatEnglish  law  governed  the  question  :  (See  tho 
report  of  the  case  in  the  court  below,  3;t  L.  T. 
Rep.  N.S.  «3;  3  Asp.  Mar.  Law  Cas.  p.  &5), 
and  from  this  decree  the  defendant  now  ap- 
pealed. 

Walkin  Williams,  Q.C.  and  E.  0.  Ctarform 
(J.  G.  Mathew  with  them),  for  tho  appellants.— 
It  is  well  established  that  in  the  cafe  of  contracts 
the  law  of  the  place  where  they  were  made  governs 


tbe  construction. 


tion  of  liability  for  a  wrong  done  matt  he 
governed  by  the  law  of  the  place  where  thai  wrokj 
was  committed. 

Scott  v.   Lord   Seymour,   32    L.  J.   61,  Ex. ;  SLl 
Bep.  N.S.  511 ; 

The  General  Steam  Navigation  Company  v.  Gab**, 
11  M.  *  W.  877. 
It  is  only  where  the  lea  loci  sought  to  be  ippH 
is  mere  matter  of  procedure  that  the  EnghA 
courts  set  it  aside  and  apply  their  own  nuVs: 
{Bullock  v.  Caird,  L.  Bep.  10  Q.  B.  276).  Liab% 
for  a  tort  does  not  arise  unices  injury  baa  dm 
done  to  the  person  claiming;  hence  the  ■old' 
negligence,  in  respect  of  which  the  plaintiff  sesb 
to  recover,  is  not  the  mere  careless  navigaOot 
which  led  to  striking  the  pier,  but  the  strikoM 
the  pier  resulting  in  damage;  this  act,  far  whin 
the  defendants  are  liable,  wae  clearly  done  imaj 
the  soil  of  Spain,  and  not  upon  the  high  eeai,iai 
hence  the  liability  of  the  defendants  mast  L 
determined  by  the  law  of  Spain;  and  if  by  tbe1 
of  Spain  the  defendants  are  not  res  pons  ibis  to 
negligence  of  tho  person  doing  the  act  ocoaaHaa*, 
the  injury,  the  plea  is  good.  Where  the  let  I" 
declares  that  a  person  ia  not  responsible  fom 
act  done  there,  tbe  English  courts  cannot  Ml 
him  liable  ;  (PhilUpi  v.  Eyre,  L.  Bep.  4  Q.  R  ft 
L.  Rep.  6  Q.  B.  1.)  The  ship  in  approaching  eat 
striking  this  pier  was  not  using  the  sea  as  i  ~~"" 
highway,  but  was  within  Spanish  jurisi 
and  was  coming  alongside  the  pier  for  lading  par- 
poscB,  and  as  a  matter  of  favour,  and  was  best 
amenable  to  tbe  laws  of  the  country  within 
jurisdiction  she  then  was. 

The  Schooner  Exchange-  v.  Itcf addon,  7  Cranal  1ft 

Twins' a  Eights  of  Nations,  209. 
In  a  case  of  collision  between  an  Englishai 
a  Spanish  ship,  in  a  Spanish  river,  it  is  cWie* 
the  Spaniard  could  plead  the  Spanish  law;  obI 
be  contended  that  the  British  ship  could  at 
claim  exemption  from  liability  if  given  to  bin  If 
the  Spanish  lawp  The  law  of  the  place  aa* 
govern  both  parties ;  one  cannot  have  a  rigBtf 
reapeot  of  such  law  which  the  other  does  ■ 
equally  possess ;  if  such  a  collision  occurred  Dp* 
the  high  seas  it  would  be  determined  by  sacs* 
was  binding  upon  both  parties. 

The  Zollverein,  Swab.  96  i 

R.  v.  Coombs,  1  Leeoh  C.  C.  B.  3 
Where  a  wrong  not  actionable  in  ■  forrip] 
country  is  committed  there,  no  remedy  nu«j 
obtained  in  this  country  ;  there  must  be  atortl 
the  laws  of  both  countries  to  give  a  remedy  h>| 
(1  .Smith's  Leading  Cases,  7th  edit.,  pp.  — 
701).  Even  in  the  case  of  a  collision  os 
high  seas,  it  has  been  held  that  tbe 
Shipping  Act  1854,  as  to  limitation  ol 
does  not  apply  where  the  collision  is 
British  and  a  foreign  vessel. 

Cope  v.  Qohtrty,  4K.  *  J.  307  ;    31  L.  T.  _.     . 

173,307;  *Jur.  N.S.  451,  699  ;  27  L.  J.«a,Oi: 

General  Iron  Screw  Colliery  Componv  T.  Seaant" 

4L.  T.  Rep.  N.S.  133;  1  Mar.  law  Caa  0.  a  I 

39  L.  J.  883,  Cb. 

Bull,  Q.C.  and  Benjamin,  Q.C.  (R.  E.  Br&*W' 

them)  for  tbe  respondents. — It  is  clear  that*1 

questions  of  contract  the  English  o 

the  lex   loci,  but  is  this   the   case  _ 

tortP     By  English  law  the  master  of  an 

ship  is  personally  responsible  for  his  own 

ence  in  the  navigation  of  his  ship,  but  to' 

are  also  responsible  for  hia   r "'  "    7" " 

The  roaster  a  acts  must    be 
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British  soil,  because  a  British  ship  is  a  por- 
»f  British  territory :  (Beg.  v.  Anderson,  L.  Rep. 
C.  R.  161.)  If.  then,  the  master's  acts  are 
upon  British  soil,  the  question  of  liability 

be  governed  by  British  law.  [Mellish, 
-Is  there  not  a  difference  between  an  act 
within  the  vessel  and  an  act  done  by  the  vessel 

object  external  to  it  ?  In  the  criminal  cases 
>rt  committed  has  been  done  by  one  member  of 
rew  to  another.]  The  law  which  regulates 
ights  as  between  owner  and  crew  and  third 
?8  is  a  personal  statute,  which  is  carried  with 
hip  into  whatever  countries  she  may  go.  If 
he  policy  of  the  English  law  to  render  the 
r  responsible  for  the  acts  of  his  servant,  the 
>r  cannot  escape  liability  by  alleging  a  foreign 
which  did  not  govern  his  relation  to  that 
nt.  Lloyd  v.  Ouibert  (L.  Rep.  1  Q.  B.  115), 
lown  the  principle  in  cases  of  contract  that 
iw  of  the  flag  determines  the  responsibility, 
here  is  no  sound  reason  why  the  principle 
d  not  also  apply  to  cases  of  tort.  The  court 
r  was  right  in  saying  that  it  had  jurisdiction 
iendently  of  any  agreement  between  the 
38;  venue  i&  the  only  ground  for  excluding 
liction,  and  in  Admiralty  there  is  no  venue 
qo  such  thing  as  a  local  action. 
outeon  v.  Matthews,  4  T.  R.  503 ; 
rostyn  v.  Fabrigas,  Cowp.  161. 

kes,  L.J. — This  case  is  the  case  of  the  owner 
supier  of  a  piece  of  the  Spanish  soil  bringing 
jtion  against  the  owner  of  an  English  ship, 
amage  done  by  that  ship  in  knocking  down  a 
attached  to  the  Span  is  b  land.  In  this  respect 
a  very  novel  action,  and  very  grave  diffictri- 
ndeed  might  have  arisen  as  to  the  jurisdiction 
is  court  to  entertain  any  action  or  proceed- 
whatever  with  respect  to  an  injury  done  to 
and  of  a  foreign  state.  The  question  of 
liction  has  probably  been  successfully  got 
by  what  has  been  done  in  this  case,  that  is  to 
bat  the  ship  in  question — the  owner  of  which 
ed,  and  which  by  a  figure  of  speech  may  be 
1  the  delinquent  ship — having  been  sued  in 
i,  was  released,  upon  an  agreement  between 
arties  that  all  remedies  against  the  ship  and 
ist  the  owners  of  that  ship  should  be  tried  in 
country.  Such  an  agreement  would  give 
liction  by  contract,  not  only  jurisdiction  by 
Hit ;  and  it  must  be  taken  that  the  parties 
id  that  their  ship  should  be  liable  here  in  the 
way  as  she  would  have  been  liable  according 
e  law  of  Spain.  Possibly  this  would  get  rid 
le  question,  and  the  Court  of  Admiralty 
i  have  jurisdiction  to  enforce  against  the 
tin  equitable  right  arising  from  this  equitable 
act  by  virtue  of  which  the  ship  was  released  % 
its  liability  under  the  jurisdiction  in   Spain. 

was  properly  conceded  by  Mr.  Benjamin,  in 
argument,  that  the  question  must  bo  tried 
lv  in  the  same  way  as  if  it  were  being 
m  Spain,  and  he  admits  that  he  could 
mccessfully  argue  in  support  of  the  deci- 
of  the  court  below,  unless  he  could  make 
hat  it  would  be  the  doty  of  the  Spanish 
;,  if  the  action  had  proceeded  there,  to  apply 
rinciples  of  the  English  law  to  the  case.  The 
iple  of  the  English  law  applicable  to  the  case 
ling  to  him,  is  that  the  master  and  crew  of 
jssel  being  the  servants  of  an  English  owner, 
f  the  English  law  themselves  liable,  and  on 
principle  of  respondeat  superior,  make  their 

Tol.  ni.,  n.  s. 


principals  responsible  for  their  negligence;  and, 
further,  that  whey  carry  with  them  this  doctrine, 
so  that  it  extends  to  everv  foreign  country,  and 
every  foreigner  who  is  brought  in  any  way  into 
contact,  whether  by  way  of  contract  or  tort,  with 
the  master  and  crew  as  the  agent*  of  the  owner. 
No  authority  was  cited  for  that  proposition,  and 

1  am  really  unable  to  follow  the  principle*  One  can 
understand  that  a  contract  between  master  and 
servant,  or  relations  between  principal  and  agent, 
may  affect  the  contracts  made  by  the  agent,  qud 
agent,  with  foreign  people,  that  is  to  say,  may 
affect  the  nature  and  extent  of  the  agency ;  but  the 
liability  of  one  man  to  answer  for  the  acts  of  another 
in  matters  of  tort  seems  a  thing  which  at  least  can- 
not be  carried  by  the  agent  into  a  foreign  country. 
If  I  take  my  coachman  to  France,  and  through 
his  negligence  an  accident  occurs,  and  damage  is 
done,  the  doctrine  of  respondeat  superior  does  not 
apply  if  that  doctrine  is  unknown  in  France,  the 
place  where  the  damage  was  done.  It  appears  to 
me,  therefore,  that  the  contention  that  the  per- 
sonal status,  arising  from  the  fact  that  the  shipowner 
and  his  servants  were  virtually  in  England,  was  car- 
ried into  Spain,  cannot  avail,  as  the  wrong  is  done 
absolutely,  according  to  the  allegation  in  the  plea, 
on  Spanish  soil ;  it  was  done  within  the  Spanish 
territory;  it  was  done  by  a  vessel  to  some- 
thing which  is  in  Spain.  Now  it  is  the  law 
of  Spain,  according  to  the  allegation  here, 
that  where  the  wrong  act  is  done  by  a  servant 
of  this  particular  kind,  when  it  is  done  by  the 
master  and  crew  of  a  ship,  the  owner  of  the 
ship  has  not  that  wron  r  imputed  to  him,  and  the 
rule  respondeat  superior  does  not  make  him 
answerable  for  that  which  is  the  actual  wrong 
doing  of  his  servants.  If  that  is  so,  why  is  he  not 
entitled  to  the  benefit  of  the  Spanish  law  P 

It  is  settled  in  all  the  cases,  that  if  the  act  is 
lawful,  even  if  the  act  is  excusable,  or  if  the  act 
has  been  legitimatized  by  a  subsequent  act  of  the 
Legislature,  in  that  case  this  court  would  take 
into  consideration  that  state  of  the  law,  that  is  to 
say,  if  by  the  law  of  the  country  a  particular  person 
is  justified  or  excused  for  the  thing  done,  he  is  not 
answerable  here.  Why  is  he  answerable  if  by  the 
law  of  the  country  he  never  was  answerable  for  it  P 

I  ventured  to  observe  to  Mr.  Benjamin  in  the 
course  of  the  argument,  that  you  do  not  talk  of  the 
thing  that  is  wrong  :  it  is  the  man  that  is  wrong, 
and  if  he  is  not  a  wrongdoer  according  to  the  law 
of  the  country  where  the  wrong  is  done,  that  is  to 
say,  if  he  is  not  answerable  for  his  servant,  he  is 
not  answerable  according  to  the  Spanish  law,  and 
it  is  our  duty  to  give  him  the  benefit  of  the  Spanish 
law  in  this  case. 

Melltbii,  L.J. — I  am  of  the  same  opinion.  A 
great  many  cases  have  been  cited  in  the  argument 
in  this  case,  but  they  almost  all  relate  to  actions 
respecting  either  wrongs  to  personal  property  or 
to  actual  personal  injuries,  and  the  law  respecting 
personal  injuries  and  respecting  wrongs  to  per- 
sonal property  appears  to  me,  in  the  result  of 
those  cases,  to  be  perfectly  settled,  and  that  is, 
that  no  action  can  be  maintained  in  the  courts  of 
this  country  on  account  of  a  wrongful  act  either  to 
a  person  or  to  personal  property,  committed  within 
the  jurisdiction  of  a  foreign  country,  unless  the 
act  is  wrongful  by  the  law  of  the  country  where  it 
is  committed,  and  also  wrongful  by  the  law  of  this 
country.    The  two  cases  of  The  HalUy  (L.  Rep. 
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1)  seem  to  me,  together  with  the  other  cases  in 
conformity  with  them,  to  be  conclusive  upon  the 
subject. 

In  the  case  of  The  Halley  there  was  a  collision 
with  a  ship  in  foreign  waters.  By  the  law  of  the 
foreign  country  the  ship  was  liable;  the  owners  were 
liable  as  owners  of  the  ship ;  by  the  law  of  England 
the  ship  and  owners  were  not  liable,  because  there 
was  a  pilot  on  board,  who  was  navigating  the  ship, 
and  who  was  taken  compulsorily  on  board,  and  the 
negligent  act  was  his  act.  Beyond  that  it  was 
held  that,  notwithstanding?  that  the  ship  and  the 
owners  of  the  ship  were  liable  according  to  the 
law  of  the  country  where  the  act  was  committed, 
yet,  inasmuch  as  they  were  not  liable  by  the  law 
of  England,  no  action  could  be  maintained  against 
them.  Then  in  the  case  of  PhiUips  v.  Eyre  (L.  Rep. 
6  Q.  B.  1),  which  was  an  action  brought  for  a  crime 
committed  in  a  foreign  country,  it  was  decided 
that  the  liability  of  the  defendant  had  been  taken 
away  by  the  law  of  the  country  where  the  act  was 
committed,  and,  therefore,  that  no  action  could  be 
brought  in  this  country.  Therefore,  if  that  is  the 
rule  respecting  personal  wrongs,  and  respecting 
wrongs  to  personal  property,  it  seema  to  me  a 
fortiori  it  must  be  the  rule  respecting  wrongful 
acts  to  real  property  in  a  foreign  country ;  whether 
the  rule  respecting  wrong  to  immovable  property 
in  a  foreign  country  does  not  go  still  further,  and 
prevent  an  action  being  brought  at  all  is  not  a 
question  which  it  is  necessary  to  determine  in 
tnis  case,  because,  having  regard  to  the  con- 
sent of  the  parties  and  the  agreement  that 
has  been  entered  into,  I  do  not  think  it 
is  pretended  that  any  objection  could  be  taken 
in  this  case  with  reference  to  the  jurisdiction ;  but 
it  appears  to  me  beyond  all  question  a  fortiori  if 
the  rule  before  mentioned  is  applicable  to  personal 
property  and  wrongs,  it  must  be  applicable  to 
damage  done  to  real  property  in  a  foreign  country. 

But  then  it  is  said  that  though  that  is  the  general 
rule,  yet  here  the  act  was  not  done  in  the  foreign 
country,  because  the  wrongful  act  was  committed 
on  board  an  English  ship  on  the  high  seas.     I 

re  that  for  acts  on  board  a  ship  itself,  no  doubt 
English  ship  carries  the  English  law  with  it, 
but  I  am  not  convinced  that  it  carries  the  English 
law  with  it  with  reference  to  wrongful  acts  done 
by  guiding  an  English  ship  against  a  pier  which 
is  part  of  a  foreign  country.  It  is  unnecessary  to 
consider  what  would  be  the  rule  in  a  case — though 
I  do  not  think  it  would  present  any  more  diffi- 
culty— what  would  be  the  rule  if  the  ship  was  out- 
side the  three  mile  limit,  and  they  had  fired  a  gun 
and  caused  damage  within  the  foreign  territory. 
Here  the  ship  itself  was  really  within  the  Spanish 
dominions  at  the  time  it  committed  the  wrong, 
as  Mr.  Clarkson  put  it,  she  was  just  coming  into 
a  Spanish  port  where  she  had  no  right  to  go,  ex- 
cept by  licence  given  to  her  by  the  law  of  Spain, 
and  where  she  was  bound  to  obey  the  law  or  the 
country  while  she  was  there.  In  that  position 
she  comes  in  contact  with  that  which  is  stated  in 
the  plea  to  be  part  of  the  soil  of  Spain,  and  so 
renders  it  necessary  to  apply  the  general  rule 
that  no  action  can  be  brought  in  this  country  in 
respect  of  an  alleged  wrongful  act  committed  in  a 
foreign  country  which  is  not  wrongful  by  the  law 
of  that  country. 

Then  it  is  said  by  Mr.  Benjamin  that  although 
that  is  perfectly  true  as  a  general  rule,  and 
although,  as  I  understand,  he  admits  that  if  the 


act  itself  was  not  considered  a  careless  act  by  At 
law  of  Spain,  no  action  could  be  brought  in  tim 
country ;  vet,  that  inasmuch  as  it  is  conskkni 
a  wrongful  act  by  the  law  of  Spain  as  famtk 
master  is  concerned,  then  when  you  pome  to  tk 
question  whether  the  master  alone  is  liable,  or  tk 
snip  and  the  owner  also,  that  question,  he  aa, 
is  not  to  be  governed  by  the  law  of  Speintt 
by  the  law  of  England. 

I   do  not  think   any  sufficient    authority  si 
been   cited  for  that  proposition,   and  it  app«B 
to   me   it  would   make  a   further  distinct*  ■ 
the  law,  which  would  be  very  inconvenient  a  Ik 
result.    There  is  a  well  known  distinction  betas 
substantive  law  and  mere  procedure.    If  it  eosH 
be   proved  that  this  question   of  liability  tons' 
upon  mere  procedure  by  the  law  of  Spain,  tti 
that  law  would  not  be  regarded  in  this  ooontoj 
It   appears  to    me  that   the   rale  that  a  psfrj 
cular  person  is  not  to  be  liable  at  aU,  svltbossjl 
somebody    else    possibly     may    be    liable,  k  1 1 
part  of  the  substantive  law  of  the  country 
the  act  is  committed,  and  that,  therefore,  if  by  ii  j 
law  of  the  country  where  the  act  is  committal  | 
by  the  substantive  law  which  is  to  govern  Ik! 
case — the  defendant  is  not  liable,  then  he  vod i 
be    discharged   altogether.       If    there    it  sf 
authority  wanted  for  that  proposition  it  k  id ! 
down  by  Park,  B.,  in  The  General  Steam  Nmiftl 
tion  Company  v.  OuUlou  (ubi  tup.)    Tbatiai 
case  of  an  injury  done  on   the  high  seat  by  I 
French  ship,  and  there  he  says:  "  The  injur?  cos- { 
plained  of  is  averred  to  have  arisen  on  the  high  «a  ! 
and  out  of  the  jurisdiction  of  England,  ana  not*  j 
have  been  committed  by  the  defendant  penosifc 
but  by  a  third  person,  who   was  master  of « 
French    vessel,  the  defendant    being  a  Fnsij 
subject.     So  far  the  plea  is  free  from  obscorifj: 
if  the  defendant  was  not  liable  for  the  act  erf  tk* i 
other  by  that  law  which  is  to  govern  this  ciaek 
has  a  good  defence  to  the  action,  and  for  the  •>  I 
fendants  it  is  contended  that  the  plea  meus*  I 
aver  that  by  the  law  of  France  he  was  not  Mk 
for  those  acts,  but  that  a    body   established  k 
the    French  law,  and  analogous  to  an  Eng» 
corporation,  were  the  proprietors  of  the  ▼» 
and  alone  liable  for  the  acts  of  the  master,  ik 
was  their  servant,  and   not   the  servant  of  Ik 
individual  composing  that  body,  and  if  sock  kj 
the  true  construction  of   this    plea,  we  all* J 
strongly  inclined  to  think  that  there  is  a  gori 
defence  to  this  action." 

I  am  of  opinion  that  that  rule  applies  tottt 
case,  and  that  if  the  defendant  is  not  liabkfcj 
the  act  of  the  master  by  the  law  which  kfr| 
govern  the  case,  he  has  a  good  defence  to  ■*[ 
action,  and  if,  therefore,  according  to  the  *•! 
rule,  the  law  whioh  is  to  govern  the  ct*  fc] 
Spanish  law,  the  defendant  is  not  liable  by  '" 
law,  and  has  a  good  defence  to  the  action. 

Baggaxlay,  J.A. — I  am   of   the  same 
The  learned  judge  of  the  court  below 
have  relied  very  much  in  his  judgment  upon! 
sion  in  the  case  of  Beg.  v.  Anderson  (uw  «*i] 
that  case,  it  appears  to  me,  was  a  very  dieting 
able  one  from  the  case  with  which  we  have  todoi 
In  that  case  the  argument  proceeded  much 
upon  the  question  whether  Anderson  was  * 
inasmuch  as  he  was  a  foreigner,  upon  a 
ship,  in  French  waters,  than  if  he  had  hi*1 
Englishman,  but  their   Lordships  tbosfkt^ 
having  entered  into  articles  to  serve  oaW 
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IShglisb  ship,  so  long  as  he  remained  on  board 
that  ship  ho  was  in  the  same  position  as  an  English 
•abject  would  have  been.  Then  the  great  dif- 
ference is  this,  that  in  that  case  the  offence  was 
fnllv  and  entirely  committed  on  the  vessel  upon 
which  Anderson  and  the  murdered  man  were.  I 
am  unable  to  see  any  analopv  between  that  case 
and  the  present. 

Then,  the  learned  judge  of  the  court  below 
referred  to  several  other  cases,  and  amongst 
them  to  The  Halley,  which  he  said  appeared  to 
his  view  to  follow  the  same  course  as  Beg. 
V.  Anderson  (ubi  sup.).  There,  again,  I  am 
unable  to  agree  with  the  learned  judge.  Where 
a  suit  is  instituted  in  an  English  court  in  respect 
of  a  tort  committed  in  a  foreign  country,  it  is  not 
■ufficient  for  the  plaintiff  to  show  that  there  is  a 
liability  on  the  part  of  the  defendant  in  respect  of 
foreign  law,  but  be  must  also  show  a  liability  in 
respect  of  the  English  law,  and  therefore  in  that 
ease  of  The  Halley  {ubi  sup.),  inasmuch  as  by 
English  law  there  is  no  liability  on  the  owners  by 
toesBon  of  their  having  engaged  a  pilot  by  com- 
pulsion, it  was  not  open  to  the  plaintiff  to  claim 
0r  receive  damages,  because,  by  the  law  of  Belgium 
the  owners  were  not  relieved  from  responsibility 
because  they  did  employ  a  pilot  by  compulsion. 

The  principles  seem  to  be  laid  down  much  more 
olenrlv  and  distinctly,  I  think,  in  the  case  of 
PhiUips  v.  Eyre— I  am  reading  from  the  judg- 
ment of  Willes,  J.  —  they  are  laid  down  in 
these  terms :  "  As  a  general  rule,  in  order  to 
Jbtind  a  suit  in  England  for  a  wrong  alleged  to 

Sve  been  committed  abroad,  two  conditions  must 
fulfilled,  first,  the  wrong  must  be  of  such 
a  character  that  it  would  have  been  actionable  if 
Committed  in  England.  Therefore,  in  The  Halley, 
the  Judicial  Committee  pionounced  against  a  suit 
II  the  Admiralty,  founded  upon  a  liability  by  the 
aw  of  Belgium,  for  collision  caused  by  the  act  of 

pilot  whom  the  shipowner  was  compelled  by  that 
IW  to  employ,  for  whom,  therefore,  as  not  being 
is  agent,  he  was  not  responsible  by  English  law ; 
sjcondly,  the  act  must  not  have  been  justifiable  by 
be  law  of  the  place  where  it  was  done." 

If  English  law  alone  is  applicable  to  this  case, 
lore  would  have  been  an  actionable  wrong  just  as 

the  wrong  had  been  committed  in  England ;  then 
ie  question  remains  would  it  have  been  justifiable 
jr  the  law  of  the  place  where  it  was  done.  For 
ie  purpose  of  the  present  proceedings  we  are 
cmnd  to  presume  that  according  to  trie  law  of 
tpeun,  there  is  no  liability  or  responsibility  on 
be  part  of  the  owners  of  the  ship  for  the  acts  of 
be  master  and  crew.  It  appears  to  me,  therefore, 
y  applying  the  principles  so  enunciated  in 
*jkill*2>8  v.  Eyre  (ubi  enp.),  we  are  able  to  arrive 
%  the  conclusion  in  the  present  case  that  the  law 
C  Spain,  and  not  the  law  of  England,  applies. 

I  am  reminded  by  my  learned  brother  that  the 
fords  "  for  action  justifiable,"  must  mean  with 
tjgard  to  the  particular  defendant  against  whom 
foe  action  is  brought ;  we,  therefore,  think  it  is 
flour  from  that  that  the  proceedings  against  the 
defendant  must  fail  by  reason  of  there  being  no 
•ability  under  the  Spanish  law. 
i  Appeal  allowed. 

i  Solicitors  for  the  appellants,  Parker  and  Clarke. 

Solicitors  for  the  respondents,  Ellis  and  do. 


Wednesday,  March  1,  1876. 

(Before  James  and  Mellish,  L.JJ.,  and 
Bag g allay,  J.A.)J 

The  Peter  der  Grosse. 


Damage  to  cargo — Bill  of  lading —  Weight,  contents 

and  value  unknown — Onus  of  proof. 
A  master  signing  a  bill  of  lading  in  which  it  is 
stated  that  the  goods  were  "  shipped  in  good  order 
and  condition,1*  but  which  contained  a  memoran- 
dum of  "  weight,  contents,  and  value  unknown," 
admits  that,  as  far  as  could  be  seen  externally, 
the  goods  were  shipped  in  good  condition,  and  if 
they  arrive  damaged  the  onus  lies  upon  the  ship- 
owner to  excuse  hvmselffrom  the  damage. 
This  was  an  appeal  from  a  decree  of  the  High 
Court  of   Admiralty  of    England  in  a  cause  of 
damage  to  cargo  instituted  on  behalf  of  Schoeten- 
sack,   Riecken,  and  Co.,   merchants   of  London, 
against  the  Russian  steamship  Peter  der  Qrosse, 
and  her  owners  intervening. 

In  June  1874,  Scheuman  and  Spregel,  of  St. 
Petersburg,  shipped  on  board  Peter  der  Qrosse, 
then  lying  at  St.  Petersburg,  seventeen  bales  of 
down  ana  eight  of  feathers  for  delivery  to  the 
plaintiffs  in  London,  and  the  master  signed  and 
gave  to  the  shippers  in  respect  of  the  said  bales 
bills  of  lading,  which  were  in  the  following  words 
and  figures : 

Shipped  in  good  order  and  well  •  conditioned,  by 
Sohenmann,  Spregel,  and  Co.,  in  and  upon  the  good 
steamship,  called  the  Peter  der  Qrosse,  whereof  is  master 
for  the  present  voyage,  H.  Godtman,  now  laying  at 
anchor  in  the  harbour  of  St.  Petersbnrgh,  and  bound 
for  London : 

W.D.  1180/1186,  7  bales,  down,  gross  weight,  35p.  381b. 

G.D.  1336/1345, 10  bales,        „  „        51p.  1Mb. 

P.  1670/1674,    5     „     feathers         „        25p.  271b. 

1104/1106,    3     „  „  „         15p.  161b. 

being  marked  and  numbered  at  in  the  margin,  which  are 

to  be  delivered  in  the  like  good  order,  ana  well-oon- 

ditioned  at  the  aforesaid  port  of  London  (the  act  of  God, 

the  Queen's  enemies,  fire,  machinery,  boilers,  steam,  and 

all   and   every  other    dangers  and  accidents   of  the 

seas,  rivers,  and  steam  navi- 
Not  aooouatable  for  scoi-   g^on    of     whatever    nature 

dKS  "*£}-??*  ie*<7on  and  kind  soever  excepted), 
•bore.    Weights,  contents,   **"?    ^rj.       w   «     »w|»«oui, 

and  ralue  unknown.  These  "n*0  Messrs.  SohoBtensaok, 
goods,  if  not  taken  out  Biecken,  and  Co.,  or  to  their 
within  twenty-four  hours  assigns,  he  or  they  paying 
after  the  ship's  airtjaLthe  freight  for  the  said  goods, 
master  to  be  at  liberty  to  at  °70g#  Bterling  per  ton, 
enter  and  land  the  same  at  •  vr     fi    £\i       •£? 

the  consignee's  risk  and  ex-  *ros»  weight,  in  fall  with 
pense.  prisage   and  average  aoous- 

corned.  In  witness  whereof 
the  master  and  parser  of  the  said  ship  hath  signed 
five  bills  of  lading  all  of  this  tenor  and  date,  one 
of  which  bills  being  accomplished,  the  others  to  stand 

m   _  mm  m  m 

void. 

Dated  in  St.  Petersburg,  the  8th  June  1874. 

H.  Godtman. 

The  ship  had  a  very  long  passage  from  St. 
Petersburg  to  London.  On  her  arrival  at  the 
latter  port,  the  bales  were  discharged  from  the 
ship  by  means  of  lighters,  and  were  at  once  ex- 
amined, and  were  found  to  be  stained  and  damaged 
by  some  offensively  smelling  liquid,  the  exact 
character  of  which  was  not  ascertained,  some 
persons  supposing  it  to  be  oil  of  tar,  others  some 
sort  of  spirit ;  portions  of  the  feathers  and  down 
in  the  bales  were  wetted  with  the  liquid  and  com- 
pletely spoiled.  When  the  bales  were  landed, 
they  were  marked  on  the  outside  so  that  the 
lighterman  in  giving  his  receipt  for  them  made  an 
entry  therein  of  M  bales  dirty."  The  bales  were 
sold  at  a  loss  of  1562.  on  their  proper  value  of 
8407. 12s.  6d..    Evidence  was  given  on  behalf  of 
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the  plaintiffs  to  show  that  the  bales  could  not 
have  been  damaged  by  internal  heating  or  other 
inherent  vice,  and  that  they  sustained  no  injury 
in  the  lighters.  From  the  defendant's  evidence  it 
appeared  that  the  damaged  feathers  and  down 
were  stowed  in  the  forehold  on  the  top  of  some 
bales  of  wool,  and  were  covered  with  sail  cloth ; 
also  that  although  there  was  some  strong  spirit 
in  the  aflerhold,  there  was  no  part  of  the  cargo 
in  the  forehold  of  the  ship  that  could  have  pro- 
duced the  damage  complained  of.  The  ship  on 
her  voyage  was  compelled  to  pub  into  Bevel, 
having  broken  her  propeller.  Between  Cronstadt 
and  Bevel  the  ship  carried  passengers  who  lived 
down  in  the  forehold  on  the  top  of  the  feathers. 
Evidence  was  also  given  for  the  defendants  that  no 
other  goods  in  the  ship  were  in  any  way  damaged, 
and  that  the  feathers  were  no  worse  damaged  than 
feathers  arriving  by  steamer  from  Russia  usually 
are.  The  defendants  alleged  that  the  damage  was 
not  occasioned  by  any  negligence,  breach  of  duty, 
or  contract  on  the  part  of  themselves  or  their 
servants,  but  by  reason  of  inherent  vioe  in  the 
feathers  and  down  and  by  reason  of  improper 
curing ;  and  that  the  goods  were  properly  stowed 
and  preserved  on  board  ship. 

The  cause  was  heard  before  the  learned  judge 
of  the  Admiralty  Court  on  the  22nd  July  1875, 
and  he  then  delivered  the  following  judgment : — 

Sib  B.  Phillimobe. — This  suit  relates  to  seven- 
teen bales  of  down  and  eight  bales  of  feathers 
which  were  placed  on  board  the  Bussian  vessel 
Peter  der  Qroese  in  the  month  of  June  1874. 
There  is  no  question  whatever  as  to  the  fact  that 
these  bales  were  taken  out  of  the  ship  in  a  bad 
condition — in  what  one  of  the  witnesses  has  called 
"a  not  merchantable  condition."  The  quest  ion 
which  the  court  has  to  determine,  upon  the  evi- 
dence before  it,  is,  whether  the  plaintiff  has  suc- 
ceeded in  maintaining  the  position  that  he  out 
these  bales  on  board  in  good  order,  and  that  there- 
fore the  damage  must  have  occurred  from  some 
cause  with  which  he  may  not  be  acquainted,  but 
which  could  not  arise  from  the  state  of  the  cargo 
itself  when  put  on  board  the  vessel.  Now,  the 
bill  of  lading  says,  "  Shipped  in  good  order  and 
well-conditioned  by  Scheumann  and  Spiegel,  in 
and  upon  the  good  steamship  called  the  Peter  der 
Qro88et  whereof  is  master  for  this  present  voyage 
H.  Sodtmann,  now  lying  at  anchor  m  the  harbour 
of  St.  Petersburg,  and  bound  for  London ;"  and 
then  there  follows  the  numbers  of  the  bales  of 
down  and  of  feathers,  and  then  the  bill  of  lading 
goes  on,  "  which  are  to  be  delivered  in  the  like 
good  order  and  well-conditioned  at  the  aforesaid 

S>rt  of  London  :"  then  the  usual  exceptions,  "  unto 
essrs.  Schoetensack,  Biecken,  and  Co.,  or  to 
their  assigns,"  and  there  is  the  freight,  and  in  the 
margin  is  written, "  Not  accountable  for  accidents 
from  fire  at  sea  or  on  shore;  weight,  contents, 
and  value  unknown."  Now  the  vessel  made  a 
very  long  voyage ;  she  was  six  weeks  before  she 
reached  the  port  of  her  destination,  and  she  was 
detained  by  the  necessity  of  repairs  at  Bevel  for 
17  days.  The  evidence  as  to  the  state  of  these 
bales  when  they  were  taken  out  is  important,  not 
only  with  respect  to  the  latter  part  of  the  case, 
but  in  respect  to  the  former  part.  Soon  after 
their  arrival  early  intelligence  was  given  by  the 
consignees  of  their  objection  to  the  state  of  the 
cargo.  I  need  not  enter  into  the  details  of  the 
letters  which  passed  as  to  the  state  of  these  goods 


when  they  arrived.   One  fact  is  very  clearly 

lished  by  all  the  witnesses,  and  is  undisp 

this  case— that  the  feathers  were  of  the  ye 

class,  and  the  down  also,  that  could  be  in 

They  were  surveyed  by  two  gentlemen  exp€ 

in   the  business,  one  appointed  by  the  a 

and  one  by  the  ship-owners.     Mr.  Brookes 

person  appointed  by  the  consignees,  and 

veyed  the  feathers  and  down  in   compai 

another  gentleman  whose   name  was  Blue 

and  he  gives  evidence  that  a  clerk  was  presc 

Messrs.  Bailey  and  Leetham,  who  were  thi 

sentatives  of  the  owners   of  the  ship  dur 

time,  and  he  put  in  a  report.     The  easent 

of    this     report    was     that    the     bales 

a  very    bad    smell,    which    smell    was, 

the    expression    of    the     witness,     "  fore 

to  the  natural  smell  of   feathers/'    and, 

opinion,  also  the  damage  to  them  must  hv 

from  the  outside.    He  said  there  was  no 

ance  of  heat ;  the  outside  of  the  canvas  ii 

these  feathers  were  placed  was  more  or  lee 

I  think  it  was  stated  that  they   were  h 

high,   or  thereabouts,  and  8ft.   broad.    I 

they  were  stained  with  a  black  stain,  si 

also  smelt  more  or  less.     That  is  the  subtt 

the  evidence  given  by  Mr.  Brookes.     Mr.  I 

thai,  who,  as  I  have  said,  was  appointed  oi 

of  the  shipowners,  says  that  he  deals  in  dc 

feathers,  and  he  surveyed  these  bales,  ai 

the  outside  was  as  if  some  liquid  had  been 

over  them,  while  the  inside  had  an  offensh 

more  or  less  through  it ;  certainly  not  a 

smell,  something  quite  strange  to  the  artid 

then  another  witness  was   examined,  also 

sant  with  what  is  called  the  feather  bm 

gentleman  of  the  name  of  Worrall,  who  sak 

ported  a  great  deal,  and  that  he  bought  i 

of  the  feathers  from  the  plaintiff  in  this 

sample.  He  afterwards  ret  used  to  take  the  1 

on  account  of  the  condition  in  which  tbe 

He  said  that  he  got  a  notice  that  the  goo 

damaged  ;  that  he  went  down  to  the  quay  t 

morning,  and  found  every  bag  stained  i 

less,  some  in  the  side,  and  some  in  the  mid 

put    his   hand   nearly  through,  and  he  • 

damage  was  from  the  outside  decidedly; 

tainly  was  not  damaged  by  the  inherent  1 

He  proceeded  to  say  that  the  smell  was  a  » 

one,  and  certainly  one  not  natural  to  the  fl 

and  I  think  he  said  from  8in.  to  12in.  in 

terior  was  quite  wet,  he  refused    to    aeo 

feathers ;   he    said    that    the    smell    of  1 

feathers    would    be  quite  different.    He  I 

cross-examination,  that  he  put  his  hand : 

that  they  were  of  an  oily  or  greasy  apw 

The  next  witness  of  importance  is,  I  m 

lighterman  who  fetched  the  bales  from  ti 

der  Qrosse,  and  he,  when  he  received  then 

called    attention    to    their     conditicn,    1 

he    said    ihey   looked    as    if    they    had  1 

mud,  and  when  he  gave  his  receipt  for  I 

was  in  these  words :   "  Received  the  vl 

good  condition,  into  barge  Result,  Numfci 

to  be  landed  at  the  Custom  House,  hsktj 

then  he  delivered  them  to   Mr.  Mackendfc 

Custom  House  quay,  who  was  m 

Dudley  Smith  at  the  Quay.     Mr. 

the  goods  were  landed  about  the  27th  flfj 

the  outside  of  the  bales  was  dirty  and 

looked  as  if  they  had  been  drawn 

the  cause  of  this  condition  was  root 
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lot  externally  in  a  merchantable  condition. 
i  not  examine  the  inside.  It  is  clear,  there- 
hat  these  goods  were  taken  out  in  an  un- 
nntable  condition,  and  that  they  wore 
;ed  externally  as  well  as  internally,  that  the 
je  was  recent,  that  the  damage  was  not  one 

would  be  naturally  inherent  in  any  poods  in 
tthers  themselves,  and  that  the  feathers  and 

themselves  were  of  the  very  first  quality, 
these  points  being  established,  it  becomes 
tant  to  consider  what  evidence  is  famished 
i  bill  of  lading,  as  to  their  condition  when 
rere  pnt  on  board,  and  I  agree  with  the  ob- 
ion  which  has  been  made  by  Mr.  Olarkson, 
airly  construed,   and  giving  all  due  weight 

legal  effect  of  the  marginal  note,  the  result 
be  that  apparently,  and  so  far  as  meet  the 
.ud  externally,  they  were  placed  in  good 
on  board  this  ship.  Well,  then,  if  that  be 
the     plaintiff      has      shown     by    primd 

evidence  that,  having  put  these  bales 
ags  in  good  order  on  board  the  ship, 
they  were  then  taken  out  in  bad 
both  externally  and  internally,  then  I 
with  the  observation  which  was  made 
t  is  not  incumbent  on  him  to  show  either 
r  when  the  damage  was  dome.  It  is  for  the 
ant  to  displace   the    evidence,  whioh    oer- 

shows  that  it  did  not  occur  from  any  in- 
mischief  inherent   in  the  feathers  or    the 

and  was  not  one  which  had  any  external 
-once  when  they  were  pnt  on  board  the  ship. 
i  been  asserted  that  the  shipowner  has 
I  the  impossibility  of  the  mischief  having 
aed  on  board  the  ship ;  but  it  does  not 
■  to  me  that  the  evidence  goes  to  that 
There  were  spirits  of  strong  smell  on 

this  ship ;  there  were  passengers  who,  for 
t  time,  were  living  in  the  vicinity  of  this 

in  and  amidst  the  cargo;  the  vessel  was 
een  days  at  Bevel,  and  the  cargo  was  dis- 
id,  I  think,  according  to  the  evidence, 
out  the  same  time,  and  there  was  a  leak- 
isk,  or  casks,  among  the  cargo.  Bat 
er  these  circumstances  do  or  do  not  aug- 
,ny  reason  for  the  damage  which  unques- 
ly  happened  to  these  goods,  I  think  that  the 
ffs  have  discharged  the  burthen  of  proof 
ay  upon  them,  and  it   was  for  the  defen- 

if  they  could,  to  displace  that  burthen  of 


by  showing  that  when  the  goods  ■ 


o  put 


illy,  and  that  the  bad  condition,  showed 
at  the  time  in  the  external  state  of  the 
joe  in  which  the  goods  were  placed.  I  need 
peat  what  I  have  already  said,  that  re- 
a;  evidence  has  not  been  furnished,  but  that 
idenoe  whioh  has  been  given  leads  me  to  the 
sion,  from  the  facta  before  me,  that  the  plain- 
ive  established  their  case,  that  these  goods 
ut  on  board  the  vessel  in  good  order  and 
ion,  and  taken  out  of  that  vessel  in  bad 
I  therefore  pronounce  for  the  prayer  of 
sition,  and  I  must  order  the  documents  and 
in  to  be  left  with  the  registrar  and  mer- 
to  report  the  amount  of  damage  done. 
urn  was  accordingly  made  in  favour  of  the 
ffs,  and  from*  this  decree  the  defendants 
ad. 

',.  8mtik  (0.  BoU  with  him)  for  the  ap- 
is. —  The  master  by  inserting  the  words 
ht,  contents,  and  value  unknown"  in  the 


bill  of  lading  refuses  to  sign  a  clear  bill,  and 
asserts  that  he  knows  nothing  of  the  condition  of 
the  goods.  It  is  consistent  with  the  evidence 
that  the  goods  were  damaged  before  shipment. 
When  the  consignee  shows  that  the  goods  are 
delivered  damaged  he  proves,  no  doubt,  a  primd 
facie  oase,  and  the  shipowner  must  show  that 
nothing  on  board  could  have  cansed  the  injury 
which  the  consignee  states  the  goods  to  have 
received  i  but  en  the  shipowner  giving  such  proof 
the  onus  goes  back  to  the  consignee,  who  must 
show  that  the  shipowner  did  the  damage.  A 
shipowner  is  not  estopped  from  showing  that  the 
goods  carried  by  him  ore  injured  out  of  the  ship, 
although  his  bill  of  lading  states  them  to  have  been 
shipped  in  good  condition,  provided  it  contains 
the  words  "  weight,  contents,  and  -value  un- 
known." 

3mA  v.  Bath,  L.  Rep.  3  Ex.  267  ; 

Lebtmt  v.  The  Qmeral  Steam  Navigation  Company, 
ante,  vol.  1,  p.  135;  L.  JJep.  8  C.  P.  88  j  37  L.  T. 
Rep.  N.  B.  447. 

The  consignee  has  no  better  right  than  the  shipper, 
who  alone,  before  the  Bills  of  Lading  Act  could 
hare  sued,  and  the  master  signing  such  a  bill  of 
lading  would  have  been  at  liberty  to  show  as 
against  the  shipper,  that  although  the  goods  were 
shipped  apparently  clean  they  came  in  contact 
with  nothing  on  board  the  ship  that  could  account 
for  the  damage.  It  has  been  shown  here  that 
the  injury  to  tho  goods  was  not  of  a  nature  which 
could  nave  been  cansed  on  board  the  ship,  more 
especially  as  these  were  the  only  goods  damaged 
out  of  the  whole  cargo. 

E.  0.  Olarkson  and  Law/on  for  the  respondents 
were  not  called  upon. 

James,  L.J. — The  judgment  of  the  court  below 
must  be  confirmed. 

The  appellants  have  sought  to  contend  that 
because  the  master  signed  a  bill  of  lading  ^con- 
taining the  words  "  weight,  contents,  and  value 
unknown,"  it  must  be  taken  that  he  repudiated 
anything  like  an  admission  as  to  their  con- 
dition when  shipped,  but  I  do  not  think  that 
these  words  have  such  a  meaning ;  tho  bill  of 
lading  token  together  must  be  considered  to  admit 
that  the  goods  when  shipped  were,  as  far  as  they 
could  be  seen,  ingood  order,  and  byodding  the  words 
above  quoted,  the  master  does  no  more  than  say 
that  he  does  not  admit  anything  as  to  the  oontents 
of  the  packages,  whioh  he  cannot  see.  He  does 
admit,  however,  that  the  goods  appear  to  be  in 
good  condition  outside,  and  this  throws  upon  the 
appellants  the  onus  of  proving  that  the  damage 
did  not  arise  whilst  the  goods  were  on  board  the 
ship  or  in  their  custody,  or  that  it  comes  within 
the  exceptions  of  the  hills  of  lading.  For  the  pur- 
pose of  doing  this  they  have  attempted  to  show 
that  there  was  nothing  on  board  the  ship  that 
could  have  occasioned  damage  of  the  nature 
sustained,  but  looking  to  the  evidence  as  to 
the  passengers,  I  do  not  think  that  this  is 
made  out.  Again,  they  contended  that  the 
damage  could  not  have  been  done  on  board 
ship  Because  only  this  consignment  was  damaged, 
whereas,  if  material  of  the  nature  causing 
the  damage  had  been  in  the  ship,  other 
goods  must  likewise  have  been  damaged.  Hut 
there  is  no  force  in  this  argument,  because  these 
bales  were  all  together,  and  it  was  most  probable 
that  the  cause  of  the  damage  might  affect  a  par- 
ticular lot  of  bale*.    Hany  causes  of  damage  are 
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necessarily  purely  local,  as  in  the  case  of  ink  spilt 
over  books;  it  is  true  a  whole  cargo  may  be 
damaged  by  a  leak,  or  by  some  portion  rotting, 
and  affecting  the  rest,  but  saturation  by  an  oily 
substance  may  very  well  be  local,  and  affect  only 
a  portion,  especially  if  the  amount  of  damaging 
matter  has  been  small.  I  am  of  opinion  that  the 
appellants  have  failed  to  show  that  this  damage 
was  not  done  on  board  ship,  and  in  fact  the  evidence 
satisfies  me  that  it  was  done  on  board  the  ship 
and  not  outside  of  it.  The  appeal  will  be  dis- 
missed with  costs. 

Mellisu,  L.J.,  and  Baggallay,  J.A.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ptews,  Irvine,  and 
Hodges. 

Solicitors    for    the    respondent,    Stibbard  and 
Cronslwy. 


APPEAL   FROM     THE     COMMON    PLEAS. 
Reported  by  Gilbert  G.  Kennedy,  Esq.,  Barrister-ftt-Law. 


Jan.   24  and  May  29,  1876. 

(Before  Cockburn,  C.  J.,  James  and  Mellish,  L.J  J., 
Mellor,  J.,  and  Cleasby,  B.) 

Nugent  v.  Smith. 

Act  of  God — Carrier  by  water — Damage  to  mare — 
Accident  caused  partly  by  storm,  partly  by  terror 
of  animal — Liability  of  owner   of  ship  not  a 
general  ship. 
A  loss  occasioned  by  the  act  of  God  is  a  loss  arising 
from  and  occasioned  by    the  agency  of  nature 
which  cannot  be  guarded  against  by  the  ordinary 
exertions  of  human  skill  and  prudence  so  as  to 
prevent  its  effect 
The  plaintiff  delivered  to  the  defendant  in  London  a 
mare  to  be  carried  by  the  defendant  by  steamer 
from  London  to  Aberdeen,  between  which  places 
the  defendant  ran  steamers  as  a  common  carrier. 
A  storm  arising  during  the  voyage,  the  mare  was 
so  injured  that  she  died.     The  jury  found  that  the 
injury  was  caused pardy  by  excessive  bad  weather 
and  partly  by  the  fright  and  struggling  of  tlie 
mare,  and  they  negatived  all  negligence  on  the 
part  of  the  defendant. 
Held,  reversing  the  decision  of  the  Common  Pleas, 
that  upon  these  findings  of  the  jury  the  defendant 
was  not  liable. 
Per  Cockburn,  O.J. — There  is  no  authority  for  tlie 
proposition,  nor  is  thare  any  trace  of  a  special 
custom  of  the  Realm,  i.e.,  common  law,  that  all 
carriers  by  sea  are  subject  to  the  liability  of  a 
common  carrier,  whether  by  sea  or  land. 
This  was  an   action   against  the   defendant    as 
secretary  of  a  steamboat  company,  who  advertised 
and  ran  a  line  of  steamers  from  London  to  Aber- 
deen.    The  plaintiff  delivered  to  the  company  in 
London  two  horses  to  be  carried    to  Aberdeen 
The  horses   were    shipped    without    any  bill    of 
lading.    At   a  part  oi  the  voyage,  during  rough 
weather,  one  of  the  animals,  a  mare,  was  injured 
to  such  an  extent  that  she  died,  and  the  plaintiff 
brought   the  action  for  damages  occasioned   by 
the  loss. 

The  action  was  tried  before  Brett,  J.,  at  the 
sittings  in  London  after  Hilary  Term  1874,  when 
the  following  questions  were  left  to  the  jury  : 

1.  Was  the  injury  to  the  mare  caused  by  negli- 
gence of  the  defendant's  servants,  either  in  pre- 
paring for  bad  weather  or  in  attempting  to  save 


the  mare  from  the  consequences  of  bad  weather? 
Answer,  No. 

2.  Or,  was  the  injury  caused  solely  by  theo» 
duct  of  the  mare  herself  by  reason  of  night  al 
consequent  struggling,  without  any  negugeaftd 
the  defendant's  servants  P     Answer,  No. 

3.  Or  was  the  injury  caused  solely  by  the  peril 
of  the  sea,  i.e.,  by  more  than  ordinary  rough  weitiba, 
without  any  negligence  of  the  defendant's  ser- 
vants, or  any  fright  and  consequent  struggling  i 
the  mare  P — Answer,  No. 

4.  Or  was  it  caused  partly  by  more  thanordimj 
bad  weather,  and  partly  by  the  conduct  of  m 
mare  herself  by  reason  of  fright  and  conseqwrt 
struggling,  without  any  negligence  of  the  defer 
dant  8  servants  ? — Answer,  Yes. 

5.  Were  there  any  known  means,  though  at 
ordinarily  used  in  the  carriage  of  horses  by  peops 
of  ordinary  care  and  skill,  by  which  the  defwMM  i 
could  have  prevented  the   injury  to  the  manll 
The  jury  were  unable  to  agree  upon  this  quettam 

Upon  the  answers  to  these  questions  the  leantl 
judge  entered  a  verdict  for  the  defendant,  wis 
leave  to  the  plaintiff  to  move  to  enter  the  veri*  I 
for  him.    In  Easter  Term  1874,  a  rule  nisi  ml 
granted,  against  which  cause  was  shown  in  EaW  j 
Term    1875.    The  considered    judgment  of  fan 
court  (Brett  and  Denman,  JJ.)  was,  on  2nd  5*1 
1875,  delivered  by  Brett,  J.,  in  favour  of  thepttfr] 
tiff    (ante,  p.  87;  33  L.  T.  Rep.  N.  8.  731;  L 
Rep.  1  0.  P.  D.  19). 

Against  this  judgment  the  defendant  a* 
appealed. 

.  Benjamin,  Q.C.,  HoU,  and  Douglas  Walker  b\ 
the  defendant,  the  present  appellant. — We  do  aft 
appeal  against  that  part  of  the  judgment  of  tk 
court  below  which  decides  that  the  defendant  ■  I 
liable  as  a  common  carrier,  but  we  contend  that faf  I 
the  act  of  God  the  defendant  is  excused  fa*  I 
legal  responsibility.  In  order  to  come  within  &  I 
legal  definition  of  the  act  of  God,  the  act  mastb  I 
one  from  which  all  human  intervention  is  abaat  I 
The  doctrine  of  the  commou  law,  that  a  coma*  I 
carrier  by  water  is  liable  as  an  insurer,  is  foandrf  I 
on  public  policy,  because  if  any  human  intern*  I 
tion,  however  irresistible,  were  allowed  to  fe  I 
pleaded  by  him  as  an  excuse  for  loss  or  injmy,  I 
there  would  be  no  safety  to  the  person  entrossaf  ] 
him  with  goods ;  the  doctrine  does  not  extend  to  I 
loss  occasioned  by  the  act  of  God  or  by  the  Kag^  I 
enemies,  for  the  reason  that  such  case  would  pt*  I 
elude  the  possibility  of  any  collusion  of  the  a*  I 
rier's  part.  Such  is  the  theory  of  the  ■*■ 
[Cockburn,  C.J. — Only  as  confined  to  Eng^l 
law].  It  is  founded  on  the  Roman  law.  [Cocf*  I 
burn,  C.J. — The  Roman  law  only  contains  itfAl 
caupones,  et  stabularii  ;  but  must  we  not  look  att  I 
cognate  matter,  and  Bee  how  far  a  storm,  hoW*I 
wild,  is  covered  by  the  words  '*  perils  of  W 
seas  "  in  a  policy  of  marine  insurance  r]  Tbswatl 
been  a  distinction  between  perils  of  the  set  H 
the  act  of  God,  in  this  way,  that  perils  of  thea*l 
are  what  could  be  averted ;  for  instance,  J*l 
ordinary  bad  weather  a  ship  strains  and  •**31 
gets  through  her  seams  so  that  the  jp*I 
get  injured,  the  owner  is  liable ;  but  if  a  m| 
rushing  on  board,  breaks  into  a  haJcMH 
that  is  within  the  sense  of  the  exceptioajfl 
act  of  Qod.  The  reason  of  the  role  *'4B 
it  does  not  apply  where  human  collusion  fci .flH 
sible,  and  if  the  carrier  has  not  negtocaai  IflH 
human  precaution  he  is  not  liable.    Tfct  1 
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is  Forward  v.  Pittard  (1  Term  Eep.  27), 
rhere  judgment  was  delivered  by  Lord  Mansfield. 
That  case  is  followed  by  the  ease  of  The 
V*t»f  and  Mersey  Navigation  Company  v. 
Vood  (3  Esp.  127;  4  Doug.  287),  also  be- 
we  Lord  Mansfield.  The  result  of  the  author- 
ities is  summed  up  by  Story  on  Carriers,  ns. 
10,  511.  [James,  L.J. — Supposing  the  horse  had 
een  put  in  a  padded  box?]  The  duty  of  the 
wrier  is  not  so  to  pack  the  goods  that  no  harm 
ui  come  to  them ;  as,  for  instance,  in  order  to 
revent  wet  reaching  goods,  is  he  bound  to  pack 
iem  in  waterproof  coverings  P     He  is  not  bound 

>  use  extraordinary  means.    His  liability  is  only 

>  use  reasonable  care.  Even  in  the  case  of  fine 
either,  such  circumstances  might  be  found  as 
oold  amount  to  the  act  of  God,  and  which  would 
lerefore  exonerate  the  carrier  from  liability ;  as, 
tr  instance,  if  calm  weather  delays  a  ship  so  that 
wen  meat  carried  by  her  becomes  corrupt,  the 
ftrrier  is  excused :  {Taylor  v.  Dunbar,  L.  Rep.  4 
I.  P.  206.)  [Mellish,  L.J. — If  injury  resulting 
rom  the  act  of  God  is  an  excuse,  as  well  as 
ijnry  resulting  from  the  inherent'  character  of 
he  thing,  the  combined  action  of  the  two  is  an 
ponse.]  Such  is  our  contention  here.  The 
adding  rule  in  determining  what  is  the  act  of 
iod  is  that  no  human  agency  has  been  concerned 
rith  the  act.  If  the  moving  cause  has  been  from 
Mfeoral  causes,  and  there  has  been  no  contributory 
legligence  on  the  part  of  man,  the  carrier  is 
accused.  The  following  authorities  were  also  on 
fata  point  referred  to  in  the  argument : 

Angell  on  Carriers,  sect.  156,  note  ; 

Amies  y.  8tevens,  1  Strange  128  ; 

Colt  v.  M'Mechen,   6   Johnson's    Beports   of   the 

8upreme  Court  of  New  York,  158  ; 
Abbott  on  Shipping,  8th  edit.,  345,  882 ; 
M* Arthur  v.  Seers,  21  Wendell's  New  Tork  Beps.  190 ; 
Williams  y.  Grant,  1  Day  Conn.  Eep.  487 ; 
McKoUs  v.  Marsland,  88  L.  T.  Eep.  N.  8.  265;  L. 

Bep.  10  Ex.  255 ;  44  L.  J.  184,  Ex. ; 
1  Parsons  on  Shipping,  258. 

aoondly,  the  accident  was  owing  to  the  inherent 

lalities  of  the  animal.    An  insurer  is  not  liable 

injury  is  caused  by  the  inherent  quality  of  the 

dug: 

Taylor  v.  Dunbar,  (ubi  sup.) ; 

Kendall  v.  South-Western  Railway   Company,  26 

I*.  T.  Bep.  N.  S.  735;  L.  Bep.  7  Ex.  373 ;  41  L.  J. 

184  Ex.; 
Slower  v.  Great  Western  Railway  Company,  L.  Bep. 

7,  C.  P.  655; 
Jones  on  Bailments,  App.  21 ; 
Clark  v.  Rochester  ana  Syracuse  Railway  Company, 

4  Keraan's  (American)  Bep.  570 ; 
Bmith  y.  Newhaven  Railway  Company,  12  Allen  531. 

Oohen  Q.O.  (Lanyon  with  him)  for  the  plaintiff. 
-If  the  common  law  presses  harshly  on  the 
■trier,  he  may  protect  himself  by  a  bill  of  lading ; 

•  is  not  liable  for  injury  occasioned  by  the  act  of 
hid  or  the  Queen's  enemies,  but  the  onus  is  on 
£m  to  show  that  the  loss  was  so  occasioned,  and 
ixdee*  he  discharges  himself  from  such  onus,  he 

*  liable.  The  question  is,  what  is  the  meaning  of 
he  phrase  actus  Dei  ?  It  is  not  sufficient  to  show 
hat  the  intervention  of  man  is  absent.  Here 
there  was  no  more  intervention  than  in  a  case 
rhere  a  bale  of  cotton  catches  fire  by  spontaneous 
omtrastion,  and  sets  fire  to  adjoining  bales ;  the 
terrier  would  be  exonerated  from  liability  for  the 
rlgxnal  bale,  bat  not  for  the  others.    Where  dam- 

Bwrns  done  to  goods  on  board  a  ship  by  rats, 
fehipowner  was  held  liable  for  such  damage, 


although  he  ha<l  kept  cats  on  board :  (Lover 'oni  v. 
Drury,  8  Ex.  166 ;  22  L.  J.  2,  Ex.) .  The  tendency 
of  rats  to  bite  wood  and  the  tendency  of  a*  bale  on 
fire  to  set  fire  to  other  bales  is  not  the  interven- 
tion of  the  hand  of  man.  The  act  must  not  only 
be  the  act  of  a  higher  power  in  order  to  exonerate 
the  carrier,  but  it  must  be  an  act  that  is  sudden, 
overwhelming,  and  extraordinary.  The  common 
law  rule  by  which  the  carrier  by  sea  is  rendered 
an  insurer  was  founded  by  the  Roman  law  at  a 
time  when  owners  navigated  their  own  ships,  and 
therefore  as  the  goods  were  entirely  under  the 
control  of  the  shipowner  and  his  servants,  it  was 
impossible  for  the  owner  of  the  goods  to  enter  into 
any  question  of  how  injury  was  caused  to  the 
goods  while  under  the  care  of  the  shipowner. 
Therefore  it  was  in  order  to  prevent  litigation,  not 
collusion,  that  the  common  law  rule  came  to  be 
what  it  is  at  the  present  day.  That  was  before 
insurance.  Now  tne  shipowner  can  protect  him- 
self by  exceptions  in  the  bill  of  lading.  He  is  not 
liable  for  perils  of  the  sea :  (Lawrence  v.  Aberdein, 
5  B.  &  Aid.  107 ;  Qabay  v.  Lloyd,  3  B.  &  0. 793.)  All 
the  American  j  urists  and  the  greatest  English  j  udges 
have  laid  it  down  that  it  is  not  the  act  of  God 
unless  it  is  something  unusual,  sudden,  and  cer- 
tain, and  one  that  no  care  operating  between  the 
cause  and  the  effect  could  provide  against.  [James, 
L.  J. — If  between  the  commencement  of  the  storm 
and  the  happening  of  the  injury,  the  placing  of  two 
men  at  the  head  of  the  horse  could  have  prevented 
the  accident,  then  you  say  that  the  act  was  not  in  a 
legal  sense  the  act  of  God  P]  Quite  so.  Kent's 
Comm.  8th  edit.  pp.  784,  785.  The  evidence 
shows  that  there  was  plenty  of  human  interven- 
tion—how  difficult  for  tne  plaintiff  to  show  whether 
such  intervention  was  wise  or  notl 

Benjamin,  Q.O.  in  reply.— -The  act  of  God  must 
first  be  established,  tnen  comes  in  the  human 
intervention;  the  human  intervention  must  not 
be  practically  impossible  but  physically  impossible. 
The  evidence  shows  that  all  care  was  taken. 

Owr  adv.  vult. 

May  29.— The  following  judgments  were  deli- 
vered. 

Cockburn,  O.J. — This  case  involves  a  question 
of  considerable  importance  as  regards  tne  law 
relating  to  carriers  by  sea,  but  the  facts  are  few 
and  simple. 

The  plaintiff  being  the  owner  of  two  horses, 
and  having  occasion  to  send  them  from  Lon- 
don to  Aberdeen,  shipped  them  on  board  a 
steamship  belonging  to  the  oompanv  of  which 
the  defendant  is  the  representative,  plying  regu- 
larly as  a  general  ship  between  the  two  ports. 
The  horses  were  shipped  without  any  bill  of 
lading.  In  the  course  of  the  voyage  a  storm  of 
more  than  ordinary  violence  arose,  and  partly 
from  the  rolling  of  the  vessel  in  the  heavy  sea, 
partly  from  struggling  caused  by  excessive 
fright,  one  of  the  animals,  a  mare,  received  in- 
juries from  which  she  died.  It  is  to  recover 
damages  in  respect  of  her  loss  that  this  action  is 
brought.  The  jury,  in  answer  to  a  question 
specifically  put  to  them,  have  expressly  negatived 
any  want  oi  due  care  on  the  part  of  the  defendant 
either  in  taking  proper  measures  beforehand  to 
protect  the  horses  from  the  effect  of  tempestuous 
weather,  or  in  doing  all  that  could  be  done  to  save 
them  from  the  consequences  of  it  after  the  storm 
had  come  on.  A  further  question  put  to  the  jury 
whether  there  were  any  known  means,  though 
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not  ordinarily  used  in  the  carriage  of  horses  by 
people  of  ordinary  care  and  skill,  by  which  the 
defendant  could  have  prevented  the  injury  to  the 
mare,  bat  to  this  question  the  jary  returned  no 
answer. 

The  question  is  whether,  on  this  state  of 
facts,  the  shipowners  are  liable.  For  the  de- 
fendant it  was  insisted  that  the  storm,  which  was 
the  primary  and  in  a  partial  degree  the  proximate 
cause  of  the  loss,  must  be  taken  to  have  been  an 
"  act  of  God  "  within  the  legal  meaning  of  that 
term,  so  as  to  afford  immunity  to  the  defendants 
as  carriers  (all  due  care  having  been  taken  to  con- 
vey the  mare  safely)  from  liability  in  respect  of 
the  Iosb  complained  of,  and  the  question  to  be 
determined  is  whether  this  contention  is  well 
.founded. 

The  judgment  of  the  Common  Pleas  Divi- 
sion in  favour  of  the  plaintiff,  as  delivered  by 
Brett,  J.,  involvos,  if  I  rightly  understand  it,  the 
following  propositions :  First,  that  the  Roman  law 
relating,  to  bailments  has  been  adopted  by  our 
courts  as  part  of  the  common  law  of  England ; 
secondly,  that  by  the  Roman  law  all  ships, 
whether  common  carriers  or  not,  are  equally 
liable  for  loss  by  inevitable  accident;  thirdly, 
that  such  is  the  rule  of  English  law  as  de- 
rived from  the  Roman  law,  and  as  evidenced  by 
English  authorities ;  fourthly,  that  to  bring  the 
cause  of  damage  or  loss  within  the  meaning  of  the 
term  "  act  of  God,"  so  as  to  give  immunity  to  the 
carrier,  the  damage  or  loss  in  question  must  have 
been  caused  directly  and  exclusively  by  such  a 
direct,  and  violent,  and  sudden,  and  irresistible 
act  of  nature  as  the  defendant  could  not,  by  any 
amount  of  ability,  foresee  would  happen  ;  or  if  he 
could  forsee  that  it  would  happen,  he  could  not  by 
any  amount  of  care  and  skill  resist  so  as  to  prevent 
its  effect;  fifthly,  that  notwithstanding  the  inability 
of  the  jury  to  agree  to  an  answer  to  the  fifth  ques- 
tion left  to  them,  the  defendant  has  in  this  case 
failed  to  satisfy  the  burden  of  proof  cast  upon  him 
so  as  to  bring  himself  clearly  within  the  definition, 
as  it  is  impossible  to  say  that  no  human  ability 
could  forsee  the  reasonable  probability  of  the 
happening  of  rough  weather  on  the  voyage,  and 
that  a  horse  at  sea  might  be  frightened  by  it,  or 
that  no  human  ability  could  prevent  injury  to  a 
frightened  horse  in  such  weather  as  occurred.  In 
no  part  of  this  reasoning  am  I  able  to  concur. 

In  the  first  place,  I  think  it  right  to  observe,  that 
as  the  vessel  by  which  the  mare  was  shipped  was 
one  of  a  line  of  steamers  plying  habitually  between 
given  ports,  and  carrying  the  goods  of  all  comers  as 
a  general  ship,  and  as  from  this  it  necessarily 
follows  that  the  owners  were  common  carriers,  it 
was  altogether  unnecessary  to  the  decision  of  the 
present  case  to  determine  the  question  so  elabor- 
ately discussed  in  the  judgment  of  Brett,  J.,  as  to 
the  liability  of  the  owner  of  a  ship  not  being  a 
general  ship,  but  one  hired  to  carry  a  specific  cargo 
on  a  particular  voyage,  to  make  good  loss  or 
damage  arising  from  inevitable  accident. 

The  question  being,  however,  one  of  considerable 
importance,  though  its  importance  is  materially 
lessened  by  the  general  practice  of  ascertaining  and 
limiting  the  liability  of  the  ship  owner  by  charter- 
party  or  bill  of  lading,  and  the  question  not  having 
before  presented  itself  for  judicial  decision,  I  think 
it  right  to  express  my  dissent  from  the  reasoning 
of  the  court  below,  the  more  so  as  for  the 
opinion  thus  expressed  I  not  only  fail  to  discover 


any  authority  whatever,  but  find  all  jurist*  whi 
treat  of  this  form  of  bailment  carefully  d» 
tinguish  between  the  common  carrier  and  toe  pri- 
vate ship.  Parsons,  a  writer  of  considerate 
authority  on  this  subject,  defines  a  common  earner 
to  be  "  one  who  offers  to  carry  goods  for  any  per- 
son  between  certain  termini,  and  on  a  ceita 
route."  He  is  bound  to  carry  for  all  who  tender 
to  him  goods  and  the  price  of  carriage,  and  insure 
these  goods  against  ail  loss,  but  that  arising  fan 
the  act  of  God,  or  the  public  enemy,  and  bu  i 
lien  on  the  goods  for  the  price  of  the  carriage." 
"  If  either  of  these  elements  is  wanting,  ire  mj 
the  carrier  is  not  a  common  carrier,  either  by  land 
or  by  water.  If  we  are  right  in  this,**  he  idk 
"  no  vessel  will  be  a  common  carrier  that  does  act 
ply  regularly,  alone  or  in  connection  with  othai, 
on  some  definite  route,  or  between  two  oertta 
termini"  (1  Parsons'  Shipping  245).  Storrieeal 
to  be  of  a  like  opinion.  "When  it  is  said,  he  ob- 
serves, "  that  the  owners  and  masters  of  ships  ire 
deemed  common  carriers  it  is  to  be  understood  of 
such  ships  as  are  employed  as  general  ships,  orfar 
the  transportation  of  merchandise  for  penoaiii 
general,  such  as  vessels  employed  in  the  coastal 
trade,  or  foreign  trade,  or  on  general  freighting 
business  for  all  persons  offering  goods  on  freigk 
for  the  port  of  destination.  But  if  the  owner  d 
a  shin  employs  it  on  his  account  generally,  or  if  k 
lets  the  tonnage,  with  a  small  exception,  to  asing* 
person,  and  then  for  the  accommodation  of  a 
particular  individual,  he  takes  goods  on  board  far 
freight,  not  receiving  them  for  persons  in  genenl 
he  will  not  be  deemed  a  common  carrier,  but  a 
mere  private  carrier"  (Story  on  Bailments,  sect 
501).  So  Angeli,  speaking  of  shipowners  at  co* 
mon  carriers,  says,  "  When  it  is  said  that  tkt 
owners  and  masters  of  ships  are  treated  as  commoc 
carriers,  it  is  to  be  understood  of  such  ships  m 
are  employed  for  the  transportation  of  merebfr 
disc  for  all  persons  indifferently.  Should  tk 
owner  of  a  ship  employ  it  on  his  own  aocouk 
and  for  the  special  accommodation  of  a  particata 
individual  take  goods  on  board  for  freight  Bft» 
receiving  them  tor  all  persons  indifferently,  kt 
does  not  come  within  the  definition  of  a  comma 
carrier,  he  not  holding  himself  out  as  engaged  ii 
a  public  employment.  But  the  learned  utfcor 
does  not  say  what  would  be  the  case  where  i 
shipowner  holds  himself  out  as  ready  to  send  ha 
vessel  with  cargo  to  any  place  that  may  be  agreed 
on,  but  on  a  private  bargain  and  not  as  a  geiMnl 
ship. 

In  the  absence  of  all  common  law  authoriw 
for  the  proposition  that  by  the  law  of  Engtai 
every  carrier  by  sea  is  subject  to  the  same  liabQi? 
as  the  common  carrier,  the  authority  of  the  Bob* 
law  is  invoked,  but  this  law  on  which  so  maA 
stress  is  laid  in  the  judgment  of  the  Court  i 
Common  Pleas  affords  no  support  to  this  doc- 
trine. In  the  first  place  it  is  a  misapprehend* 
to  suppose  that  the  law  of  England  relating  W  A> 
liability  of  common  carriers  was  derived  fromAi 
Roman  law,  for  the  law  relating  to  it  waff  W 
established  by  our  courts  with  reference  to  or 
riers  by  land  on  whom  the  Roman  law,  ai  imi 
known,  imposed  no  liability  in  respect  of  1* 
beyond  that  of  other  bailees  for  reward,  hjfcj 
second  place  the  Roman  law  made  no  distil**  J 
between  inevitable  accident  arising  fromwk»"H 
our  law  is  termed  the  "act  of  God,"  and  is** 
able  accident  arising  from  other  causes,  M1 
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the  contrary,  afforded  immunity  to  the  carrier 
without  distinction  whenever  the  loss  resulted 
from  casus  fortuitus,  or  as  it  is  also  called  damnum 
fat  ale,  or  vis  major,  unforeseen  and  unavoidable 
accident.  The  language  of  the  Prrotorinn  Edict 
as  given  in  the  digest,  might,  indeed,  if  it  stood 
alone,  lead  to  the  p apposition  that  the  liability  of 
the  carrier  by  Hea  was  unlimited.  "  Ait  prator, 
naatffi,  caupones,  stabularii  quod  cujusque  salvum 
fore  receperitit,  nisi  restituant,  in  eos  judicinm 
dabo."  (Dig.  IV.,  Lib.  9,  pro.)  But,  Ulpian, 
who  gives  the  words  quoted  in  his  treatise  on  the 
edict,  explains  this  meaning :  "  Hoc  edicfco  omni- 
modo  qui  reoepit  tcnetur,  etiam  si  sine  culpa  ejus 
res  periit  vel  damnum  datum  est  nisi  si  quid 
damno  fatali  contingit.  Inde  labeo  scribit  si  quid 
nauf  ragio  aut  per  vim  piratarnm  perierit,  non  esse 
iniquum  exceptioncm  ei  dari.  Idem  erit  dicendum 
si  in  stabulo  aut  in  caupona  vis  major  contigeritJ" 
In  the  one  case  the  absence  of  culpa  makes  no 
difference.  In  the  other  it  does.  No  difference 
of  opinion  exists  among  civilians  as  to  the  law  on 
this  subject.  There  is  no  doubt  that  inevitable 
accident,  "damnum  fatale,"  "casus  fortuitus,"  "  vis 
major,*'  for  these  are  synonomous  terms,  exempt 
the  carrier  from  liability.  "  Casus  fortuitus,"  says 
Averani,  "  appellatur  vis  major,  vis  ,divina,  fatum, 
damnum  fatale,  fatalitas."  Such  is  the  Roman 
law,  and  such  is  the  existing  law  of  all  the  nations 
which  have  adopted  the  Roman  law,  France,  Spain, 
Italy,  Germany,  Holland,  and,  to  come  nearer 
home,  Scotland.  It  is  embodied  in  the  Code 
Civile  of  France.  Treating  of  carriers  by  land 
and  by  water,  the  Code  says  (art.  1754) :  "  lis 
sont  responsible  de  la  perte,  et  des  avaries  des 
choses  qui  leur  sont  confines,  a  moins  qu'ils  ne 
prouvent  qu'elles  ont  dte*  perdues  et  avaries  par 
cas  fortuit  ou  force  majeure."  That  such  is  the 
law  of  Scotland  we  learn  from  what  is  said  in 
ISrskines  Institutes  (pp.  591, 592,  n),  froji  which  it 
appears  that  not  only  storm  and  pirates,  but  also 
housebreaking  and  fire  constitute  damnum  fat  ah  t 
which  will  exonerate  the  innkeeper  or  carrier.  See 
also  the  appendix  to  Stair's  Institutes,  by  More 
(p.  57). 

Bat  not  only  does  this  essential  difference 
between  the  Roman  law  and  our  own  suffice  to 
•how  that  so  far  as  the  liability  of  carriers  is  con- 
cerned, our  law  has  not  been  derived  from  tbo 
Soman ;  as  matter  of  legal  history  we  know  that 
the  more  rigorous  law  of  later  times,  first  intro- 
duced during  the  reign  of  Elizabeth,  was  in  tbo 
first  instance  established  with  reference  to  carriers 
by  laud,  to  whom  by  the  Roman  law  no  such 
liability  attached.  It  was  not  till  the  ensuing 
reign,  in  the  11th  of  James  I.,  that  it  w;is 
decided,  in  Rich  v.  Kneeland  (3  Cro.  Jac.  330, 
Hob.  17),  that  the  common  hoy  man  or  carrier 
by  water  stood  on  the  same  fooling  as  a 
common  carrier  by  land,  and  rightly,  for 
in  principle  there  could  be  no  difference  be- 
tween them.  The  next  case  in  point  of  date  (and 
it  is  the  first  case  in  the  books)  in  which  the 
liability  of  the  owner  of  a  seagoing  ship  comes  in 

S ration,  is  the  well-known  case  of  Morse  v.  Slue 
Ventris,  190,  238),  in  which  it  was  held,  after 
a  trial  at  bar,  that  whore  a  ship,  lving  in  the 
Thames,  was  boarded  by  robbers,  who  took  the 
plaintiff's  goods,  which  had  been  loaded  on  board 
the  vessel,  ont  of  her,  in  an  action  brought  against 
aha  master,  the  plaintiff  was  entitled  to  recover. 
And  it  certainly  surprises  me  that  this  case  should 


be  relied  on  as  an  authority  for  the  position  that 
the  liability  of  a  common  carrier  attache?  to  the 
shipowner  or  master  where  tho  ship  is  not  a 
general  ship ;  for  though  it  is  not  expressly  said 
that  the  ship  in  question  was  a  general  ship, 
whioh  has  lea  to  the  somewhat  hasty  assumption 
that  she  was  not,  the  internal  evidence  shows 
conclusively  that  she  was  so.  In  the  first  place 
the  declaration  is  laid  on  the  custom  of  the  realm, 
and  we  know  that  the  only  custom  to  which  effect 
had,  up  to  that  time,  been  given,  and  that  quite 
in  recent  times,  was  in  respect  of  common 
carriers  by  land,  and  still  more  recently  in  respect 
of  common  carriers  by  water.  Secondly,  Hale, 
G.J.,  in  giving  judgment,  puts  the  case  as  on  all 
fours  with  that  of  a  common  carrier  or  hdyman 
and  nowhere  says  that  it  is  to  be  treated  as  that 
of  a  private  ship.  "  He  who  would  take  off  the 
master  from  this  action," '  says  the  Chief  Justice, 
"  must  assign  the  difference  between  it  and  the 
case  of  a  hoy  man,  common  carrier,  or  inn  holder." 
Doubtless  the  counsel  for  the  defendant,  if  the 
case  had  been  distinguishable  on  the  ground  that 
the  vessel  was  not  a  common  ship,  would  have 
pointed  out  the  difference,  and,  at  all  events, 
taken  the  point ;  and  in  the  corresponding  report 
of  the  case  in  Lovinz  (2  Lev.  69),  the  case  of  Rich 
v.  Kneeland  having  been  referred  to,  the  Chief 
Justice  is  reported  to  have  said  that  the 
case  "  differed  not  from  that  of  the  hoy  man." 
But  in  that  case  of  Rich  v.  Kneeland  we  know 
that  the  barge  or  hoy  was  a  common  vessel, 
and  it  is  obvious  that  if  in  Morse  v.  Slue  the  vessel 
had  been  a  private  one,  instead  of  treating  the  case 
as  identical  with  that  of  the  common  hoyman,  the 
Chief  Justice  would  have  put  it  on  the  ground  that 
all  Bea  going  vessels  were  subject  to  the  larger 
liability.  But,  besides  this,  there  is  a  circumstance 
which  appears  to  have  been  overlooked,  which  is 
a  decision  to  show  that  the  ship  must  have  been  a 
general  ship.  It  is  mentioned  in  the  report  in 
ventris  that  the  ship  was  a  vessel  of  150  tons 
burden  bound  for  Cadiz,  while  the  goods  shipped 
by  the  plaintiff  consisted  of  three  trunks,  contain- 
ing 400  pairs  of  silk  stockings  and  1741b.  of  silk. 
It  seems  idle  to  suppose  that  a  ship  of  that  size 
would  have  been  hired  on  such  a  voyage  for  the 
purpose  of  carrying  the  plaintiff's  three  trunks  as 
her  entire  cargo.  There  seems,  therefore,  no 
reasonable  doubt  that  the  ship  was  a  general  ship. 
In  like  manner  in  the  case  of  Dale  v.  Hall  (1  Wilson, 
281),  although  the  declaration  was  not  upon  the 
custom  of  the  realm,  but  upon  the  implied  obliga- 
tion to  carry  safely,  it  appearing  that  the  defen- 
dant was  a  shipmaster  or  keelman  who  carried 
goods  from  port  to  port,  the  court  decided  in 
favour  of  the  plaintiff,  expressly  on  the  liability  of 
the  defendant  as  a  common  carrier  ( thou  gji  the  latter 
was  prepared  to  show  an  absence  of  negligence  on 
his  parb),  on  the  ground  that  the  allegation  of  the 
duty  of  a  common  carrier  "  to  carry  safely  "  was 
equivalent  to  a  declaration  on  the  custom  of  the 
realm.  In  the  subsequent  case  of  Barclay  v. 
Cuculla  y  Ouna  (3.  Doug.  389),  which  was  a  case 
where  as  in  Morse  v.  Slue  goods  had  been  forcibly 
taken  by  thieves  from  a  ship  lying  in  the  Thames, 
on  the  objection  being  takeu  on  behalf  of  the  de- 
fendant that  he  was  not  charged  in  the  declaration 
on  the  custom  of  the  realm,  while  there  was 
neither  express  undertaking  or  negligence  to  make 
him  liable  otherwise,  the  answer  of  the  court  is 
"  that  there  was  no  question  at  tho  trial  as  to  the 
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ship  being  a  general  ship,"  and  Lord  Mansfield 
adds  that  it  was  impossible  to  distinguish  the  case 
from  that  of  a  common  carrier.  Thus  far  the 
reported  cases  as  to  carriers  by  sea  have  been 
cases  of  general  vessels.  The  next  case  in  ooint  of 
time,  that  of  Lyon  v.  Metis  (5  East.  428),  was  one 
in  which  the  defendant'  kept  sloops  for  carrying 
other  persons'  goods  for  hire,  and  also  lighters  for 
carrying  such  goods  to  and  from  his  sloops,  as 
well  as  to  and  from  the  sloops  of  other  owners. 
One  of  these  lighters,  in  which  goods  of  the  plain- 
tiff were  being  conveyed  on  board  a  sloop,  proved 
leaky,  and  took  in  a  quantity  of  water,  and  the 
goods  became  seriously  damaged,  and  it  was  also 
found  as  a  fact  that  the  goods  had  been  negligently 
stowed.  The  defendant  relied  on  a  notice  that  he 
would  not  be  answerable  for  any  loss  or  damage 
unless  occasioned  by  want  of  ordinary  care  of 
the  master  and  crew,  in  which  case  he  would 
pay  10  per  cent,  on  the  loss  or  damage,  but  that 

Cons  desirous  of  having  their  goods  carried 
from  any  risk  in  respect  of  loss  or  damage, 
whether  arising  from  the  act  of  God,  or  otherwise, 
might  have  them  so  carried  on  entering  into  an 
agreement  to  pay  extra  freight  in  proportion  to 
the  risk.     The  question  was  whether,  no  extra 
freight  having  been  paid,  the  defendant  was  pro- 
tected by  this  notice  from  liability  for  more  than 
10  per  cent,  of   damages.      Nothing  in  reality 
turned  upon  his  being  a  common  carrier,  or  sub- 
ject to  the  liability  of  a  common  carrier.     Some 
discussion,  it  is  true,  took  place  on  the  argument 
as  to  whether  the  defendant  was  a  common  carrier 
or  not;  but  Lord  Ellenborough,  in  giving  judg- 
ment, put  the  matter  on  the  right  footing,  namely, 
that  a  carrier  by  water  impliedly  engages  that  his 
vessel  should  be  water  tight,  an  obligation  ob- 
viously applicable  to  all  carriers,  whether  common 
carriers  or  otherwise,  and  that  the  defendant  could 
not  be  taken  to  have  intended  by  such  a  notice  to 
claim  immunity  in  respect  of  his  own  breach  of 
contract,  but  only  immunity  above  10  per  cent, 
for  loss  or  damage  arising  from  the  negligence  of 
the  master  and  crew,  and  total  immunity  in  respect 
of  loss  or  damage  from  the  act  of  God  or  other 
cause  unless  extra  freight  was  paid.  The  owner,  no 
doubt,  thought  his  liability  that  of  a  common  car- 
rier, and,  as  Lord  Ellenborough  points  out,  sought 
to  protect  himself  accordingly;  but  Lord  Ellen- 
borough nowhere  treats  him  as  such,  but  deoidos 
the  case  on  a  general  ground  applicable  to   all 
carriers,  whether  common   or  private.      Yet  this 
case  is  relied  on  as  showing  that  a  man  who  lets 
out  a  lighter  or  ship  not  to  carry  the  goods  of 
general  comers,  but  to  a  particular  individual  on  a 
specific  job  or  contract,  if  his  business  be  to  let 
out  lighters  or  ships,  is  a  common  carrier,  or  is  at 
all  events  subject  to  an  equal  degree  of  liability. 
The  last  case  is  that  of  the  Liver  Alkali  Company 
v.    Johnson    (cmte,    vol.    1,    p.    380;    vol.    2,    p. 
332;    31   L.  T.  Rep.  N.   S.  95;   L.  Rep.  9  Ex. 
338 ;  43  L.  J.,  216,  Ex.),  in  which  the  defendant 
was  a  barge  owner  and  let  out  his  vessels  for  con- 
veyance of  goods  to  any  customers  who  applied  to 
him.    Each  voyage  was  made  under  a  separate 
agreement,  and  a  barge  was  not  let  to  more  than 
one  person  for  the  same  voyage.    The  defendant 
did  not  ply  within  any  fixed  termini,  but  the  cus- 
tomer fixed  in    each  particular  case    the  points 
of  arrival  and  departure.     In  an  action  against 
the  defendant  by  the  plaintiffs  for  not  safely  and 
securely  carrying    certain  goods,  the  Court  of 


Exchequer  Chamber  held,  affirming  the  judgment 
of  the  Court  of  Exchequer,  that  the  defendant 
was  a  common  carrier,  and  liable  as  such.  Mr. 
Justice  Brett,  differing  from  the  majority,  held 
that  the  defendant  was  not  a  common  carrier,  tat 
asserting  the  same  doctrine  as  in  the  iudjzmeat 


have  already  intimated,  I  can  find  no  trace 
whatever.  Wo  are  of  course,  bound  by  the 
decision  of  the  Court  of  Exchequer  Chamber,  m 
the  case  referred  to,  as  that  of  a  court  of  appellate 
jurisdiction,  and  which  therefore  can  onlj  be 
reviewed  by  a  court  of  ultimate  appeal;  but  I 
cannot  help  seeing  the  difficulty  which  stands  in 
the  way  of  the  ruling  in  that  case,  namely,  that  it 
is  essential  to  the  character  of  a  common  carrier 
that  he  is  bound  to  carry  the  goods  of  all  person 
applying  to  him,  while  it  never  has  been  held, 
and,  as  it  seems  to  me,  could  not  he  held,  that  a 

Serson  who  lets  out  vessels  or  vehicles  to  in- 
ividual  customers  on  their  application  was  liable 
to  an  action  for  refusing  the  use  of  such  vessel  or 
vehicle  if  required  to  furnish  it.  At  all  eventa,  s 
is  obvious  that  the  decision  of  the  Court  of  Ex- 
chequer Chamber  having  proceeded  on  the  ground 
that  the  defendant  in  that  case  was  a  common 
carrier,  the  decision  is  no  authority  for  the  poar 
tion  taken  in  the  court  below  that  all  shipowner! 
are  equally  liable  for  loss  by  inevitable  accadsBt 
It  is  plain  that  the  majority  of  the  court  did  not 
adopt  the  view  of  Brett,  J. 

While  it  does  not  lie  within  our  province  to 
criticise  the  law  we  have  to  administer,  or  to 
question    its    policy,  I  cannot    but    think  that 


we  are  not  called  upon  to  extend  a  pnwapn 
of  extreme  rigour  peculiar  to  our  own  law,  and 
the  absence  of  which  in  the  law  of  other  nations 
has  not  been  found  by  experience  to  lead  to 
the  evils  for  the  prevention  of  which  our  lav 
was  supposed  to  bo  necessary,  further  than  it  bai 
hitherto  been  applied.  I  cannot,  therefore,  concur 
in  the  opinion  expressed  in  the  judgment  delivered 
by  Brett,  J.,  that  by  the  law  of  England  all  car- 
riers by  sea  are  subject  to  the  liability  which  by 
that  law  undoubtedly  attaches  to  the  comma 
carrier  whether  by  sea  or  by  land. 

But  there  being  no  doubt  that  in  the  case  before 
us  the  shipowner  was  a  common  carrier,  we  ban 
now  to  deal  with  the  question  on  which  the  decisioB 
turns,  namely,  whether  the  loss  was  occasioned  by 
what  can  properly  be  called  the  "  act  of  God." 

The  definition  which  is  given  by  Brett,  J.  of  what 
is  termed  in  our  law  the  "  act  of  God  "  is  that  "it 
must  be  such  a  direct,  and  violent,  and  sodden 
and  irresistible  act  of  nature  as  could  not  by  any 
amount  of  ability  have  been  foreseen,  or  if  foresee*, 
could  not  by  any  amount  of  human  care  and  akfl 
have  been  resisted."  The  judgment  then  proceed* 
"  We  cannot  say,  notwithstanding  the  inability  a! 
the  jury  to  agree  to  an  answer  to  the  fifth  quettav 
left  to  them,  that  the  defendant  has  in  this  otft 
satisfied  the  burden  of  proof  cast  upon  himaoai 
to  bring  himself  clearly  within  the  definition.  B 
seems  to  me  impossible  to  say  that  no  hsaa» 
ability  could  foresee  the  reasonable  probabiftf ' 
the  happening  of  rough  weather  on  the  vMft  - 
and  that  a  horse  at  sea  might  be  frightened  BfV  | 
or  that  no  human  ability  could  prevent  *  * 
frightened  horse  in  such  weather  as 
The  exposition  here  given  appears 


fhtened  nya\  ■ 
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wide  as  regards  the  degree  of  care  required  of  the 
shipowner,  and  as  exacting  more  than  can  properly 
be  expected  of  him.  It  is  somewhat  remarkable 
that  previously  to  the  present  case  no  judicial  expo- 
sition has  occurred  of  the  meaning  of  the  term 
"  act  of  God/'  as  regards  the  degree  of  care  to  be 
applied  by  the  carrier  in  order  to  entitle  himself  to 
the  benefit  of  its  protection.  We  mast  endeavour 
to  lay  down  an  intelligible  rule. 

That  a  storm  at  sea  is  included  in  the  term 
"  act  of  God "    can  admit    of    no    doubt    what- 
ever.   Storm    and    tempest   have    always    been 
mentioned  in  dealing  with  this  subject  as  among 
the   instances   of    vis  major  coming   uuder  the 
denomination  of  "  act  of  God."    But  it  is  equally 
true  that  it  is  not  under  all  circumstances  that 
inevitable    accident    arising    from   the   so-called 
•'act   of    God,"    will,  any  more    than  inevitable 
accident  in  general  by  the  Roman  and  continental 
law,  afford  immunity  to  the  carrier.    This  must 
depend  on  his  ability  to  avert  the  effects  of  the 
vis  major,  and  the  degree  of  diligence  which  he 
is   bound  to  apply   to  that  end.    It  is  at  once 
obvious,  as  was  pointed  out  by  Lord  Mansfield  in 
Forward  v.  Pittard  (1  T.  R.  27)  that  all  causes  of 
inevitable  acccident,  "casus  fortuitus,**  may  be 
divided  into  two  classes,  those  which  are  occasioned 
by  the  elementary  forces  of  nature  unconnected 
with  the  agency  of  man  or  other  cause,  and  those 
which  have  their  origin  either  in  the  whole  or  in 
part  in  the  agency  of  man  whether  in  acts  of  com- 
mission or  omission,  of  nonfeasance  or  of  mis- 
feasance, or  in  any  other  cause  independent  of  the 
agency  of  natural  forces.    It  is  obvious  that  it 
would  be  altogether  incongruous  to  apply  the  term 
"act  of  God  '  to  the  latter  class  of  inevitable 
accident.     It  is    equally  clear  that  storm    and 
tempest  belong  to  the  class  to  which  the  term 
"act  of  God"  is  properly  applicable.    On  the  other 
hand,  it  must  be  admitted  that  it  is  not  because 
an  accident  is  occasioned  by  the  agency  of  nature 
and  therefore  by  what  may  be  termed  the  "  act  of 
God  "  that  it  necessarily  follows  that  the  carrier 
is  entitled  to  immunity.    The  rain  which  fertilises 
the  earth,  and  the  wind  which  enables  the  ship  to 
navigate  the  ocean  are  as  much  within  the  term 
"  act  of  God  "  as  the  rainfall  which  causes  a  river 
to  burst  its  banks  and  carry  destruction  over  a 
whole  district,  or  the  cyclone  that  drives  a  ship 
against  a  rock  or  sends  it  to  the  bottom.    Yet  the 
carrier,  who  by  the  rule  is  entitled  to  protection 
in  the  latter  case,  would  clearly  not  be  able  to 
claim  it  in  the  former.    For  here  another  principle 
comes  into  play.    The  carrier  is  bound  to  do  his 
utmost  to  protect  the  goods  committed  to  his 
charge  from  loss  or  damage,  and  if  he  fails  herein 
becomes  liable  from  the  nature  of  his  contract. 
In  the  one  case  he  can  protect  the  goods  by  proper 
care,  in  the  other  it  is  beyond  his  power  to  do  so. 
If  by  his  default  in  omitting  to  take  the  necessary 
care,  loss  or  damage  occurs,  he  remains  responsible 
though  the  so-called  "  act  of  God  "  may  have  been 
the  immediate  cause  of  the  mischief.  If  the  ship  is 
unseaworthy,  and  hence  perishes  from  the  storm 
which  it  otherwise    would  have   weathered;    if 
the  carrier,  by  undue  deviation  or  delay  exposes 
himself  to  the  danger  which  he  would   other- 
wise have   avoided,  or  if,  by  his  rashness,  he 
unnecessarily  encounters  it  by  putting  to  sea  in 
a  rasing  storm,  the  loss  cannot  be  said  to  be  dee 
to  the  act  of  God  alone,  and  the  carrier  cannot 
hare  the  benefit  of  it.    This   being  granted  the 


question  arises  as  to  the  degree  of  care  which  is  to 
be  required  of  him  to  protect  him  from  liability 
in  respect  of  loss  arising  from  the  act  of  God. 

Not  only,  as  has  been  observed,  has  there  been  no 
judicial  exposition  of  the  meaning  of  the    term 
"  act  of  God,"  as  regards  the  degree  of  care  to  be 
applied  by  the  carrier  in  order  to  entitle  himself 
to    its  protection,    but    the    text  writers,    both 
English  and  American,  are  for  the  most  part  silent 
on  the  subject,  and  afford  little  or  no  assistance. 
As    we  are  here  on  common  ground   with  the 
civilians,  so  far  as  one  head  of  inevitable  accident 
is  concerned,  it  may  bo  of  use  while  endeavouring 
more  clearly  to  fix  the  limits  of  that  class  of  in- 
evitable accidents  which  comes  under  the  head  of 
"act  of  God,"  to  turn  to  their  views  on   that 
subject  with  reference  to  inevitable  accidents  in 
general.    As  the  result  of  the  different  instances 
of  casus  fortuitus,    which  occur  in  the    Digest, 
Viminius  gives  the  following  definition  :  "  Gasum 
fortuitum   definimus  omne  quod  humano  caaptu 
preevideri    non    potest,  neo    cui    proviso    potest 
resisti  :"   ilnstit.  Juris,  lib.  2,  c.  66.)     He  enu- 
merates various  instances :  "  Casus  fortuiti  varii 
sunt,  vcluti  a  vi  ventorum,  turbinum,  pluviarum, 
grandiuum,  fulminum,  cestus,  frigoris,  et  similium 
calami  tat  um  quaa  caelitne  immittuntur.      Nostri 
vim  divinam  dixerunt.     Groci   euv  &l**.      Item 
naufragias,  oquarum  inundationes,  incendia,  mortes 
animahum,    ruin©    a3dium,  fnndorum    chasmata, 
incursus  hostium,  pradonum  impetus.    His  adde 
damna    omnia  a  privatis    illata   quae    quominus 
inferrentur,   nulla  cura  caveri  potuit."     Baldus 
(Queest.  12  No.  4)  gives  the  following  definition : 
"  Casus  fortuitus  est  accidens  quod  per  oustodiam 
curam  vel  diligentiam  mentis  human©  non  potest 
evitari  ab  eo  qui  patitur."    In  our  own  law  on  this 
subject  judicial  authority,  as  has  been  stated,  is 
wanting,    and    the    text    writers,    English    and 
American,  with  one  exception,  afford  little  or  no 
assistance.    Story,  however,  in  speaking  of  the 
perils  of  the  sea,  in  which  storm  and  tempest  are, 
of  course,  included,  and,  consequently,  to  a  great 
extent  the  instances  of  inevitable  accident  at  sea, 
which  come  under  the  term,  '*  act  of  God,"  uses 
the  following  language :  "  The  phrase,  '  perils  of 
the  sea'  whether  understood  in  its  most  limited 
sense  as  importing  a  loss   by  natural  accidents 
peculiar  to  that  element,  or  whether  understood 
in  its  more  extended  sense  as  including  inevitable 
accidents  occurring  upon  that  element,  must  still 
in  either  case  be  understood  to  include  such  losses 
only  to  the  goods  on  board  as  are  of  an  extra- 
ordinary nature,  or  arise  from  some  irresistible 
force,  or  from  inevitable  accident,  or  from  some 
overwhelming  power  which  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill 
and  prudence.    Hence  it  is  that  if  the  loss  occurs 
by  a  peril  of  the  Bea,  which  might  have  been 
avoided  by  the  exercise  of  any  reasonable  skill  or 
diligence  at  the  time  when  it  occurred,  it  is  not 
deemed  to  be  in  the  sense  of  the  phrase  such  a 
loss  by  the  perils  of  the  sea  as  will  exempt  the 
carrier  from  liability,  but  rather  a  loss  by  the 
gross  negligence  of  the  party."    Story,  it  will  be 
observed,  here  speaks  only  of  **  ordinary  exertion 
of  human  skill  and  prudence  and  the  exercise  of 
reasonable  skill  and  diligence."    I  am  of  opinion 
that  this  u  the  true  view  of  the  matter,  and  that 
what  Story  here  says  of  perils  of  the  sea  applies 
equally  to  the  perils  of  the  sea  cooling  within  the 
designation  of  "  acts  of  God."     In  other  words, 
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that  all  that  can  be  required  of  the  carrier  is  that 
he  shall  do  all  that  is  reasonably  and  practically 
possible  to  insure  the  safety  of  the  goods.  If  he 
uses  all  the  known  means  to  which  prudent  and 
experienced  carriers  ordinarily  have  recourse  he 
does  all  that  can  be  reasonably  required  of  him, 
and  if  under  such  circumstances  he  is  overpowered 
by  storm  or  other  natural  agency,  he  is  within  the 
rule  which  gives  immunity  from  the  effects  of 
such  vis  major  as  the  act  of  God.  I  do  not  think 
that  because  some  one  may  have  discovered  some 
more  efficient  method  of  securing  the  goods  which 
has  not  become  generally  known,  or  because  it 
cannot  be  proved  that  if  the  skill  and  ingenuity  of 
engineers  or  others  were  directed  to  the  subject, 
something  more  efficient  might  not  be  produced, 
that  the  carrier  can  be  made  liable.  I  find  no 
authority  for  saying  that  the  vis  major  must  be 
such  as  "  no  amount  of  human  care  or  skill  could 
have  resisted/1  or  the  injury  such  as  "  no  human 
ability  could  have  prevented,"  and  I  think  this 
construction  of  the  rule  erroneous. 

That  the  defendants  here  took  all  the  care 
that  could  reasonably  be  required  of  them 
to  insure  the  safety  of  the  mare,  is,  I  think, 
involved  in  the  finding  of  the  jury  directly 
negativing  negligence,  and  I  think  it  was  not 
incumbent  on  the  defendants  to  establish 
more  than  is  implied  by  that  finding.  The 
matter  becomes,  however,  somewhat  complicated 
from  the  fact  that  the  jury  have  found 
that  the  death  of  the  mare  is  to  be  ascribed 
to  injuries  caused  partly  by  the  rolling  of 
the  vessel,  partly  by  struggles  of  the  animal 
occasioned  by  fright,  leaving  it  doubtful  whether 
the  fright  was  the  natural  effect  of  the  storm, 
or  whether  it  arose  from  an  unusual  degree 
of  timidity  peculiar  to  the  animal,  and  in  excess  of 
what  would  generally  be  displayed  by  horses.  But 
the  plaintiff  is  in  this  dilemma,  if  the  fright 
whicn  led  to  the  struggling  of  the  mare  was  in 
excess  of  what  is  usual  in  horses  on  ship  board  in 
a  storm,  then  the  rule  applies  that  the  carrier  is 
not  liable  where  the  thing  carried  perishes  or 
sustains  damage  by  reason  of  some  quality  inherent 
in  its  nature,  without  any  fault  of  his,  and  which 
it  was  not  possible  for  him  to  guard  against.  If 
on  the  other  hand  the  fright  was  the  natural 
effect  of  the  storm,  and  of  the  agitation  of  the 
ship,  then  it  was  the  immediate  consequence  of 
the  storm,  and  the  injuries  occasioned  by  the 
fright  are  sufficiently  closely  connected  with  the 
storm,  in  other  words,  with  the  act  of  God,  to 
afford  protection  to  the  carrier. 

For  these  reasons  I  arn  of  opinion  that  the 
judgment  of  the  court  below  must  be  reversed, 
and  judgment  entered  for  the  defendant. 

Me  lush,  L.J. — I  do  not  wish  to  give  any 
opinion  on  the  question  whether  the  defendant  if 
he  had  not  been  a  common  carrier  would  have 
been  subject  to  the  liability  of  common  carriers. 
It  is  unnecessary  to  give  any  opinion  on  that  ques- 
tion, because  it  was  admitted  in  the  argument 
before  us  that  the  defendant  was  a  common  car- 
rier. 

I  agree  with  the  Lord  Chief  Justice  that  the 
judgment  of  the  Common  Pleas  Division  ought  to 
be  reversed,  and  generally  with  the  reasons  he  has 
given  in  his  judgment,  if  the  jury  had  found  that 
the  injury  to  the  mare  was  caused  solely  by  more 
than  ordinary  bad  weather  without  any  negligence 
of  the  defendant's  servants,  or  any  fright  and  con- 


sequent struggling  of  the  mare,  I  am  of  opinion 
that  a  plea  that  the  injury  to  the  mare  was  caaaed 
by  the  act  of  God  would  have  been  proved.  It  is 
obvious  that  if  a  horse  is  properly  secured  on  deck, 
and  properly  attended  to  by  the  carrier's  servant, 
and  is  quiet,  and  nevertheless  is  so  injured  as  to 
be  killed  by  the  pitching  of  the  vessel,  the  violence 
of  the  storm  must  be  very  great  indeed,  and  the 
whole  accident  would  be  of  such  an  extraordinary 
character  as  plainly  to  amount  to  the  act  of  God 
within  the  authorities.  So,  alpo,  if  the  jarj  had 
found  that  the  injury  was  caused  solely  by  the 
conduct  of  the  mare  herself  by  reason  of  fright 
and  consequent  struggling  without  any  negligence 
on  the  part  of  the  defendant's  servants,  I  am  of 
opinion  that  a  plea  that  the  injury  to  the  marewu 
caused  by  the  vice  of  the  mare  herself  would  ban 
been  proved.  The  cases  of  Kendal  v.  London  ad 
South- Western  Railway  Company  (26  L.  T.  Bep. 
N.  S.  735;  41  L.  J.  Rep.  184,  Ex. ;  L.  Sep.  7Bl 
373)  and  Blower  v.  The  Great  Western  Ra\he*s 
Company  (L.  Rep.  7  C.  P.  655)  are  direct  autho- 
rities to  this  effect.  Now,  if  these  conclaskni 
are  correct,  it  seems  to  me  it  would  be  ab- 
surd to  hold  that,  although  the  injury  to 
the  mare  was  occasioned  by  two  causes  ooav 
bined,  for  neither  of  which  the  carrier  vat 
responsible,  nevertheless  be  was  liable.  It 
may,  no  doubt,  be  true  that  as  the  injur?  of 
the  mare  was  not  solely  occasioned  by  more  that 
ordinary  bad  weather,  the  bad  weather  may 
not  have  been  so  bad  as  to  deserve  the  de- 
scription of  a  direct  and  violent  and  sadden  sad 
irresistible  act  of  nature,  which,  in  the  coot 
below,  it  was  sa\d  it  must  amount  to,  in  order 
to  amount  to  an  aot  of  God.  The  bad  weather 
may  not  have  been  irresistible,  because,  if  it  had 
not  been  for  the  conduct  of  the  mare  herself,  it 
might  have  been  resisted.  So,  also,  the  conduct 
of  the  mare  herself  may  not  have  been  the  so* 
and  irresistible  cause  of  the  injury,  because,  if  it 
had  not  been  for  the  bad  weather  any  injarktf 
effect  from  the  fright  and  struggling  of  the  maie 
might,  by  reasonable  precautions,  have  been  pre- 
vented. Still  it  may  be  perfectly  true,  and  1  think 
the  jury  must  be  taken  to  have  found  it  was  traa. 
that  the  more  than  ordinary  bad  weather,  and  the 
fright  and  struggling  of  the  mare  herself,  did  to- 
gether form  a  direct  and  violent  and  irresistM* 
cause  of  the  damage  which  the  mare  suffered. 

In  the  court  below  the  learned  judges  first  cor 
aider  the  question  whether  the  loss  in  this  cased! 
be  considered  to  have  occurred  by  the  act  of  God; 
and  because  the  bad  weather  did  not,  in  (her 
opinion,  amount  to  a  direct  and  violent  and  sudd* 
and  irresistible  act  of  nature,  they  came  to  tat 
conclusion  that  the  loss  was  not  occasioned  by  thi 
act  of  God.  They  then  consider  whether  the  los 
was  occasioned  by  the  vice  of  the  mare  herself,  ail 
because  they  think  that  the  fright  and  struggbff 
of  the  mare  was  occasioned  principally  by  the  ha 
weather  they  hold  that  the  loss  was  not  oocaskavi 
by  the  vice  of  the  mare  herself.  The  object* 
to  this  mode  of  considering  the  case  seems  to 
me  to  be  that  the  two  causes  of  loss  are  eat 
side-red  separately,  and  because  neither,  to** 
separately,  affords  an  answer  to  the  planattft 
claim,  it  is  assumed  that  both,  taken  tflgitH 
cannot  afford  an  answer. 

Now,  I  am  of  opinion  we  ought  to  faoai  aW 
notwithstanding    neither    the    more    At — 


nary    bad  weather,  nor  the    fright  sad  to 
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gling  of  the  mare  herself,  each  taken  separately 
were  sufficient  to  account  for  the  loss,  yet  if 
both  taken  together  formed  an  irresistible 
cause  of  the  loss  in  this  sense,  that  by  no 
reasonable  precaution  on  the  part  of  the  carrier 
could  the  damage  resulting  from  them  have  been 
prevented,  the  carrier  is  protected.  It  being  a 
clear  rule  of  law  that  if  the  loss  of  the  goods  car- 
ried is  occasioned  by  an  irresistible  act  of  nature 
the  carrier  is  protected,  and  another  clear  rule  of 
law  that  if  the  loss  of  the  goods  is  solely  occasioned 
by  a  defect  in  the  thing  itself  the  carrier  is  also 
protected,  it  seems  to  me  to  follow  that  if  a  loss 
IB  occasioned  partly  by  an  act  of  nature,  although 
one  not  by  itself  irresistible,  and  partly  by  a 
defect  in  the  thing  itself,  although  that  defect  is 
not  the  sole  cause  of  the  loss,  and  the  carrier  has 
no  means  of  preventing  the  combined  effect  of  the 
two  causes,  he  ought  to  be  held  to  be  protected. 
The  principle  seems  to  me  to  be  that  a  carrier 
does  not  insure  against  acts  of  nature,  and  does 
not  insure  against  defects  in  the  thing  carried 
itself ;  but  in  order  to  make  out  a  defence  the  car- 
rier must  he  able  to  prove  that  either  cause  taken 
separately  or  both  taken  together  formed  the  sole 
and  direct  and  irresistible  cause  of  the  loss.  I  think, 
however,  that  in  order  to  prove  that  the  cause  of 
the  loss  was  irresistible  it  is  not  necessary  to  prove 
that  it  wus  absolutely  impossible  for  the  carrier  to 
prevent  it,  but  that  it  is  sufficient  to  prove  that  by 
no  reasonable  precaution  under  the  circumstances 
|    could  it  have  been  prevented. 

For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  court  below  ought  to  be  re- 
versed, and  the  rule  to  enter  a  verdict  for  the 
plaintiff  discharged. 

Clea8BT,  B.— -I  should  hesitate  to  decide  this 
case  upon  the  general  ground  much  insisted  on 
during  the  argument  that  where  there  is  a  loss 
or  destruction  of  anything  intrusted  to  a  carrier 
from  natural  causes  without  the  intervention  of 
any  human  agency  the  carrier  is  discharged.  In 
other  words,  that  the  exception  of  "  the  act  of 
God  "  from  the  carrier's  responsibility  applied  to 
every  condition  of  things  resulting  from  natural 
causes.  The  words  "  act  of  God  as  applied  to 
toe  carrier's  exemption  comprehend  no  doubt 
such  events  as  earthquakes  and  all  other  convul- 
sions of  nature.  Violent  storms  and  tempests 
have  always  been  considered  as  coining  within  the 
words,  and  men  have  thought  they  could  avert 
them  by  prayers  and  offerings.  Mr.  Wallace,  the 
American  editor  of  Smith's  Leading  Cases,  as 
cited  in  the  note  to  Angell  on  Carriers,  sect.  155, 
p.  153,  attempts  a  definition,  "Upon  the  whole  it 
would  seem  that  the  act  of  God  signifies  the  extra- 
ordinary violence  of  nature."  This  entirely  dis- 
approyes  of  those  American  cases  referred  to  in 
the  argument,  Colt  v.  M'Meeher  and  Williams  v. 
Qrant  (ubi  sup.),  which  appeared  to  go  to  the  ex- 
tent of  showing  that  "  act  of  God  "  and  "  act  of 

•  nature"  meant  the  same  thing.  I  mean,  of 
«    course,  "  act  of  God "  as  applied  to  the  carrier's 

•  exception.  I  would  not  adopt  this  or  any  defini- 
,  tion  as  exact  and  including  all  caser  ;  but  wher- 
.    ever   there  is  that  unusual  violence    of   nature 

against  which,  in  the  opinion  of  the  jury,  precau- 
tions would  be  considered  unavailing,  ana  could 
not  be  expected  to  be  taken,  I  should  say  the  case 
would  come  within  the  exception. 

Now  how  does  the  present  case  stand  as  re- 
gards this?     I  should  have  been   better  satis- 


fied   if   the   note    of    the  case  had  shown  more 
distinctly    that    there    had     been    in   this    case 
the   intervention  of  the  act  of  God  in  the  sense 
which  I  have  mentioned.     Still,  looking  at  the 
language  of  the  questions  put  to  the  jury,  and  the 
answers,  it  is  afair  conclusion,  I  think,  that  the  wea- 
ther, was  of  such  a  nature  "  more  than  ordinary  bad 
weather,"  as  to  come  within  the  meaning  of  "  act 
of  God."    It  seems  to  have  been  argued  in  that 
way,  and  if  that  be  so,  the  judgment  of  the  Court 
below  is  subject  to  this  criticism,  that  though  the 
carrier  is  excused  by  the  "  act  of  God,"  he  is  yet 
bound  to  use  precautions  against  the  "act  of 
God."    This  seems  an  inconsistency,  and  I  should 
feel  fully  justified  in  saying  that  if  the  "act  of 
God  "  and  the  nature  of  the  animal  combined  to 
produce  the  injury,  the  defendants  would  be  dis- 
charged.   The  fifth  question  asks :  "  Were  there 
known  means  not  ordinarily  used  in  the  carriage 
of  horses  by  sea  by  people  of  ordinary  care  and 
skill,  by  which  the  injury  might  be  prevented  P" 
It  is  not  surprising  that  the  jury  could  not  agree 
upon  an  answer  to  this  question.     Some  would 
say  it  must  be  possible  to  use  means  to  attain 
this  end,  and  of  course  they  could  not  be  unknown 
contrivances,  but  known  to  persons  of  skill,  and 
this  would  lead  to  one  answer ;  others  would  say, 
the  only  known  mrans,  in  the  proper  sense  of  the 
words,  were  means  in  use,  that  is  in  ordinary  use, 
and  this  would  lead  to  an  opposite  answer.     It 
does  not  appear  to  me  that  an  answer  to  that  ques- 
tion was  essential  to  determine  the  case,  because, 
whichever  way  it  was  answered,  the  answers  to  the 
other  questions,  particularly  the  fourth,  determine 
the  case  in  favour  of  the  defendants.    I  consider  it 
expressly  found  that  there  was  no  negligence  on  the 
part  of  the  defendants  in  any  way  contributing  to 
the  injury.    If  the  second  question  had  been  an- 
swered in  the  affirmative  the  case  would  have  come 
within  the  authority  of  decided  cases.    Carriers  of 
live  animals  are  not,  as  such,  without  negligence 
responsible  for  injury  to  or  death  of  the  animals 
carried  by  themselves :  {Blower  v.  Qreat   Western 
Railway  Company,  Kendall  v.  London  and  South' 
Western  Railway  company,  ubi  sup.)    But  in  the 
present  case  it  appears  that  the  injuries  were  due 
to  two  causes  together,  the  rough  weather  and  the 
nature  of  the  animal.     If  the  extraordinary  rough 
weather  can  be  regarded  as  the  act  of  Goof  within 
the  meaning  of  those  words  in  the  exception  then, 
as  I  have  before  stated,  the  case  appears  clear; 
but  if  it  be  not,  still  as  the  jury  have  negatived 
negligence  in  their  answer  to  the  fourth  question, 
it  amounts  to  thiB — that  the  defendants  took  all 
reasonable  and  proper  precautions  against  rough 
weather,  but  still  the  extraordinary  bad  weather 
and  nature  of  the  animal  caused  the  injury.    This, 
in  my  opinipn,  is  sufficient  to  absolve  the  carriers, 
because,  all  negligence  being  negatived,  they  can- 
not be  said  in  any  way  to  have  contributed  to  the 
injury,  and  so  far  as  being  carriers  they  are  in- 
surers, this  liability  does  not  extend  to  injuries 
caused    by    the  animals    themselves,   and   even 
though  the    extraordinary    rough  weather  may 
have  contributed  directly,  yet  no  direct  conclusion 
could    be  founded     upon    the     joint   operation 
of  the  two  causes,  as  no  division  could  be  made  of 
the  result    caused  by  each.      The  third  finding 
negatives  the  injury  being  caused  by  the  rough 
weather  alone,  and  as  it  follows  that  the  character 
and  conduct  of  the   animal  mnat  have  been 
effective  cause  the  sounder  conclusion  seems  to 1 
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that  the  plaintiff  (ails  in  making  oat  a  case  to 
recover  anything  rather  Chan  that  the  defendants 
are  to  be  made  responsible  for  the  whole  conse- 
quences of  both  causes  combined. 

The  effect  of  this  opinion  is  that  the  judgment 
of  the  court  below  should  be  reversed. 

Hellish,  L.J.  stated  that  James,  LJ.  concurred 
that  the  decision  of  the  court  below  must  be  re- 
versed, and  desired  to  add  the  following  observa- 
tion : — The  act  of  God  is  a  mere  short  way  of  ex- 
pressing thie  proposition  :  A  common  carrier  is 
not  liable  for  any  accident  as  to  which  he  can 
show  that  it  is  due  to  natural  causes  directly  and 
exclusively,  without  human  intervention,  and  that 
it  could  not  have  been  prevented  by  any  amount  of 
foresight  and  pains  and  care  reasonably  to  be  ex- 
pected from  him.  In  this  case  the  defendant  has 
made  this  out. 

Mbllok,  J,  agreed  that  the  judgment  of  the 
court  below  must  be  reversed. 

Judgment  reverted. 

Solicitors  for  the  plaintilT,  Lyne  and  Holman. 

Solicitors  for  the  defendant,  Lawrance,  Pleas, 
Boyer,  and  Co. 


SITTINGS  AT  LINCOLN'S  INN. 


Wednesday,  May  3,  1876. 
(Before  James  L.J.,  Ragg  allay,  J. A.,  and 

Lush,  J.) 
TEE  Limerick. 
Master's   wage*   and  disbursements — Shipwright*/ 
claim — Collision — Bond  given  by  master — Liabi- 
lity. 
Where  shipwrights  execute  repair*  to  a  ship  at  the 
order  of  the  master  given  under  circumstances  by 
which  the  shiywrighfe  acquire  a  right  to  claim 
against  either  t]i4  owners  or  the  master,  and  Ihey 
elect  to  claim  against  Die  master,  Ike  latter  may, 
in  an  action  far  wages  and  disbursement*,  proceed 
against  the  ship  and  recover  for  the  amount  of 
tuck  shipwrights'  claim  as  a  disbursement  made 
on  ship's  account. 
Wkere  a  ship  through  the  default  of  her  master  has 
run   into   and   damaged  another  ship,   and   the 
master  of  the   former    has  in    res}>ect  of  such 
collision  given  a  bond  for  the  amount  of  the  dam- 
age binding  himself  and  his  owners  and  the  ship, 
he.being  himself  awronqdtier,  cannot,  in  an  action 
for  wages  and  disbursements,  claim  the  amount 
of  such  bond  or  to   be  indemnified  against  any 
claim  to   be  made    against    him  thereunder  in 
respect  oftlte  collision. 
This  was  an  appeal  from  a  judgment  of  the  Bight 
Hon.  Sir  E.  Phillimore  in  a  cause  of  wages  and 
disbursements  instituted   in   the   High   Court   of 
Admiralty  of  England  on  behalf  of  Sheriff  Hopkins, 
master  of   the  steamship    Limerick  against    that 
vessel,  and  against  James   Jutson,  mortgagee  of 
the  vessel,  intervening. 

The  cause  was  instituted  by  the  plaintiff — in 
consequence,  of  the  failure  of  tbeowner  of  the  vessel, 
Mr.  Ireland,  and  of  the  arrest  and  sale  of  the  ship 
in  other  suits— to  recover  his  own  wiigea  and  dis- 

provi sinning,  fitting,  and  repairing  the  ship.     The 

defendant  did  not  oppose  the  claim  altogether,  but 

■imed  a  reference,  and  in  consequence  the  judge 


on  the  14th  July  1875  made  a  decree  for  thepkir 
tiffs  claim,  and  referred  the  sume  to  the  regutnr 
and  merchants  to  report  the  amount  due.  Thechia 
was  heard  before  the  registrar  (Mr.  Bothanj, 
assisted  by  merchants,  on  the  13tli  Deo.  1875,  lit 
12th  and  14th  Feb.  1876  The  plaintiff  fin 
claimed  amongst  Other  things  1021.  0*.  'id.  it* 
amount  of  an  account  due  for  repairs  of  the  liip 
to  Messrs.  Dowson  and  Worth,  shipwright,  tat 
which  had  not  been  paid  to  them  ;  and  also  31)01 
in  respect  of  a  "  bond  given  by  the  master  a 
respect  of  a  collision  between  the  'Limerick  sri 
the  schooner  Skitty  Belle." 

In  reference  to  Dowson  and  Worth's 
appeared  that  the  Limerick  was  in  need 
repairs  in  1875,  and  the  master  was  taken 
son  and  Worth  by  Messrs.  Brealaner  and  Co, *u 
were  the  managing  agents  of  the  ship,  and  he  thtf 
engaged  them  to  effect  the  repairs.  Breslauer  and 
Co.  had  many  ships  under  their  control,  and  wereii 
the  habit  of  employing  Dowson  and  Worth.  Trt 
master's  evidence  on  this  point  was  as  follows; 

Meters.  Dowson  and  Worth  are  known  to  Ma 
Brealaner ,  bat  they  were  not  em  ployed  by  him.  lb.  Fwl 
(their  olerk)  took  me  and  introdnoed  me  to  Hewn.  Lit* 
■on  and  Worth,  felling  them  that  the  Limerick  mi  at 
one  of  their  ships,  they  only  managed  her.  I  oad 
aoooont  for  the  bill  being  made  out  only  to  the  una*. 
I,  in  the  first  place,  Bent  to  Mam.  Dowsonaad  Worts  at 
their  aooount;  I  did  not  know  whether  I  was  HnUteni 
and  wished  to  have  all  the  aoooanta,     I  should  ssy  ast 

this  is  the  aoonnt  they  sent   me  (aoooont   j 1— ft 

They  did  not  at  the  time  make  any  demand  on  m.  I U 
not  hrar  personally  from  them  nntil  two  months  a* 
They  have  not  Basd  me  nor  threatened  ma  with  a  nil 

The  account   referred   to   in  the  evidence 
headed  "  The  owners  of  the  steamship  Lime-tot* 
and  not  "  captain   and  owners,"   as   is  usual   0» 
the  13th  March  1876,  Dowson  and   Worth 
to  the  plaintiff  saying : 

We  are  sorry  to  hare  to  trouble  yon  again  with  nam 
to  our  aooount  against  the  Limerick,  bnt  as  lb.  Jtnss 
denies  his  ownership,  and  Mr.  Ireland  has  failed,  we  Ml 
apply  to  yon  for  payment.  Our  contract  was  made  (at 
yon,  and  yon  are  equally  liable  aa  master  of  thejatal 

Yours  faithfully,     (Signed)     Dowson  AMD  Worn 

As  to  the  claim  on  the  bond  given  for  the  ooB- 
sion  with  the  Skitty  Belle,  it  appeared  tbst  tat 
collision  occurred  on  the  last  voyage  of  A* 
Limerick  whilst  in  charge  of  the  plaintiff  in  tk 

Krt  of  Huelva  in  Spain.  The  Limerick  wn 
>ving  the  port  in  charge  of  the  plaintiff,  and  t» 
his  default  ran  into  and  damaged  the  Skitty  SA 
The  plaintiff  admitted  in  cross- examination  thsW 
anybody  on  board  his  ship  was  wrong,  hens 
wrong.  The  plaintiff  did  not  communicate  »*■ 
his  owners  before  giving  the  bond.  The  maters! 
parts  of  the  bond  were  aa  follows : — 

British  Consulate,  Hatha 

Agreement  between  Sheriff  Hopkins  maitar  of  *> 
S.S.  Limeriok  on  behalf  of  the  owners,  nnderwns* 
and  all  others  oonoerned  in  the  said  vessel  sai  fc 
William  See',  master  of  the  brigantine  SfaW.  **V 
of  Swansea,  for  and  on  behalf  of  the  owner  andaUnsan 
ooncerned  in  the  said  brigentiBa- 

Mr.  Sheriff  Hopkins  acknowledging;  as  he  do*  If 
these  presents,  t'.e  liability  of  the  said  saaw*f 
Limerick  to  the  payment  of  the  damages.  loM* 
tentions,  oasts,  and  expenses  sustained  L  .  LL_  L.iiiSaS 
Skitty  ISAlr,  in  ..onseqnanoe  of  her  being-  run  iafcVsfwJ 
said  steamship  Limerick  nnder  his  oomnn  '  "  **' 
bind«  himself,  owners,  on  dor  writer",  and  all 
corned  in  his  said  vessel  to  tha  paym 
damages,  losses,  costs,  detentions,  and 
manner  and  with  the  oonditiou*  *Tirmlna         _ 

1.  Mr.  WUHam  Bees,  master  of  tha  fllitsj  J 
nans*  snuh  temoorarv  reoalrs  to  be  daaatS  ". 
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at  this  port  mi  to  pnt  her,  In  tha  opinion  of  surveyors,  in 
•  aesworthy  state  to  proceed  on  her  intended  voyage  to 
the  port  of  Liverpool.  (Then  followed  various  provisions 
at  to  the  full  repairs    and   payment   therefor.)     .    .     . 

6.  On  signing  these  presents,  Mr.  Sheriff  Hopkins  will 
be  at  liberty  to  proceed  with  the  said  steamship  Limerick 
on  her  intended  voyage  without  any  farther  hindranae 
or  detention  on  the  part  of  the  ownere,  masters,  or 
others,  oonoerned  in  the  Skitty  Belle. 

For  the  faithful  performance  of  the  foregoing  agreement, 
Mr.  Sheriff  Hopkins  binde  himeelf,  the  owner!  of  the 
'  eteamship  Limerick,  and  all  othere  oonoemed,  in  the 
penal  earn  of  2001.  to  be  paid  onto  the  owner  or  owner* 
of  the  said  Skitty  Belle,  hie  or  their  exeontora,  adminis- 
trators, or  assigns. 

Thie  done,  eeeled,  and  executed  at  Hnelve,  on  this  6th 
day  of  April  1875.  (Signed)       8.  Hopktns. 

W.  Bibs. 

Before  me  (Signed)     Edwiel  Diaz,  British  Vioo- 


D7 
i  the  schedule  to  tbe  report,  and  as 
the  bond  for  2002.,  and  the  right  of  the  plaintiff 
(  to  priority,  he  found  aa  follows  :— 
~  "I  am  also  of  opinion  that  the  plaintiff  is 
A  entitled  to  have  tbe  sum  of  2001.  retained  in  court 
'  to  answer  any  claim  that  may  be  established 
'     against  him  nnder  the  bond  given  by  him   in 

—  respect  of  the  collision  between  the  Limerick  and 

—  the  Skitty  BeUe.  I  am  farther  of  opinion  that 
•  the  plaintiff  in  this  cause  is  entitled  to  payment  of 

a*  the  amount  found  due  to  him  out  of  the  proceeds 
■*  of  sale  of  the  vessel  Limerick  that  may  be  now 
*JJ  remaining  in  court  in  priority  to  all  other  claims." 
ml  On  the  2?rd  Feb.  1876,  the  defendant  Rave 
m  notice  of  objection  to  this  report,  and  in  due 
_p  coarse  filed  his  petition  in  objection  to  tbe  report, 
'(  and  amongst  other  things  alleged  as  follows  :— 
4.  The  defendant  objects  to  tbe  said  report  in  so  far  a* 
H  finds  that  the  plaintiff  is  entitled  to  hue  the  sum  of 

*  SOOi.  retained  in  oonrt  to  answer  anj  olaim  that  ma;  be 
'.  established  against  the  plaintiff  under  the  bond  given  by 
'  Urn  in  respect  of  the  collision  between  the  Limerick  and 
'  ties  Bkitty  Belle,  upon  the  grounds  that  snob  bond  was 
:  given  by  tbe  plaintiff  without  authority  from  or  due 
1  eonununication  with  the  owner  of  the  Limerick,  that  the 
I  sjsnaathT  himself  m  at  the  time  of  the  collision  oon- 
v     Sooting  the  navigation  of  the  Limerick,  and  that  he  was 

personally  liable  in  respeot  of  tbe  damage  done  to  the 

*  Shitty  Belle  by  reason  of  tbe  said  collision  at  the  time 
■     when  he  executed  the  said  bond. 

r*  6-  And  the  defendant  also  oojeots  to  the  said  report  in 
K  ao  far  as  the  same  allows  to  the  plaintiff  by  item  fifty- 
_i  four  of  the  sohedule  thereto  the  sum  of  1021.  0s.  2d.,  in 
"  raapeet  of  a  olaim  by  Dowson  and  Worth,  shipwrights. 
■*  npon  tbe  ground  that  such  sum  never  was  nlaimed  of 
r-m  ana  plaintiff  by  the  said  Dowson  and  Worth,  and  that 
1,^  the  plaintiff  never  waa  liable  to  the  said  Dowson  and 

^  Worth  in  respeot  of  the  skid  olaim. 
_.        The  plaintiff's  solicitor,  in  the  answer  to  this 

petition,  alleged,  among  otber  things : — 
*T  8.  The  bond  referred  to  In  the  fourth  article  of  the 
~*la»>ftion  was  given  on  behalf  of  the  owners  of  tho  Limerick 
.  fc  the  plaintiff,  noting  nnder  the  advice  of  the  British 
On— alt*  Hnulre,  in  Spain,  where  the  collision  ooonrred, 
S  tad  for  the  beat  interests  of  the  owner  of  the  Limerick, 
^"tt  order  to  prevent  her  arrest  and  detention  in  the  port 
"  "  "  *  " "  lasqnaat  losses  and  expenses,  and  loss 

s,  as  they  submit,  within  the  scope  of 
hority.     Tbe  sot  of  the  plaintiff  In 
?"Jflvtng  this  bond  waa  approved  and  ratified  by  Frederick 
LfaaawaBfl,  the  than  managiufr  owner  of  the  Limerick.     In- 
"*'-  it  bad  been  effected  by  the  said  Frederick  Ireland 

a  behalf  of  the  ownera  of  the  Limerick  against 
MHasaa,  and  tbe  amount  of  the  said  bond  has 
"it  have  been  recovered  from  the  underwriters 
■  for  tbe  benefit  of  thoee  interested 


4.  They  say  that  Dowson  and  Worth  havs  claimed  of 
the  plaintiff  the  sum  allowed  in  item  fifty-four  of  tbe 
Begiatrar's  report,  and  they  submit  to  tbe  oonrt  whether 
the  plaintiff  Is  liable  or  not  in  respeot  of  the  said  olaim. 

The  defendants  denied  the  allegations  of  the 
answer,  and  the  pleadings  were  concluded. 

March  21, 1876.— E.  0.  Glarkson  for  the  defen- 
dant, in  objection. 

W.  0.  F.  PhOUmore  for  the  plaintiff. 

SlB  B.  Philuhoke.— I  am  asked  to  overrule  the 
decision  of  the  Registrar  on  two  points  in  this 
case.  One  is  as  to  a  sum  of  money  due  to  Messrs. 
Dowson  and  Worth  of  1021.  0*.  2d.,  which  the 
registrar  has  allowed.  I  understand,  on  the  ground 
that  it  is  at  least  doubtful  whether  the  master  be 
not  liable  to  those  who  furnished  the  articles  for 
tbe  benefit  of  the  ship,  and  I  think  it  doubtful 
in  spite  of  the  argument  which  has  been  addressed 
1  to  me.  I  think  it  is  very  possible  myself  that  the 
master  may  be  found  liable  for  the  lOai.  0b.  2d.  to 
Dowson  and  Worth ;  at  all  events  it  is  a  question 
as  to  which  I  should  be  sorry  to  give  an  off-hand 
opinion  npon.  But  1  think  the  justice  and  equity 
of  the  case  will  be  answered  by  allowing  the 
mortgagee  to  have  the  1021.  0s.  2d.  upon  his  giving 
security  that  if  the  master  be  found  liable  for  this 
sum  he  will  be  repaid.  That  seems  to  me  to  be  a 
fair  proposition,  and  I  think  the  same  principle 
applies  to  the  other  item.  The  bond  given  by  the 
master  for  2001.  in  respect  of  the  collision  between 
the  Limerick  and  tbe  Skitty  Belle  falls  nnder  the 
category  of  those  cases  decided  in  this  court,  where 
a  master,  acting  bond  fide  for  the  purpose  of 
getting  his  ship  out  of  arrest  in  a  foreign  country, 
has  always  been  upheld.  He  may  or  may  not 
bo  personally  liable  under  this  bond,  but  I  think 
that  what  he  did  was  for  the  benefit  of  the  owners, 
and  I  think  it  wonld  be  a  harsh  thing  to  compel 
him  to  pay,  although  tbe  bond  was  given  in  his 
name  as  well  as  in  that  of  the  ownera;  it  would 
be  a  harsh  thing  to  deprive  him  of  a  lien  he  would 
otherwise  have  on  tbe  ship.  Bat  I  do  not  see 
what  harm  will  happen  if  tbe  2001.  is  paid  out  of 
oonrt  upon  security  being  given  to  cover  it  it  he 
should  be  made  liable. 

The  minute  of  the  order  made  upon  this  judg- 
ment as.  entered  in  the  registry  was  aa  follows : — 
The  judge,  having  heard  counsel  on  both  sides,  ad. 
jonrned  for  a  fortnight  the  further  consideration  of  the 
objection  to  the  registrar's  report  in  this  oanee,  for  the 

Surposo  of  allowing  tha  defendant  to  give  within  fourteen 
ays  if  he  shall  think  fit  a  valid  guarantee  to  Seonre  tbe 
plaintiff  in  respeot  of  the  sum  of  1021.  Oj.  2d.,  claimed 
by  Messsrs.  Dowson  and  Worth,  being  item  No.  54  in 
the  schedule  annexed  to  the  said  report,  and  in  respeot 
of  costs,  if  he  shall  be  sued  for  the  same,  and  also  in 
respeot  of  any  olaim  that  may  be  established  against 
the  plaintiff  nnder  or  in  consequence  of  tbe  bond  for 
"""'  given  by  him,  and  referred  to  in  item  No.  SO  of  the 
'  '   '  >  the  said  report. 


__,**  Bneiva,  ant 
■t  a*  freight,  and 
"■.'law  plaintiff's 
■^•bur  this  bon 


The  defendant,  however,  declined  to  give  secu- 
rity, and  was  desirous  of  appealing,  whereupon 
the  judge,  on  the  4th  April  1876,  made  an  order 
confirming  the  registrar's  report  as  to  tbe  two 
items  above  mentioned,  as  well  as  other  matters 
not  material,  and  pronounced  tbe  sum  found  by 
tbe  report  to  be  dne  to  the  plainUff,  and  con- 
demned the  fffoceeda  of  the  vessel  Lmariif 
therein. 
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May  3,  1876.— From  this  order  the  defendant 
now  appealed. 

E.  G.  Clarkson,  for  the  appellant. — The  master 
was  himself  a  wrongdoer  m  respect  of  this  colli- 
sion, and  cannot  claim  contribution  from  his 
owners  in  respect  of  his  o^n  wrongful  act. 
Moreover,  he  has  bound  himself  personally  by 
the  bond,  and  is  in  consequence  a  principal.  As 
to  Dowson  and  Worth's  claim,  credit  was  not 
given  to  the  master,  and  he  is  not  liable. 

Wathin  Williams,  Q.C.  and  W.  0.  F.  Philli- 
more,  for  the  respondent. — The  bond  was  given 
bond  fide  by  the  master  to  release  the  ship  when 
there  was  urgent  necessity  to  do  so,  therefore  the 
master  must  be  taken  to  have  acted  with  authority 
and  on  behalf  of  his  owners.  If  he  did  so  act  his 
owners  cannot,  we  submit,  set  up  that  he  was 
personally  liable,  and  if  they  cannot,  how  can  the 
mortgagee  do  it  P  The  act  of  the  master  in  giving 
the  bond  was  the  best  thing  he  could  do  for  his 
owners.  As  to  the  claim  of  Dowson  and  Worth, 
the  master,  having  given  the  order,  was  jointly 
liable  with  the  owners,  and  the  material  men  had 
an  option  as  to  whom  they  might  sue,  and  they 
have  elected  to  claim  from  the  master.  The  master 
possibly  had  no  implied  authority  to  charge  his 
own  era  for  necessaries  supplied  in  a  home  port, 
but  here  there  was  express  authority,  because  he 
was  taken  to  the  shipwrights  by  the  managing 
agent  of  the  ship  : 

Hitcheson  v.  Oliver,  5  £11.  &  Bl.  419. 

James,  L.J. — On  the  first  point  the  objection 
must  fail  as  to  the  allowance  of  1022.  0*.  2d.  in 
respect  of  the  repairs.  The  Judge  of  the  Ad- 
miralty Division  came  to  a  right  conclusion  with 
regard  to  that.  The  plaintiff  is  liable  to  Dowson 
and  Worth  if  it  was  a  debt  contracted  under  such 
circumstances  as  to  enable  the  shipwrights  to 
elect  whom  they  would  sue,  the  owners  or  the 
master ;  and  I  am  of  opinion  that  it  was  such  a 
debt. 

With  regard  to  the  other  point  it  stands  upon 
the  evidence  and  the  statement  of  the  captain  and 
in  the  bond  itself,  that  it  was  entirely  uue  to  his 
own  negligence  that  the  collision  happened,  and 
that  he  was  the  wrongdoer.  It  is  impossible 
upon  any  principle  to  say  that  an  agent  can 
charge  as  a  disbursement  n gainst  his  principal 
the  money  which  he  has  made  himself  liable  to 
pay  by  reason  of  his  own  wrong.  It  was  his  duty 
to  remedy  the  mischief,  and  if  he  does  pay  the 
money  under  a  bond  it  is  impossible  to  allow  him 
to  recover  the  sum  against  his  principal  as  a  dis- 
bursement for  the  ship  in  order  to  cure  a  mischief 
which  he  himself  ha9  brought  about. 

Bagg allay,  J. A. — I  am  of  the  same  opinion. 

Lush,  J. — I  am  of  the  same  opinion.  I  agree 
with  my  lords  on  the  first  point.  As  to  the  second 
point  contended  for  by  the  plaintiff,  that  the 
giving  the  bond  was  the  best  thing  to  do  for  the 
owners,  as  it  extricated  the  ship  from  a  difficulty, 
the  master  was  bound  to  do  the  best  for  the 
owners,  and  he  would  have  incurred  greater 
liability  the  longer  ho  kept  the  ship  there ;  but 
although  it  was  done  for  the  benefit  of  his  .owners 
that  does  not  give  him  a  charge  against  them  for 
money  paid  in  respect  of  any  liability  he  incurred 
in  consequence  of  his  own  wrongful  acts.  The 
negligence  is  an  admission  by  the  master  himself, 
and  he  might  have  been  re-examined  on  the 
matter ;  but  it  is  left  nakedly  as  he  gave  it  on  his 


cross-examination.  It  is  clear  that  the  master 
cannot  charge  as  a  disbursement  ajzainst  his  rb* 
cipal  an  expense  which  he  incurred  by  hii  on 
wrongful  act. 

Appeal  allowed  as  to  the  200L,  and  disoMmi 
as  to  the  102L  0«.  2d.,  and  without  costs. 
Solicitors  for  the  plaintiff,  Lowless  and  Co. 
Solicitors  for  the  defendant,  LirMater  and  Co. 


HIGH    COURT    OF    JUSTICE. 


QUEEN'S  BENCH  DIVISION, 

Beport«d  by  M.  W.  McKxllak,  J.  M.  J  mlt  sal 
£.  H.  Amfmlttt,  E»qrs.t  BarxiaUn-ot-XMr. 


April  25  and  26,  1 876. 
Shamd  and  others  v.  Bowes  akd  othbbs. 

Consignment  to  he  shipped  in  one  of  two  numil*- 
Material  part  shipped  in  neither  of  the  two  t*o*tk 
— Refusing  to  accept —  Whether  refusal  to  acef 
justified — Time  for  delivery. 

The  plaintiff  agreed  to  sell,  and  the  defendant  k 
buy, 600  tons  of  rice,  "  to  be  shi^tped  in  the  mostk 

of  March  *£  April"     About  8000  bags  wmni 

on  board  in  February,  and  about  50  bags  in  Mod, 

whereupon  the  defendant  refused  to  accept: 

Held,  that  tlie  shipment  was  not  a  March  thipmai 

and  that  the  defendant's   refusal  to  accept  m 

justified. 

Alexander  v.  Yandersee  (L.  Rep.,  C.  P,  590.),  fr 

tinguished. 
This  was  an  action  for  the  non-acceptance  ofW 
tons  of  rice.  The  rice  had  been  sold  by  the  ph» 
tiffs  to  the  defendants  by  two  contracts,  drid 
March  17  and  March  24  respectively.  Both  that 
contracts  stipulated  that  the  rice  was  to  be  "ship- 
ped at  Madras  or  coast  for  this  port  during  at 

months  of  March  or  April  1874,  per  Bajd  4 
Cochin."  The  rice  was  shipped  in  8200  bags, alii 
which,  except  about  50,  were  put  on  board  befan 
the  1st  March.  Bills  of  lading  were  given  s 
follows : 

February  23 1780  bags. 

24  1780  bags. 

„         28  3560  bags. 

March  3  1080  bags. 

The  ship  sailed  on  the  10th  March,  but  * 
defendants  having  refused  to  accept  the  ctign 
this  action  was  brought. 

The  cause  was  tried  before  Brett,  J.  and  a  spa*1 
jury,  at  the  Michaelmas  Sittings  1875,  whentk 
jury  found  that  the  cargo  was  a  shipment  in  Mud 

or  April,  in  the  ordinary  business  sense  of* 
terms. 

April  25. — Benjamin,  Q.C.  (with  him  Gab*d 
Bruce),  moved  to  enter  judgment  for  the  di* 
dants,  pursuant  to  leave  reserved.     He  cited 
Alexander  ▼.  Vandersee,  L  R+p.,  7  C.  P.  530. 

Cohen,  Q.C.  and  J.  C.  Malthtw,  argued  for* 
plaintiffs.  Cur  adv.  «* 

April  26.— The  court  delivered  oral  judgae** 
follows  : 

Blackburn,  J. — We  have  considered  this 
since  the  argument,  and  have  come  to  the 
sion  that  judgment  ought  to  be  entered  fnrfcj 
defendants.  It  appears  that  the  defends**  M| 
entered  into  two  contracts  to  take  600  taMftM&J 
to  be  shipped  during  March  or  April.  Tfcti 
of  that  contract  is,  that  if  the  rice  had  h$M 
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ped  daring  either  of  the  agreed  months,  the 
defendant  would  have  been  Doond  to  accept  it, 
otherwise  not.  The  question  therefore  is,  whether 
or  not  there  was  a  shipment  during  those  months. 
Now  we  are  met  at  the  outset  by  Alexander  v. 
Vandersee  (L.  Rep.  7  C.  P.  530),  decided  by  the 
Exchequer  Chamber.  This  case,  of  course,  is 
bindingon  us  here,  but  I  take  it  to  be  distinguish- 
able. The  nicts  of  it  were  these :  The  defendant 
contracted  for  the  purchase  of  a  large  quantity 

of  Danubian  maize  for  shipment  in  June  ~^f 
July  1869.  In  fulfilment  of  this  contract,  two 
cargoes  of  maize  were  tendered  to  the  defendant, 
the  bills  of  lading  for  which  were  dated  the  4th 
and  6th  June  1869.  The  loading  of  these  two 
cargoes  was  commenced  on  the  12th  and  16th  May, 
ana  completed  on  the  4th  and  6th  June.  More 
than  half  of  each  cargo  was  put  on  board  in  May. 
It  was  left  to  the  jury  to  say  whether  the  cargoes 
were  "  June  shipments  "  in  the  ordinary  sense  of 
the  term,  and  they  found  that  they  were.  The 
majority  of  the  court  held,  affirming  the  decision 
below,  that  the  verdict  was  rightly  entered 
for  the  plaintiff,  and  also  that  the  question 
was  one  for  the  jury.  Now  what  are  the  un- 
disputed facts  here  P  Three  parcels,  amounting 
in  the  whole  to  nine-tenths  of  the  cargo,  were 
■hipped  in  February,  and  the  bill  of  lading  in 
respect  of  those  parcels  was  signed  in  February. 
So  far  as  these  parcels  are  concerned,  there  was 
in  every  sense  a  complete  shipment.  With  respect 
to  the  remaining  parcel,  the  shipment  of  that  was 
not  completed  till  the  3rd  March.  If  all  the  parcels 
had  been  dealt  with  in  a  manner  similar  to  this 
last,  a  question  might  have  arisen  how  far  Vandersee 
T.  Alexander  {ubi  sup,),  would  apply.  But  it  does 
not  become  necessary  to  consider  this  question. 
The  defendant  agreed  to  take  600  tons  in  March 
or  April ;  such  a  contract  is  not  answered  by  the 
delivery  of  15  tons  in  March  and  185  in  February. 

Mellor  and  Lush,  JJ.  concurred. 

Judgment  for  defendants. 

Solicitors:    Stevens,    Wilkinson,  and  Harries; 
Daftly  and  Hart.         

Tuesday,  June  20,  1876. 

LUTSCHEE  V.  COMPTOIE  D'ESCOMFTB  DS  PABI8. 

Advances  upon  cargoes  to  be  shipped — Bills  drawn 
and  documents  hypothecated— Equitable  title  of 
agent  of  sale. 

Plaintiff  had  arranged  with  a  merchant  in  Africa 
that  the  latter  should  purchase  articles  of  produce 
and  ship  them  for  sale  in  this  country  by  the 
plaintiff  upon  commission,  plaintiff  allowing  the 
African  merchant  to  draw  upon  him  in  order  to 
purchase  the  articles,  and  the  documents  of  title 
of  the  shipments  being  hypothecated  to  the  plain- 
iiff  so  as  to  enable  him  to  provide  funds  to  meet 
Vie  bills  drawn  upon  him.  The  day  after  the 
shipment  of  a  cargo  under  this  arrangement,  the 
African   merchant    stopped   payment,  and    his 

t  liquidator  gave  the  biu  of  lading  to  the  defen- 
dants with  instructions  not  to  part  with  it  unless 
paid  the  value  of  the  cargo.  On  action  brought 
to  recover  bach  the  value  paid  by  the  plaintiff 
under  protest,  and  damages  for  the  detention  of  the 
biU  of  Lading: 

JBUid,'  uvon  demurrer,  thai  the  plaintiff  had  an 
agwtable  tide  to  the  biU  of  lading  under  the 
arrangement,  and  that  the  action  was  maintain* 


Yet.  in,  H.a 


This  was  a  demurrer  to  the  following  statement 
of  claim  : 

1.  The  plaintiff  is  a  merchant  and  carries  on 
business  at  8,  Austin  Friars,  London. 

2.  The  defendants  are  bankers  carrying  on 
business  at  144,  Leadcnhall-street,  London. 

3.  During  and  since  the  month  of  April  1875, 
the  plaintiff  has  had  consigned  to  him  by  Mr. 
Louis  Levy,  a  merchant,  carrying  on  business  at 
Oran,  in  Africa,  cargoes  of  palm  leaves  and  other 
produce,  upon  the  terms  mentioned  in  the  next 
paragraph. 

4.  In  order  to  place  the  said  Mr.  Levy  in  funds 
for  the  purchase  of  the  said  produce,  the  plaintiff 
agreed  to  allow  him  to  draw  upon  the  plaintiff's 
said  firm.  The  said  Mr.  Levy  was  to  make  pur- 
chases in  Africa  of  the  said  produce  and  ship  the 
same  to  the  plaintiff.  The  plaintiff  agreed  to 
effect  sales  in  this  country  of  such  shipments, 
charging  a  commission  thereupon.  The  docu- 
ments of  title  of  such  shipments  were  hypothe- 
cated to  the  plaintiff  so  as  to  enable  him  to  provide 
funds  to  meet  the  bills  drawn  by  the  said  Mr. 
Levy. 

5.  On  the  27th  May  1875,  the  plaintiff,  at  the 
request  of  the  said  Mr.  Levy,  and  in  pursuance  of 
the  said  agreement  set  out  in  the  4th  paragraph, 
contracted  with  the  Tovil  Paper  Company 
(Limited)  carrying  on  business  at  Maidstone,  in 
Kent,  to  sell  to  them  250  tons  of  palm  leaves  at  SI. 
per  ton  free  on  board  in  Oran,  payment  to  be  by 
acceptance  of  the  buyers  at  three  months  on 
delivery  of  the  bill  of  lading.  The  cargo  to  be 
shipped  by  vessel  chartered  by  the  buyers  to  arrive 
at  Oran  aforesaid  not  later  than  31  sb  Oct.  1875. 

6.  The  said  Mr.  Levy  having  drawn  upon  the 
plaintiff  in  pursuance  of  the  said  agreement  set 
out  in  the  4th  paragraph  was  enabled  to  purchase, 
and  did,  in  fact,  purchase  250  tons  of  palm  leaves, 
and  the  same  were  shipped  on  board  the  steamship 
Sydenham,  chartered  by  the  said  Tovil  Paper 
Company  (Limited),  the  loading  of  the  cargo  being 
entirely  completed  on  the  22nd  Oct.  1875. 

7.  The  bill  of  lading  was,  on  the  22nd  Oct.  1875, 
duly  signed  and  handed  by  the  captain  of  the 
steamship  Sydenham  to  the  said  Mr.  Levy,  and 
the  plaintiff  alleges  that  the  same  should  have 
been  transmitted  to  the  plaintiff  by  the  said  Mr. 
Levy  in  order  to  put  the  plaintiff  in  funds  to  meet 
drafts  of  the  saia  Mr.  Levy  upon  the  plaintiff 
under  the  agreement  aforesaid. 

8.  Upon  the  23rd  Oct.  1875,  the  said  Mr.  Levy 
stopped  payment  and  his  affairs  were  placed  in 
liquidation.  The  liquidator  having  obtained  posses- 
sion of  the  said  bill  of  lading  instructed  the  Bank 
of  Algiers  to  transmit  it  to  their  correspondents 
in  London,  who  are  the  defendants,  with  directions 
not  to  part  with  the  same  until  they  were  paid  the 
sum  of  5382.  4a.  2d.,  the  alleged  value  of  the  cargo 
of  250  tons  of  palm  leaves. 

9.  Upon  the  4th  Nov.  1875,  the  plaintiff,  having 
paid  the  drafts  of  the  said  Mr.  Levy  to  a  large 
amount,  which  amount  is  still  due  to  the  plaintiff, 
applied  to  the  defendants  for  the  bill  of  lading,  but 
was  informed  of  the  instructions  they  had 
received.  The  plaintiff  claimed  the  bill  of  lading 
under  his  said  agreement  with  the  said  Mr.  Levy, 
but  the  defendants  refused  to  part  with  the  same 
unless  they  were  paid  the  sum  of  5381.  4*.  2d. 

10.  The  plaintiff,  on  the  8th  Nov.  1875  tinder 
protest  p<ud  to  the  defendants  the  sum  of 
538J.  4*.  2d,  and  obtained  the  said  bill  of  lading. 
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They  then  handed  over  the  bill  of  lading  to  the 
said  Tovil  Paper  Company  (Limited)  in  perform- 
ance of  the  contract  aforesaid. 

11.  The  plaintiff  alleges  that  the  defendants 
improperly  withheld  from  the  plaintiff  the  said  bill 
of  lading  to  which  the  plaintiff  was  entitled  under 
the  said  agreement  witn  the  said  Mr.  Levy. 

The  plaintiff  claims :  First,  the  payment  of 
5382.  4*.  2d.  and  interest  thereon  at  52.  per  cent, 
from  the  8th  Nov.  1875  nntil  judgment ;  secondly, 
250Z.  damages  for  the  detention  of  the  bill  of 
lading ;  thirdly,  such  further  or  other  relief  as  the 
nature  of  the  case  may  require. 

The  following  was  the  second  paragraph  of  the 
statement  of  defence : 

The  defendants  demur  to  the  plaintiff's  state- 
ment of  claim  and  say  that  the  same  is  bad  in  law 
on  the  ground  that  it  shows  no  legal  title  in  the 
plaintiff  to  the  bill  of  lading  in  question,  and  that 
the  mere  breach  of  an  agreement  on  the  part  of 
Mr.  Levy  (assuming  that  it  applied  to  the  cargo  in 
question,  which  is  not  alleged)  gave  no  legal  title 
to  the  bill  of  lading  as  against  the  liquidator  or 
the  defendants  under  the  circumstances  mentioned 
in  the  plaintiff's  statement  of  claim,  so  as  to 
entitle  the  plaintiff  to  recover  the  money  claimed ; 
and  on  other  grounds  in  law  sufficient  to  sustain 
the  demurrer. 

The  following  were  the  plaintiff's  points  of 
argument :  First,  the  statement  of  claim  shows  a 
legal  title  in  the  plaintiff  to  the  bill  of  lading; 
secondly,  the  statement  of  claim  shows  an  equit- 
able title  in  the  plaintiff  to  the  bill  of  lading; 
thirdly,  the  statement  of  claim  shows  that  the 
assignee  of  Mr.  Levy  took  the  bill  of  lading  sub- 
ject to  its  previous  hypothecation  to  the  plaintiff, 
and  the  defendants  as  agents  of  the  assignee  can 
have  no  better  title ;  fourthly,  the  plaintiff  has  a 
legal  title  to  the  5381.  4*.  2d. ;  fifthly,  the  plaintiff 
has  an  equitable  title  to  the  538Z.  4e.  2d. 

The  following  were  the  defendants'  points: 
The  defendants  contend  that  the  statement  of 
claim  does  not  show  such  a  title  in  the  plaintiff  to 
the  bill  of  lading  and  such  a  wrongful  detention 
thereof  by  the  defendants  from  him  as  entitlos  him 
to  recover  back  the  money  paid  to  obtain  possession 
of  the  document.  That  there  was  no  hypotheca- 
tion of  the  document  by  Mr.  Levy  so  as  to  pass 
the  property  in  it  to  the  plaintiff.  That  the  mere 
breach  of  an  agreement  on  the  part  of  Mr.  Levy, 
assuming  that  it  applied  to  the  cargo  in  question 
(which  is  not  alleged),  gave  no  title  to  the  plaintiff, 
after  Levy's  affairs  were  placed  in  liquidation,  to 
have  the  bill  of  lading  delivered  up  to  nim  without 
payment  of  the  value  of  the  cargo.  That  the  mere 
fact  of  the  plaintiff  having  paid  the  drafts  of 
Mr.  Levy,  and  Mr.  Levy  having  become  indebted 
to  the  plaintiff,  gave  him  no  legal  right  to  the  bill 
of  lading  so  as  to  support  this  action. 

Holl  argued  for  the  defendants.— The  facts 
stated  put  the  plaintiff's  claim  within  the  decision 
of  Chinnock  v.  Savnaburu  (6  Jur.  N.  S.  1318).  That 
was  a  demurrer  to  a  bill  in  equity  which  prayed 
substantially,  as  was  held  by  the  Master  of  the 
Rolls,  for  the  specific  performance  of  a  contract 
of  agency;  in  consideration  of  the  plaintiffs 
(auctioneers)  having  advanced  to  the  defendant  a 
sum  of  money,  the  defendant  agreed  in  writing 
to  deposit  with  them  for  sale  tne  whole  of  his 
collection  of  pictures,  Ac.,  upon  the  understanding 
that  the  amount  of  advances  and  the  commission 
wer*  to  be  deducted  from  the  proceeds  of  the  sale. 


The  defendant  deposited  only  a  portion  of  tb 
collection  which,  however,  the  plaintiffs  proceeded 
to  sell,  but  it  realised  a  very  muoh  smaller  sot 
than  was  anticipated  ;  in  fact  not  more  than  kiX 
the  amount  of  the  advances.  The  defendant  ivnued 
to  doposit  for  sale  the  remaining  portion  of  tke 
collection,  and  the  plaintiffs  filed  their  bill  tat 
specific  performance  of  the  agreement.  The 
demurrer  to  this  bill  was  allowed.  The  Master  of 
the  Bolls  considered  that  "  the  object  of  the  bill 
was  to  have  it  declared  that  the  property 
not  delivered  to  the  plaintiff  is  a  security  for 
the  amount  advanced  unon  the  property  wfakk 
was  handed  over  to  them.  On  the  facta  of 
the  case,  I  am  of  opinion  that  the  1500L  was 
not  advanced  on  the  security  of  the  property 
not  deposited  with  the  plaintiffs;  tne  pro- 
perty was  handed  over  at  different  times,  and 
there  was  no  refusal  on  the  part  of  the  plaintifii 
to  advance  the  money  until  the  whole  colkctwe 
was  deposited.  It  must  therefore  be  assumed 
that  they  were  satisfied  with  the  security  offered 
by  the  amount  deposited  with  them.  I  am  of 
opinion,  therefore,  that  no  case  has  been  mads 
out  for  enforcing  the  contract  in  this  court.   Hn 

Slaintiffs  must  proceed  at  law  to  ascertain  whits 
ue  to  them  on  account  of  the  loan  and  coinmiaska, 
and  for  the  damages  which  they  have  sustained." 
The  plaintiff  has  the  same  remedy  in  this  cm, 
but  he  cannot  be  held  to  have  met  the  bills  dnm 
oy  Levy  on  the  security  of  this  cargo  of  whibb 
the  bill  of  lading  had  not  been  deposited  with  bin. 
Benjamin,  Q.C.  (with  him   Anderwm),  for  tte 
plaintiff. — The  plaintiff  had  a  sufficient  equitable 
title  to  this  bill  of  lading,   on    the   agreement 
alleged,  to    support    his    claim  in    this  actios. 
Chinnock  v.  Sainsbury  is  cited  and  discussed  in 
Fisher  on  Mortgages.    The  effect  of  it  is  stated 
in  these  words  (sect.  3) :   "A  mere  contract » 
deposit  property  for  sale,  and  out  of  the  proceed* 
to  pay  advances  made  by  the  intended  aeposiw 
will  not  amount  to  a  security,  if  it  appear  tint 
the  advances  were  not  in  fact  made  on  the  seoariif 
of  the  property,  but  will   be   treated  only  « i 
contract  to  make  a  deposit."     Here,  however,  fc 
appears  that  plaintiff's  advances   were    in  bet 
made  on  the  security  of  these    hypothecations, 
and  that  the  agreement  was   to  give  plarattfi 
lien  upon  each  cargo   shipped.      Mr.   Fisher,  it 
treating  of  Agency  Liens,  says  in  sect.  201:  "ii 
agent  who  has  advanced  money  or  incurred  s> 
bility  on  account  of  his  principal  is  protected  by 
a  lien  on  the  property  in  respect  of  which  ti 
advances  were  made,  or  on  the  produce  of  tfcflk 
of  it.  An  army  agent,  therefore,  in  respect  of  hi 
advances  to  an  officer  for  his  outfit*  has  a  lies  • 
the  purchase-money  of   his   commission ;  and  • 
person  who  has  carried  on  trade  for  another,  ip* 
the  stock  and  debts,  of  which  he  may  restrain  fk 
assignees  in  bankruptcy  of  his   principal  from 
taking  possession.    An  agreement  that  tne  leads' 
of  money  shall  be  employed  to  sell,  and  sball  ■» 
repaid  out  of  the  proceeds  of  goods  expected  V 
be  purchased,  there  being   no   contract  for  tfci 

Eurchase  of  such  goods,  will  not  however  gift 
im  a  lien  upon  goods  which  are  af  terwardi  pa* 
chased  and  sent,  but  were  not  paid  for  with  ii 
money  advanced"  The  authority  for  thes# 
mentioned  instance,  Deane  v.  Byrne*  (13  W.  I 
299),  does  not  apply  to  this  case,  for  her** 
purchase  was  completed  with  the  mootysW 
by  Levy  upon  the  plaintiff.    This  is  a  cms  vM 
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)lication  of  Bristow  v.  Wliitmore  (9  H.  of  L. 
1).  [Cockbubn,  C.J. — How  can  the  defen- 
xmtend  that  this  is  not  an  equitable  lien 
the  plaintiff  possesses   over   the  bill   of 


n 


,  in  reply. — The  statement  of  claim  does 
ke  it  clear  that  the  cargo  waB  purchased  by 
f  8  advances,  nor  that  this  bill  of  lading 
have  been  hypothecated  to  the  plaintiff  it 
had  not  stopped  payment.  [Cockbubn, 
rhe  facts  may  be  loosely  stated,  bnt  the 
3  to  make  the  case  in  my  opinion  too  clear  for 
mt].  At  all  events  Chinnock  v.  Rainsbury 
authority  distinctly   in   the   defendants' 

3URN,  J. — I  think  upon  the  statement  of 
here  can  be  no  question  that  this  cargo  of 
as  of  palm  leaves  was  shipped  under  the 
tent  stated  between  Levy  and  the  plain- 
it  Levy  had  drawn  upon  plaintiff  for  the 
bo  purchase  the  cargo,  and  that  in  pur- 
of  the  agreement  the  bill  of  lading  ought  to 
)en  hypothecated  to  plaintiff  as  the  security 
rhich  he  allowed  Levy  to  draw  upon  him. 
ring  so,  the  plaintiff  was  entitled  at  least  in 
to  be  paid  his  advances  out  of  the  value  of 
rgo   shipped   under   his  agreement  with 

X)B  and  Field  J.J.  concurred. 

Judgment  for  plaintiff. 
iter  for  the  plaintiff,  A.  0.  Ditton. 
itors  for  the  defendants,  Lyne  and  Hobnan. 
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Fisher  v.  Smith. 

insurance  —  Shipowner  and  insurance 
rr — Broker  employing  a  sub-agent — Lien  of 
\genl  forpremvums  paid  by  him — Principal 
%gent--Notice. 

aintiff,  a  shipowner,  who  had,  on  several 
ions  during  three  years  previously,  employed 
\d  Co,  as  insurance  bro/cers,  to  effect  marine 
'ances  for  him,  authorised  them  to  effect  an 
'once  for  him  on  a  cargo  by  a  ship  of  his, 
i  they  accordingly  did  through  the  sub- 
yyofthe  defendant,  also  an  insurance  broker, 
paid  the  premiums  on  the  policies,  and  who 
m  previous  occasions,  by  the  instructions  of 
ui  Co.,  effected  policies  for  the  plaintiff  and 
persons.  The  defendant  had  notice  through- 
hat  8.  and  Co.  were  acting  as  brokers,  and 
the  plaintiff  was  their  principal;  but  the 
\tiff  aid  not  know,  until  after  the  policies  had 
effected,  that  they  had  been  effected  through 

fendant,  or  by  any  other  person  than  8.  and 

The  plaintiff,  who  had  monthly  accounts 
8.  and  Oo.  in  such  matters,  paid  them,  in  due 
isual  course  of  business  between  them,  their 
hly  accounts,  in  which,  in  usual  course,  they 
id  him  with  the  amount  of  the  vremiums  on 
wlicies  in  question,  but  he  neither  asked  for 
ecmoed  ihe  policies  at  thai  time.    Thede[ 

who  was  aware  of  the  course  of  de\ 
ei»  tiie  plaintiff  and  Skinner  and  Co.,  _ 
rmniums  in  usual  course  to  (he  underwriters 
footing  (he  policies,  amd\i*a*$ordas»$  with 


the  usual  course  of  business  between  him  and  S. 
and  Co.,  sent  a  debit  note  of  such  premiums  to 
8.  and  Co.,  with  whom  he  had  monthly  accounts 
for  insurances  effected  by  him  under  their 
instructions  for  the  plaintiff  and  other  per- 
sons;  but  he  kept  the  policies  in  his  own  hands, 
as  was  his  usual  practice,  until  the  premiums 
should  be  repaid  him  by  8.  and  Co.  He  subse- 
quently delivered  his  monthly  account  to  8.  and 
Uo.,  which  included,  among  other  items,  the 
premiums  on  the  policies  in  question,  but  8.  and 

00.  never  settled  such  account,  or  repaid  him  the 
premiums  paid  by  him  as  above  mentioned. 

A  loss  having  occurred,  the  plaintiff  brought   an 
action  of  detinue  for  the  policies  against  the 
defendant,  who,  in  answer  thereto,  set  up  a  lien 
on  the  policies  for  the  premiums  paid  by  him  upon 
them,  and  it  was 
Held  by  the  Exchequer  Division  {Kelly,  C.B.,  and 
Cleasby,  B.),  that  the  defendant  had  no  such  lien, 
the  relation  and  course  of  dealing  between  tJte 
parties  creating  no  liability  as  between  the  plaintiff 
and  the  defendant,  and  that  the  contract  between 
8.  and  Co.  and  the  defendant  and  the  liability 
arising    therefrom  were    confined  to  themselves 
alone,  and  its  effect  clearly  was  that  the  defendant 
should  look  to  8.  and  Oo.  alone  for  repayment  of 
the  premiums  advanced  by  him  to  the  under* 
writers. 
Westwood  v.  Bell  and  another  (4  Camp.  349)  dis- 
tinguished. 
This  is  an  action  of  detinue  to  recover  four  policies 
of  marine  insurance  effected  upon  a  cargo  of  steel 
rails,  per  steamer  E.  8.  MUUgan,  and  money  pay- 
able upon  accounts,  for  money  lent  and  money  re- 
ceived for  the  use  of  the  plaintiff,  and  for  interest, 
and  for  moneys  due  on  accounts  stated,  and  the 
amount  claimed  as  damages  is  32001. 

The  defendant  pleaded  a  denial  of  the  detinue 
of  the  said  policies,  or  any  of  them ;  and,  secondly, 
a  denial  of  the  plaintiff's  property  in  the  policies ; 
and,  thirdly,  that  he  had  a  lien  on  them  for  pre- 
miums paid  by  him  as  an  insurance  broker  upon 
and  for  the  said  policies  respectively  of  the  plain- 
tiff, and  at  his  request,  which  premiums  remained 
due  and  payable  by  the  plaintiff  to  the  defendant 
during  the  said  detention ;  and,  fourthly,  a  general 
lien  of  the  defendant  for  money  due  by  the  plain- 
tiff to  the  defendant  as  insurance  broker  for 
effecting  the  said  policies  and  other  policies  as 
such  broker,  and  for  money  paid  for  premiums  on 
the  said  policies,  and  other  policies  effected  by  the 
defendant  as  such  insurance  broker  for  the  plaintiff ; 
and  fifthly,  sixthly,  and  seventhly,  to  the  remain- 
ing counts,  never  indebted,  payment,  and  set-off. 

The  plaintiff  replied  by  taking  and  joining  issue 
on  the  above  several  pleas. 

The  cause  came  on  to  be  tried  before  Archi- 
bald, J.  and  a  common  jury  at  the  last  spring 
assizes  for  Gloucestershire,  held  at  Gloucester, 
when  a  verdict  was  taken  by  consent  for  the  plain- 
tiff for  the  damages  in  the  declaration  ana  40*. 
costs  of  suit,  subject  to  the  opinion  of  the  court 
upon  the  following 

Case. 

1.  The  plaintiff  is  a  shipowner  and  merchant 
at  Barrow-in-Furness,  at  Lancashire,  and  sole 
shipper  at  that  place  for  the  steel  rails  of  the 
Barrow  Hematite  Steel  Company,  whioh  company 
carries  on  its  business  also  in  Barrow-in-FoineM^ 
and  are  the  only  manufaotosni  of  steel  tail 
there*  m 
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The  defendant  is  an  insurance  broker  carrying 
on  business  at  Liverpool  in  connection  with 
W.  H.  Brand. 

2.  On  or  about  the  19th  July  1874,  the  plaintiff 
authorised  Messrs.  Skinner  and  Co.,  who  are 
insurance  brokers  at  Barrow-in-Furness,  to  effect 
marine  insurances  to  the  amount  of  40001.  on 
part  of  a  cargo  of  steel  rails  from  Barrow  to  St. 
John's,  New  Brunswick,  per  ship  Eliza  8.  Milli- 
gan*  provided  they  oould  effect  such  insurances  at 
40*.  per  centum. 

3.  On  the  1st  Aug.  1874,  the  plaintiff  received 
from  Messrs.  Skinner  and  Co.  a  covering  note,  of 
which  the  following  is  a  copy : 

58,  Hindfoot-road,  Barrow-in-Furness. 
1st  Aug.  1874. 
Insured  for  aooount  of  Messrs.  James  Fisher  and  Sons 
40001.,  per  EU»a  flf.  Miltigan,  Captain 

From  Barrow  to  8t  John's. 
On  steel  rails  valued  at  40001. 

"f.p.a."    "f.g.a."  £    s.  d. 

40001.  at  40a.  per  oent 80    0    0 

Policy • • •••    •••      0  10    0 


10  per  oent.  of  761. ... 


80  10    0 

...      •••      ...      ...         f    JUS      U 

472  18    0 

W.  J.  8B2NN1B  AND  Co. 

Frederick  Evans. 


The  letters  "  f .  p.  a.,"  "  f.  g.  a.,"  and  "  f.  o.  and 
s.,"  meaning  "  from  particular  average,"  "  foreign 
general  average,"  and  "free  from  capture  and 
seizure,"  refer  to  known  clauses  or  conditions 
which  were  to  be  among  the  terms  of  the  policies. 
The  deduction  of  10  per  cent,  in  the  amount  of 
the  nremium  represents  the  annual  underwriter's 
discount,  and  the  signature  "Frederiok  Evans" 
to  the  said  note  is  the  signature  of  the  clerk  in 
the  employ  of  Skinner  and  Co.,  who  made  out  the 
note. 

4.  The  plaintiff  had  employed  Skinner  and  Co., 
as  insurance  brokers,  to  effect  policies  of  marine 
insurance  on  cargoes  of  steel  rails  for  about  three 
years.  There  are  no  underwriters  in  Barrow,  and 
Skinner  and  Co.  effected  such  insurances  in  Liver- 
pool or  London,  either  directly  with  the  under- 
writers or  through  other  insurance  brokers  in 
those  towns. 

5.  The  plaintiff  generally  knew  the  name  of 
any  insurance  office  with  which  Skinner  and  Co. 
effected  policies  without  the  intervention  of  any 
broker,  and  in  the  present  case  had  been  informed, 
before  receiving  the  covering  note,  that  the  poli- 
cies which  Skinner  and  Co.  were  authorised  to 
effect,  as  above  stated,  had  been  effected  through 
Brand  and  the  defendant. 

6.  The  course  of  business  between  the  plaintiff 
and  Skinner  and  Co.,  which  was  the  usual  course 
of  business  in  the  trade,  was  for  that  firm  to 
make  out  and  deliver  to  the  plaintiff,  on  the  8th 
day  of  each  month,  an  account,  debiting  him  with 
the  sums  money  due  and  payable  by  him  to 
Skinner  and  Co.  in  respect  of  premiums,  broker- 
age, and  other  charges  in  relation  to  policies  of 
insurance  effected  by  Skinner  and  Co.  for  the 
plaintiff  in  the  course  of  the  month  then  preceding, 
and  for  the  plaintiff  thereupon  to  pay  the  amount 
of  such  account  by  bis  bills  of  exchange  for  the 
amount  at  one  month's  date ;  and  such  course  of 
business  had  been  regularly  followed,  and  all  such 
monthly  accounts  had  been  duly  paid  and*  settled 
up  to  and  including  that  for  July  1874,  which  was 
delivered  and  paid  early  in  August. 


7.  Of  this  account  the  first  two  ite 
date  of  4th  Aug.  were  in  respect  of  pre 
policies  of  insurance  to  the  amount  of 
respect  of  the  before-mentioned  cargo  per 
8.  Milliaan.  On  the  5th  Sept.  1874, 
tiff  paid  and  settled  such  aooount  wit 
and  Co.,  by  his  bill  at  one  month,  whicl 
was  duly  honoured  and  paid.  And  the ; 
in  no  way  indebted  to  Skinner  and  Co.  < 
any  other  account,  and  all  accounts  beti 
have  been  long  since  settled. 

8.  The  plaintiff  did  not  demand  of  Sk 
Co.  the  policies  of  insurance  until  after 
Aug.  1874,  when  an  average  loss  accrued 
of  tne  said  cargo  of  the  Eliza  8.  Mil 
thereupon  the  plaintiff  required  possessi 
said  policies  for  the  purpose  of  reoov 
amount  due  in  respect  thereof.     Three 

Solicies  were  at  that  time  in  the  possess 
efendant,  under  the  circumstances  h 
mentioned.    The  fourth  policy  has  neve 
the  defendant's  hands,  and  as  to  that 
question  arises. 

9.  No  communication  had,   up  to   t 

Sissed  between  the  plaintiff  and  the  def< 
rand,  nor  did  the  plaintiff  know  that  SI 
Co.  had  net  paid  the  premium  on  the  no 
when  the  plaintiff  required  the  policies 
that  the  three  above  mentioned  werei 
session  of  the  defendant.  He  thereupon  < 
them  from  him,  but  the  defendant  refuse 
them  up,  on  the  ground  of  a  lien  for  ux 
miums,  he  having  effected  the  policies 
circumstances  hereinafter  mentioned. 

10.  Skinnerand  Co.,  immediately  upon 
instructions  fi  om  the  plaintiff  to  procure  i 
upon  the  cargo  of  the  Eliza  8.  Milligcm, 
set  forth,  communicated  by  letter,  addres 
H.  Brand,  at  Liverpool,  requesting  him  to 
the  said  insurances.  The  defendant  amn 
letter  in  his  own  name,  and  Skinner  an* 
tinued  the  correspondence,  sometimes  at 
Brand  and  sometimes  addressing  the  del! 
name.  Ultimately  the  insurances  in  quel 
effected  by  the  defendant  at  the  request  ot 
and  Co. 

11.  The  defendant  sent  debit  notes  of 
miums  paid  in  respect  of  such  policies  to 
and  Co.,  and  also  forwarded  to  Slrinne 
copies  of  the  said  policies,  and  such  coj 
received  from  the  defendant  on  the  5th  A 
A  duplicate  of  one  of  such  copies  accomp 
forms  part  of  this  case.  The  2£  per  « 
tioned  in  the  note  at  the  foot  of  the  oopi 
polioies  represents  one  moiety  of  the  brol 
hi.  per  cent,  allowed  by  the  underwrite!* 
10  per  cent,  represents  the  usual  discoual 
by  all  underwriters  to  brokers,  and  the  h 
merchants,  (a) 

12.  Skinner  and  Co.  have  effected 
policies  of  marine  insurance  through  I 
W.  H.  Brand  and  the  defendant  during  tl 
of  six  months,  or  thereabouts,  uponrsWi 
sharing  equally  the  brokerage  fee  of  5L\ 
in  respect  of  the  premiums  payabst? 
policies ;  and  the  course  of  business 


(a)  The  usual  brokerage  of  51.  per 

underwriters  was  shared  between  Sknasrj 
the  defendant,   the   sab-agent,   and   tk#\ 
aooount  with  S.  and  Co.  oredited  thesfl 
on  the  transaction  at  2}  ner  oet&t.,  M 
such  usual  allowanoa 
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id  W.  H  Brand,  or  the  defendant,  to  effect 
the  policy  with  the  underwriters,  and  procure  and 
deliver  to  Skinner  and  Go.  copies  of  the  policies, 
and  also  to  send  to  Skinner  and  Go.  a  debit  note  of 
the  premiums  paid,  and  at  the  commencement  of 
each  month  to  make  out  and  deliver  to  Skinner  and 
Oo.  an  acconnt  debiting  them  with  the  money  due 
in  respect  of  the  premiums  paid  on  the  several 
insurances  effected  for  them  during  the  month 
then  preceding,  and  on  the  10th  of  each  month 
the  account  of  premiums  paid  on  the  preceding 
month  was  paid. 

13.  It  was  not  the  usual  practice  for  the  defen- 
dant or  Brand  to  part  with  the  original  stamped 
policies  to  Skinner  and  Go.  until  the  premiums 
were  received  from  Skinner  and  Go. 

14.  The  defendant  sent  to  Skinner  and  Go. 
daring  the  first  week  in  August  the  usual  monthly 
account  for  such  premiums  due  for  the  month  of 
July  1874,  and  inserted  in  such  account,  as  the 
two  last  items  in  point  of  date,  262.  7*.  and 
261.  lift.  9<£,  premiums  due  and  payable  in  respect 
of  the  policies  effected  upon  the  said  cargo  of  the 
MUza  8.  Mulligan.  Upon  examination  of  such 
account  Skinner  and  Go.  objected  to  such  account 
ea  incorrect,  on  the  ground  that  such  last  items 
-Ought  not  to  have  been  introduced  until  the  account 
lor  the  next  month  (August).  The  defendant  ad- 
mitted such  objection  to  be  valid ;  the  account  for 
the  month  of  July  was  corrected  accordingly,  and 
peid. 

15.  Early  in  September,  1874,  the  defendant 
delivered  the  usual  monthly  account  of  the  sums 
dne  and  payable  in  respect  of  premiums  paid 
daring  the  month  of  August,  including  the  two 
items  mentioned  in  the  last  paragraph,  and  trans- 
ferred from  the  prior  account  as  before  mentioned, 
but  Skinner  ana  Go.  have  not  paid  such  account. 
The  defendant  detains  the  three  policies  in  dispute ; 
Bret,  on  the  ground  of  a  lien  for  the  unpaid:  pre- 
miums on  the  policies ;  secondly,  on  the  ground 
of  a  general  lien  for  unpaid  premiums  on  other 
polioiea  effected  under  similar  circumstances  for 
the  benefit  of  the  plaintiff,  upon  instructions 
received  from  Skinner  and  Go. 

16.  The  defendant  had  notice  throughout  the 
transaction  that  Skinner  and  Go.  were  acting  as 
brokers,  and  that  the  plaintiff  was  their  prin- 
cipal 

17.  The  premiums  paid  by  the  defendant  on  the 
three  policies  detained  by  him  and  still  owing  to 
him,  amount  to  522.  18*.  9d.  The  premiums  paid 
by  the  defendant  on  other  policies  effected  by  him 
Jbr  the  benefit  of  the  plaintiff  on  the  instructions 
of  Skinner  and  Go.,  under  similar  circumstances 
§D  those  stated  above,  and  still  owing  to  him, 
mount  to  a  much  larger  sum. 

It  is  agreed  between  the  parties  that  the  plead- 
ings in  this  action  on  both  sides  shall  form  part 
rf  the  special  case,  also  that  the  court  be  at  liberty 
io  draw  any  inferences  or  find  any  fact  which  in  the 
opinion  of  the  court  a  jury  ought  to  have  drawn 
yr  found. 

The  questions  for  the  opinion  of  the  court  are, 
Irst,  whether  the  defendant  was  entitled  to  retain 
kbe  said  policies  of  insurance  as  against  the  plain- 
tiff in  respect  of  a  lien  for  the  premiums  on  those 
policies;  secondly,  whether  he  was  entitled  to 
attain  the  said  policies  in  respect  of  a  general  lien 
|pr  the  unpaid  premiums  upon  the  other  policies 
fatntkmed  in  the  15th  paragraph  of  this  case. 

If  the  court  shall  be  of  opinion  in  the  affirma- 


tive on  both  questions,  the  verdict  entered  for  the 
plaintiff  is  to  be  set  aside,  and  a  verdict  entered  for 
the  defendant  generally,  with  costs.  If  the  court 
shall  be  of  opinion  in  the  affirmative  on  the  first 
question  only,  a  verdict  is  to  be  entered  for  the  de- 
fendant with  costs,  except  on  the  1st,  2nd,  and  10th 
pleas,  on  which  a  verdict  is  to  be  entered  for  the 
plaintiff.  If  the  court  shall  be  of  opinion  in  the 
negative  on  both  questions,  the  verdict  entered 
for  the  plaintiff  is  to  stand  for  30001.  with  costs, 
to  be  reduced  to  40s.  upon  the  three  policies  in  the 
defendant's  possession  being  given  up  to  the 
plaintiff. 

The  plaintiff's  points  for  argument : — First,  that 
there  was  no  privity  of  contract  between  the 
plaintiff  and  the  defendant  under  the  circum- 
stances stated  in  the  case  out  of  which  any  lien, 
either  general  or  specific,  could  arise  in  respect  of 
the  premiums  on  the  policies  effected  through  the 
defendant,  by  Skinner  and  Go.  Secondly,  that 
Skinner  and  Gc.  were  the  defendant's  agents  to 
receive  the  amount  of  the  premiums,  and  the 
plaintiff  has  paid  Skinner  and  Go.  the  whole  of 
such  amount.  Thirdly,  that  the  defendant,  with 
a  knowledge  that  Skinner  and  Go.  were  only 
brokers,  and  were  acting  for  the  plaintiff,  allowed 
the  plaintiff  to  pay  the  premiums  to  them,  and 
settle  his  accounts  with  them  on  that  footing. 
Fourthly,  that  the  defendant  has  waived  his  lien 
as  against  the  plaintiff.  Fifthly,  that  the  de- 
fendant elected  to  take  the  exclusive  liability  of 
Skinner  and  Go.  for  the  premiums.  Sixthly,  that 
Skinner  and  Go.  have  paid  the  defendants  the 
premiums  in  respect  of  tne  policies  claimed. 

The  defendant's  points  lor  argument: — First, 
that  the  defendant,  having  effected  the  policies  sued 
for  in  this  action,  and  paid  the  premiums  thereon 
in  his  business  of  an  insurance  broker,  has  a  lien 
upon  such  policies  for  the  premiums  so  paid,  as 
against  everybody  otherwise  having  a  right  to  the 

Sossession  of  such  policies.  Secondly,  that  the 
efendant  has  suoh  a  lien,  notwithstanding  that 
the  policies  were  effected  through  the  instructions 
of  Messrs.  Skinner  and  Go.,  also  insurance  brokers, 
particularly  as  they  knew  that  the  policies  were 
effected  by  the  defendant  as  an  insurance  broker. 
Thirdly,  that  the  first  and  second  questions  for  the 
opinion  of  the  court,  and  each  of  them,  ought  to 
be  answered  and  decided  in  the  affirmative. 

Powell,  Q.C.  (with  whom  was  PrUe!iard)t  for  the 
plaintiff. — The  question  in  substance  is  whether 
the  plaintiff  having  employed  Skinner  and  Go.,  as 
his  brokers,  and  paid  them  every  penny  they  were 
entitled  to,  and  Skinner  and  Go.  having  employed 
the  defendant  as  their  agent  in  the  matter,  and 
net  having  paid  him,  the  defendant  as  such  sub- 
agent,  and  knowing  all  the  facts  at  the  time,  can 
recover  from  the  plaintiff  the  moneys,  which 
Skinner  and  Go.  ought  to  have  paid,  but  failed  to 
pay  him.  The  principle  with  regard  to  the  em- 
ployment of  a  sub-agent  is  clearly  laid  down 
in  Story  on  Agency,  paragraphs  387  and  388 
(8th  edit,  p.  474).  The  case  is  defective  in 
not  stating  whether  or  not  the  plaintiff  knew 
of  the  employment  of  the  sub-agent  before  or 
at  the  time  the  policies  were  effected.  The 
case  of  Power  and  another  v.  Butcher  and  an* 
other  (10  B.  &  G.  329),  is  an  authority  for  the 
proposition  that  if  a  merchant  directs  a  broker 
to  insure  and  the  broker  does  not  pay  the  pre- 
mium* and  the  principal  does,  the  broker  can 
nevertheless  recover  it.    This  agrees  with  the  role 
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as  laid  down  in  Arnonld  on  Insurance,  pp.  194-5-6, 
4th  edit.,  by  MaclacbJan. 

H.  Matthews,  Q.C.  (with  him  was  /.  0.  QrijfUs, 
Q.G.)  for  the  defendant,  contra, — The  first  point  is 
that  the  defendant  had  a  lien  on  the  policies  for 
the  amount  of  premiums  paid  by  him  upon 
them.  In  the  face  of  the  authorities  a  general 
lien  is  not  here  claimed  or  contended  for;  bnt 
as  against  the  plaintiff  a  lien  for  all  pre- 
miums paid  in  respect  of  these  particular  policies. 
The  defendant  here  is  within  the  rule  of  law 
stated  and  assigned  and  laid  down  in  Moans  v. 
Henderson  and  others  (1  East,  336),  and  having 
paid  these  premiums,  he  has  a  lien  for  them  on  the 
policies  on  which  they  were  so  paid.  [Kelly, 
C.B. — Im  there  not  a  distinction  that  in  that  case 
the  third  person  was  not,  as  here,  a  broker  P]  It 
is  contended  that  no  such  distinction  is  known  to 
the  law  :  (Mann  v.  Forrester,  4  Campb.  60 ;  Olive 
t.  Smith  (per  Gibbe,  0.  J.),  5  Taunt.  56;  2  Rose  122.) 
The  point  is,  not  whether  or  not  the  plaintiff  knew 
that  the  defendant  acted  as  the  broker,  but  it  is 
that  the  defendant  expended  money  on  the  policy 
the  benefit  of  which  the  plaintiff  claims,  and  can 
only  claim  with  the  burden  of  the  lien  on  it: 
(Westwood  v.  Bell,  4  Campb.  349.)  Had  the 
defendant  done  anything  to  induce  the  plaintiff 
to  pay  Skinner  and  Co.  it  might  have  been 
considered  a  payment  to  the  defendant,  whose 
lien  can  only  be  so  discharged :  (Heald  and 
others  v.  Kenworthy,  10  Ex.  739 ;  24  L.  J.  76  Ex.) 
A  sub-agent  effecting  an  insurance  has  a  lien  on 
the  policy  for  the  premiums  paid  by  him,  even 
although  he  has  no  authority  from  the  principal : 

Whitehead  v.  Vaughan,  6  East,  523,  note  b  ; 
Westwood  v.  Bell,  ubi  sup. ; 
Lanyon  v.  Blanchard,  2  Camp.  597 ; 
Story  on  Agency,  g.  389  ; 

1  Arnonld  Marine  Insurance,  p.  197. 

The  lien  accrues  for  work  done,  whether  he  has 
the  authority  of  the  original  principal  or  not.  If 
he  has  none,  the  plaintiff  is  not  entitled  to  the 
polioy;  if  be  takes  up  the  policy,  the  principal 
ratifies  his  acts  (per  Gibbs,  C.J.  in  Westwood  v. 
Bell).  The  lien  once  attaching,  attaches  against 
all  the  world,  and  continues  until  it  is  discharged  : 

2  Dner's  Law  of  Marine  Insnranoe  (American)  p.  282, 
sod.  2,  3,  et  seq. ; 

Threlfall  v.  Borwick,  in  the  Exchequer  Chamber,  on 
appeal  from  the  Queen's  Bench,  32  L.  T.  Rep.  N.  S. 
95 ;  44  L.  J.  87,  Q.  B. ;  i.  o.  nom.  ThrefaU  v.  Bor. 
wick,  L.  Rep.  10  Q.  B.  210. 

Powell,  Q.C.,  in  reply,  cited 

Snn/th  and  others  v.  Anderson,  7  0.  B.  21 :  18  L.  J. 

109,  C.  P. :  13  Jar.  211 : 
Pvnnock  and  (mother  v.  Harrison,  3  M.  &  W.  532  ;  7 

L.  J.,  N.  8.,  137,  Ex. 

Kelly,  C.B. — It  is  essentially  necessary  to  look 
at  the  precise  facts  of  this  case  when  we  are  about 
to  pronounce  a  decision  upon  it,  because  it  will  be 
found  that  they  differ  entirely  from  those  in  any 
of  the  cases  which  have  been  cited  and  so  ably 
dealt  with  and  relied  on  in  the  course  of  this 
argument  by  Mr.  Matthews  on  behalf  of  the 
defendant. 

Now,  we  find  in  the  present  case,  as  in  every 
other  case  in  which  he  had  any  dealings  with 
Skinner  and  Co.,  with  respect  to  their  effecting 
policies  of  insurance  for  him,  that  the  plaintiff 
contracted  with  them,  and  with  them  alone,  and 
gave  them  no  authority  to  employ  a  sub^gent 
or  otherwise  to  act  in  the  transactions  which  took 
place  between  them  than  on  his  behalf  alone,  and 


for  themselves  alone,  to  act,  and  alone  to 
acts  which  they  were  employed  by  him  to 
the  matter.  Moreover,  it  is  perfectly  clear 
the  time  of  their  employment,  and  at  the  1 
the  making  of  the  policies,  and.  indeed  op 
time  when  the  defendant  actually  effected 
and  so,  as  between  himself  and  the  under* 
entitled  himself  to  the  receipt  and  possen 
the  policies,  the  plaintiff  had  no  knowtodi 
the  defendant  haa  been  employed,  and  bad 
no  authority,  express  or  implied,  to  Sknu 
Co.  to  employ  him  or  any  other  person  wbj 
or,  by  delegating  the  authority  conferred 
them  by  their  contracts  with  the  plaintiff,  t 
promise  the  hitter's  rights  in  any  way,  so 
instance,  as  his  right  to  the  possession  < 
policies. 

And,  in  considering  the  employment 
defendant  by  Skinner  and  Co.,  it  beoo 
question,  to  which  I  will  advert  hereafter, 
was  the  actual  contract  between  them  u 
defendant  P — whether,  as  between  him  and 
ner  and  Co.,  it  conferred  upon  the  den* 
either  in  its  terms  or  its  legal  effect,  anj 
whatever  to  claim  a  lien  upon  the  policies 
he  should  effect  under  that  employment? 
as  we  are  entitled  to  draw  inferences  fro 
mots  stated  in  the  case,  I  own  the  inferen 
pears  to  me  to  be  such  as  put  an  end  to  to 
which  the  defendant  claims,  and  upon  the  gr 
which  I  will  afterwards  state.  To  revert,  hoi 
at  present  to  the  facts. 

It  appears  that  the  plaintiff,  who  was  a 
owner,  had  on  many  occasions  employed  SI 
and  Co.  to  effect  policies  of  marine  inn 
on  his  behalf,  and  it  likewise  appears  in 
graph  2  of  the  case  that  Skinner  and  G& 
were  insurance  brokers,  were  authorised  h 
plaintiff  to  effect  insurances  to  the  amoi 
40002.  on  the  cargo  in  question ;  and  it  an 
moreover,  that  down  to  that  time,  although 
transactions  had  taken 'place  between  then 
plaintiff  had  no  knowledge  that  any  of  the 
insurances  effected  for  him  by  Skinner  as 
had  been  effected  through  the  agency  of  any 
persons  or  otherwise  than  by  Skinner  an 
themselves.  Then,  it  further  appears  by  parse 
that  on  the  1st  Aug.  1874,  Skinner  and  Coil 
been  authorised  to  effect  these  policies  soft) 
to  the  usual  course  of  business  between  thai 
the  plaintiff,  sent  to  the  plaintiff  the  aoooi 
their  claim  in  respect  of  the  premiums  tb 
amounting,  less  the  usual  discount  of  ten  par 
to  722.  18«.  (I  need  not  go  further  into  the  an 
which  has  been  called  the  covering  note) ;  as 
account  was  paid  and  settled  by  the  pbajl 
the  usual  course  by  means  of  a  bill  paythl 
month's  date,  which  was  duly  met  and  ■ 
maturity.  Now,  thus  far  it  appears  thata 
as  in  numerous  other  transactions  which  Iff 
viously  taken  place,  the  plaintiff  never  dEM 
indirectly  con  t  erred  any  authority  npon$ 
and  Co.  to  employ  any  sub-agents,  or  to  dM 
wise  than  effect  these  insurances  theinsafoaV 
further,  that  until  the  insurances  in 
been  actually  effected,  the  plaintiff 
know  that  Skinner  and  Co.  had  < 
defendant  or  any  other  person  in  any 
transactions. 

Now,  the  contract  between  Skina* 
and  the  plaintiff,  under  which  t-hnW  **' 
were  effected  by  Skinner  and  Co.  a 
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Broken,  must  be  regulated  and  interpreted  ac- 
cording to  the  coarse  of  dealing  between  the 
parties,  which,  and  also  the  usual  course  of  busi- 
ness in  the  trade,  appears  from  paragraph  6  of  the 
case  to  have  been  for  Skinner  and  Co.  to  make 
Out  and  deliver  to  the  plaintiff  on  the  8th  of  each 
month  an  account  debiting  the  latter  with  the  sum 
Of  money  due  and  payable  by  him  to  them  in 
respect  of  premiums,  brokerage,  and  other  charges 
In  relation  to  policies  effected  by  or  through  them 
ibr  the  plaintiff  in  the  course  of  the  then  preced- 
ing month,  and  for  the  plaintiff  to  pay  the  amount 
t>f  such  account  by  bills  atone  month  s  date.  And 
it  is  here  that,  exercising  our  power  to  draw 
inferences,  when  we  find  that  this  course  of  deal- 
ing was  not  only  the  course  of  business  between 
Skinner  and  Go.  and  the  plaintiff,  but  was  the 
penal  course  of  business  in  the  trade,  I  draw  the 
inference,  and  I  entertain  no  dpubt  that  the  defen- 
dant perfectly  well  knew  that  that  was  the  course 
of  business  between  the  parties,  and  that  he  there- 
fore not  only  knew  that  the  plaintiff  was  the  prin- 
cipal in  all  these  transactions,  but  that  he  also 
knew  from  the  course  of  business  between  him 
and  Skinner  and  Co.,  who  were  to  effect  the  poli- 
(  cies,  that,  whether  Skinner  and  Go.  should  ob- 
tain them  or  not,  or  whether  they  should  have 
effected  the  policies  themselves,  or  through 
any  other  person,  the  premiums  would  be  paid 
to  them  by  the  plaintiff  on  the  8th  of  the 
month  succeeding  that  in  which  the  policies  should 
be  effected.  Then  what  follows  P  Such  being  the 
contract  between  the  plaintiff  and  Skinner  and 
Co.,  there  was  nothing  pointing  to  any  sub- 
agency,  or  to  Skinner  and  Co.  taking  upon 
themselves  to  delegate  the  power  received  by 
them  under  their  contract  to  amy  other  pereon. 
Under  these  circumstances,  wit  ho. at  any  authority 
from  the  plaintiff,  or  any  knowledge  on  his  part, 
Skinner  and  Go.  effect  the  insuran  ces  through  the 
medium  and  agency  of  the  defendant.  Then  comes 
the  question,  what  was  the  relation  and  what  the 
contract  between  the  defendant  and  Skinner  and 
Co.  P  If  we  look  at  the  case,  and  bear  in  mind 
that  it  was  (as  appears  by  paragraph  6)  the  same 
course  of  dealing  which  prevails  in  tihe  trade,  then 
on  looking  at  paragraphs  9, 10,  and  11,  we  find, 
not  merely  that  the  same  course  of  dealing  existed 
between  them,  but  that  the  defendant  actually  sent 
in  his  monthly  account  under  this  oourse  of  deal- 
ing to  Skinner  and  Go.,  including,  among  other 
claims,  claims  for  the  premiums  in  question.  I 
do  not  advert  to  the  circumstances  which  may  or 
may  not  bear  materially  upon  any  question  arising 
In  this  case,  that  the  plaintiff  did  not  demand  the 
policies  until  he  had  learned  that  a  loss  had  taken 
place.  It  appears,  and  we  know  independently 
of  any  finding  in  the  case  before  us,  that  it  is  the 
practice  in  many  cases  for  the  merchant  to  leave 
the  policies  in  the  hands  of  the  insurance  broker 
until  the  event  of  the  voyage  is  known.  If  the  ship 
arrives  in  safety  the  policy  becomes  of  no  value; 
)>ut  if  a  loss  takes  place  the  merchant  applies  for 
•and  obtains  the  policy  from  the  insurance  broker. 
We  now  come  to  the  course  of  dealing  between 
Skinner  and  Go.  and  the  defendant,  and  the  ques- 
tion is,  what  was  the  contract  which  we  are  to 
infer  to  have  been  made  between  Skinner  and  Go. 
-and  the  defendant,  with  respect  to  any  claim  by 
the  defendant  as  against  Skinner  and  Co.,  or  any 
t>ody  else,  with  respect  to  the  amount  of  the  pre- 
vninms  paid  on  effecting  these  policies  P    I  do  not 


hesitate  to  say  that  I  find,  as  a  fact,  that  the  con- 
tract between  Skinner  and  Go.  and  the  defendant 
was  confined  to  transactions  between  themselves 
and  themselves  alone,  and  that  the  effect  of  it  was 
that  the  defendant  should  look  to  Skinner  and  Go. 
and  to  them  alone,  for  the  repayment  of  the 
premiums  which  he  should  advance  to  the 
underwriters.  If  that  be  so,  it  would  be 
the  common  oourse,  as  between  principal  and 
factor,  and  sometimes  between  principal  and  in- 
surance brokers,  and,  when  the  latter  employ  sub- 
agents,  between  them  and  such  sub-agents,  that 
the  broker  employed  by  the  principal,  looks  to 
the  principal,  and  to  the  principal  only,  for  the 
amount  of  the  premiums  which  he  would  be  en- 
titled to,  and  which  would  be  paid  upon  the  effect- 
ing of  the  policies,  and  that  the  sub-agent  in  any 
transaction  of  this  nature  looks  solely  and  exclu- 
sively to  the  insurance  broker  who  has  employed 
him.  Consequently,  therefore,  applying  that 
course  of  dealinc,  and  drawing  the  inferences 
therefrom,  and  from  the  facts  of  the  case  which 
we  are  entitled  and  authorised  to  draw,  I  am  of 
opinion  that  the  contract  between  Skinner  and  Go. 
and  the  defendant  was  that  the  defendant  should 
look  to  Skinner  and  Go.  alone  for  the  repayment 
of  any  premiums  advanced  by  him  on  effecting 
the  policies.  If  that  be  so,  then  it  is  the  not  un- 
usual case  of  a  merchant  or  shipowner  employing 
an  insurance  broker,  and  a  contract  being  made 
between  them,  the  liability  arising  out  of  that 
contract  is  confined  to  themselves,  the  two  parties 
to  the  contract,  the  employment  on  the  one  side 
and  the  definitive  execution  of  the  work  to  be 
done  on  the  other,  and  no  question  arises  or  can 
arise  between  the  merchant  and  the  sub-agent. 
We  have  been  referred  to  many  cases  and  various 
authorities,  and  there  may  be  general  propositions 
stated  in  several  of  them  which  may  seem  to  apply 
to  a  case  like  the  present ;  but  I  do  not  see  one  of 
them  in  which  the  facts  are  the  same  or  analogous 
to  those  in  the  present  case.  The  only  case  at  all 
like  it,  and  on  which  Mr.  Matthews,  in  his  able 
argument,  placed  his  principal  reliance,  is  that 
of  Weetwood  v.  BeU  and  another  (4  Gamp.  349). 
There  undoubtedly  a  sub-agent  was  held  to  be 
entitled  to  a  lien  as  against  the  principal  in  respect 
of  certain  premiums  which  he  had  paid.  But  a 
distinction,  and  a  marked  and  obvious  one,  be- 
tween that  case  and  the  case  now  before  the  court 
is  that  in  Westwood  v.  Bell  and  another  the  party 
there,  the  sub-agent,  in  the  situation  of  the  present 
defendant,  did  not  know  that  there  was  any 
principal  at  all  behind  the  person  who  had  ac- 
tually employed  him  in  the  business.  The  mar- 
ginal note  in  that  case  is  as  follows  :  M  If  A. 
employs  B.  to  effect  a  policy  of  insurance  for 
his  benefit,  and  B.  without  A.'s  knowledge  em- 
ploys G  to  effect  the  policy,  representing  him- 
self to  0.  as  the  principal,  C.  has  a  lien  on  the 
policy  as  against  A.  for  the  goneral  balance  due  to 
him  from  5."  The  marginal  note  does  not  notice 
that  the  defendant  not  only  was  unaware  that 
there  was  any  principal  behind  his  immediate  em- 
ployer, but  believed  that  his  immediate  employer 
was  himself  the  principal.  It  thus  became  the 
common  case  of  one  employing  another  to  do  a 
certain  act  in  respect  of  which  a  liability  arixes, 
and  when  it  turns  out  that  the  person  who  acted 
as  and  was  believed  to  be  the  principal  was  only 
acting  as  the  agent  of  another,  then,  if  that 
other,  the  real  original  principal,  adopts  the  ac  t 


216 


MARITIME  LAW  OASES. 


Ex.  Dry.] 


Fishxb  v.  Smith. 


[BlDit. 


that  has  been  done,  he  adopts  the  employment 
and  takes  the  benefit  of  it,  and  most  of  coarse 
take  it  cum  onere,  and  treat  the  sub-agent  as  an 
agent  of  his  own.  That  rale  was  the  ground  of 
the  decision,  or  rather  it  was  that  which  pervaded 
the  summing-up  to  the  jury  of  the  learned  judge, 
Gibbs,  0. J. ;  in  that  case  his  Lordship  (at  p.  352 
of  4  Campb.)  said,  "  I  am  of  opinion  that  the  action 
cannot  be  maintained.  I  hold  that  if  a  policy  of 
insurance  is  effected  by  a  broker,  in  ignorance 
that  it  does  not  belong  to  the  persons  by  whom 
he  is  employed,  he  has  a  lien  upon  it  for  the 
amount  or  the  balance  which  they  owe  him." 
And  so  if  the  policies  here  had  been  effected  by 
the  defendant  in  ignorance  that  they  were  being 
effected  for  the  plaintiff,  and  he  had  believed  that 
his  immediate  employers,  Skinner  and  Co.,  were 
themselves  the  principals  in  the  transaction,  no 
doubt  Westwood  v.  Bell  would  then  have  applied. 
Gibbs,  C.  J.,  then  proceeds :  "  In  this  case 
Clarkson  "  (now  Clarkson  in  that  case  is  the 
Skinner  and  Co.  of  the  present  one).  "  Clark- 
son misconducted  himself,  and  is  liable  for  not 
disclosing  that  he  was  a  mere  agent  in  the  trans- 
action ;  but  the  defendants,  who  nad  every  reason 
to  believe  that  he  was  the  principal,  are  entitled  to 
hold  the  policy.  If  goods  are  sold  by  a  factor  in 
his  own  name  the  purchaser  has  a  right  to  set-off 
a  debt  due  from  him  in  an  action  by  the  principal, 
for  the  price  of  the  goods.  The  factor  may  be 
liable  to  his  employer  for  holding  himself  out  as 
the  principal;  but  that  is  not  to  prejudice  the  pur- 
chaser, who  bond  fide  dealt  with  him  as  the  owner 
of  the  goods,  and  gave  him  credit  in  that  rapa- 
city." Now,  is  that  so  here  P  Did  the  defendant 
ever  deal  with  the  plaintiff  as  "  the  owner  of  the 
goods,  and  give  him  credit  in  that  capacity  P"  The 
very  reverse  is  the  fact  as  it  appears  to  me.  The 
learned  Cnief  Justice  then  goes  on,  "  The  lien  of 
the  policy  broker  rests  on  the  same  foundation. 
TLio  only  question  is  whether  he  knew,  or  had 
reason  to  believe,  that  the  person  by  whom  he 
was  employed  was  only  an  agent ;  and  the  party 
who  seeks  to  deprive  him  of  his  hen  must  make 
out  the  affirmative.  The  employer  is  to  be  taken 
to  be  the  principal  until  the  contrary  is  proved. 
If  the  plaintiff's  assent  to  the  employment  of 
Clarkson  is  denied,  then  he  can  have  no  right  to 
the  policy,  and  there  is  no  privity  between  the 
parties.  The  argument  about  pledging  the  policy 
is    fallacious.    This  never  was  a  policy  of  the 

Elaintiff's,  which  he  held  unencumbered  and 
anded  over  to  his  agent.  In  its  very  origin  and 
creation  it  was  bnrthened  with  the  lien.  That 
would  be  so  in  the  present  case  if  the  defendant 
had  not  known  that  the  plaintiff  was  his  prin- 
cipal, but  had  believed  that  Skinner  and  Co.  were 
and  had  so  dealt  with  them.  "  It  never,"  Gibbs, 
C.  J.,  goes  on  to  say,  "  has  been  the  plaintiff's  for 
an  instant,  but  subject  to  the  lien  which  is  now 
claimed.  The  rights  of  the  parties  do  not  stand 
on  the  same  footing  as  if  Clarkson  had  said  he  bad 
Authority  to  pledge  the  policy,  but  as  if  he  had 
said  '  the  goods  to  be  insured  are  mine,  the  policy 
is  for  my  benefit  alone,  and  I  agree  that  when  it  is 
effected  it  shall  remain  in  your  hands  till  the 
whole  of  the  balance  I  owe  you  is  satisfied ;  and  on 
the  strength  of  ic  you  will  continue  to  trust  me.' 
If  that  had  passed,  can  I  say  that  the  defendants 
arc  to  be  stripped  of  their  right  on  account  of  a  fact 
of  which  they  had  no  knowledge,  and  that  they 
are  to  deliver  up  to  a  stranger  the  policy  which 


they  have  effected  under  a  contract  that  thj 
should  hold  it  as  a  security  for  the  balance  dot* 
them  from  their  employer  P  Nor  do  the  cms 
cited  on  the  part  of  the  plaintiff  at  all  oontniki 
the  doctrine  I  am  laying  down.  In  Snook  t. 
Davidson  (2  Campb.  218),  the  person  who  a* 
ployed  the  defendants  to  effect  the  policy,  aid 
that  it  was  for  a  correspondent  in  the  oomtfrj. 
In  Lanyon  v.  Blanchard (2  Camp.  519)likewk, 
the  defendant  must  be  taken  to  have  had  nofe 
that  the  person  who  employed  him  wai  Ml 
the  principal.  The  representation  made  by  Croigj 
that  he  had  authorityto  endorse  the  bill  of  bdag 
was  abundantly  sufficient  to  show  that  he  *■ 
only  an  agent,  and  I  entirely  subscribe  to  wbtf 
Lord  Ellenborough  is  there  supposed  to  have  hid 
down  respecting  the  risk  which  the  defendant  m 
in  giving  faith  to  that  representation.  The  sob* 
quent  case  of  Mann  v.  Forrester  (4  Campb.  60)  i 
quite  decisive.  The  doctrine  stands  upon  autho- 
rity as  well  as  upon  principle.  I  should  havefaii 
no  difficulty  in  determining  the  question  wet 
it  entirely  new ;  and  I  find  myself  strongly  fortified 
by  the  opinions  of  other  judges." 

Now,  in  the  case  before  us,  this  defendant  \ak 
clear  and  express  notice  from  beginning  to  endtbs 
Skinner  ana  Co.,  who  employed  him,  were  not  prir 
cipuls,  but  that,  on  the  contrary v  they  were  aabf 
only  for  the  plaintiff,  and  that  the  latter  was  d* 
principal,  with  whom  the  defendant  had  no  cos- 
muni  cat  ion,  and  to  whom  he  gave  no  notice  of  atj 
claim,  and  with  whom  in  fact  he  had  no  detliap 
at  all  until  the  present  question  arose  upon,  ws* 
we  mast  assume  to  have  taken  place,  the  insofosff 
of  Skinner  and  Co.  Now  the  very  foundation  i 
the  ruling  of  Gibbs,  C.J.,  which  I  have  quoted  « 
length,  and  to  which  I  entirely  accede,  was  that 
ihe  defendants  there,  the  sub-agents,  believed  tktf 
they  were  dealing  with  the  intermediate  partis 
as  principals,  and  had  no  knowledge  that  that 
was  a  real  principal  behind. 

Under  those  circumstances,  without  adveitag 
to  the  other  cases  which  have  been  cited,  on  & 
one  side  or  the  other,  no  one  of  which  is  ptnlU 
in  its  circumstances  with,  or  lavs  down  any  princi- 
ple applicable  to,  this  particular  case,  it  appav! 
to  me  that  the  present  is  not  a  case  in  which  tht 
sub-agent,  the  defendant,  is  entitled  to  the  bs 
which  ho  claims,  and  that  the  plaintiff  is  enfittf 
to  maintain  an  action  for  the  policies,  and  tW 
these  policies  were  his,  and  that  it  makei  * 
difference  that  they  were  procured,  not  by  Skua* 
and  Co.  alone,  but  through  the  sub-agency  of  di 
defendant. 

Upon  these  grounds,  therefore,  I  am  of  opus* 
that  our  judgment  ought  to  be  in  favour  of  di 
plaintiff. 

Cleasby,  B. — I  am  of  the  same  opinion. 

I  do  not  think  that  it  is  intended  at  all  to  oncaii 
the  lien  in  general  of  an  insurance  broker  actaty 
effecting  a  policy  and  paying  the  premium** 
against  any  person  desiring  to  avail  himself  of  tW 
policy  by  obtaining  possession  of  it.  It  s>  * 
doubt,  as  has  been  stated,  a  common  practtf*  fc 
the  broker  who  has  actually  communicated  *S 
the  underwriters  to  retain  the  policy,  and  fiSfjf 
to  settle  for  the  matter  and  deduct  his  premiss* 
that  particular  case,  and  any  other  premium  fl* 
he  may  have  paid.  The  authorities  sH# 
Bhow  that  that  is  so,  and  we  have  to  OH*%i 
how  far  in  the  present  case  that  coarse  ■  C* 
fied  by  the  circumstances. 
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Now  here  we  have  one  transaction  as  between 
Skinner  and  Go.  and  the  plaintiff,  the  amount 
insured  being  40002.,  bat  as  between  Skinner 
md  Go.  and  the  defendant  there  were  three 
leparate  transactions.  In  this  case,  therefore,  we 
ire  asked  to  make  the  plaintiff,  who  was  a  party 
to  only  one  transaction  with  Skinner  and  Uo.,  a 
party  to  three  different  transactions  with  the 
lefendant,  so  as  to  establish  an  account  with  him. 
And  we  are  also  asked  to  go  further,  and,  although 
*here  is  this  one  transaction  between  Skinner  and 
Do.  and  the  plaintiff,  and,  although  that  one  trans- 
action was  settled  by  him  according  to  the  usual 
xmrse  of  business,  we  are  asked  to  say  that  he  was 
inable  to  close  it  by  a  settlement  with  Skinner 
Mid  Go.  on  the  5th  Sept.,  according  to  the  usual 
sourse  of  trade,  and  that  he  must  De  a  party  to  I 
uiow  not  what  number  of  other  transactions. 

Now  the  facts  may  be  stated  very  shortly  as 
follows  :  The  plaintiff,  a  merchant,  had  a  cargo  on 
ins  hands,  and  he  instructed  Skinner  and  Go.,  in- 
surance brokers,  in  his  own  town,  to  effect  an  in- 
surance for  him  on  such  cargo,  and  thereupon 
3kinner  and  Go.  employed  the  defendant,  who  was 
in  insurance  broker,  to  do  it,  and  he  did  it  accord - 
ngly.  The  defendant  knew  that  the  policies  were 
effected  through  him  by  Skinner  and  Go.  for  the 
►one fit  of  the  plaintiff;  and  the  plaintiff  knew, 
oou  after  the  policies  of  insurance  were  effected, 
hat  Skinner  and  Go.  had  employed  the  defendant 
3  effect  them.  Now  the  usual  course  of  the  busi- 
ess,  and  the  usual  course  between  Skinner  and 
k>.  and  the  plaintiff,  was  for  a  monthly  account 
f  premiums  to  be  sent  in  by  them  to  be  settled  by 
le  plaintiff.  It  appears  that  in  all  previous  trans- 
itions of  the  same  nature — and  there  seems  to 
ave  been  several — the  plaintiff  had  always  paid 
•kinner  and  Go.,  and  Skinner  and  Go.  had  always 
aid  the  defendant.  There  never  had  been  a  trans- 
ition between  the  plaintiff  and  the  defendant. 

The  real  transaction  then  is  that  the  defendant 
mew  that  the  policies  were  the  property  of  the 
tlaintiff,  and  not  of  Skinner  and  Go.,  and  he  knew 
hat  the  plaintiff  settled  for  the  premiums  with 
Skinner  and  Go.  That  I  take  to  be  a  fact,  and 
k  decisive  fact  in  the  case.  In  other  words, 
ie  knew  that  the  plaintiff  settled  with  Skinner 
md  Go.  and  not  with  him  for  these  premiums, 
fhich  he,  the  defendant,  had  advanced.  I  cannot 
lee  how  to  escape  from  that  conclusion.  If  they 
irere  to  be  paid  in  that  way,  then  whatever  money 
ihe  defendant  advanced  was  to  be  paid  to  Skinner 
Mid  Go.,  and  not  to  the  defendant,  and  it  follows 
silence  that  the  lien  of  the  defendant  is  not  in 
respect  of  the  premiums  unpaid  to  him,  but  of  the 
miniums  unpaid  by  the  owner  of  the  policies  to 
Skinner  and  Go.  It  is  in  reality  a  sort  of  joint 
ransaction  between  Skinner  and  Go.  and  the 
efendant,  and  they  divide  the  brokerage.  Of 
purse  it  follows  that  the  lien  was  one  subject  to 
e  discharged  and  intended  to  be  discharged  in 
he  usual  way  by  payment  to  Skinner  and  Go. 
do  not  consider  it  necessary  to  advert  to  the 
tot  that  the  plaintiff  paid  on  the  5th  instead  of 
lie  8th  of  the  month.  There  seems  on  both  sides 
>  have  been  some  deviation,  and  for  doubtless  a 
officient  reason,  from  the  ordinary  course,  but  it 
rould  be  monstrous  that  the  case  should  be  de- 
ided  upon  the  fact  of  the  payment  being  made 
a  the  5th  instead  of  the  8th  of  the  month.  I 
ake  it  to  be  a  fact  quite  clear  that  when  the 
flaintiff  paid  on  the  5th  Sept.  no  claim  whatever 


had  been  made  by  the  defendant,  nor  had  the 
plaintiff  any  knowledge  that  the  defendant  had 
not  been  paid.  That  is  not  quite  clearly  or  dis- 
tinctly staled,  but  I  think  it  is  an  inference  which 
we  may  reasonably  draw  from  the  case,  and  parti- 
cularly from  paragraph  9. 

I  quite  concur  with  my  Lord,  and  for  the  reasons 
he  has  adduced,  that  our  judgment  should  be  for 
the  plaintiff. 

Judgment  for  theplaintiff  with  costs. 

Solicitors  for  the  plaintiff,  Chester,  Urquhari, 
May  hew,  and  Holden,  agents  for  Bradshaw  and 
Pearson,  Barrow-in-Furness. 

Solicitors  for  the  defendant,  Sharpe,  Parkers, 
Pritchard,  and  Sharpe,  agents  for  QUI  and  Archer, 
Liverpool.  

ADMIRALTY  DIVISION. 

Exported  by  Jam u  P.  Abpivall,  and  F.  W.  Baizes,  Esqrt., 

Barrlsters-at-Lair. 


Thursday,  Feb.  3, 1876. 

(Before  the  Right  Hon.  Sir  R.  Phillimore.) 

The  Juno. 

Collision — Compulsory    pilotage — Falmouth  Har- 
bour —Costs. 
Falmouth  Harbour  being  within  a  Trinity  outport 
district  for  which  pilots  werelicensed  by  the  Trinity 
House  prior  to  1854,  pilotage  is,  by  Vie  Merchant 
Shipping  Act  1854,  compulsory  there  for  a  vessel 
bound  from  a  Mediterranean  port  to  the  port  of 
Falmouth. 
Where  defendants  in  an  action  of  collision  raise  the 
defence  of  compulsory  pilotage  only  arid  succeed 
tlierein  tiisy  are  entitled  to  their  costs. 
This  was  an  action  brought  by  the  owners  of  the 
British  barque  Indus  against  the  Swedish  barque 
Juno  to  recover  damages  in  respect  of  a  collision 
between  the  two  vessels. 

The  plaintiffs  alleged  that  the  Indus  was  lying 
at  anchor  in  a  proper  berth  off  St.  Mawe's  Castle, 
in  the  harbour  of  Falmouth  on  the  13th  Dec.  1875, 
at  about  8  p.m.,  with  her  regulation  anchor  light 
duly  exhibited  and  burning  brightly;  that  the  Juno 
entered  the  harbour  under  sail,  and  instead  of 
keeping  clear  of  the  Indus  improperly  let  go  her 
anchor  at  a  short  distance  from  the  Indus,  and 
come  into  collision  with  her  and  did  her  consider- 
able damage. 

The  defendants  admitted  the  plaintiffs'  allega- 
tions, but  alleged  that  the  Juno  was  on  a  voyage 
from  Alexandria  to  Falmouth  with  wheat,  and  whilst 
entering  the  haibour  as  alleged  the  Juno  was  in 
charge  of  a  duly  licensed  Trinity  House  pilot 
named  E.  W.  Chard,  and  that  "  before  and  at  the 
time  of  the  collision  aforesaid  the  Juno  was  by 
compulsion  of  law  in  charge  of  the  said  Elias  W 
Chard,  who  was  a  pilot  duly  licensed  for  the  dis- 
trict in  which  she  was  being  navigated,  and  the 
said  collision  and  the  damage  proceeded  for  in  this 
action  were  caused  by  the  negligence  of  the  said 
Elias  W.  Chard  and  not  by  any  fault  of  the  Juno, 
her  master  and  crew." 

In  support  of  this  defence  the  master  and  crew 
of  the  Juno  gave  evidence  to  the  effect  that  the 
pilot  was  in  charge  of  the  Juno,  and  that  he  gave 
the  order  to  let  go  the  anchor,  and  the  order  was 
obeyed.  As  to  the  pilotage  being  compulsory, 
James  Henry  Hart  proved  that  he  had  been  a 
olerk  in  the  Triuity  House  for  thirty-three  years, 
that  Chard  was  duly  licensed  at  the  time  of  the 
collision  for  the  Falmouth  district,  including  the 
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harbour  of  Falmouth  (the  license  was  produced  and 
read) ;  and  that  prior  to  the  year  1854  the  Trinity 
House  had  been  in  the  habit  of  licensing  pilots  for 
the  Falmouth  district  and  the  harbour  of  Fal- 
mouth. By  the  licence  Chard  appeared  to  have 
been  duly  examined  and  licensed  by  the  sub-com- 
missioners of  pilotage  for  the  Falmouth  district. 

The  defendants  called  evidence  to  show  that  the 
order  to  let  go  the  anchor  was  not  given  by  the 
pilot  of  the  Juno. 

Butt,  Q.C.  (W.  G.  F.  Phillimore,  and  Stubbs), 
for  the  defendants,  contended  that  the  facts 
showed  that  the  pilot  alone  was  to  blame  for  the 
collision.  Assuming  that  to  be  the  case  the 
pilotage  was  compalsory.  By  the  Merchant 
Shipping  Act  1864  (17  &  18  Vict.  c.  104,  s.  369), 
"The  Trinity  House  shall  continue  to  appoint 
8ub-oommi88ioners  ....  for  the  purpose  of  ex- 
amining pilots  in  all  districts  in  which  they  have 
been  used  to  make  such  appointments,  Ac. ; 
sect.  370,  "The  Trinity  House  shall  continue, 
after  due  examination  by  themselves  or  their  sub- 
commissioners,  to  appoint  and  licence  under  the 
common  seal  pilots  for  the  purpose  of  conducting 
ships  within  the  limits  following,  or  any  portion  of 
each  limits — that  is  to  say  .  .  .  "Die  Trinity 
House  outport  districts '  comprising  any  pilotage 
district  for  the  appointment  of  pilots  within  which 
no  particular  provision  is  made  by  any  Act  of 
Parliament  or  charter;"  sect.  376,  "Subject  to 
any  alteration  to  be  made  by  the  Trinity  House, 
and  to  the  exemptions  hereinafter  contained,  the 
pilotage  districts  of  the  Trinity  House  within 
which  the  employment  of  pilots  is  compulsory 
are  the  London  district  and  the  Trinity  outport 
districts,  as  hereinbefore  denned,"  Ac.  lliere  is  no 
exemption  in  the  Act  which  would  excuse  a 
foreign  vessel  coming  from  Alexandria  from  taking 
a  pilot.    Hence  pilotage  is  compulsory. 

MiUoard,  Q.C.  ana  E.  C.  Clarkson,  for  the 
plaintiff,  contended  that  the  evidence  showed  the 
pilot  did  not  give  the  orders  which  brought  about 
the  collision.  The  defendants  have  not  shown 
that  there  is  no  particular  provision  made  by  Act 
of  Parliament  or  charter ;  hence  it  cannot  be  held 
to  be  a  Trinity  outport  district. 

Sir  B.  Phillimore. — The  evidence  satisfies  me 
that  the  orders  were  given  by  the  pilot,  and  that 
the  collision  was  occasioned  by  his  sole  default. 
And  I  am  also  satisfied  that  the  defendants  have 
shown  that  the  Falmouth  district  is  a  Trinity  out- 
port district  and  that  pilotage  at  Falmouth  is 
compulsory  for  vessels  of  the  class  of  the  Juno. 
I  must,  therefore,  give  judgment  for  the  defen- 
dants. 

Butt,  Q.C.  applied  for  costs  against  the  plain- 
tiffs upon  the  ground  that  the  only  issue  raised 
being  compulsory  pilotage,  and  the  defendants 
having  succeeded  thereon,  they  were  entitled  to 
costs  on  the  authority  of  The  Royal  Charter 
(L.  Bep.  2  Adm.  &  Eoc.  ?62 ;  20  L.  T.  Bep.  N.  S. 
109 ;  3  Mar.  Law  Gas.  0.  S.  262). 

Clarkson  contended  that  the  allowing  of  costs  in 
these  cases  was  purely  discretionary,  and  that  as 
the  plaintiff's  case  was  brought  forward  hondfide, 
and  there  was  a  great  conflict  of  evidence,  the 
plaintiff  ought  not  to  be  condemned  in  costs. 

Sir  B.  Phillimore. — I  look  upon  it  as  an  esta- 
blished rule  that  where  compulsory  pilotage  is 
within  the  knowledge  of  the  plaintiffs  the  only 
defenoe,  and  the  defendants  come  into  court  and 
prove  that  the  collision  was  occasioned  by  the 


pilot's  sole  default,  the  plaintiff  disputing  Urn 
fact  and  failing  must  pay  the  costs. 

Solicitor  for  the  plaintiff,  The*.  Cooper. 

Solicitors  for  the  defendants,  Stokes,  8mmim, 
and  Stokes. 


Tuesday,  March  7, 1876. 
The  Ftkhoord. 

County  Court  appeal — Salvage — Tender— Ancml 

awarded  under  50Z. — Oouniy  Courts  Admin^ 

Jurisdiction  Act  1868,  sects.  26,  31. 

No  appeal  lies  from  the  decision  of  a  County  Cemi 

in  a  salvage  cause  where  there  is  a  tender  sflm 

than  501.  and  that  tender  ie  upheld,  the  amoml 

tendered  being  the  amount "  decreed  or  ordtni' 

within  the  County  Courts  Admiralty  Jnrisdidim 

Act  1868  (31  8f  32  Vict.  c.  71),  sect  31. 

This  was  a  motion  for  leave  to  appeal  in  *  com 

of  salvage,  which  was  instituted  in  the  City  i 

London  Court  (Admiralty  jurisdiction)  to  raso* 

reward  for  salvage  services  alleged  to  have  be* 

rendered  by  a  pilot  to  the  foreign  shin  Ff/euni 

The  defendants  had  tendered  5i.  for  toe  tenia* 

and  the  learned  Judge  of   the  City  of  Loods 

Court  upheld  the  tender. 

Myburgh,  for  the  plaintiff,  now  moved  for  Ism 
to  appeal  against  the  award  as  insufficient 

E.  0.  Clarkson  opposed  the  motion,  contsodnf 
that  there  was  no  jurisdiction  because  the  anoni 
decreed  or  ordered  was  nnder  501.,  and  in  na 
case  there  was  no  appeal  by  the  provisions  d  ts 
County  Court  Admiralty  Jurisdiction  Act  1M 
(31  &  32  Vict.  c.  71,  sect.  31). 

Myburgh,  in  reply,  submitted  that  the  secus 
did  not  apply  because  the  decree  in  effect  m  i 
decree  for  the  defendant,  and  the  section  dari 
did  not  apply  to  cases  where  the  plaintiff  reoovos 
nothing.  If  the  plaintiff  could  not  appeal  bes 
a  defendant  could  always  stop  appeals  oy  tods1 
ing  a  small  sum  where  he  had  any  prospect  i 
their  being  upheld. 

Sir  B.  Phillimore. — If  there  had  been  » 
tender,  and  the  court  had  awarded  5L  or  any  otbff 
sum  less  than  501.  there  would  have  been  * 
appeal.  In  effect  the  court  has  said  that  o£  i 
enough,  and  that  that  sum  is  the  award  it  w*N 
have  made  if  there  had  been  no  tender.  Ho*  * 
the  upholding  of  a  tender  different  from  fr 
making  of  an  award  P  51.  is  the  amount  dead 
or  ordered.  The  application  must  beauou*** 
with  costs. 

Solicitors  for  the  plaintiffs,  Lowless  and  ft. 
Solicitor  for  the  defendant,  Thomas  Cooper. 


Tuesday,  April  4,  1 876. 
The  Emma. 
Discovery — Action  in  rem — Foreign  shit 
In  an  action  in  rem  against  a  foreign  shif} 
owner 8  are  resident  abroad,  the  court  ww 
an  order  for  discovery  of  documents  agehdmi\ 
owner 8,  hit  will  always  allow  a  ream 
for  making  the  affidavit  of  documents. 
This  was  an  action  instituted  iw  rem  tc 
American  ship  Emma,  and  her  freight, 
of  Messrs.  De  Wolf,  of  Liverpool,  the 
the  barque  City  of  Halifax,  to  recover 
in  respect  of  a  collision  between  the  two 
An  appearanoe  was  entered  on  the  tt" 
1876,  on  behalf  of  the  owners  of  the  M. 
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on  the  31st  March,  the  solicitors  for  the  plaintiffs 
took  oat  a  summons  calling  upon  the  defendants 
to  show  cause  why  the  defendants  should  not 
answer  within  three  days  stating  what  documents 
were  in  their,  or  either  of  their  custody,  pos- 
session, or  power,  relating  to  matters  in  question 
in  the  action,  or  what  they  or  either  of  them  knew 
as  to  the  custody  they  or  any  of  them  were  in, 
and  whether  he  or  they  objected,  and,  if  so,  on 
what  ground,  to  the  production  of  such  as  were 
in  bis  or  their  possession  or  power.  This  summons 
was  taken  out  before  the  delivery  of  pleadings, 
and  came  on  to  be  heard  before  the  judge  in 
court. 

E.  C.  Clarkson,  on  behalf  of  the  plaintiffs. — By 
the  rules  of  the  Supreme  Court,  Ord.  XXXI. 
r.  12,  plaintiffs  are  entitled  to  an  order  directing 
the  defendants  to  make  the  discovery  asked  for  by 
the  summons  on  oath. 

B.  E.  Webster  for  the  defendants.— The  defen- 
dants are  resident  abroad,  and  I  submit  that  the 
court  has  no  jurisdiction  to  make  any  order  for 
the  discovery  of  documents  against  them,  having 
in  effect  no  power  to  enforce  such  an  order.    The 
defendants  are  willing  to  produce  the  log  book, 
protests,  and  other  documents  material   to  the 
f  case,  which  are  in  the  control  of  their  master. 
^   Even  if  the  court  makes  the  order,  the  defendants 
t   ought  to  have  more  than  three  days  to  file  an 
f   affidavit  of  documents.    Three  days  is  insufficient. 
Sir  R.  Fhilldio&e. — I  shall  make  the  order 
directing  the  defendants  to  make  discovery  on 
oath,  but  I  wish  it  to  be  understood  that  in  all 
cases  where  a  similar  order  is  made  on  the  owners 
of  foreign  ships,  I  shall  allow  a  reasonable  time  for 
them  to  obey  the  order. 

Solicitors  for  the  plaintiffs,  Gregory,  Bowcliffe, 
id  Co- 
Solicitor  for  the  defendants,  Thomas  Cooper. 


Monday,  May  1, 1876. 

The  Medina. 

Salvage  of  life — Agreement — Exorbitancy — Setting 

aside. 

1   Where  the  master  of  a  vessel  found  passengers  of 

1        another  vessel  (550  pilgrims)  wrecked  on  a  rock 

1       an  the  Bed  Sea  in  fine  weatlver,  and  refused  to 

i       carry  them  to  Jeddah  for  a  less  sum  than  4000L, 

>       and  the  master  of  the  wrecked  vessel  was  by  such 

\       refusal  compelled  to  sign  an  agreement  for  that 

amount,  and  the  service  was  performed  without 

s»      difficulty  or  danger,  the  agreement  was  held  in- 

4      equitable  and  set  aside.    18002.  awarded  in  the 

place  thereof. 

This  was  an  action  brought  by  the  owners  of  the 

„j  Timor  against  the  Singapore  Steamship  Company 

(Limited)  to  recover  an  amount  alleged  to  be  due 

to  the  plaintiffs  under  an  agreement  for  services 

?♦  rendered  to  the  passengers  on  board  the  defen- 

*  danta'   ship  Medina.    The  action  was  originally 

4  commenced  in  the  Exchequer  Division,  but  was  by 

:  order  transferred  to  the  Admiralty  Division.    No 

abatement  of  claim  was  delivered  by  the  plaintiffs, 

lnit  the  endorsement  on  their  writ  was  as  follows : 

The  plaintiffs  claim  .£4000  doe  from  the  defendants  to 

■fbm  plaintiffs  under  an  agreement  dated  let  Oot.  1875, 

Miia  Captain  J.  Brown,  matter  of  the  plaintiffs'  ship 

1%mtn,tm  and  on  behalf  of  the  plaintiffs  and  Captain 

~"  ate  Bfaok,  master  of  the  del endanta'  ship  Jfefota, 

■ad  on  behalf  of  the  defendant*  fot  theoonTeyanoeat 

request  of  passenger!  by  the  plaintiffs'  ship 


Timor  from  Parkin  Book,  Harnish  Island,  to  Jeddah,  with 
interest  at  £5  per  oent.  per  annum  from  the  date  of  the 
said  agreement  until  payment,  and  £4  is.  for  ootts,  and 
if  the  amount  olaimed  be  paid  to  the  plaintiffs  or  their 
solicitors  within  fifty  days  from  the  service  hereof  further 
prooeedingi  will  be  stayed. 

The  defendants'  statement  of  defence  was  so  far 
as  material  as  follows : 

1.  On  the  30th  Sept.  1875  the  Medina  while  on  a  voyage 
from  Singapore  to  Jeddah  with  a  general  cargo  and 
hiring  on  board  550  passengers  (pilgrims)  who  had  em- 
barked at  Penang  for  Jeddah  was  wrecked  on  the  Parkin 
Bock  in  the  Bed  Sea  and  the  pilgrims  were  landed  by  the 
Medina's  boats  on  the  rook. 

2.  The  Parkin  Bock  is  a  small  sharp  rook  about  thirty 
miles  from  the  mainland  and  about  240  miles  from  Aden 
and  from  two  or  three  days'  voyages  from  Jeddah. 

3.  The  Medina's  boats  were  so  knocked  about  in 
landing  the  pilgrims  on  the  rook  as  to  be  useless  and  the 
lives  of  the  pilgrims  for  whom  there  was  soaroely  standing 
room  on  the  rook  were  exposed  to  danger. 

4.  About  10  a.m.  of  the  1st  Oct.  the  master  of  the 
Medina  observed  a  steamer  which  proved  to  be  the  Timor 
bound  on  a  voyage  from  Kurracnee  to  Liverpool,  and 
made  singala  of  distress  which  were  observed  by  the 
Timor  and  she  altered  her  course  and  bore  down  to  the 
rook. 

5.  When  the  Timor  approached  the  rook  the  master  of 
the  Medina  went  on  board  of  her  and  told  the  master  of 
the  Timor  the  position  of  the  pilgrims  and  asked  him  to 
render  assistance. 

6.  Thereupon  negotiations  took  place  between  the 
master  of  the  Timor  and  the  master  of  the  Medina.  The 
master  of  the  Timor  refused  to  take  the  pilgrims  from 
the  rock  to  Jeddah  for  less  than  J84000  and  the  master  of 
the  Medina  who  offered  J61500  and  subsequently  £2000 
to  the  master  of  the  Timor  for  his  services  and  after  these 
offers  had  been  refused  proposed  to  refer  the  amount  to 
arbitration  which  proposal  was  rejected  was  ultimately 
forced  to  acquiesce  in  the  demand  of  the  master  of  toe 
Timor  and  to  sign  the  agreement  sued  on.  The  Medina 
was  totally  lost  on  the  said  rock. 

7.  The  said  sum  of  .£4000  was  not  a  reasonable  amount 
for  the  servioes  to  be  rendered  by  the  Timor,  but  was  an 
exorbitantly  excessive  amount  for  such  services  and  the 
master  of  the  Timor  in  procuring  the  master  of  the 
Medina  to  sign  the  Bald  agreement  took  undue  advantage 
of  the  position  in  which  the  master  of  the  Medina  and 
the  pilgrims  were  placed  and  the  defendants  further  say 
that  the  master  of  the  Medina  had  not  any  authority  to 
enter  into  the  said  agreement  on  behalf  of  the  defendants, 
and  that  the  said  agreement  was  extorted  and  improperly 
obtained  from  the  master  of  the  Medina  and  is  wholly 
unjust  and  inequitable  and  is  not  binding  on  the  defen- 
dants. 

8  The  defendants  are  ready  and  willing  to  pay  to  the 
plaintiffs  such  reasonable  amount  for  their  servioes  as 
the  court  may  think  just. 

The  plaintiffs  replied  as  follows  : 

1.  Paragraphs  1,  2,  3,  4,  and  5  of  the  statement  of 
defenoe  are  admitted. 

2.  The  plaintiffs  join  issue  upon  paragraphs  6  and  7 
of  the  statement  of  defenoe  except  the  averments  that 
negotiations  took  place  between  the  master  of  the  Medina 
and  the  master  of  the  Timor,  and  the  latter  refused  to  take 
the  pilgrims  from  the  rook  to  Jeddah  for  less  than  £4000. 

3.  As  to  the  8th  paragraph  of  the  statement  of  defenoe 
the  plaintiffs  submit  that  the  agreement  of  the  1st  Oct. 
1875  is  a  valid  and  subsisting  agreement  and  binding  upon 
the  defendants,  and  that  the  defendants  are  liable  to  pay 
to  the  plaintiffs  the  said  sum  of  £4000  and  no  less. 

At  the  hearing  it  appeared  that  the  Medina 
being  on  a  voyage  from  Singapore  to  Jeddah  with 
a  general  cargo  took  on  board  at  Penang  550  pil- 
grims bound  for  Meooa.  On  the  1st  Oct.  1875  in 
the  morning  she  struck  on  the  Parkin  Bock  in  the 
Bed  Sea,  nearly  200  miles  from  Aden  and  thirty 
miles  from  the  mainland.  The  Parkin  Bock  is 
about  400ft.  long'the  highest  part  of  it  being  6ft. 
out  of  the  water,  and  some  of  it  level  with  the 
water.  All  the  passengers  were  landed  on  this 
island  by  means  of  the  Medina's  boats.   At  about 
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11.30  a.m.  on  the  same  day  the  Timor  was  passing 
the  rock  on  a  voyage  from  Singapore  to  Liverpool, 
when  her  assistance  was  requested  by  the  master 
of  the  Medina,  who  came  off  in  a  boat.  The  master 
of  the  Medina  boarded  the  Timor  without  difficulty 
and  asked  the  master  of  the  Timor  to  remove  the 

?ilgrims  from  the  rock  and  take  them  to  Jeddah. 
here  was  a  considerable  discussion  between  the 
masters  as  to  the  terms  upon  which  the  service 
should  be  rendered.  The  master  of  the  Medina  offered 
first  15001.  and  then  2000L,  and  finally  offered  to 
refer  the  amount  to  abitration  thereafter,  but  the 
master  of  the  Timor  refused  to  render  the  required 
service  for  any  less  sum  than  4000L,  and  ulti- 
mately the  following  agreement  was  made  and 
signea  by  the  master  of  trie  Medina. 

Agreement  made  this  1st  Oot.  between  Captain  Brown 
of  the  Timor,  of  London,  and  Captain  Black,  of  the 
steamer  Medina,  belonging  to  the  Singapore  Steamship 
Company  (Limited),  that  the  said  Captain  Brown 
agrees  with  Captain  Blaok  of  the  Medina  to  take  the 
whole  of  his  passengers  (pilgrims)  from  off  the  Parkin 
Book  and  take  them  to  the  port  of  Jeddah,  and  as  near 
thereto  as  she  can  safely  get,  for  the  lamp  earn  of  £4/000 
sterling. 

The  master  of  the  Timor  duly  performed  this 
agreement.  He  also  tried  to  get  the  Medina 
off  the  rook,  but  without  success,  and  she  became 
a  total  loss.  The  weather  was  and  remained  calm 
and  fine  during  the  whole  service. 

The  Admiralty  Advocate  (Dr.  Veatie,  Q.C.)  and 
Myburgh,  for  the  plaintiffs,  contended  that  the 
service  was  not  a  mere  life  salvage,  but  was  also  a 
completion  of  the  contract  of  the  defendants  to 
carry  the  pilgrims  to  Jeddah  by  which  they  were 
enabled  to  earn  freight.  There  was  risk  on 
entering  the  port  of  Jeddah ;  and  if  any  of  the 
pilgrims  had  been  ill,  the  Timor  might  have  been 
put  in  quarantine,  and  have  incurred  great  ex- 
pense. Tne  fact  that  no  delay  or  danger  did  accrue 
is  not  a  fact  to  be  considered :  (The  Encliantreee, 
Lush.  93.)  This  agreement  was  entered  into 
between  competent  persons,  and  ought,  therefore, 
to  be  upheld. 

Wood  HiU  (Cohen,  Q.C.  with  him),  for  the  defen- 
dants.— Where  a  demand  is  exorbitant  and  a 
master  improperly  accedes  to  it,  the  court  will  not 
uphold  an  agreement  made  upon  such  a  basis : 
(The  Theodore,  Swabey  351).  Here  the  demand 
was  outrageous,  and  forced  upon  the  master  of 
the  Medina.  The  amount  recoverable  for  life 
salvage  is  only  a  reasonable  amount  under  the 
Merchant  Shipping  Act  1854  (17  &  18  Vict.  c.  104), 
s.  458,  and  this  amount  is  unreasonable,  the 
services  being  unattended  by  either  difficulty  or 
danger. 

Sir  Eobekt  Phillimork. — The  circumstances  of 
this  case  are  very  singular,  but  it  is  one  in  which 
the  court  really  feels  no  doubt  at  all  as  to  the 
judgment  which  it  ought  to  give.  It  is  not  neces- 
sary that  I  should  go  into  an  examination  of  the 
authorities  which  I  recently  referred  to  in  the  case 
of  Cargo  ex  Woosung  (3  Asp.  Mar.  Law  Cases 
50).  And  which  I  also  referred  to  in  the  case  of 
The  Waverley  (3  L.  Rep.  A.  &  E.  369),  but  I  may 
state  the  result  of  them  to  be  this  :  that  it  is  the 
practice  of  the  court,  partly  for  the  protection  of 
absent  owners,  and  partly  on  the  grounds  of 
general  policy,  to  control  agreements  made  by 
captains,  when  an  examination  of  the  agreements 
shows  that  they  are  clearly  inequitable. 

In  the  present  case  there  were  upwards  of  500 
pilgrims  on  a  rock  which  is  just  six  feet  above 


water,  their  ship  had  gone  to  pieces,  and  tb 
plaintiffs'  vepsel,  the  Timor,  came  op  close  witfat 
any  difficulty  or  danger  at  all,  because  tb 
evidence  is  that  the  water  was  quite  deep  ip 
to  the  rock ;  she  came  up  and  her  captain  k 
effect  says,  "I  will  not  relieve  you  from  tfci 
situation,  which  four  hours  of  bad  weather  nrijkl 
convert  into  a  most  imminent  danger,  indeed 
it  may  be  said  into  your  total  destruction;  I 
will  not  take  you  away  unless  you  give  m 
40002."  Now  what  is  40001.  with  regard  to  tat 
matter  saved,  which  is  human  life  P  On  the  other 
hand,  however,  that  sum  is  the  whole  sum  tat 
was  to  be  paid  for  conveying  pilgrims  to  Jeddik. 
And  in  my  opinion  if  the  Timor  had  not  taken  the* 
pilgrims  off  the  rock  in  the  circumstances  stated, 
and  bad  weather  had  come  on,  and  they  had  ks 
their  lives  in  consequence,  he  would  hardly  ban 
been  in  a  better  condition  than  that  of  a  pirate. 
Nevertheless,  it  was  certainly  a  valuable  sftfop 
service  according  to  the  principles  upon  whin 
such  services  have  always  been  considered  in  tha 
court,  but  I  am  of  opinion  that  4000L,  is  a  graft 
deal  too  much,  and  I  shall  reduce  it  to  1800L 

As  to  the  costs,  there  has  been  no  tender,  audi 
shall,  therefore,  leave  each  party  to^pay  their  on 
costs.  If  there  had  been  a  sufficient  tender  I 
should  have  given  the  defendants  the  ooeta.  I 
shall  not  give  costs  to  either  side. 

Solicitors  for  the  plaintiffs,  Brooks,  Jeskm 
and  Co. 

Solicitors  for  the  defendants,  Dawes  and  Stmt. 


Tuesday,  May  23, 1876. 

The  Pajlaxa. 

Objection  to  registrar's  report — Damage  to  cargo- 

24  Vict.  c.  10  —  Measure  of  damages— Lou  if 

market. 

Where,  through  the  negligence  of  a  carrier  6y  «fc 

goods  carried   by   htm    are    not  delivered  te  < 

reasonable  time,    tJbe    owner    of   the  goods  9 

assignee  of  the  bill  of  lading  for  the  aooAt* 

entitled  to  recover  as    damages  from  the  fty 

owner  the  difference  between  the  market  vah»4 

the  goods  when  they  ouqht  to  have  been  delaed 

and  the  market  value  when   they  actually  wm 

delivered. 

This  was  an  objection  to  a  report  of  the  regis** 

(H.  C.  Rothery,  Esq.)  in  a  cause  referred  to  as 

by  the  court. 

The  cause  was  instituted  under  the  Adminfy 
Court  Aot  1861  (24  Vict.  c.  10),  s.  6,  on  the  • 
Dec.  1873,  in  the  High  Court  of  Admiralty,  • 
behalf  of  Joseph  Samuel,  of  London,  the  asflga* 
of  certain  bills  of  lading  for  goods  (sugar  «ji 
hemp)  forming  part  of  the  cargo  of  the  steanaaf 
Parana,  against  that  vessel,  her  tackle,  *pp** 
and  furniture,  and  the  freight  due  or  payable  J* 
the  transportation  of  the  cargo,  and  *&** 
William  Malcolmson,  of  Portland,  in  Ireland*  ■* ! 
owner,  intervening.  After  the  pleadings  in  t*  \ 
cause  had  been  concluded,  and  witneasesnad W* [ 
examined  by  commission  at  Manila  and  B*t] 
Kong,  the  defendant,  on  the  14th  April  •»] 
admitted  his  liability,  and  consented  to  •  ~ 
ference  of  the  accounts  to  the 
merchants. 

On  the  14th  Dec.  1875  the  plaintMb 
into  the  registry  a  claim  containing  thnf^ 
First,  loss  of  market  in  respect  of  tfc* 
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secondly,  loss  of  interest;  and  thirdly  loss  by 
drainage  of  sugar  by  reason  of  the  unusual  lengtn 
of  the  voyage.  The  defendant,  before  the  regis- 
trar, admitted  that  there  was  some  unreasonable 
delay,  and  that  he  was  ready  to  make  good  any 
damages  necessarily  resulting  therefrom.  The 
facts  of  the  case,  which  were  not  disputed, 
are  detailed  by  the  registrar  in  his  report  as 
follows : 

"  The  Parana  was  a  trading  steam  vessel  of  1372 
tons  gross  and  1027  net  register,  and  she  was  of 
180  horse  power  nominal,  which  the  master  stated 
was  a  small  power  for  a  vessel  of  her  size.  When 
she  left  England  she  was,  according  to  the  master, 
•frightfully  deep,'  having  from  1000  to  1300 
tons  of  iron  as  dead  weight,  and  she  was  filled  up 
with  light  goods. 

"  She  took  ninety  days  to  get  to  Hong  Kong, 
and  having  there  discharged  her  cargo  was 
docked,  surveyed,  and  repaired.  She  thence 
proceeded  in  ballast  to  Manila,  where  the  master 
entered  into  a  charter-party  with  Messrs.  Bngster 
and  Co.  to  load  a  cargo  at  Manila  and  Ho-Ilo,  and 
to  proceed  therewith  to  London,  passing  through 
1  the  buez  Canal. 

"  In  pursuance  of  the  charter-party  she  took  on 
board  some  parcels  of  hemp  and  sugar  at  Manila, 
and  having  sailed  to  Ilo-Ilo  she  then  took  in 
farther  parcels  of  sugar,  but  as  the  charterers 
,  were  not  able  to  supply  her  with  a  full  cargo  it 
was  agreed  that  she  should  be  at  liberty  on  the 
homeward  voyage  to  call  in  at  Singapore  to  fill 
op.  She  left  Ilo-Ilo  on  tbe  24th  July  1873,  but 
owing  to  the  defective  state  of  the  boilers  she 
was  obliged  on  the  30th  of  the  same  month  to 
pnt  into  Labuan  for  repairs.  Thence  she  pro- 
ceeded to  Singapore,  where  she  took  in  some 
cargo  and  a  large  quantity  of  coals,  and  having 
effected  some  further  repairs  to  the  boilers  she 
again  proceeded  on  her  voyage.  On  the  18th 
Au£.,  owing  to  the  state  of  the  boilers,  she  was 
obliged  to  put  into  Acheen,  and  after  effecting 
repairs  she  again  proceeded.  On  the  1st  Sept.  she 
had  to  alter  her  course  for  Point  de  Galle,  it  being 
found  that  she  could  only,  carry  111b.  steam. 
She  arrived  in  Point  de  Galle  on  the  4th  Sept., 
and,  having  completed  her  repairs,  she  left  again 
on  the  9th.  On  the  1st  Oct.  she  arrived  at 
Aoheen,  where  further  repairs  were  done  to  her 
boilers,  and  again  at  Port  Said,  at  Malta,  and  at 
Gibraltar,  so  that  it  was  not  until  the  28th  Nov. 
1873,  127  days  after  leaving  IIo-Ho,  that  she 
arrived  in  the  Port  of  London. 

"  As  to  the  lamentable  state  in  which  this 
Teasers  boilers  were  there  can  be  no  two 
Opinions.  It  seems  tbat  after  the  vessel  had  dis- 
charged her  cargo  she  proceeded  to  Greenock, 
where  her  boilers  were  taken  out.  We  have  no 
information  as  to  what  may  have  been  the  condi- 
tion of  one  of  the  boilers,  as  it  was  broken  up 
before  the  surveyors  saw  it;  but  the  other  was 
examined  by  two  practical  engineers,  who  re- 
ported that  of  the  eighty-three  tubes  of  which 
the  boiler  originally  consisted,  one  had  never 
been  used,  twenty-one  others  had  been  plugged 
up  with  either  iron  covers  or  wooden  plugs,  so 
that  only  sixty-one  tubes  were  at  all  effective.  It 
was  found  also  that  the  backs  of  both  furnaces 
bad  been  patched  with  large  patches,  and  that 
there  were  traces  of  considerable  leakage  on  the 
erewn*  of  the  furnaces.  There  were  also  numer- 
petchai  on  the  shell  of  the  boiler  varying 


from  4ft.  by  2ft.  Sin.  wide  to  12in.  long  by  8in. 
wide.  The  rivets  also  were  worn  away  by  long 
use,  so  that  they  had  but  little  hold  of  the  plates, 
and  some  of  the  plates  were  worn  away  by  corro- 
sion to  half  their  original  thickness.  They 
further  said  that  although  this  boiler,  when  new, 
was  constructed  to  bear  a  pressure  of  from  301b. 
to  351b.  of  steam  to  the  sauare  inch,  they 
thought  in  that  condition  in  which  they  found  it 
she  could  not  with  safety  have  borne  a  pressure 
of  more  than  101b.  or  121b.  There  is  no  reason 
to  suppose  that  the  boiler  which  had  been  broken 
up  was  in  any  better  condition.  A  more  lament- 
able state  of  affairs  can  hardly  by  imagined  to 
anyone  at  all  acquainted  with  the  construction  of 
steam  engines.  It  is  apparent  that  with  engines 
originally  of  small  power,  with  a  tubular  boiler, 
of  which  twenty-two  out  of  eighty-three  of  the 
tubes  were  perfectly  useless,  oi  which  the  plates 
were  so  much  worn  away  that  they  would 
bear  only  101b.  or  121b.  instead  of  301b.  to 
351b.  to  the  square  inch,  and  with  the  crowns  of 
the  furnaces  leaking  badly,  the  available  power  to 
contend  with  the  S.  W.  monsoon  must  have  been 
very  small,  and  it  can  therefore  hardly  be 
wondered  at  that  the  vessel  made  on  an  average 
but  four  knots  an  hour,  and  that  she  had  fre- 
quently to  put  into  port  for  repairs,  and  to 
replenish  her  stock  of  coals." 

The  reference  was  concluded  on  the  27th  Jan. 
the  14th  Feb.,  and  13th  April  1876.  Evidence 
was  taken  both  by  affidavit  and  by  oral  examina- 
tion, and  the  registrar,  after  hearing  counsel  on  both 
sides,  made  a  report  and  gave  his  reasons,  saying, 
inter  alia,  "  that  the  plaintiff  would  have  had  no 
reasonable  grounds  of  complaint,  if  the  voyage 
from  Ilo-Ilo  to  London  had  lasted  ninety  days.  But 
it  did,  as  a  fact,  take  127  days.  We  think,  therefore, 
that  the  ship's  owner  is,  by  his  admission,  liable 
for  the  excess  of  thirty-seven  days,  during  which 
the  voyage  lasted,  beyond  what  may  be  called  a 
not  unreasonable  time.  Taking  thirty-seven  days 
then  as  the  measure  of  the  unreasonable  delay  in 
the  voyage,  let  us  consider  what  damages  may  be 
said  to  have  resulted  directly  from  this  delay." 
He  then  proceeded  to  discuss  the  three  different 
items  of  the  claim,  and  allowed,  first,  for  extra  loss 
occasioned  by  drainage  of  the  sugar  during  the 
thirty-seven  days  1£  per  cent,  in  the  original 
shipment  of  500  tons  equal  to  7£  tons  at  12L  10*. 
per  ton  or  921. 15*. ;  secondly,  for  interest  5  per 
cent,  for  thirty- seven  days  on  the  invoice  value 
of  the  cargos,  19,9591.  9s.  lid.  or  101Z.  3*.  3d. 

On  the  third  point  the  registrar's  report  was  as 
follows : 

"  There  remains  tbe  last,  and  by  far  the  most 
important  question,  namely,  whether  the  plaintiff 
is  entitled  to  any  compensation  for  the  alleged 
loss  of  market  by  reason  of  the  non-delivery  of  the 
cargo  within  a  '  reasonable '  time.  The  question 
does  not  arise  on  the  sugar,  in  regard  to  wnich  no 
claim  has  been  made  for  loss  of  market,  but  on 
the  hemp  only." 

It  was  said  by  the  plaintiff  that,  had  the  vessel 
arrived  by  the  middle  of  October,  or  even  by  the 
22nd  or  23rd  Oct.,  which  would  be  about  ninety 
days  after  leaving  Ilo-Ilo,  the  hemp  oould  have 
been  sold  for  about  411. 10s.  per  ton,  but  that  not 
having  arrived  until  the  28th  Nov.,  it  was  im- 
possible to  get  the  hemp  landed  and  placed  on  the 
market  before  the  midale  of  December,  and  that 
it  was  then  impossible  to  get  within  20#.  a  ton  of 
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that  price.  It  was  said  that  the  owner  continued 
to  hold  the  hemp  in  hopes  that  the  market  would 
rally,  but  that  it  never  did,  and  that  ultimately  he 
had  to  sell  it  at  a  considerable  loss.  He  claimed, 
not,  indeed,  the  difference  between  the  price  at 
which  he  might  have  sold  it,  had  it  arrived  in 
October,  and  the  price  at  which  he  ultimately  did 
sell  it ;  but  the  difference  between  the  former,  and 
the  price  which  he  might  have  got  for  it,  imme- 
mediately  after  it  had  been  delivered.  It  was 
shown  that  during  November  and  in  the  first 
week  of  December  there  was  a  fair  demand  for 
hemp  at  412.  10*.  per  ton,  and  that  prioe  might 
have  been  obtained  for  it.  It  was  also  shown 
that  it  would  have  taken  about  three  weeks  after 
the  vessel's  arrival  to  have  sot  the  hemp  sampled 
and  put  upon  the  market ;  that  by  that  time  there 
was  no  demand  for  it,  and  that,  although  the 
prices  current  had  not  altered  much,  a  seller 
forcing  any  quantity  upon  the  market  would  have 
had  to  submit  to  a  reduction  of  at  least  20*.  in  the. 
ton.  It  was  proved,  also,  that  after  Christmas 
the  market  continued  to  fall,  owing  to  large  ship- 
ments of  hemp  brought  to  Liverpool,  so  that,  as 
one  of  the  brokers  observed,  the  market  was 
knocked  all  to  pieces. 

*  Assuming,  then,  that  by  the  delay  in  the  de- 
livery there  was  a  loss  of  market,  the  question 
arises  whether  this  is  an  item  which  can  be  pro- 
perly allowed  in  a  claim  of  this  description; 
whether,  in  fact,  a  claim  for  loss  of  market  can  be 
allowed  on  account  of  an  unreasonable  delay  in 
the  delivery  of  the  goods.  The  case  must  nave 
frequently  arisen  in  this  court,  as,  for  instance, 
when  a  vessel  has  been  run  into  by  another,  and 
the  delivery  of  the  cargo  has  been  delayed  by  the 
vessel  haying  to  put  into  port  for  repairs;  and 
yet  I  think  that  I  may  say  with  certainty  that  no 
such  claim  has  ever  yet  been  preferred  in  this 
court,  certainly  not  during  the  time  I  have  held 
this  office,  now  nearly  twenty-three  years.  It 
may  be,  however,  that  we  have  hitherto  proceeded 
on  a  wrong  principle,  and  as  the  point  has  been 
very  strongly  urged  in  this  case  by  a  counsel 
who  is  not  wont  to  maintain  an  untenable  position, 
I  propose  to  examine  carefully  all  the  authorities 
which  have  been  cited  in  support  of  that  position, 
as  well  as  the  grounds  upon  which  it  has  hitherto 
been  thought  that  a  claim  for  loss  of  market 
cannot  properly  be  allowed." 

The  Registrar  then  referred  to  and  discussed  the 
following  cases : 

The  St.  Cloud,  Br.  A  Lush.  p.  4 ; 

Joaling  v.  Irvine,  6  Hurl.  &  Nor.  512  ; 

Collard  v.  Southeastern  Railway  Company,  7  Hurl. 

&  Nor.  79 ; 
Fraser  and  others  v.  Telegraph  Construction  and 

Maintenance  Company,  L.  Rep.  7  Q.B.  566 ; 
Eadley  v.  Baxendale.  9  Exoh.  841 ; 
Smeed  v.  Foord,  1  Ell.  &  Ell.  602 ; 
Home  v.  Midland  Railway  Company,  L.  Rep.  8, 

O.P.  131 ; 

and  concluded  his  report  as  follows  : 

"  It  seems  to  me  that  the  cases  of  Hacttey  v. 
Baxendale,  Smeed  v.  Foord,  and  Irvine  and  another 
y.  The  Midland  Railway  Company  (ubi  sup.),  are 
conclusive  on  the  point ;  and  that  the  practice  of 
the  Court  of  Admiralty,  in  refusing  to  entertain 
any  claim  for  loss  of  market  in  such  cases,  is  in 
entire  accordance  with  that  of  the  courts  of 
common  law,  and  I  shall  refuse  to  alter  that  prac 
tice  until  I  am  corrected  by  superior  authority. 
I  may  add  that  the  merchants  py  whom  I  am 


assisted,  entirely  concur   with   me  in  the  ooa- 
elusions  to  which  I  have  come.*' 

As  to  the  costs  of  the  reference,  the  report  m 
as  follows  : 

"  The  general  rule  in  collision  cases  is  tbt 
where  more  than  one-third  is  taken  off,  the 
claimant  shall  pay  the  costs  of  the  reference. 
But  this  rule  does  not  apply  to  cases  of  this  de- 
scription. The  defendant  in  the  first  instant 
denied  altogether  his  liability,  and  set  up  several 
pleas,  which  he  afterwards  withdrew ;  the  con- 
dition of  the  boilers  of  his  vessel  was  most  dis- 
creditable, and  he  entailed  heavy  losses  on  tb» 
plaintiff;  he  has,  moreover,  made  no  teodar 
on  account  of  the  sums  which  the  latter  was  un- 
doubtedly entitled  to  recover.  On  the  other  bed, 
the  plaintiff  has  failed  in  the  main  issue,  the  qq» 
tion  of  loss  of  market.  On  the  whole,  we  took 
that  justice  will  be  done  by  leaving  each  party  to 
pay  his  own  costs  of  the  reference,  Dot  tb 
reference  fees  will  have  to  be  paid  by  them  m 
moieties/' 

A  motion  was  heard  in  court  in  objection  to 
the    report   of  the   Registrar,   "to  modify  asi 
alter  the  same  so   far  as  it  disallows  the  sua 
of  289Z.  be.  9d.,  claimed  as   damages  for  the  & 
fendant's   breach  of  contract   in   respect  of  ths 
depreciation  in  value  by  loss  of  market  on  2408 
bales    of    hemp,   weighing    5785   cwt.,  fonniag 
part  of  the  cargo  of  the  above-named  steamahiftj 
because  the  disallowance  of  such  damages  is  bad 
upon  a  misapprehension  of  law,  and  is  erroneo* 
and  the  plaintiff  is  legally  entitled  upon  the  fob 
of  the  case  appearing  by  the  Registrar's  report  to 
recover  such  damages,  and  also  to  altar  the  mi 
report,  so  far  as  it  orders  the  plaintiff  to  bear  hi 
own  costs  of  the  reference,  and  to  make  such  oral 
as  shall  be  meet  and  right   in  and  about  tk 
premises,  and  to  condemn  the  defendant  in  tk 
costs  of  this  motion." 

Clarkson,   in    support    of   motion. — It  ii  ad- 
mitted that  the  speed  of   the  Parana  wai  d* 
f ective,    and    the   plaintiff   claims   285J.  5*.  9i 
for   the   loss   of    market.     The    Registrar  a* 
allowed  nothing  in  respect  of  this  claim.    Hi 
only  cases  in   which  loss   of   market  has  bas 
disallowed  as  the  measure  of  damages,  are  tbos 
in  which  it  has  been  occasioned  by  a  specsl 
sub-contract,  unknown,  and  not  in  the  connd** 
tion  of  both  parties  :    In  Smeed  v.  Foord  (1 KDJ 
Ell.  602)  the  wheat  claimed  for  was  not  thesubjd 
matter  of  the  contract,  which  was  for  the  deliisj 
of  thrashing  machines,  not  to  deliver  wheat;  h* 
the  subject  matter  of  the  contract  was  the  cvriVJ1 
and  delivery  of  the  hemp ;  the  plaintiff  could  bt» 
recovered  on  the  thrashing  machines  if  he  had  s» 
cured  others  at  a  higher  price.  The  Registrar  reW 
also  on  Hadley  v.  Baxendale  (9  Excn.  341),  b* 
that  case  is  in  my  favour,  for  the  fluctuation  of  tat 
market  is  a  matter  in  the  knowledge  of  Wk 
parties.     [Sir  R.  Phillimore.  —  There  aw  *■• 
criteria  (1)  Was  it  in  contemplation  of  the  part*' 
(2)  Was  it  the  natural  result  of  the  negtifl** 
delay  of  the  defendant  P  ]     Fraser  v.  Tdept 
Construction  and  Maintenance  Company  (LBj 
7  Q  B.  566)  lays   down  the   law   under  *»■ 
damages  of  this  description  may  be  reoofS*, 
The  breach  of  contract  tnere  was  in  not  i  — %J~ 
a  vessel  whose  principal  moving  power  ^ 
here  it  is  for  delay  in  delivery  of  goods 
by  defective  power  of  ship,  and  the  loss 
thereby  is  the  difference  of  price 
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forne  v.  Midland  Railway  Company 
3  C.  P.  131)  is  really  in  favour  or  the 
the  reason  that  the  extra  sum  there 
For  loss  upon  the  contract  by  de- 
l  not  be  recovered  was  because 
dants  had  not  notice  of  any  special 
ct  which  would  increase  the  ordinary 
id  by  non-delivery  in  time.'  In  Bor~ 
utchinson  (34  L.  J.  169,  0.  P.)  the 
ras  what  was  the  proper  measure  of 
'here,  from  the  delay  of  the  carrier,  the 
st  his  market  altogether,  and  there,  also, 

says,  "  In  ordinary  oases,  the  measure 
s  is  the  difference  between  the  oontract 

the  market  price."  In  O'Hanlan  v. 
•Western  Railway  Company  (34  L.  J. 

the  general  principle  is  the  same,  and 
eaUWestem  Railway  Company  v.  Red' 

Rep.  1  C.  P.  329)  the  court  held  that 
.  value  of  the  goods  at  the  time  was  the 
f  the  measure  of  damages.  In  Collar d 
Uh-Eastern  Railway  Company  (4  L.  T. 

410 ;  7  H.  &  N.  79)  also,  the  plaintiff, 
er,  was  held  entitled  to  recover  the 
between  the  market  value  and  the  oon- 


WiUiams,  Q.C.  and  0.  Bruce,  in  sup- 
he  report.  —  The  principle  adopted 
gistrar  is  the  only  correct  one.    The 

cannot  be  taken  to  know  the  pur- 
which  the  cargo  is  intended,  and 
to  be  involved  in  questions  concerning 
d  fall  of  the  market.  The  only  ques- 
rhether  the  fall  of  market  occasioning 
s  in  the  contemplation  of  the  parties 
contract  was  made,  and  whether  the 
i  depreciated  intrinsically.  Hadley  v. 
(9  Exch.  341)  settled,  at  all  events,  that 
3mpensation  for  such  a  loss  could  not 
There  must  also  be  some  general 
pplioable  to  all  cases,  and  that  the 
has  correctly  stated  in  his  report. 
mes  Iron  Works  and  Shipbuilding  Com- 
i.  T.  Rep.  N.  S.  495 ;  L.  Rep.  3  Q.  B. 
ot   a  question  between   carrier    and 

true,  but  I  especially  rely  on  the  judg- 
ired  thereim  by  the  Lord  Chief  Justice, 
sary  to  look  at  the  nature  of  the  con- 
he  circumstances  under  which  it  was 
i  if  the  damage  resulting  was  such  as  was 
iation  of  both  parties.  Here  it  was  not 
lation  of  shipowner  that  loss  of  market 
le ;  Borne  loss  was  contemplated,  cer- 
that  is  fairly  represented  by  the  five 
a  the  value  of  toe  cargo  allowed  by 

The  British  Columbia,  qrc,  Saw  Mills 
rAmited)  v.  Nettleship  (L.  Rep.  3  O.P. 
stly  in  point ;  there  tne  non-delivery  of 
ieoe  of  machinery  stopped  the  whole 
he  defendant  was  held  not  to  be  liable 
s  arising  therefrom,  but  only  of  the 
placing  the  goods  which  he  had  lost, 
t  at  the  rate  of  five  per  cent,  for  the 
ioned  by  his  negligence,  and  this  is 
•inciple  to  allow  a  rough  mercantile 
f  otner  rule  would  lead  to  oomplioa- 
loally  insoluble  by  the  court.  The 
int  ox  damage  cannot  be  looked  to,  as 
I  cannot  be  in  the  contemplation  of  the 
lie  oases  cited  for  the  plaintiffs  are 
etween  vendor  and  purchaser,  and 
inotappfy.    The  plaintiffs 


is  opposed  to  the  universal  practice  of  this  court 
and  to  the  analogy  of  insurance  law,  by  which 
underwriters  in  goods  are  never  made  responsible 
for  loss  of  market.  The  plaintiff  cannot  recover 
such  damages  as  these  without  notice  to  ship- 
owner that  ne  wanted  the  goods  to  be  delivered 
for  a  particular  market : 

Home  v.  Midland  Railway  Company,  L.  Rep.  8  0.  P. 
131; 

Wilson  v.  Lancashire  and  Yorkshire  Railway  Com- 
pany, 30X.  J.  232,  C.  P. ;  9  G.  B.,  N.  S.,  632 ; 

0* Ronton  v.  Great  Western  Railway  Company,  84 
L. J.  154,0  P.; 

Borries  t.  Hutchinson,  84  L.  J.  109,  C  P. ; 

Great  Western  Railway  Company  v.  Redmayne, 
L.  Rep.  1  C.  P.  329 ; 

CoUard  v.  South-Eastern  Railway  Company,  7  H.  & 
N.  79 ;  4  L.  T.  Rep.  N.  S.  410 ; 

Smeedy.  Foord,  1  EIL  A  BU.  602. 

Clarkson  in  reply. 

In  addition  to  the  cases  mentioned  above,  the 
following  authorities  were  cited  in  the  course  of 
the  argument. 

Jackson  v.  Union  Marine  Insurance  Company,  ante, 

vol.  2,  p.  4%;  L.  Rep.  10  €.  P.  125; 
The  Lucy,  8  C.  Rob.  206; 
Phillimofe's   International    Law,  vol.   8,   p.   699. 

2nd  edit; 
Smith's  Leading  Gases,  vol  2,  Vicar  v.  Wxlcom,  6th 

edit.,  p.  508. 

Cur.  adv.  vult. 

June  13.— Sir  R.  Phujjmore. — I  have  taken  time 
to  consider  my  judgment  in  this  case,  partly 
on  account  of  the  great  number  of  reported  cases 
to  which  I  was  referred,  but  more  especially 
because,  unfortunately,  I  am  unable  to  agree  with 
the  very  elaborate  and  carefully  reasoned  opinion 
of  the  Registrar  from  whose  ruling  this  appeal  has 
been  prosecuted* 

It  is  admitted  in  this  case  that  the  carrier 
must  make  some  compensation  to  the  merchant 
for  the  loss  sustained  by  him  in  consequence 
of  the  delay  in  the  execution  of  the  contract: 
the  question  is,  what  are  to  be  the  items  of 
that  compensation.  The  registrar  has  found 
that  these  items  are  931.  lbs.  for  deterioration  in 
quality  of  a  portion  of  the  cargo  and  1012.  is.  3d. 
for  loss  of  the  interest,  during  the  detention  in 
consequence  of  the  delay,  at  five  per  cent,  on  the 
value  of  the  cargo.  The  merchant  also  claims,  in 
addition  to  these  items,  the  ascertained  difference 
between  the  market  value  of  the  goods  at  the 
time  when  they  might  have  been  sold,  if  the 
carrier  had  not  unreasonably  delayed  the  fulfil- 
ment of  his  oontract,  and  their  value  at  the  time 
when  they  did  actually  arrive,  and  the  justice  of 
this  claim  is  the  sole  subject  of  this  appeal. 

The  law  applicable  to  this  question  has  apparently 
been  difficult  to  ascertain  and  the  application  of  it 
when  ascertained  more  difficult.  Tne  general  rule 
of  law  is  stated  with  his  usual  clearness  by 
M.  Masse  in  the  last  edition  of  his  Droit  Com- 
merical,  vol  3,  p.  239,  edit.  2,  Lib.  5.  Tit. 
I.  Ch.  3,  sect,  iv.,  §  1.  The  principle  of  this 
rule  is  in  different  words  expressed  in  the 
English  and  American  judgments.  In  ac- 
cordance with  this  principle  the  carrier  has 
been  holden  liable  to  pay  damages  on  the  hypothesis 
that  he  contemplated  payment  of  a  certain  kind  of 
compensation  in  the  event  of  his  not  executing,  or 
his  unreasonably  delaying  to  execute  his  part  of 
the  contract.  Another  form  of  stating  that  proposi- 
tion is  to  be  found  in  the  judgment  of  the  Lord 
Chief  Baron  in  the  Itoheo^  Qhajnber  in  Jftme 
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v.  Midland  Railway  Company  (Limited)  (L.  Rep. 
8  0.  P.  136)  decided   in  the    year  1873.    •«  The 
principle  clearly  to  be  declared  for  all  the  autho- 
rities is  that  the  damages  for  a  breach  of  contract 
must  be  such  as  may  fairly  and  reasonably  be 
considered  as  arising  naturally,  i.e.,  according  to 
the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may    be   reasonably 
supposed   to    have    been    in    the  contemplation 
of  both    parties    at    the    time    they    made    the 
contract  as    the   probable  results    of  the  breach 
of  it."    The  last  English  judgment  which  1  have 
been  able  to  find  is  one  delivered  by  the  Lord 
Chief  Justice  in  1876,  in  the  case  of  Sampson  v. 
The  London  and  North-Western  Railway  Company 
(L.  Rep.  1  Q.  B.  Div.  274).    It  is  the  only  English 
case,  1  think,  for  the  knowledge  of  which  I  am  not 
indebted  to  the  industry  of  counsel.    "  The  law," 
the  Lord  Chief  Justice  says  at  p.  277,  "  as  it  is  to 
be  found  in  the  reported  cases,  has  fluctuated,  but 
the  principle  is  now  settled,  that  whenever  either 
the  object  of  the  sender  is  specially  brought  to  the 
notice  of  the  carrier,  or  circumstances  are  known 
to  the  carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object  may  be 
takenjto  have  been  within  the  contemplation  of  both 
parties,  damages  may  be  recovered  for  the  natural 
consequences  of  the  future  of  that  object."    The 
latest  American  decision,  I  believe,  is  that  of  Ward 
y.   The    New    York    Central  Railroad    Company 
(47  N.  Y.  29),  it  is  thus  stated  in  a  note  to  the  last 
edition  of  Sedgwick  on  Damages  (p.  430) :  "  It  is 
here  held,  that  where  a  carrier  from  mere  negli- 
gence, or  plain  violation  of  duty,  omits  to  transport 
merchandise  within  a  reasonable  time,   and  its 
market  value  falls  in  the  meantime,  the  true  rule 
of  damages  is  the  difference  in  its  value  at  the 
time  and  place  it  ought  to  have  been  delivered  and 
the  time  of  its  actual  delivery,  the  court  observing 
that  sagacious  men  rely  upon  their  own  ability  to 
judge  of  the  market  in  undertaking  largo  commer- 
cial projects,  and  according  to  their  views  of  the 
market  send  their  merchandise  by  a  quick  or  by  a 
glow  carrier,  and  make  compensation  accordingly. 
A  contrary  rule  would  deprive  them  of  all  benefit 
of  a  rapid  transit.    The  court   further  remarked, 
had  the  goods  been  injured  by  reason  of  improper 
exposure  by  the  carrier,  and  thus  become  depre- 
ciated in  their  market  value,  the  carrier  would  be 
liable  for  the  loss.     Here    his  negligent    delay 
caused  the  loss;  the  injury  also  is  natural  and 
direct ;  arriving  later  by  the  earner's  negligence, 
these  goods,  measured  by  the  only  standard  that 
regulates  value,  were  not  worth  as  much  as  at  the 
time  when  they  should  have  arrived."    I  do  not 
refer  to  other  cases  besides  those  two,  but  I  have 
read  them  all  with  care ;  most  of  them  will  be  found 
in  the  notes  to  Mr.  Sedgwick's  valuable  work  on 
the  Measure  of  Damages  (6th  edit.,  chap.  3,  p.  81 ; 
chap.  13,  p.  430),  to  which  I  have  already  referred. 
The  result  of  the  reported  decisions  is,  that  this 
merchant  may  claim  to  be  indemnified  for   the 
actual  loss  in  the  value  of  the  goods  shipped  (perte 
quit  a  fait) — damnum  emergen, — and  from  loss  of 
profit,  gain  (dont  il  a  ete  prive) — lucrum  cessans — 
when  such  loss  is  the  direct  consequence  of  the 
carrier's  default.    Why  should  not  the  ascertained 
difference  between  the  market  price,   when  the 

Soods  might  have  been  sold  had  there  been  no 
elay,  ana  the  market  price  which  they  would 
fetch  after  the  delay,  be  a  reasonable  measure 
Of  the  loss  of  the  merchant's  profits  ;  the  deprecia- 


tion is  the  direct  consequence  of  the 
default ;  in  other  words,  he  mast  be  taker 
known  or  contemplated  that  the  merchanl 
a  safe  and  quick  transport  of  his  marketat 
to  their  intended  market.  This  is  the 
knowledge  with  which  a  carrier  receive 
and  it  is  on  this  principle,  as  it  appeal 
that  in  Home  v.  The  Midland  Railway  ( 
{Limited)  (L.  Rep.  8  C.  P.  135),  already  c 
difference  between  two  market  prices  wi 
dered  to  be  the  proper  measure  of  the  dai 

The  case  before  me  is  not  one  of  a  specif 
speculation  or  particular  mercantile  opei 
which  delay  may  inflict  as  much  injur 
shipper  with  respect  to  the  market  i 
the  goods  as  their  deterioration  from  wa 
quisite  appliances  or  improper  ezposur 
the  passage.  Upon  the  same  principle  tl 
is  responsible  for  both  injuries,  the  depre 
the  market  value  of  these  goods  has  bee 
opinion  the  natural  consequence  of  the 
unreasonable  delay —  Propter  rem  tjw 
habitant,  as  the  civilians  say — and  fat 
already  alleged,  I  think  the  shipper  is  ei 
have  included  in  his  damages  the  diffei 
tween  the  market  price  at  the  time  i 
goods  did  arrive  and  at  the  time  when  th 
to  have  arrived. 

I  must  therefore  direct  that  the  n 
report  be  varied  by  adding  to  the  damage 
the  sum  of  289Z.  5#.  9a.,  which  repres 
loss  of  market.  L  think  that  the  justic 
case  demands  that  the  plaintiffs  have  tl 
of  the  appeal  and  of  the  reference. 

Solicitors  for  plaintiffs,  Hilh/er,  Fern 
Btibbard. 

Solicitors  for  defendants,  Parker,  Wal 
Clarke. 


Tuesday  May  30,  1876. 
The  Sisters. 
Limitation  of  liability — Practice. 

A  vessel  under  arrest  in  a  cause  of  dam 
liberated  on  payment  into  court  of  the  ai 
which  her  liability  was  limited  under 
Vict.  c.  63,  s.  54,  together  with  a  swm 
costs  and  interest,  and  subsequently  she  « 
solely  to  blame  for  the  collision.  The  om 
had  instituted  a  suit  for  limitation  of 
moved  for  a  decree  m  that  suit,  aw 
money  in  court  should  be  transferred  to  i 
of  that  suit ; 

The  court  granted  the  prayer  of  the  first  m 
motion  but  not  of  the  latter,  holding  it 
necessary. 

On  the  15th  Oct.  1874,  the  Sisters,  a  t 
company  with  two  other  barges,  the  VoUs 
the  Alfreda,  were  cruising  up  Halfway  1 
the  river  Thames.  A  steamer  called  the 
was  going  down  the  river,  and  after  just 
doing  serious  damage  to  the  Sisters,  ran  i 
sank  the  other  two  barges  with  their  am 
caused  the  death  by  drowning  of  two  of  I 
persons  on  board  the  Alfreda.  The  Wi 
stituted  an  action  apainst  the  ThamestwW 
missed  on  the  ground  that  the  Thammi 
obliged  to  adopt  the  course  she  had 
the  imminent  danger  of  collision 
which  was  occasioned  by  the  imi 
of  that  vessel    The  Alfreda  then,  €■ 
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instituted  an  action  against  tbe  Sislers  and 
*d  her;  the  Volunteer  also  instituted  an 
i  against  tbe  Sisters;  the  owners  of  the 
n  on  the  22nd  Feb.  1875  instituted  a  cause  of 
ition  of  liability,  and  on  the  2nd  March  1875 
d  the  court  to  release  that  vessel  on  payment 
ourt  of  9601.  Is.,  that  being  the  amount  at 
ier  ton,  for  which  the  owners  were  liable 
■  25  &  26  Vict.  c.  63,  s.  54,  and  the  court, 

hearing  counsel,  permitted  tbe  release  on 
mm  and  a  further  sum  of  3291.  8s.  to  cover 
let  and  costs,  being  paid  into  court,  and  the 
•»  was  released  accordingly.  On  the  hearing 
i  cause  of  damage  the  Sisters  was  found  alone 
une,  and  that  decision  was  confirmed  on 
J  {ante  p.  122  ;  34  L.  T.  Rep.  N.  S.  338). 
W.  Bailees,  on  behalf  of  the  plaintiffs  in  the 
ition  of  liability  snit,  the  owners  of  the  Sisters, 
moved  the  court  for  a  decree  in  that  suit 
ng  the  plaintiffs  liability  to  151  per  ton  and 
oats  incurred  in  the  causes  of  damago  and 
ition  of  liability,  for  a  stay  of  of  proceedings 

cause  of  damage,  and  that  the  sums  paid  into 

in  that  suit  should  be  transferred  to  the 
i  of  the  suit  for  limitation  of  liability.  He 
id  out  that  as  the  jurisdiction  in  cases  o 
.tion  of  liability  was  originally  vested  in  the 
,  of  Chancery,  by  the  Merchant  Shipping 
1854,  §  514,  and  was  only  transferred  to 
Jourt  of  Admiralty  in  certain  oases,  by 
.dmiralty  Court  Act  1861,  §  13,  the  pay- 
i  ont  of  court  must  be  in  the  limitation  of 
ty  suit  and  not  in  the  cause  of  damage,  and 
or  that  purpose  the  money  in  court  should 
anaferred  to  that  suit. 

0.  Olarkson,  for  the  defendants  in  the 
ktion  of  liability  suit  only  required  that  what- 
loursG  the  court  pursued  with  reference  to  the 
y  in  court,  that  the  defendants'  costs  in  the 
ition  of  liability  suit  which  had  not  yet  been 
.  should  be  secured. 

:  B.  Phillisore,  after  consultation  with 
cgiatrar  as  to  the  practice,  made  the  decree 
id  for  in  the  limitation  of  liability  suit,  the 
'tiffs'  solicitors  undertaking  that  the  costs  in 
init  should  be  paid,  and  ordered  a  stay  of  all 
er  proceedings  in  the  damage  suit,  but  as  to 
'  part  of  the  motion  made  no  order,  on  the 
id  that  whatever  might  have  been  requisite 
be  cause  for  limitation  of  liability  been  in 


od  to  tbo  credit  of. 

icitors  for  the  plaintiffs,  Deacon,  Sort,  and 


icitors    for  the  defendants,  Ingledw,  Inee, 
Ireenimg ;  Eeene  and  M arsland. 


Tuesday,  Aug.  1, 1876. 

The  Cliitha. 

eadings — Limitation  of  liability — Counter 

claim. 
r  the  system  of  pleiding  established  by  the 
tieature  Act  and  rules,  the  defendant,  where 
admits  his  liability  for  the  damage  done 
a  collision,  but  claim*  to  have  his  liability 
Uled  to  8J.  or  151.  per  ton  of  his  vessel  under 
i  Merchant  Shipping  Act  1862  (25  f  26  Viet. 
8,)  *.  64,  con  so  claim  by  counter  claim  instead 
Tau  HL,  U.S. 


of  by  instituting  a  separate  suit  for  limitation  if 

liability  .- 
Semble,   when   liability  is   not   admitted  a  similar 

course  may  be  adopted  in  the  alternative. 
In  this  case  actions  were  commenced  against  the 
Clutha  and  her  owners  by  the  owners  of  the  Rus- 
sian barque  Tovernus,  and  of  a  portion  of  the  cargo 
laden  on  board  her,  for  damages  sustained  by  a 
collision  between  the  vessels  whilst  the  Tovernus 
was  at  anchor  in  the  river  Clyde  on  the  23rd  Doc. 
1875.  The  Tovernus  was  sunk  by  the  collision, 
and  three  of  her  crew  drowned. 

These  actions  were,  by  order  of  the  court,  con- 
solidated and  statement  of  claim  in  the  consoli- 
dated action  delivered  on  the  26th  June  1876. 

On  the  14th  July  1876,  the  defendants  delivered 
a  statement  of  defence  and  counter  claim,  which 
so  far  as  material  was  as  follows  : 

Between  Richard  Janbhen,  of  Parga,  and  others, 
the  owners  of  the  Russian  barque  Tover- 
nus (plaintiiFa), 


_ ihip   or  Teasel 

Clutha  (defendants} 

(by  original  ao  tion), 

Between  William  Stowsll  and  others,  the 
owners  of  the  said  ateomehip  or  twhI 
Clutha  (plaintiffs) 

BiCHAsn  Janssiw,  of  Parga,  and  others, 
the  owners  of  the  Russian  barque  Tover- 
nus and  the  owners  of  the  cargo  lately 
laden  on  board  the  said  barqne,  and  the 
survivors  of  her  mew,  and  the  legal  per. 
ihof  her  orew 


t  all   i  __ 

person*   whomsoever 


claiming  to  be  entitled  to  claim 
spent  of  damage  or  loee  to  the  eaid  barqne 
Tovernus  or  her  boats,  or  to  any  goods, 
merchandise,  or  other  things  on  board 
of  her  at  the  time  of  the  collision,  In  the 
statement  of  claim  mentioned,  or  in  re- 
spect of  any  loss  of  life  or  personal  injury 
occasioned  bj  the  said  collision  .  .  . 

(defendants) 
(by  counter  claim). 
Statement  of  defence  and  counter  claim. 

1.  The  defendants  in  the  said  original  action  admit  the 
statement*  oontained  in  the  statement  of  claim,  and  that 
the  said  collision  was  occasioned  by  improper  navigation 
of  the  said  steamship  or  Teasel  Clutha,  and  by  way  of 
counter  oleim  the  said  defendants  say  ae  follows  : 

2.  The  said  defendant*  were  before,  and  at  the  time  of 
the  said  collision,  the  owners  of  the  said  steamship  Clutha, 
which  is  a  dnly  registered  British  steamship. 

3.  On  the  27th  Jane  1876,  another  action,  numbered 
1876  O  No.  330,  was  oommenoed  against  the  said  steam- 
ship Clutha  by  the  eaid  owner*  of  cargo,  laden  on  board 
the  eaid  barque  and  in  the  statement  of  olaim  mentioned, 
to  recover  damages  for  the  loss  of  tbe  said  cargo  in  the 
■aid  collision,  and  snob  action  has  by  order  of  the  court 
been  consolidated  herewith. 

4.  No  other  action  or  snit  save  as  aforeeaid  has  yet 
the  said  defendant*  or  the  said 
ber    freight   in  respect  of   the 

„.„_, defendants  apprehend  other  claims 

in  respect  of  a  damage  to  goods,  merchandise ,  and  other 
thing*  on  board  the  said  barqne  Tovernus,  and  also  in 

respect  of  loee  of  life  and  peraonr'  *-:-  ■■ *  * 

eons  on  board  of  and  carried  in  tl 
at  the  time  of  the  said  collision. 

5.  The  said  collision  took  place  without  tbe  actual 
fault  or  privity  of  the  said  defendants,  or  either  or  any 
of  them,  and  the  eaid  defendant*  submit  that  they  are 
entitled  to  the  benefit  of  the  provisions  of  the  Merchant 
Shipping  Aat  1854  and  the  Merchant  Shipping  Acta 
Amendment  Act  1863,  for  limiting  their  liability  in  re- 

8.  The  gross  tonnage  of  the  said  steamship  Ciutha, 

Q 


been  brought  against  tl 
Steamship  Clutha  or  b 
said  collision,  bnt  the  del 
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withont  deduction  on  aooonnt  of  the  engine  room,  is 

514  S,  tone. 

7.  The  laid  defendants  are  willing,  and  they  hereby 
offer  to  pay  in  such  manner  as  the  court  •hall  mreot,  the 
amount  to  which  they  are  liable  in  respect  of  the  aaid 
collision,  regard  being  had  to  the  provision!  of  the  Mer- 
chant Shipping  Act  1854,  and  the  Merchant  Shipping 
Acts  Amendment  Acts  1862. 

The  said  defendants  claim 

1.  A  declaration  that  the  defendants  are  not  answer- 
able in  respect  of  loss  of  life  or  personal  injury 
caused  by  the  said  collision,  together  with  loss  or 
damage  to  ship's  boats,  goods,  merchandise,  or 
other  things  to  an  aggregate  amount  exoeeding  151. 
for  each  ton  of  the  gross  tonnage  of  the  said  steam- 
shin  Clutha,  without  deduction  on  account  of  the 
enpine  room,  nor  in  respect  of  loss  or  damage  to 
ship's  goods,  merchandise,  or  other  things  on 
board  the  said  barque  Tovernus,  caused  by  the 
said  collision  to  an  aggregate  amount  exoeeding 
81.  for  each  ton  of  the  gross  tonnage  of  the  aaia 
steamship  OUttha  without  deduction  on  account  of 
the  engine  room. 

2.  That  the  said  defendants  may  be  at  liberty  to 
give  bail  for  such  an  aggregate  amount  and  for 
such  interest  as  the  court  may  think  fit  to  award. 

3.  That  upon  the  filing  of  the  bail  bond  all  further 
proceedings  in  the  said  actions,  numbered  1875 
J,  No.  106,  and  1876  O,  No.  330  respectively,  may 
be  stayed,  and  the  respective  plaintiffs  in  the  said 
actions,  and  all  and  every  other  person  and  per- 
sons claiming  in  respect  of  damage  or  loss  to  the 
said  barque  Tovernus,  or  to  her  boats,  or  to  any 
goods,  merchandise,  or  other  things  on  board  her, 
or  in  respect  of  loss  of  life  or  personal  injury 
occasioned  by  the  said  collision,  may  be  restrained 
from  bringing  any  other  action  or  actions  in  re- 
spect of  these  said  losses  or  injuries. 

4.  That  all  proper  directions  may  be  given  by  the 
court  for  ascertaining  the  persons  who  have  any 
just  olaim  in  respect  of  loss  or  damage  to  ships, 
goods,  merchandise,  and  other  things  caused  by 
the  said  collision,  and  in  respect  of  loss  of  life 
and  personal  injury  caused  by  the  said  collision, 
and  for  the  exclusion  of  any  claimants  who  shall 
not  come  in  within  a  oertain  time  to  be  fixed  for 
that  purpose. 

5.  That  the  amount  of  the  said  defendant's  liability 
may  be  rateably  distributed  among  the  several 
persons  who  may  establish  a  olaim  thereto. 

6.  Such  further  and  other  relief  as  the  nature  of  the 
case  may  require. 

On  the  19th  July  the  plaintiffs  replied  by  not 
admitting  the  truth  of  the  5th  and  6th  paragraphs 
of  the  counter-claim,  and  on  the  1st  Aug.  1876 
the  case  came  on  for  hearing. 

Clarkson,  for  owners  of  barque  Tovernus. 

Phillimore,  for  owners  of  part  of  cargo.    • 

Aepinall  for  defendants,  mentioned  the  matter 
to  the  court,  as  the  pleadings  were  new  to  the  prac- 
tice of  this  division,  but  he  submitted  that  under 
the  Judicature  Act  and  rules  the  defendant  was 
entitled  to  raise  the  question  of  the  limitation  of 
his  liability  by  counter-claim  to  the  original 
action,  instead  of  instituting  a  special  suit  for  the 
purpose,  the  affidavit  and  copy  of  register  usual 
in  such  suits  being  filed  in  this.  He  referred  to 
Order  XIX.,  rule  9,  Order  XXII,  rule  5,  and 
Supreme  Court  of  Judicature  Act  1873,  sect.  24, 
sub-sects.  4,  6,  7 ;  Merchant  Shipping  Act  1854, 
sect.  514;  Common  Law  Procedure  Act  1860 
(23  &  24  Vict.  ch.  126,  sect.  35),  and  the  Admiralty 
Court  Act  1862  (24  Vict.  c.  10,  s.  13). 

Clarkson  and  PhilUmore  agreed  that  it  was  now 
the  proper  course  to  pursue. 

Sir  R.  Phillimore  said  that  there  could  be  no 
doubt  that  course  could  now  be  pursued,  and  that 
tinder  the  circumstances  it  was  the  proper  one  to 
adopt,  and  ordered  all  proceedings  in  the  actions 


to  be  stayed  except  for  taxation  ax 
ment  of  costs,  82.  per  ton,  on  the  gross  i 
of  the  Clutha,  to  be  paid  into  court,  and 
be  given  for  the  remainder  up  to  15J.  pel 
the  gross  tonnage  of  the  Clutha,  with  oc 
interest. 

Solicitor  for  the  plaintiffs,  Thomas  Coop 

Solicitors  for  the  owner  of  the  cargo, 

Saunders,  and  Stokes. 

Solicitors  for  defendants,  Pritchard  and 


March  13  and  15,  1876. 
Cargo  ex  Schiller. 

Life  salvage — Cargo — Separately  salved— \ 
to  pay  lye  salvage — Merchant  Shipping  A 
sect,  458. 

Where  life  salvage  is  performed,  cargo,  sub* 
salved  from  the  same  vessel  as  the  live* 
versons  wholly  distinct  from  the  life  m 
liable  to  contribute  towards  the  paymes 
reward  due  to  the  life  salvors  under  th 
sions  of  the  Merchant  Shipping  Act  18 
458. 

This  was  an  action  in  rem  instituted  on  b 
the  owners,  masters,  and  crews  of  the  pilo 
Rapid  and  the  boats  O.  and  M.9  Qui** 
Swift,  against  the  cargo  of  the  late  Germai 
ship  Schiller,  to  recover  salvage  reward : 
vices  rendered  to  the  lives  of  the  pastel 
that  vessel. 

The  Rapid  was  a  pilot  cutter  belonging 
Island  of  Bryher,  one  of  the  Scilly  Islands, 
the  value  of  500/.,  and  at  the  time  of  the  I 
was  manned  by  a  crew  of  eight  hands. 
and  M.  was  a  six-oared  gig  belonging 
Island  of  St.  Acnes,  one  of  the  Scilly  lslao 
at  the  time  of  the  services  was  manned  b? 
of  six  hands,  including  a  licensed  Trinir 
The  Guinevre  was  also  a  six-oared  gig  bd 
to  the  Island  of  St.  Agnes,  and  was  manne 
crew  of  seven  hands.  The  Swift  was  a  Ik 
belonging  to  the  Island  of  St.  Agnes,  ■ 
manned  by  a  crew  of  four  hands. 

The  Schiller  went  ashore  on  the  Bi 
reef,  which  is  about  three  miles  and  a  < 
west  of  the  Island  of  St.  Agnes,  and 
two  miles  and  three-quarters  west  I 
south  of  the  Island  of  Annett.  The  servio 
rendered  during  the  morning  of  the  8l 
1876,  and  during  a  dense  fog.  The  Svjfi 
up  one  passenger  . from  the  S chiller1  $  1 
which  was  discovered  full  of  water  in  I 
Sound;  the  Rapid  picked  up  two  men! 
the  rocks  of  Minalto  and  Mincarlo ;  the  flU 
discovered  the  Schiller  herself,  and  pioktil 
spars  and  wreckage  five  men ;  the  GuktM 
got  to  the  Schiller  and  picked  up  two  *• 
among  the  wreckage;  all  these  men  #1 
ashore  and  saved.  The  O.  and  M.,  after  tw 
men  she  picked  up  ashore,  got  a  sfc 
was  going  to  Penzance  to  go  to  the 
steamboat  took  the  lifeboat  and  theO. 
tow,  and  proceeded  to  the  SchiUer, 
pilot  from  the  0.  and  Jkf.  being  on  boaroT j 
boat.  The  0.  and  M.  was  Hftm^gn^  ~ 
to  the  Schiller  the  second  time,  and  I 
but  the  steamboat  and  lifeboat  went 
more  lives.  The  Ouinevre  also  seal 
boats  to  theSchiUer99ix&  these  saved 
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sods  saved  were  taken  ashore  by  the  persons 
eked  them  up,  and  were  landed  either  in 
and  of  St.  Agnes  or  St.  Mary's.  The  plain- 
ieged  that  during  the  services  the  weather 
ry  bad,  the  sea  running  very  high,  and  that 
rvices  were  rendered  at  great  risk  to  the 
ffs.  A  small  portion  only  of  the  stores  and 
the  Schiller  were  saved,  but  large  portions  of 
•go,  mainly  specie,  to  the  value  of  40,0001., 
wed.  The  above  facts  and  others  appear- 
the  judgment  were  fully  set  out  in  the 
ant  of  claim  in  twenty-two  paragraphs. 

cargo  proceeded  against  was  not  nor  was 
rt  of  it  saved  by  the  plaintiffs,  nor  was  it 
for  a  considerable  time  after  the  services 
3d  by  the  plaintiffs.  The  defendants'  (the 
of  the  specie  saved)  statement  was  as 

)  defendants  admit  the  statements  of  fact  in 
1  to  22,  inclusive  of  the  statement  of  claim. 

e  services  of  the  plaintiffs  to  the  passengers  of 
.Her  were  rendered  at  some  risk  to  themselves, 
at  great  risk,  as  alleged. 

9  said  passengers  were  not  the  owners  of  the 
•ooeeded  against  in  this  action,  and  the  plaintiffs 
1  no  servioes  to  and  did  not  attempt  to  save  the 
go  or  the  owners  thereof.  Such  cargo  was  saved 
le  oironmstanoes  in  the  next  article  mentioned. 

le  time  after  the  wreok  of  the  Schiller,  and  after 
sel  was  partially  broken  up,  and  with  her  cargo 
k  in  deep  water,  and  had  been  abandoned  by  ail 
id,  the  defendants  determined  to  endeavour  to  raise 
»ls  of  specie  belonging  to  them,  and  which  were 
o  be  in  the  vessel's  hold.  The  defendants  there- 
gaged  a  staff  of  divers  and  workmen,  and  worked 
y  weeks  at  great  expense,  and  with  great  un. 
7  as  to  the  snooess  of  their  operations.  Daring 
e,  and  so  long  as  it  remained  doubtful  whether 
ations  would  not  be  altogether  unprofitable,  the 
a  did  not  profess  to  be  interested,  or  to  have  a 
gainst  the  cargo  in  respect  of  which  the  opera- 
re  proceeding. 

er  many  weeks  of  unsuccessful  and  unremune- 
perations,  the  defendants  succeeded  in  raising 
the  barrels  of  speoie  and  a  portion  of  the  con* 
another  barrel,  of  the  total  value  of  40,0002.,  and 
rie  so  saved  was  oonveyed  to  Penzance.  This 
the  cargo  proceeded  against  in  this  action. 

er  the  arrival  of  the  speoie  at  Penzance,  the 
i  were  induced  by  persons  who  had  taken  no 
the  salvage  servioes  to  put  forward  the  claim 
this  action,  and  they  consented  to  do  so  upon 
demnified  against  liability  for  costs,  and  this 
being  prosecuted  in  the  plaintiffs'  name  under 
enmity. 

>n  the  arrival  of  the  specie  at  Penzance,  it  was 
in  two  distinct  actions  by  or  in  the  names 
in  of  the  plaintiffs  in  the  present  consolidated 
and  a  third  action  was  afterwards  instituted 
it  on  behalf  of  the  said  plaintiffs.  The  said 
were  all  commenced  by  the  instructions  of  the 
•son  acting  or  professing  to  act  as  agent  for  the 
i,  and  through  the  same  solicitor,  and  the  claim 
kintiffe  might  or  ought  to  have  been  put  forward, 
in  one  action. 

nerous  portions  of  the  Schiller,  and  of  her  tackle, 
and  furniture  had  been  saved  and  recovered  by 
other  than  the  defendants  prior  to  the  oom- 
mt  of  these  actions,  but  the  plaintiffs  made  no 
to  enforce  a  claim  against  such  property. 
>  plaintiffs  respectively  have  received  or  are 
to  receive,  and  can  upon  application  receive,  from 
angers  to  whom  they  rendered  the  said  servioes, 
i  the  owners  of  the  Schiller,  and  from  the  German 
lent,  ample  remuneration  for  their  said  servioes. 

is  Schiller  at  the  time  of  her  loss  was  a  German 
ling  under  the  German  flag,  and  by  the  law  of 
f  the  ship  and  the  owners  thereof,  and  the  pas- 
themselves,  are  liable  for  the  remuneration  of 
iocs  in  the  statement  of  claim  mentioned,  and 
riant*  m  owners  of  the  cargo  on  board  the  ship 


are  not  in  the  circumstances  aforesaid  liable  for  such 
remuneration. 

The  plaintiffs'  reply  was,  so  far  as  material,  as 
follows : 

1.  It  is  not  true,  as  stated  in  the  fourth  paragraph  of 
the  statement  of  defence,  that  during  the  time  therein 
mentioned  the  plaintiffs  did  not  profess  to  be  interested 
in,  or  to  have  a  claim  against,  the  cargo  therein  men- 
tioned. 

2.  The  several  allegations  in  the  sixth  paragraph  are 
untrue.  It  is  further  untrue,  as  stated  in  the  seventh 
paragraph,  that  the  actions  therein  mentioned  were  all 
commenced  by  the  instructions  of  the  same  person,  or 
that  the  claim  of  the  plaintiffs  might  or  ought  to  have 
been  put  forward  in  one  action.  The  costs  of  the  separate 
institutions  of  the  two  suits  and  action  are  trifling.  The 
several  allegations  in  paragraphs  6  and  7  are  immaterial. 

3.  It  is  not  true  that  any  portions  of  the  Schiller,  or  of 
her  tackle,  apparel,  or  furniture,  which  were  or  are  of 
any  appreciable  value,  had  or  have  been  saved  or 
recovered. 

4.  It  is  true,  as  stated  in  paragraph  10,  that  the 
Schiller  was  at  the  time  of  her  loss  a  German  ship, 
sailing  under  the  German  flag,  but  with  this  exception, 
the  several  allegations  in  paragraphs  9  and  10  are  un- 
true. 

5.  At  the  time  of  the  rendering  of  the  servioes  stated  in 
the  statement  of  claim,  the  Schuler  was  a  ship  stranded 
or  in  distress  on  the  shore  of  a  sea  or  tidal  water  situate 
within  the  limits  of  the  United  Kingdom,  and  the  servioes 
so  stated  were  rendered  wholly  or  in  part  in  British 
waters. 

From  an  affidavit  filed  by  the  plaintiffs  in 
answer  to  interrogatories  administered  to  them 
on  behalf  of  the  defendants,  it  appeared  that  the 
crew  of  the  0.  and  M.  received  7ol.  from  three  out 
of  the  five  persons  saved  by  that  boat ;  that  none  of 
tho  other  persons  saved  paid  the  plaintiffs  any- 
thing ;  no  claim  other  than  these  actions  had  been 
made  upon  the  persons  saved  or  the  owners  of  the 
Schiller ;  that  the  crews  of  0.  and  M.  and  Guinevre 
sent  in  a  statement  by  way  of  petition  to  the 
German  Government  and  also  to  the  Board  of 
Trade,  but  no  reply  thereto  was  received  before 
the  institution  of  these  actions ;  that  the  crew  of 
the  Swift  accepted  as  a  present  from  the  German 
Government  tne  sum  of  11.  per  head  withouc 
prejudice  to  their  present  claim ;  and  that,  save  as 
aforesaid,  no  other  sums  had  been  received  by  the 
plaintiffs  for  the  services  proceeded  for  in  these 
actions. 

March  13, 1876.— The  Admiralty  Advocate  (Dr. 
Deane,  Q.C.)  and  W.  0.  F,  PhiUimore,  for  the  plain- 
tiff.— The  facts  are  admitted,  and  the  only  question  is 
the  case  is  whether  the  plaintiffs  can  by  law  recover 
reward  for  salvage  of  life.  The  right  arises  under 
the  Merchant  Shipping  Acts.  Even  if  the  Schiller 
can  be  said  to  nave  been  wrecked  outside  of 
British  waters,  the  plaintiffs  performed  part  of 
their  service  within  British  waters  by  taking  the 
persons  rescued  to  and  landing  them  on  the  islands 
of  St.  Agnes  and  St.  Mary.  The  first  case  on  the 
point  is  The  Johannes  (Lush.  182 ;  3  L.  T.  Rep. 
a.  S.  757 ;  1  Mar.  Law  Cas.  O.  S.  24),  where  it  was 
held  in  1860  that  the  Court  of  Admiralty  had  no 
original  jurisdiction  over  life  salvage,  ana  that  the 
Merchant  Shipping  Act  1854,  s.  458  only  gave 
jurisdiction  over  life  salvage  rendered  within  the 
limits  of  the  United  Kingdom.  In  the  following 
year  the  Admiralty  Court  Act  (24  Vict.  o.  10) 
s.  9,  extended  the  provisions  of  the  Merchant 
Shipping  Act  "to  tne  salvage  of  life  from  any 
British  snip  or  boat,  wheresoever  the  servioes  may 
have  been  rendered,  and  from  any  foreign  ship  or 
boat,  where  the  servioes  have  been  rendered  wholly 
or  in  part* in  British  waters."    Hence  there  is 
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clearly  jurisdiction.  In  The  Fusilier  (Bro.  &  Lush. 
341 ;  10  L.  T.  Rep.  N.  S.  699 ;  2  Mar.  Law  Cas. 
O.  S.  39, 177)  it  was  held  that  passengers  must  be 
taken  as  "belonging  to  susn  ship  within  the 
458th  section  of  the  Merchant  Shipping  Act  1854. 
In  The  WiUem  III.  (ante,  vol.  1,  p.  129 ;  L.  Rep.  3 
Adm.  &  Ecc.  487 ;  25  L.  T.  Rep.  N.  S.  386)  the 
services  were  rendered  wholly  outside  British 
waters,  and  it  was  held  that  the  plaintiffs  could 
not  recover  for  life  salvage  against  the  ship  and 
cargo. 

Butt,  Q.C.  and  Lodge,  for  the  defendants. — It  is 
an  admitted  fact  that  the  plaintiffs  made  no  attempt 
to  save  the  vessel  or  cargo.  In  The  Fusilier  (ubi  sup.) 
there  was  a  joint  salvage  of  ship,  cargo,  and  lives 
of  crew  and  passengers  by  the  same  salvors.  Here 
the  services  rendered  were  wholly  separate  from 
those  subsequently  rendered  to  ship  and  cargo. 
The  cargo  now  proceeded  against  was  got  up 
some  time  afterwards  by  a  wholly  distinct  set  of 

g arsons.  [Sir  R.  Phillimore. — By  the  Merchant 
hipping  Act  1854,  s.  458,  salvage  is  payable 
for  "  assisting  such  ship  or  boat ; "  for  "  saving 
the  lives  or  the  persons  belonging  to  such 
ship  or  boat ;  "  and  for  "  saving  the  cargo  or 
apparel  of  such  ship  or  boat,  or  any  portion 
thereof,"  and  is  made  payable  "  by  the  owners  of 
such  ship  or  boat,  cargo,  apparel,  or  wreck,  to  the 
person  by  whom  such  services  or  any  of  them  are 
rendered."  Dr.  Lushington,  in  The  Fusilier  (ubi 
sup.),  says :  "  That  section  begins  by  defining  what 
constitutes  a  salvage  service;  it  states  three  special 
heads.  .  .  .  The  section  then  goes  on  to  declare, 
that  payment  shall  be  made  by  the  owner  of  the 
ship  or  cargo  of  a  reasonable  amount  of  life  salvage. 
If  the  statute  ended  there,  I  should  say  the  effect 
of  it  was  simply  to  constitute  the  saving  of  life  to 
be  per  se  a  salvage  service,  and  to  leave  the  mode 
of  payment  to  be  according  to  former  practice ;  for 
I  cannot  find  any  words  in  this  section  adequate 
to  effect  so  serious  a  change  in  the  law,  as  to 
introduce  a  new  system  of  payment,  in  substitution 
of  the  ancient  rule  which,  where  life  was  saved 
together  with  ship  and  cargo  by  a  single  set  of 
salvors,  threw  upon  the  cargo  a  part  of  the  pro- 
portionate increase  of  the  salvage  reward.  The 
existing  grievance  was  not  the  mode  of  payment — 
charging  the  cargo  in  part — but  the  absence,  in 
some  cases,  of  all  payment  for  life  salvage."  Does 
not  that  passage  show  that  the  Merchant  Shipping 
Act  makes  life  salvage  chargeable  upon  the  cargo, 
whether  saved  with  the  lives  or  notP]  We 
submit  that  if  such  was  the  effect  of  the  decision 
it  must  have  been  given  without  consideration 
of  the  459th  section  which,  provides  that  "  salv- 
age in  respect  of  the  preservation  of  life  or 
lives  of  any  person  or  persons  belonging  to  any 
such  ship  or  boat  as  aforesaid  shall  be  payable  by 
the  owners  of  such  ship  or  boat  in  priority  to  all 
other  claims  for  salvage ;  and  in  cases  where  such 
ship  or  boat  is  destroyed,  or  where  the  value 
thereof  is  insufficient,  after  payment  of  the  actual 
expenses  incurred,  to  pay  the  amount  of  salvage 
due  in  respect  of  any  life  or  lives,  the  Board  of 
Trade  may,  in  its  discretion,  award  to  the  salvors 
of  such  life  or  lives  out  of  the  Mercantile  Marine 
Fund,  such  sum  or  sums  as  it  deems  fit."  This 
clearly  shows  that  the  intention  of  the  Act  was 
that  life  salvage  should  only  be  payable  where  the 
persons  saved  are  identified  with  the  owners  of  the 
property  saved.  That  is  to  say,  that  if  the 
whole  service  to  ship,  cargo,  and  life  is  effected  at 


once,  the  whole  fund  should  contribute,  bat  if  only 
the  lives  are  saved  and  no  salvage  to  ship  or  cm 
rendered  until  a  later  period,  the  ship  only  shout 
be  liable  to  pay  the  reward  for  the  salvage  of  fife, 
The  cargo  here  was  got  up  not  by  salvors,  butty 
the  owners  of  the  cargo  itself,  and  cannot  k 
identified  in  any  way  with  the  salvage  to  life  or 
the  persons  saved.  If  the  ship  was  not  suflkiat, 
the  plaintiffs  should  have  obtained  reward  fra 
the  Board  of  Trade.  The  plaintiffs  have  accepted 
reward  in  respect  of  the  services  rendered. 

The  Admiralty  Advocate  in  reply. — In  The  Cm 
(ante,  vol.  2,  p.  257 ;  L.  Rep.  4  Adm.  &  Ecc»j 
reward  for  salvage  to  life  was  given,  althoqA 
no  services  were  rendered  to  ship  and  cargo  attfti 
time  of  the  life  salvage. 

Cur.  adv.  nttt. 

March  15,  1876.-— Sir  Robert   Philldioii.- 
It  appears  that  on  the  7th  May  last  year,  shatir 
before  midnight,  the  plaintiffs  heard  the  whin 
of  a  steamer  and  the  report  of  a  gun,  at  the  Iskd 
of  St.  Agnes.     At  that  time  there  was  a  ?§j 
dense  fog  over  the  whole  of  the  Scilly  hbuk 
It  appears  that,  nevertheless,   suspecting  am 
vessel  might  be    in    danger,    the   crew  of  to 
0.  and  M.  started  from  the  Island  of  St  Agai 
towards  the  Western  Bocks.  The  weather  contmai 
densely  thick,  with  fog,  the  wind  was  from  the  S.¥, 
and  a  heavy  sea  was  running  through  the  rocks  id  j 
breaking  over  the  sunken  ledges,  between  wtiA 
the  boats  had  to  pass  before  they  could  get  oaV 
side,  to  such  an  extent  as  to  greatly  imperil  til 
lives  of  those   on   board  them.      The  fact*  I 
should  have  said,  are  all  admitted,  except  "M 
the  great  danger  to  the    lives    of  the  salitt 
is    not    admitted;    as    to     this,    the   mlmiwt 
is  qualified,  for  it  is  said  that  at  this  time  that 
was  not  great  danger.     At  the  same  time,  it  ill 
fact  that  the  fog  had  shut  out  all  landmarks,  at 
although  some  of  the  plaintiffs  were  Trinity  pWl 
they  found  great  difficulty  in  making  their  if 
One  of  the  men  on  the  Island  of  Bryher  saw  tbt 
spars  wash  on  shore  where  he  then  was,  and  aW 
six  a.m.  he  saw  some  broken  deck  planks  flastif 
in  the  water.     He  immediately  summoned  fr 
crew  of  the  Rapid,  who  got  her  under  weight 
passed  down  the  channel  between  the  islands  i 
Sampson  and  Bryher.  The  statement  of  claim  gal 
on  to  state  that  the  coxswain  of  the  Swifts  being* 
the  look  out  above  Smith's  Sound,  on  the  Islaai 
St.  Agnes,  saw  a  broken  ship's  lifeboat 
the  southward,  through  the  Sound,  with 
dark  in  it,  which  he  could  not  distinguish  for 
fog.    He  immediately,  with  the  crew  of  the  " 
launched  that  boat,  and  proceeded  as  fast  as 
in  the  direction  where  he  had  seen  the 
They  saw  her  close  to  Buocaba,  and  rowing  > 
her,  found  she  belonged  to  the  SchiUer,  and 
there  was  lying   in  her   a   passenger  from 
Schiller,  groaning,  benumbed  with  cold,  and  i 
very  weak  state.     The  lifeboat  was  very 
damaged,  one  half  of  her  port   side  being 
gone.    She  was  floating  on  a  level  with  the 
and  the  passenger  was  immersed  in  water, 
his  head  and  shoulders,  and  he  h^d  lost  all 
of  speech.    Having  got  him  on  board  the 
they  took  every  measure  to  restore  him  to 
tion.    In  the  meanwhile,  the  other  bosfc 
0.  and  M.,  and  Ouinevre,  were  mufcrag  ti 
of  their  way  to  the  wreck  of  the  ScMwr 
first  went  to  the  Beef  of   Heledgen,  I 
Gorregan,  Rosevean,  Bosevere,  and  Gsi 
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me  of  which  reefs  could  they  discover  any- 
Shortly  before  seven  a.m.  the  crew  of  the 
I,  which  was  then  reaching  in  towards 
Ito,  heard  cries,  but  could  see  no  one,  owing 
)  fog.  Their  statement  goes  on  to  show  that 
went  in  the  direction  or  the  cries,  between 
ock  of  Mincarlo  and  Minalto,  which  is  a 
srous  channel,  and  there  they  saw  a  man 
ig  in  the  water,  whom  they  rescued,  and, 

on,  they  saw  another  man,  whom  they 
3n  board.  It  appears  that  the  Rapid  made 
al  tacks  in  order  to  see  if  there  were  more 
xi  the  water,  and  not  seeing  any,  and  finding 
ncn  they  had  got  out  required  care,  they 
1  to  St.  Mary's  for  medical  assistance,  and 
t  so  proceeding,  they  passed  quantities  of 
,  clothes,  and  trunks,  which  they  did  not 
X)  pick  up,  being  anxious  to  obtain  assistance 
ie  two  men.  I  mention  these  facts  because 
not  disputed  that  the  account  of  the  men  is 
ate.  On  the  whole,  the  plaintiffs  saved  ten 
and  must  be  considered  as  having  indirectly 
.  more,  because  the  0.  and  M.  obtained  a 
ler  which  was  going  to  Penzance,  and  the 
evre  sent  word  of  the  distress  and  danger 
the  Schiller  was  in,  and  some  of  the  pas- 
Ts  were  saved  and  got  on  board  the 
ler  and  some  fishing  smacks, 
w,  a  question  of  law  has  been  raised  with  re- 
to  these  services ;  and  it  has  been  said,  first 
1,  that  the  cargo  is  not  liable  to  pay  any, 
ge  remuneration  for  saving  the  lives  of  these 
ns.  It  is  admitted  that  no  part  of  the  cargo 
lip  was  saved;  but  the  claim  was  rested 
sively  and  entirely  upon  the  preservation  of 
in  life.  The  question  was,  it  was  admitted, 
ssed  in  The  Fusilier  {ubi  sup.),  both  in  the 
Court  of  Admiralty  and  in  the  Privy  Coun- 
nd  a  conclusion  favourable  to  the  plaintiff 
rrived  at  in  both  courts.  The  case  is  reported 
Moore's  P.  C.  C,  N.  S.  55,  where  Dr.  Lush- 
n  is  reported  to  have  said :  "  Several 
ions  of  law  have  arisen  respecting  what  is 
L  life  salvage,  and  to  these  questions  I  will 
$88  my  attention  before  considering  the 
jular  facts  of  the  case.  First,  then,  as  to  the 
iw  respecting  salvage  of  property — the  law 
3  any  statute  was  passed  on  the  subject. 
)  is,  1  apprehend,  no  doubt  that  the  law  was, 
where  no  ship  or  cargo  had  been  salved,  no 
trty  rescued  from  destruction,  but  life  had 
saved  from  the  ship,  no  suit  for  salvage 
•d  could  be  maintained.  One  reason  for  this 
of  the  law  was,  that  no  property  could  be 
;ed  applicable  to  the  purpose.    There  could 

proceeding  in  rem,  the  ancient  foundation  of 
vage  suit.  It  is  true  that  sometimes  an 
alous  case  did  arise,  where  one  set  of  salvors 
sively  saved  life,  and  another,  wholly  distinct, 
1  the  ship  and  cargo ;  but,  even  in  these  cir- 
bances,  the  salvors  of  life  alone  could  not 
r  the  property  amenable  to  their  claim.  Then, 

the  case  where  life  and  property  had  both 
salved  by  one  set  of  salvors,  it  was  the  prac- 
f  the  court  to  increase  the  amount  of  salvage 
i  would  have  been  given  if  property  only  had 
saved,  and  such  doctrine  does,  I  think,  rest 
>  high  authority  to  be  doubted.  The  practice, 
us  that  all  the  property  salved  should  pay  in 
increased  rate  of  salvage — the  ship,  the 
it,  and  the  cargo,  each  in  proportion  to  ito 
Such  being  the  state  of  the  law  and  the 


practice  of  the  court,  a  question  arises — what  was 
the  grievance  which  required  the  interposition  of 
the  Legislature  P  That  grievance  clearly  was, 
that  persons  who  had  risked  their  own  lives,  per- 
haps, and  salved  life  only,  or  with  so  little 
property  as  not  to  afford  the  payment  of  an 
adequate  reward,  could  not  be  justly  compensated. 
That  was  the  grievance  intended  to  be  remedied. 
No  doubt  the  leading  motive  for  the  legislative 
enactment  to  remedy  this  grievance  was  to 
encourage  the  saving  of  life ;  but  there  was  a  sub- 
sidiary ground — the  encouragement  of  salvors 
generally,  for  the  reward  of  life  salvage  operates 
as  a  further  incentive  to  salvage  exertions.  This 
being  so,  it  would  be  reasonable  to  suppose, 
a  priori,  that  the  remedy  given  by  the  Legislature 
would  be  commensurate  to  the  evil,  and  effect  no 
further  change."  Then  the  learned  judge  enters 
into  a  consideration  of  provisions  in  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104),  ss.  458  and 
459,  and  he  comes  to  a  conclusion  that  the 
cargo  was  clearly  liable  to  pay  the  life  salvage. 
The  matter  was  argued  on  the  pleadings  before 
the  Privy  Council,  and  I  had  the  honour  to  appear 
for  the  appellants,  and  Dr.  Deane  for  the  respon- 
dents. The  question  was  very  fully  gone  into 
and  considered  in  the  Privy  Council,  and  Lord 
Chelmsford  delivered  the  judgment  and  said : 
"  The  general  rule  as  to  the  parties  liable  to  pay 
salvage  is,  that  the  property  actually  benefited  is 
alone  chargeable  with  the  salvage  recovered.  But 
this  rule  is  inapplicable  in  the  case  of  life  salvage, 
because  it  is  difficult  to  imagine  a  case  where  the 
saving  of  the  lives  either  of  the   crew  or  of  the 

Eassengers  of  a  vessel  in  distress  would  be  any 
enefit  either  to  the  vessel  or  to  the  cargo.  The 
Legislature,  therefore,  could  not  have  intended  to 
enact  that  the  benefit  to  property  should  be  the 
criterion  of  the  liability  to  the  pavment  of  life 
salvage.  All  that  seems  to  have  been  contem- 
plated is,  that  there  should  be  included  in  the 
entire  sum  payable  for  the  salvage  of  ship  and 
cargo  a  distinct  award  for  the  preservation  of 
human  life."  Then  he  goes  into  the  question  of 
the  458th  section  of  the  Merchant  Shipping 
Act,  much  discussed  before  me,  and  then 
says :  "  The  Legislature  seems  merely  to  have 
had  in  view  the  rewarding  at  a  higher  rate 
persons  whose  services  were  more  meritorious 
from  having  rescued  human  life  as  well  as  pro- 
perty from  peril,  and  almost  to  have  assumed  that 
the  liability  to  the  salvage  would  attach,  without 
any  distinction,  upon  all  the  owners  of  property 
exposed  to  the  common  danger."  And  then, 
entering  into  a  consideration  of  the  468th  and 
469th  sections  of  the  statute,  which  removed  any 
doubt  which  the  previous  sections  created  upon 
this  point,  his  Lordship  concluded  the  judgment 
by  saying:  "  The  object  of  the  Legislature  in  the 
different  sections  referred  to  seems  to  have  been 
to  give  a  legislative  sanction  to  the  practice  of  the 
Court  of  Admiralty  of  indirectly  rewarding  salvors 
for  the  preservation  of  human  life  by  allowing  the 
value  or  their  services  to  be  made  the  subject  of  a 
distinct  estimate,  but  without  intending  to  fix  the 
responsibility  of  payment  upon  one  class  of  owners 
of  property  involved  in  the  common  peril  more 
than  on  another." 

Now,  it  has  been  contended,  as  I  have  already 
observed,  that  these  judgments  are  erroneous, 
and  should  be  reconsidered,  and  would,  per- 
haps, be  reversed  before  another  tribunal.    1  am 
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not  of  that  opinion  myself,  but  I  am  clearly  of 
the  opinion  that  if  I  was,  it  would  be  improper 
in  me  to  give  a  judgment  in  any  way  at  variance 
with  the  decision  of  my  predecessor  and  the  Privy 
Council,  and  I  decline  to  do  so.  It  has  been  con- 
tended that  there  is  a  distinction  between  this 
case  and  The  Fusilier — that  in  this  case  the  cargo 
was  saved  afterwards  by  the  owners,  and  no  cargo 
at  the  time  by  the  salvors,  when  the  lives  of  these 
passengers  were  saved.  I  am  unable  to  follow 
any  distinction  in  principle  between  the  two 
cases.  The  Fusilier  I  have  before  me,  and  the 
argument  there,  that  it  was  not  a  salvage  service, 
appears  to  me  to  be  wholly  untenable.  The  pro- 
perty here  saved  amounted  to  40,0002.  in  specie. 
I  think  that  the  cargo  so  saved  was  liable  under 
the  statute  to  which  I  have  referred,  in  accordance 
with  the  judgment  to  which  I  have  adverted,  and 
was  liable  to  pay  salvage  remuneration  to  those 
who  saved  the  lives,  by  whomsoever  it  was  saved. 
I  am  of  opinion,  therefore,  that  the  judgment  in 
The  Fusilier  supports  the  present  case. 

It  remains  only  to  say  what  shall  be  the  re- 
muneration the  court  ought  to  award.  The 
property  is  very  large — 40,0001.;  and  the  ser- 
vices, though  very  effective,  were  not  long 
or  attended  with  much  danger  to  the  parties 
concerned  They  lasted  between  three  and 
four  hours,  and  there  is  no  doubt  whatever 
that  the  lives  of  these  persons  would  have  been 
irrecoverably  lost  but  for  the  exertions  of  these 
men.  I  have  already  spoken  of  the  praise  which 
they  deserve  in  their  hastening  to  save  human 
life,  and,  therefore,  I  need  not  refer  to  that  again. 
It  has  been  said  that  they  have  received  7bl.  But, 
on  looking  at  the  affidavit,  it  appears  it  must  be 
really  considered  as  not  paid  so  as  to  cover  the 
amount  payable  as  its  prpoportion  by  the  cargo,  but 
as  paid  by  the  passengers  themselves,  from  their 
natural  desire  to  give  some  reward  out  of  their  own 
pocket  to  those  who  saved  their  lives.  There  are 
lour  boats,  and  I  think  I  shall  make  a  fair  award 
if  I  allow  5002.  to  all  the  boats,  and  that  is  the 
judgment  which  I  deliver. 

Solicitors  for  the  plaintiffs,  Lawless  and  Co. 

Solicitors  for  the  defendants,  Waltons,  Bubb,  and 
Walton. 
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Wednesday,  April  12. 1876. 

The  Victoria. 

Appeal — Security  for  costs— Arrest  of  ship — Bail 
bond — Supreme  Court  Rules,  Order  LVIIL, 
rules  15,  16. 

The  Court  of  Appeal  will  not  order  security  for  costs 
of  an  ap})eal  except  under  special  circumstances. 
A  plaintiff  arresting  a  ship  which  w  released  on 
bail  and  against  which  he  obtains  a  decree  is  riot 
entitled  to  security  for  the  costs  of  appeal,  merely  1 


because  the  bail  bond  only  covers  the  cost 

court  below  and  not  of  the  Court  of  Avpea 
This  was  a  cause  instituted  on  behalf 
master  of  the  Victoria  against,  that  vessel  to 
his  wages  and  disbursements.  The  ah 
arrested  and  was  -  subsequently  released 
ordinary  bail  bond  being  given  by  the  deft 
in  the  month  of  Sept.  1875.  The  cause  wi 
in  Dec.  1875,  and  a  decree  was  given  in  fa 
the  plaintiff  and  the  question  of  amou 
referred  to  the  registrar  and  merchants, 
this  decree  the  defendants  appealed  and  o 
an  order  from  the  judge  of  the  Admiralty  I 
staying  proceedings  pending  the  appeal 
the  rules  of  the  Supreme  Court  Order  ] 
rule  16. 

The  plaintiff  now  applied  to  the  Court  of 
that  the  defendant  might  be  ordered  undei 
LVIIL,  rule  15,  to  make  or  give  a  dep 
security  for  costs. 

Maclachlan,  for  the  plaintiff. — The  ship  h 
released  and  the  bail  bond  does  not  cover  tt 
of  the  appeal.  It  is  the  ordinary  form 
before  the  Admiralty  Court  Act  18(51  (2« 
c.  10),  and  consequently  does  not  cover  tin 
of  appeal  despite  sect.  33  of  that  Act.  (The 
B.  &  L.  425).  The  Privy  Council  has  in  certai 
enforced  distinct  security  for  costs  of  an  ap 
'    Maopherson,  P.O.  Practice  p.  156. 

E.  0.  Clarkson,  for  the  defendants. 

James,  L.J. — It  must  not  be  considered 
the  general  practice  to  require  security  ! 
costs  of  an  appeal.  It  will  be  required  onlj 
there  are  special  circumstances,  and  such  < 
exist  here.  No  form  of  bond  covering  thee 
an  appeal  has  been  shown  to  us,  and  the  prai 
Privy  Council  seems  clear  that  except 
special  circumstances  security  for  costs 
required.  The  same  practice  will  be  follows 
ana  this  application  dismissed  with  costs. 

Mellish,  L.J.  and  Baggaulay,  J.A.  concn 

Solicitor  for  the  plaintiff,  H.  Aird. 

Solicitors  for  the  defendants,  Parker  and  ( 


Tuesday,  May  16,   1876. 
Tue  City  or  Brooklyn. 
Collision — Speed — Steameh  ip  —  Lights —$h 

signal  astern — Regulations. 
When  a  night  is  so  dark  that  a  steamer  I 
make  out  other  vessels  until  within  her  ovm 
of  them,  she  is  not  justified  in  running  i 
a  speed  that  she  cannot  then  avoid  comity 
collision  with  them. 
A  vessel  is  not  bound  to   show  a  light  or  4 
astern  to  a  following  vessel,  unless  t&tfVi 
parent  danger  from  such  vessel. 
This  was  an  appeal  from  a  decree  of  the J 
ralty  Division  of  the  High  Court  of  Justioii 
action   brought  by  the    owners    of    the  | 
barque,  J.  Mille,  against  the  owners  of  ti»l 
steamer,  City  of  Brooklyn,    to    recover 
caused  by  a  collision  between  the  two  va 

The  statement  of  claim  on  behalf  of  thai) 
was  as  follows : 

1.  Shortly  before  4  a.m.  of  7th  Jan.  1871 
barque,  I.  Mille,  of  376  tons  register  or  '~ 
which  some  of  the  plaintiffs  were  the  o 
Guiseppi  Burlando,  her  master,  and  —  „ 
hands,  was  about  thirty- five  miles  itintawt 
Head  of  Kinsale,  proceeding  on  a 
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•ople  to  Qusenatown  for  orders  as  to  her  port  of  dia- 


af^rh. 


__.._'  topaaila,  and  miien  ntonnisail  close 
hauled  on  the  starboard  tack,  heading  N.K.  bj  E.,  and 
Making  about  three  knots  an  hour,  with  a  green  light  on 
the  atarboard  aide,  and  a  red  ligbt  on  the  port  aide,  both 
inly  exhibited  and  burning  bright];,  and  a  good  los  k  out 
ama  being  kept  from  on  board  her. 

8.  At  inch  time  the  bright  white  light  'of  a  tnmI, 
whioli  proved  to  be  tbe  steamship  City  of  Brooklyn,  wu 
Man  at  the  distance  of  about  three  or  four  miles,  and  on 
aha  post  quartet  of  the  I.  JfilEe.  Shortly  afterwards  the 
green  light  of  the  City  of  Brooklyn  was  alto  seen,  and 
the  I.  Uille  was  kept  on  her  eonree  oloie  hauled  to  the 
wind  on  the  starboard  tack,  in  the  expectation  that  the 

no/ Brooklyn  would  keep  out  of  her  way.    The  City 
rooklyn,  however,  notwithstanding  that  the  bell  of 
*l     *   ""''  ing,  and  thoae  on  board  the  I.  Mille 


tf  Brooklyn, 
the  I.  Mille 


aatoh,  and  out  into  her,  and  did  her  eo  mnoh „  ., 

ttsat  ahe  sank  shortly  afterwarda  and  three  of  her  orew 
•-ore  drowned.     The  rest  of  the  crew  of  the  I.  Millr  anc- 
Meded  in  getting  on  board  the  City  of  Brooklyn,  and 
rare  afterwards  taken  by  her  to  Liverpool. 
4.  A  good  look-out  was  not  kept  on  board  the  City  of 


ktyn. 
■the  City 


)/  Brooklyn  improperly  neglected  to  take 


_  a  way  of  the  I.  Milk. 

0.  The  City  of  Brooklyn  improperly  neglected  to  oom. 
*r  «>th  Article  16  of  the  Begnlationa  for   Preventing 


1.  About  4.15  a.m.  on  the  7th  Jan.  1870,  the  steamship 
OWv  of  Brooklyn,  of  1976  tons  register,  2911  tone  gross 
BMaanrement,  of  whiob  the  defendants  were  and  are 
owners,  whilst  on  a  voyage  from  New  York  to  Liverpool 
waft  Qneenstown  with  a  general  cargo  and  passengers  waa 
■boat  25  miles  east  of  the  Faetnst. 
'  2.  The  wind  at  anch  time  was  abont  aonth-oast,  a 
Wdorate  breese,  the  tide  waa  ebb  and  of  little  force,  the 
JTeethcr  waa  oloudy  and  very  dark,  and  the  City  of 
Brooklyn  waa  under  atoam  alone,  proceeding  at  the  rate 
<jt  about,  ten  knots  and  a  half  per  hour:  She  had  her 
proper  masthead  and  side  lights  duly  exhibited  and 
Mrning  brightly,  and  a  good  look  ont  was  being  kept 
Ma  board  her. 

3.  At  anch  time  the  red  light  of  the  I.  Mille  was  seen 
4  tbe  distanoe  of  about  from  one  to  two  ship's  lengths 
rem  the  City  of  Brooklyn,  and  bearing  abont  from  half 
'-'  *-  -,  point  on  her  starboard  bow.     The  — 


enrt,  but  snoh  order  was  immediately  countermanded, 
■d  an  order  was  given  to  hard -s- starboard,  and  the 
aim  was  starboarded,  but  the  City  of  Brooklyn,  with 
hat  artftrboard  side  of  her  stem  came  into  oolliaion  with 
b«  port  aide  of  the  I.  Mille,  abont  abreast  of  the  fore. 
mtah,  and  the  I.  Mille  shortly  afterwards  aank,  and 
{though  every  effort  waa  made  by  the  master  and  the 
new  of  tbe  City  of  Brooklyn  to  save  the  master  and  crew 
at  the  I.  M tile,  several  of  the  crew  were  drowned. 

4.  Before  the  said  red  light  of  the  I.  Mille  waa  seen, 
}a*>  relative  positiona  of  the  two  ships  were  snoh  that 
fee)  Oily  of  Brooklyn  waa  coming  up  without  any  ligbt  of 
fee  I.  Mille  visible  to  those  on  board  the  City  of  Brooklyn 
seed  owing  to  the  darkness  those  on  board  the  City  of 
JJs-oofctyn,  although  they  kept  a  good  look  out,  were 
jsaatUa  to  discover  the  I.  MtlU  until  her  aaid  light  waa 
ian  aa  aforesaid. 

*  5.  Thoae  on  board  the  I.  Mille  acted  negligently  and 
improperly  by  omitting  to  ahow  a  light  or  make  a  signal, 

fkarwiae  to  take  proper  measures  to  warn  thoae  on 
1  the  CUy  of  Brooklyn  of  the  preaenoe  and  position 
al.HUU. 
Thoae  on  board  the  I.  Mills  neglected  to  observe 
TOVnpr/  with  the  provisions  of  Articles  19  and  20  of 
aafnw/atnrsi  for  Preventing  Collisions  at  Bam. 


7.  The  oolliaion  waa  so  far  aa  regards  the  City  of 

Brooklyn  the  resolt  of  inevitable  accident. 

The  plaintiffs  joined  issue  on  this  statement  of 
defence,  and  also  demurred  to  so  much  of  the  5th 
paragraph  thereof  as  alleged  that  the  I.  Mille 
acted  negligently  and  improperly  by  omitting  to 
show  a  light,  and  said  that  the  said  paragraph  was 
bad  in  law,  because  it  was  not  the  duty  of  tbe 
I.  Mille  to  show  a  ligbt  other  than  the  regulation 
light*. 

Feb.  15. — Qatnsford  Brute  in  support  of  the 
demurrer  contended  that  the  duty  as  to  exhi- 
biting lights  and  signals  was  prescribed  by  the 
Regulations  for  preventing  Collisions  at  Sea,  and 
that  there  are  in  snoh  regulations  no  rule  pre- 
scribing such  a  ligbt  or  signal  as  that  required  by 
tbe  defendants. 

E.  C.  Clarkton  contended  that  whether  there 
was  or  was  not  Huob  a  duty  depended  npon  the 
circnm  stances  of  each  case.  There  might  be  cir- 
cumstances where  there  was  such  a  duty,  and  one 
of  the  questions  of  fact  in  the  present  was,  whether 
such  circnm  stances  existed  here.  Hence  the 
pleading  was  good. 

The  Earl  Spencer,  ante,  p.  4  ;  33  L,  T.  Sep.  N.  S.  235 ; 
The  Anglo-Indian,,  ante,  p.  1 ;  33  L.  T.  Rep.  N.  S.  233 

Oaine/ord  Bruce  in  reply. 

Sir  B.  PaiLLDtORE. — As  the  circumstances  may 
be  snoh  as  to  bring  tbe  case  within  the  ruling  of 
the  Privy  Council  in  the  cases  cited,  and  may 
show  a  duty  to  exhibit  a  light  or  signal  as  alleged, 
the  defendant  is  entitled  to  judgment  on  tbe  de- 
murrer with  costs.  The  question  of  law  as  to  the 
duty  will  arise  when  tbe  facts  have  been  heard. 

Feb.  19— The  action  came  on  for  hearing. 

Milioard,  Q.C.  and  Gaineford  Bruce  for  the 
plaintiffs. 

Butt,  Q.C.,  Clarkeon,  and  Myburgh  for  the  de- 
fendants. 

Sir  B.  Puillimobe, — This  is  a  case  of  collision 
which  happened  shortly  after  four  o'clock  in  the 
morning  on  7th  Jan.  1876,  and  I  may  observe, 
in  passing,  that  it  is  satisfactory  that  a  case 
may  be  Drought  into  tbis  court  in  such  a 
short  time  after  the  accident  happened.  The 
direction  of  the  wind  is  variously  stated  as 
S.E.  by  E.  and  S.E.,  and  the  weather,  which  is  an 
important  element  in  the  decision  of  tbis  case,  is 
admitted  on  all  hands  to  have  been  as  follows : — 
There  was  an  extremely  dark  night,  in  which 
lights  wore  visible  at  the  proper  distance,  but 
objects  were  not  visible  until  within  a  shorter 
distance.  The  speed  of  both  vessels  is  not  con- 
tested in  this  case.  There  is  no  dispute  that  the 
Oily  of  Brooklyn  was  an  overtaking  vessel,  and 
that  the  Italian  bar-quo  was  the  vessel  ahead.  In 
my  judgment,  the  rule  of  law  whiob  applies  to 
this  case  is  in  the  17tb  Article  of  the  Sailing 
Bulcs,  which  says,  "Every  vessel  overtaking  any 
Other  vessel,  shall  keep  out  of  the  way  of  the  said 
last-mentioned  vessel.  Here  it  may  be  proper  to 
observe  that  the  evidence  fully  establishes  that 
the  sailing  vessel  kept  her  course,  and,  further, 
that  at  the  time  when  the  sailing  vessel  was  dis- 
cerned by  the  steamer,  no  manoeuvre  on  the  part 
of  the  steamer  could  have  prevented  the  collision, 
either  by  porting  or  starboarding. 

Now,  the  defence  is  this,  that  the  collision 
so    far  aa    regards    the  CUy  of  Brooklyn,  was 
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the  result  of  inevitable  accident.  On  that  I 
have  had  a  careful  conference  with  the  Elder 
Brethren  of  the  Trinity  House,  who  are  satis- 
fied that  the  accident  cannot  be  properly  de- 
scribed as  inevitable.  Disposing  of  that  part 
of  the  defence,  I  come  to  another,  in  which 
the  I.  Mille  is  charged  with  acting  negligently  or 
improperly  by  not  showing  another  light  to  warn 
those  on  board  the  City  of  Brooklyn  of  her  pre- 
sence. The  first  question  which  I  have  had  to 
consider  with  the  Elder  Brethren  of  the  Trinity 
House  is  this,  whether  the  Italian  barque  carrying 
the  canvas  that  is  specified — inner  jib,  foretop- 
mast  staysail,  foresail,  lower  foretopsail,  main  upper 
and  lower  topsails,  and  mizen  stormstail — ought 
to  have  been  visible  at  a  sufficient  distance,  that 
is,  between  300  and  400  yards,  by  a  good  look  out 
on  board  the  City  of  Brooklyn.  The  Elder 
Brethren  have  brought  to  the  solution  of  this 
question  their  own  personal  knowledge  and  ex- 
perience of  the  distance  at  which  vessels  are  visible 
in  such  a  state  of  the  weather  as  is  proved  in  this 
case,  and  they  are  of  opinion  that  the  I.  Mille  ought 
to  have  been  seen  at  a  distance  which  would  have 

Prevented  the  collision.  Unfortunately  the  star- 
oard  look-out,  who  is  an  important  person  in 
this  case,  has  not  been  produced.  It  is  proved 
that  search  has  been  made  for  him,  but  tnat  he 
cannot  be  found,  and  his  absence  is  an  important 
circumstance.  The  elder  brethren  are  of  opinion 
that  the  barque  could  be  seen  from  the  forecastle 
further  off  than  from  aft,  and  that  she  ought  to  have 
been  visible  in  sufficient  time  to  have  enabled  the 
steamer  to  have  got  out  of  her  way.  But  I  do 
not  like  to  leave  the  case  solely  upon  that  issue. 

The  next  question  I  have  to  put  to  them  is 
whether  the  Bailing  vessel,  seeing  this  green  and 
white  light — assuming  it  was  her  duty  to  exhibit 
Home  light  or  make  some  signal — was  not  justified 
in  thinking  that  up  to  the  last  moment  the 
steamer  would  oass  clear  of  her  to  leeward. 
1  think  that  she  was  so  justified — that  is,  all 
along  proceeding  on  the  assumption  that  it  was 
necessary  for  the  sailing  vessel  to  do  some  act  by 
indicating  her  presence  to  the  overtaking  vessel. 

The  next  question  I  have  had  to  deal  with  is 
whether  the  speed  of  the  steamer  was  or  was  not 
proper  in  the  circumstances.  Now  she  was  going 
within  four  or  five  miles  of  the  Irish  coast,  where 
the  currents  would  be  rapid,  and  she  was  going 
full  speed,  although  it  was  so  dark  that  she  could 
not  see  another  vessel  ahead  of  her  until  she 
came  absolutely  alongside  of  her.  Now  in  my 
opinion  that  speed,  under  the  circumstances,  was 
improper  on  the  part  of  the  City  of  Brooklyn, 
and  that  that  has  another  bearing  besides  is 
proved  in  the  result  upon  the  facts  of  the  case. 

If  it  was  the  duty  of  the  sailing  vessel  to  give  a 
signal  to  the  vessel  overtaking  her  at  a  time  when 
she  saw  she  could  not  pass  her,  she  did  make  the 
attempt  to  do  so,  she  caused  the  bell  to  be  rung 
before  the  time  of  the  collision,  but  this  was  for 
Mime  reason  or  other  never  heard  by  any  one  on 
hoard  the  City  of  Brooklyn.  The  boatswain  was 
also  bent  up  to  light  the  flare  or  flash  light,  but 
ho  was  unable  to  do  more  than  move  about  two 
or  three  lucii'ers,  which  did  not  take  light,  and  ho 
\\a»  then  obliged  to  go  away  because  the  other 
.  essi-1  was  advancing  at  a  rate  of  about  a  quarter 
of  a  mile  in  a  minute  and  a  half,  therefore  the 
>p«ed  of  the  other  vessel  prevented  the  overtaken 
\  i  s  el  from  doing  that  which  it  is  contended  she 


I 


ought  to  have  done — i.e.,  making  a  signal  to  As 
other  vessel.  I  am  bo  and  to  say ,  as  to  the  doty 
of  the  vessel  ahead,  that  has  been  discussed  a 
the  cases  of  The  Earl  Spencer  and  The  iijifr 
Indian,  and  there  is  a  decision  of  the  Pmj 
Council  upon  the  point  (ante,  pp.  1,  4).  5w 
their  Lordships  there  say  they  are  very  far  fin 
saying  that  it  is  never  the  duty  of  a  vessel  ahd 
to  look  behind.  There  may  undoubtedly  be  c* 
cumstances  of  an  exceptional  character  wfaiek 
may  throw  upon  the  vessel  ahead  the  dntj  of 
looking  behind  further  than  giving  some  ago!. 
by  way  of  a  light  or  otherwise,  to  the  wd 
behind,  whilst  there  are  circumstances  under 
which  there  is  reason  to  suppose  that  the  ifar 
vessel  does  not  see  the  vessel  in  front,  and  wfaot 
there  is  danger  of  collision.  So  far  as  thestaak 
regulations  are  concerned,  X  went  into  the  miner 
at  considerable  length  in  the  case  of  The  Ed 
Spencer  (ubi  sup.),  and  as  far  as  they  are  concerned 
there  is  certainly  no  law  binding  upon  thereat 
ahead  to  exhibit  a  light  astern,  and  if  it  hadbeeetk 
intention  of  the  Legislature  that  she  should  h 
under  that  obligation,  there  are  several  rufei  i 
which  one  would  expect  to  find  an  expresskn  ft* 
that  intention.  But  I  am  of  opinion  apdtk 
elder  brethren  agree  with  mo,  that  in  this  cm 
there  are  no  exceptional  circumstances  wMA 
compelled  this  vessel  to  exhibit  a  stern  ligfcM 
least  at  the  time  when  she  attempted  to  do  a. 
and  when  the  speed  ot  the  other  vessel  prevented 
her  succeeding  in  the  attempt. 

1  cooking  to  all  the  circumstances  of  this  oa : 
I  am   of  opinion  that   the    City   of  Brookhft* 
alone  to  blame  for  this  collision,   and  I  deo* 
accordingly,  with  costs  upon   the  higher  sa» 
Execution  stayed  for  a  fortnight. 

From  this  judgment  the  defendants  appealed. 

May  16. — The  appeal  came  on  for  hearing  beta 
James,  L.J.,  Bnggallay,  J. A., and  Lush,  J.,andt* 
nautical  assessors. 

Butt,  Q.O,  E.  C.  Clarkson,  and  Mybttrg^^ 
the  appellants. — The  night  being  clear  there  «| 
no  reason  why  the  steamer  should  not  go  it » 
speed.  To  condemn  a  vessel  for  going  fast  md* 
ordinary  circumstances  is  to  interfere  with  tk 
convenience  of  commerce  and  pass-eagers,  ■■ 
unless  there  is  apparent  danger  there  ought  to*" 
no  restriction.  But  even  if  the  steamer  *aa  goaf 
at  too  high  a  speed  the  barque  contributed  to  * 
accident  by  not  showing  a  proper  light  in  an** 
warn  the  steamer.  She  must  have  known  t«i 
steamer  could  not  see  her,  and  that  she  most  * 
overtaken.  There  is  nothing  in  the  regubp* 
expressly  compelling  such  a  course,  but  it  s  * 
ordinary  seamanlike  precaution  which  ougta* 
have  been  taken  in  this  case  : 

The  Earl  Spencer,  ante,  p.  4  ;  33  L.  T.  B«p.  W 

235  *  «i 

The  Anglo-Indian,  ante,  p.   1 ;  33  L.  T.  Bap.  *• 

233; 
The  Haxonia,  Lush.  410  ; 

The  Olivia,  Lush.  497  ;  „ 

The  John  Fenwick,  ante,  vol.  1,  p.  249,  L  B»J 

Adm.  &  Eoo.  500  ;  26  L.  T.  Rep.  N.  8. 333.       j 

Mihoard,   Q.C.  and    Oaineford   Bruce,  6**1 
respondents,  were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that  w» 
come  to  any  conclusion    different  from 
which  the  learned  judge    below  has  ooM 
conclusion  being  in  accordance  with  tiM 
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e  learned  judge  was  of  opinion  that,  th, 
complained  of  was  going  at  a  speed  not  to 
tstified,  having  regard  to  the  state  of  the 
:,  the  position  of  the  coast,  and  the  proba 
-  of  there  being  other  vessels  coming  m  th 

and  I  am  bound  to  say  that  however  cob 
nt  it  may  be  for  commerce  and  travellers — 
ver  convenient  it  may  be  to  be  able  to  go  to 
'ica  at  eleven  or  twelve  miles  an  hoor — it  is 
a  speed  which  it  does  not  seem  to  as  to  b 
nablc  for  a  steamer  like  this  to  go  at  when 
ar  from  the  coast,  and  on  a  night  so  dark , 
ding  to  the  evidence  of  their  own  witnesses, 
,hoy  could  not  see  another  vessel  more  than 
ngth  of  a  ship  away.  It  is  said  a  look  out 
ch  ii  night  could  not,  with  the  steamer  going 
[■I]  u  pace,  have  seen  a  vessel  ahead  in  time 
uid   her,  and  that  consequently  the  steamer 

not  to  have  gone  at  sucn  a  pace. 
is  said  on  the  other  hand,  on    behalf   of 
teamer,    that    if  the    other   ship    did    see 
teamer  she  onght  to  have  shown  a  light, 
urse  we  cannot  suppose  that  any  captain 

wantonly  neglect  to  take  the  neoessary 
itions  to  save  his  own  life  and  the  lives 
s  men,  which  would  necessarily  be  at 
f  such  a  steamer  as  this  ran  into  their 
vessel.  Therefore  we  must  suppose  that 
*med  the  best  judgment  he  could,  and  did 
.hing  that  would  help  to  avoid  a  collision. 

he  Raw  the  danger,  he  did,  apparently, 
he  could ;  he  ordered  the  bell  to  be  rung 
light  to  be  got,  bat  it  was  too  late, 
a  of  opinion,  therefore,  that  whatever  may 
occurred  in  other  cases,  where  it  was  held  to 
:  duty  of  a  ship  to  warn  another  of  the  risk 
is  running,  there  were  in  this  case  no  Bach 
istances  as  to  show  any  neglect  of  duty 
he  part  of  the  crew  of  the  Italian  ship,  or 
hey  did  anything  to  justify  our  oharging 
with  contributory  negligence.  I  am,  upon 
lole,   of  tho    same  opinion    as  the  court 

milay,  J.A. — I  am  of  the  same  opinion. 
i,  J. — I  am  also  of  the  same  opinion, 
nk  the  rule  of  law,  with  regard  to  travelling 
is  identical  with  the  law  of  travelling  on  the 
)ad.  No  one  on  a  dark  night  has  a  right 
■t  such  a  rate  of  speed  as  not  to  be  able  to 
an  accident  if  he  happens  to  follow  imme- 
in  the  wake  of  another,  whether  it  be  by 
by  land.  I  think  that  the  rate  of  speed 
i  unjustifiable  rate  for  that  vessel  to  run 
h  a  dark  night,  when  she  could  not  discern 
r  vessel  until  within  her  own  length  of 

o  contributory  negligence,  I  do  not  think 
is  any  necessity  tor  a  ship  ahead  to  look 
r  ships  that  are  behind  her  unless  the 
is  apparent.  It  is  only  when  there 
tpparent  danger  that  the  necessity  arises 
the  best  they  can  for  their  own  safety. 
le  persons  on  board  the  first  ship  did  so, 
en  it  was  too  late. 

Appeal  dismissed  with  costs. 
ritor  for  plaintiff,  T.  Cooper. 
liters  for  the  defendants,  Gregory  and  Co., 
for  Duncan,   Hill,  and  Dickinson,  Liver- 


May  17, 18,  and  29,  1876. 

Tee  Tsahsit. 

Collision — Appeal — Facte — Reverting   decision  of 

court   below- — Lookout. 
Tho   Court   of  Appeal   has    great    reluctance    in 
reversing  a  decision  of  a  judge  of  first  instance 
where,  he  has  come  to  a  conclusion  of  fact  upon 
conflicting  testimony  and  after  hearing  the  wit- 
nesses,   bat   where    the    court    of  first   instance 
draws  inferences  from  the  facts  proeedbefore  it,  a 
decision  founded   upon   such  inferences  will  be 
reviewed,  and  if  necessary  reversed  without  great 
pressure  by  the  Court  of  Appeal,  if  erroneous. 
A  steamship  running  through  a  roadstead  should, 
in  addition  to  her  master  on  the  bridge,  carry  a 
lookout  man  in  the  day  time. 
This  was  an  appeal  from  a  judgment    of   the 
Admiralty    Division  in    an  action  instituted    on 
behalf  of  the  owners  of  the  steamship  Qlannibanta 
against  the  steamship  Transit  and  her  freight  to 
recover  damages  occasioned  by  a  oollision  between 
the  two  ships. 

The  plaintiffs'  statement  of  claim  in  the  court 
below  was  so  far  as  material  as  follows  : 

1.  Shortly  before  1  p.m.  on  the  23rd  Jan.  1876   the 
three-masted  iron  screw  steamer  Qlannibanta,  of  531 


the  Tjne  hi  ballast,  had  passed  St.  Nicholas'  light- vessel 
for  the  purpose  of  entering  and  proceeding  through 
Yarmooth  Roads. 

2.  The  wind  at  this  time  was  abont  loath-west,  a  light 
breeie,  the  weather  was  fine,  and  the  tide  was  in  the  last 
quitter  abb  and  of  the  foroe  of  abont  half  a  knot  per 
hoor,  and  the  Glannibanta,  nnder  steam  and  Bail,  was 
steering  ft  boat  north,  and  proceeding  at  the  rate  of  about 
nine  knots  per  hour, 

3.  At  suoh  time  those  on  board  the  Qlannibanta 
observed  an  approaching  steamer  under  steam  and  sail 
[which  proved  to  be  the  steamship  Transit  proceeded 
against  in  this  action)  bearing  about  two  points  on  the 
port  bow  of  the  Gianni  bantu,  and  at  the  distance  of 
sbont  one  half  to  three  quarters  of  a  mile. 

4.  The  helm  of  the  Qlannibanta  was  slightly  ported, 
ind  she  was  kept  on  with  a  view  to  passing  the  Transit 
port  side  to  port  aide.  The  Transit,  instead  of  passing 
:he  Qlannibanta  on  her  port  side  as  she  should  have 
done,  starboarded  her  helm  and  caused  danger  of  oollision, 
ind  although  the  engines  of  the  Qlannibanta  were  imme- 
diately stopped  and  reversed,  and  her  helm  was  star- 
boarded, the  Transit,  with  her  starboard  side  abreast  of 
the  foremast,  came  into  contract  with  the  stem  of  tho 
Glannibanta,  and  a  great  deal  of  damage  waa  thereby 
done  to  the  Qlannibanta. 

5.  The  Transit  improperly  neglooted  to  take  propel 
measures  for  passing  the  Qlannibanta  on  her  port  side. 

6.  Those  on  board  the  Transit  improperly  starboarded 
the  helm  of  the  Transit, 

7.  Those  on  board  the  Transit  did  not  duly  observe  and 
■omply  with  the  provisionsof  article  It!  of  the  regulations 

tor  preventing  collisions  at  sea. 

8.  The  said  oollision  was  occasioned  by  the  negligent 
and  improper  navigation  of  the  Traiwif . 

St.  The  said  oollision  was  not  occasioned  by  any  negli- 
gence or  default  on  the  part  of  those  on  board  the 
Glannibanta. 

The  defendants  delivered  a  statement  of  defence 
and  counter-claim  which  so  far  as  material  was  as 
follows  i 

1.  The  Transit  a  screw  steamship  of  345  tons  register 
and  ninety -horse  power  with  a  orew  of  twenty-one  hands 
lift  Grimsby  about  2  a.m.  of  the  23rd  Jan.  1876,  with  a 
general  cargo  bound  for  Dieppe. 

"    ""-     tly  before  1  a.m.  of  the  same  day  the  Transit 


i  the  course  of  her  voyage  was  passing  through  Yar- 

nooth-roads  heading  about  3.  by  W.  an/1  ' ~~  "    " 

ver  to  the  east  side  of  the  roads 


and  keeping  wall 

.__  .  j  the  practice  with 

southward  bound.  The  wind  was  abont  S.W. 
ither  waa  fine.  The  tide  was  ebb  abont  throe 
i  hour.    The  Transit  under  sail  a*  well  as  steam 
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was  making  abont  eight  knots  an  hour.    A  good  look  oat 
was  kept  on  board  her. 

3.  In  these  oiroumstanoes  those  on  board  the  Transit 
observed  the  steamship  Olannibanta  abont  a  mile  off 
right  ahead  and  drawing  on  to  their  starboard  bow  under 
steam  and  sail,  having  signals  flying  and  apparently 
heading  towards  the  town  of  Great  Yarmouth.  The  helm 
of  the  Transit  was  starboarded  about  two  points  and  then 
steadied,  and  the  Transit  kept  on,  those  on  board  her 
expecting  the  Olannibanta,  to  pass  starboard  side  to 
starboard  side.  The  Olannibanta,  however,  as  she  drew 
near  ported  her  helm  and  caused  danger  of  collision  and 
notwithstanding  that  the  engines  of  the  Transit  were 
stopped  and  reversed  the  Olannibanta  came  into  collision 
with  her  striking  her  with  the  stem  very  violently  on  her 
starboard  bow  in  the  fore-rigging. 

4.  Save  as  hereinbefore  appears  the  several  allegations 
contained  in  the  statement  of  claim  are  untrue. 

5..  A  good  lookout  was  not  kept  on  board  the  Olannu 
banto. 

6.  The  helm  of  the  Olannibanta  was  improperly 
ported. 

7.  Those  on  board  the  Olannibanta  improperly  neg- 
lected or  omitted  to  keep  her  on  her  course. 

8.  Those  on  board  the  Olannibanta  improperly  neg- 
lected or  omitted  to  ease,  stop,  and  reverse  her  engines. 

9.  The  collision  was  occasioned  by  some  or  all  of  the 
matters  and  things  alleged  in  the  5th,  6th,  7th,  and  8th 
paragraphs  hereof  or  otherwise  by  the  default  of  the 
Olannibanta  or  those  on  board  of  her. 

10.  No  blame  in  respect  of  the  collision  is  attributable 
to  the  Transit  or  to  any  of  those  on  board  her. 

The  cause  was  heard  in  the  court  below  on  the 
21st  March  1876  before  the  judge  (Sir  B.  Philli- 
rnore)  and  Trinity  Masters  ;  judgment  was  then 
given. 

Milward,  Q.C.  and  Clarkson,  for  the  plaintiff. 

Benjamin,  Q.C.,  Phillimore,  and  Stubbs,  for  the 
defendants. 

Sir  R.  Phillimore. — This  is  an  important  case 
of  collision  which  happened  about  one  o'clock  in 
the  middle  of  the  day  on  the  23rd  Jan.  this  year, 
in  Yarmouth  Roads  somewhere  between  the  South 
Elbow  Buoy  and  the  South-west  Scroby  Buoy  off 
the  Scroby  Sands;  the  state  of  the  weather  was 
fine  and  clear  and  the  tide  was  ebb.  The  vessels 
that  came  together  in  this  collision  were  the 
three-masted  iron  screw  steamship  the  Gianni' 
banta,  of  534  tons  register,  and  ninety-nine  horse 
power,  the  plaintiff  in  this  suit,  going  from 
London  bo  the  Tyne  in  ballast,  and  the  Transit, 
a  screw  steamer  of  345  tons  register,  and  ninety- 
horse  power,  with  a  crew  of  twenty-one  hands, 
bound  from  Grimsby  to  Dieppe  with  a  general 
cargo.  The  parts  of  the  vessels  which  came 
into  contact  were  the  stem  of  the  Olannibanta 
and  the  starboard  side  of  the  Transit,  just  abreast 
of  the  foremast. 

The  case  has  been  very  well  argued  on  both 
sides,  and  the  importamce  of  it  well  deserved 
such  an  argument.  I  have  carefully  considered 
the  arguments  and  the  evidence  with  the  Elder 
Brethren  of  the  Trinity  House,  and  it  is  with 
their  entire  concurrence  that  I  pronounce  the  fol- 
lowing judgment : 

It  appears  that  the  Olannibanta,  preceded  (a 
very  material  fact  in  this  case)  by  a  steamer 
called  the  Paradox,  came  through  Hewitt's 
Channel,  and  left  the  St.  Nicholas  light  vessel 
on  her  port  side  and  the  Scroby  S.  Elbow 
Buoy  on  her  starboard  side.  It  is  expe- 
dient in  all  these  cases,  if  possible,  to  see  what 
the  natural  and  proper  eonduct  of  a  vessel 
would  be,  before  we  consider  the  conduct  she 
actually  pursued.  Now  in  this  case  the  natural 
and  proper  conduct  for  the  Glannibanta  was  to 
make  a  fair  course  under  a  starboard  helm  to  the 


N.N.W.,  and  to  port  when  clear  of  tl 
buoys,  and  alter  her  conrse  as  she  p 
lightship  to  N.  or  N.  half  E.,  and  having 
to  straighten  down  the  roads,  keeping  1 
on  her  starboard  hand.  That  is  not  deni 
been  her- natural  course,  but  it  has  beenc 
and  with  very  great  power,  that  her  faul 
that  she  went  towards  Yarmouth  furthe 
necessary  and  proper  and  thereby  brougl 
board  side  open  to  the  Transit,  which,  on 
starboard  side,  was  justified  in  starboard: 
it  is  admitted  that  she  did.  Amid  a  co 
conflict  of  evidence,  we  are  of  opinion  th 
safely  rely  upon  the  testimony  given  bj 
board  the  Paradox — by  the  two  witn 
duced  from  that  steamer — and  accordin 
evidence  the  Transit  passed  the  Paradox 
to  port  side.  At  tbat  time  the  Gianni 
about  a  quarter  of  a  mile  astern,  it  n 
been  a  little  more  or  little  less,  and  ha 
on  the  port  quarter  of  the  Paradox,  a 
witn^FS  described  it  "  on  the  edg€ 
wake  *'  on  a  north  course.  It  is  clea 
Transit  did  not  alter  her  helm  until 
passed  the  Paradox,  and  therefore,  not 
Olannibanta  had  straightened  down,  s 
quently  the  Olannibanta  must  have  be 
time  on  the  Transit's  port  bow.  It  is 
that  the  Transit  starboarded  about  t\ 
and  the  great  debate  before  me  has  been 
effected  that  manoeuvre. 

Now  for  the  reasons  alleged  it  app 
that  she  must  have  done  so  when  the  Gl 
was  on  her  port  side,  and  that  therefore  a) 
to  blame. 


I 


From  this  judgment  the  owners  of  th< 
appealed,  and  the  appeal  came  on  fo: 
before  James,  L.J.,  Baggallay,  J. A.,  and 
assisted  by  nautical  assessors. 

The  facts  and  arguments  are  fully  stat 
judgment  of  the  Court  of  Appeal. 

May  17  and  18. — Benjamin,  Q.C,  PI 
and  Stubbs,  for  the  appellants. 

Milward,  Q.C,  Butt,  Q.C,  and  Clarhon 
respondents.  Cur.  ode 

May  29. — The  judgment  of   the  court 
L.J.,  Baggallay,  J.A.,  and  Lush,  J.,  assif 
two  nautical  assessors)  was  delivered  by 

Baggallay,  J.  A. — Ontbe23rdJan.l876,ah 
p.m.,  two  iron  screw  steamships,  the  Gte* 
and  the  Transit,  came  into  collision  in  Ttf 
Roads,  and  both  vessels  sustained  conflj 
damage.  The  weather  was  fine  and  clear,  tbei 
the  S.W.,  blowing  alight  breeze,  with  no  MM 
tide  on  the  last  quarter  ebb,  running  to  thi 
ward.  It  does  not  appear  that  the  roadlta 
unusually  crowded  with  vessels,  and  it  fed 
to  imagine  a  state  of  circumstances 
which,  with  the  use  of  reasonable  preoirt 
collision  was  less  likely  to  occur. 

On  the  25th  Jan.  an  action  for  damagtf 
spect  of  this  collision  was  commenced 
Admiralty  Division  of  the  High  Court  rf 
by  the  owners  of  the  Glannibanta,  afH 
owners  of  the  Transit,  and  was  met  bjt 
claim  for  damages  on  the  part  of  the  wfcB 

The  action  came  on  tor  hearing  W 
judge  of  the  Admiralty  Division  onttftj 
21st  March.  On  the  latter  day  the  km 
decided  that  the  Transit  was  alone  ltf| 
made  the  usual  order  for 
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tunity  of  seeing  the  witnesses  and  observing  their 
demeanour,  had  come,  on  the  balance  of  testimony, 
to  a  clear  and  decisive  conclusion,  the  Judicial 
Committee  would  not  be  disposed  to  reverse  snch 
decision,  except  in  cases  of  extreme  and  over- 
whelming pressure,  and  it  was  urged  upon  us 
that  in  the  present  case  there  was  no  such  ex- 
treme and  overwhelming  pressure  as  should  in- 
due* us  to  reverse  the  decision  of  the  Admiralty 
as  to  the  question  of  fact  upon  which  its  decision 
was  based.  Now  we  feel,  as  strongly  as  did  the 
Lords  of  the  Privy  Council  in  the  cases  just  re- 
ferred to,  the  great  weight  that  is  due  to  the 
decision  of  a  judge  of  first  instance,  whenever,  in 
a  conflict  of  testimony,  the  demeanour  and  manner 
of  the  witnesses  who  have  been  seen  and  heard  by 
him  are,  as  they  were  in  the  cases  referred  to, 
material  elements  in  the  consideration  of  the 
truthfulness  of  their  statements. 

But  the  parties  to  the  cause  are  nevertheless 
entitled,  as  well  on  question  of  fact  as  on  questions 
of  law,  to  demand  the  decision  of  the  Court  of 
Appeal,  and  that  court  cannot  excuse  itself  from 
the  task  of  weighing  conflicting  evidence,  and 
drawing  its  own  inferences  and  conclusions, 
though  it  should  always  bear  in  mind  that  it  has 
neither  seen  nor  heard  the  witnesses,  and  should 
make  due  allowance  in  this  respect. 

In  the  present  case,  it  does  not  appear  from  the 
judgment,  nor  is  there  any  reason  to  suppose,  that 
the  learned  judge  at  all  proceeded  upon  the  man- 
ner or  demeanour  of  the  witnesses ;  on  the  contrary, 
it  would  appear  that  his  judgment  in  fact  pro- 
ceeded upon  the  inferences  which  he  drew  from 
the  evidence  before  him,  and  which  we  have  really 
the  same  means  of  considering  that  he  had,  and 
with  this  further  advantage,  that  we  have  had  his 
view  of  the  inferences  to  be  drawn  from  the  evi- 
dence as  well  as  the  evidence  itself  made  the  sub- 
ject of  elaborate  and  able  discussion  on  both 
sides. 

Having  given  our  best  consideration  to  the  evi- 
dence in  this  case,  we  ure  unable  to  arrive  at  the 
same  conclusion  as  that  arrived  at  by  the  learned 
judge  of  the  Admiralty  Division.  It  is  quite  true, 
as  has  been  alreadv  stated  that  the  evidence  of 
the  captain  and  helmsman  of  the  Paradox  is  to 
the  effect  that  in  their  opinion  the  Glannibanta 
ported  her  helm  immediately  after  she  had  passed 
the  lightship,  and  that  such  evidence  is  in  accord- 
ance with  the  captain  and  helmsman  of  the  Glan- 
nibanta, but  it  is  in  our  opinion  clear,  from  the 
circumstances  to  which  we  are  about  to  advert, 
and  to  which  the  attention  of  the  judge  of  the 
Admiralty  Division  does  not  appear  to  have  been 
directed,  that  these  witnesses  must  have  been 
mistaken  The  captain  of  the  Gla7inibanta  him- 
self most  distinctly  states  that  he  saw  the  Transit 
directly  after  ho  ported,  and  that  she  was  then 
about  half  a  mile  or  a  little  more  from  the  Gianni- 
banta ;  and  this  is  supported  by  other  persons 
who  were  on  board  the  Glannibanta.  Now,  there 
is  no  dispute  that  the  point  at  which  the  collision 
took  place  was  upwards  of  a  mile  to  the  north  of 
the  lightship,  though  there  is  some  slight  diffe- 
rence of  opinion  as  to  the  distance  from  Scroby 
Sands,  and  as  the  two  vessels  were  approaching 
each  other  at  about  equal  rates,  the  Transit  must 
at  the  time  when  the  Glannibanta  passed  the 
lightship  have  been  at  least  a  mile  to  the  north  of 
the  point  of  collision,  and  at  least  two  miles  from 
the  Glannibanta,  and  had  the  Glannibanta  ported 


her  helm  immediately  on  passing  the  figb 
the  Transit,  when  first  seen  from  the  Gianni 
must  have  been  at  least  two  miles  distant  b 
of  half  a  mile  or  three-quarters  of  a  mile, 
most  of  the  witnesses,  except  those  who  we 
board  the  Paradox,  agree  in  treating  as  aba 
distance  between  the  two  ships  when  the  G 
banta  straightened  her  course.  It  however, 
contended  by  the  defendants,  the  Glannxbam 
not  port  her  helm  until  she  had  left  the  Kgl 
more  than  half  a  mile  behind  her,  she  weak 
been  when  she  ported  about  half  a  mile  to 
quarters  of  a  mile  from  the  Transit,  each 
about  a  quarter  of  a  mile  from  the  eventual 
of  collision. 

Under  these  circumstances,  having  give 
best  consideration  to  all  the  evidence  in  the 
'and  having  had  the  benefit  of  the  advice 
nautical  assessors,  by  whom  we  have  beenai 
on  the  present  occasion,  we  have  arrived] 
following  conclusions,  in  which  they  ei 
concur: 

1.  That  the  Glannibanta  continued  a 
course  for  more  than  half  a  mile  after  sh 
passed  the  lightship,  whether  or  not  she  did 
the  purpose  of  interchanging  signals  with 
mouth,  as  suggested  by  the  defendants,  it i 
material  for  us  to  consider.  The  fact  is  pro* 
demonstration  by  the  evidence  of  the  cap* 
the  Glannibanta,  and  it  follows  from  this, 

2.  That  by  keeping  on  this  course  she  led 
on  board  the  Transit  to  believe,  and  that 
were  justified  in  believing,  that  she  was  m 
for  Yarmouth,  and  would  pass  them  starboi 
starboard. 

3.  That,  having  regard  to  these  circumat 
the  Transit  was  fully  justified  in  starboi 
when  the  Glannibanta  was  first  seen  froi 
deck,  and  that  the  Glannibanta  was  not  ja 
in  porting  when  in  such  close  proximity  1 
Transit. 

4.  That  the  collision   was  occasioned  by 
improper   porting  of    the    Glannibanta,  it 
practically  impossible  to  avoid  a  collision  aft 
course  of  the  Glannibanta  Lad  been  changed 

In  arriving  at  these  conclusions,  we  are d 
less  dissenting  from  the  view  expressed  I, 
captain  and  helmsman  of  the  Paradox,  upon 
the  Judge  of  the  Admiralty  Division  refill 
we  can  well  understand  how  in  such  a  OM 
sons  desiring  to  speak  with  the  most  ft 
honesty  and  accuracy,  may  have  been  nuti 
There  was  nothing  in  the  surrounding  OS 
stances  prior  to  the  collision  to  direct  the  atH 
of  the  people  on  board  the  Paradox  to  the  I 
ments  of  the  Transit  and  the  Glannibcati^ 
to  induce  them  to  watch  such  movements  «■ 
particular  nicety,  and  the  want  of  aeon* 
such  casual  notices  as  were  taken  is  exefljj 
by  the  circumstance  that  the  captain  oftfcti 
dox  states  that  the  Glannibanta,  after  A 
straightened  her  course,  was  a  quarter  of  * 
astern  of  him,  whilst  his  helmsman  mafci 
distance  200  yards  only,  and  the  captaflH 
Glannibanta  says  he  was  as  much  as  halt  • 
or  nearly  so,  astern. 

We  cannot  part  with  this  case  wi 
sing  our  surprise  that  there  should  havt 
proper  or  sufficient  look-out  on  board 
banta,  for  had  there  been  a  proper 
the  Transit^  had  been  seen  from  the  6 
in  suoh  case  she  must  have  been  baft 
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ported,  we  cannot  for  a  moment  suppose  that  that 
change  of  courso  would  have  been  made.  The 
Captain  of  the  Glannibanta,  in  his  examination, 
4»teted  that  it  was  not  a  customary  thing  to  keep  a 
nan  on  the  look-out  in  the  daytime  on  board  ships 
(.belonging  to  his  owners,  and,  on  the  occasion  in 
l  question,  until  after  she  had  ported,  the  captain 
„VSB  the  only  person  on  the  look-out,  and  he  was 
•on  the  bridge,  with  his  view  forward  limited  by 
i reason  of  the  sails  on  his  own  ship  to  four  points 
nOn  the  starboard  bow.  A  very  different  course 
;,waa  pursued  by  the  Transit,  on  board  of  which  an 
Ttfficient  look-out  was  kept  by  her  captain  and 
('mate  on  the  bridge,  and  by  a  seaman  well  forward 
in  the  bows.  We  have  only  further  to  remark, 
that  having  regard  to  the  fact  that  the  Transit 
had  a  proper  and  sufficient  look-out  in  every  di- 
jrection,  the  course  pursued  by  her  of  starboarding 
tohen  she  first  saw  the  Glannibanta  would  be 
quite  inexplicable  if  the  vessels  had  been  ap- 
proaching each  other  port  side  to  port  side,  as 
contended  for  by  the  plaintiffs.  It  appears  to  us 
Impossible  to  adopt  the  suggested  explanation  of 
tihe  plaintiffs,  that  by  crossing  the  bows  of  the 
Olannibanta  the  Transit  might  save  a  little  dis- 
tance in  her  course  to  the  south,  and  that  that  was 
ber  object  in  starboarding.  On  the  other  hand, 
ire  can  well  understand  that  the  Olannibanta, 
having  no  sufficient  look-out,  ported  her  helm  in 
ignorance  of  the  position  of  the  Transit,  and  simply 
with  the  view  of  straightening  her  course  down 
phe  roads. 

■  The  Transit  was,  in  our  opinion,  very  carefully 
[fend  cautiously  handled.  The  Glannibanta  was 
'oarelessly  and  recklessly  managed  in  changing 
|»6r  course  in  ignorance  of  the  position  of  another 
'Vessel  which  was  only  half  a  mile  off.  It  is  pos- 
ijihle,  no  doubt,  that  the  careful  ship  may  have 
^Wunderingly  gone  wrong,  and  that  the  careless 
JUiip  may  by  accident  have  gone  right,  but  the 
Earthen  of  proof  on  the  latter  is  then  very  heavy, 
tod  the  Glannibanta  has  certainly  not  discharged 
%  in  this  case. 

It  may  be  well  to  add,  that  having  regard  to  the 
Position  of  the  Glannibanta  and  Paradox  in  passing 
lie  lightship,  and  their  position  when  the  Gianni- 
•Qftte  sighted  the  Transit,  the  Glannibanta,  the 
Deter  ship,  must  have  lost  instead  of  gaining 
^noand,  which  can  only  be  accounted  for  by  the 
tie  having  taken  a  straight  and  the  other  a 
virions  course.  Upon  the  whole,  we  are  of  opi- 
Joxx  that  the  Glannibanta  was  alone  to  blame,  and 
b»t9  consequently,  the  appeal  must  be  allowed, 
lie  order  of  the  court  below  discharged,  and  the 
lanal  order  of  reference  made  for  assessing  the 
Uamage  sustained  by  the  Transit.  The  costs 
»oth  of  the  court  below  and  of  the  appeal  must 
oQow  the  result.  Judgment  reversed. 

Solicitors  for  the  Transit,  Pritchard  and  Sons. 

Solicitors  for  the  Glannibanta,  Stokes,  Saunders, 

gaA  Co.  

OH  APPEAL  FROM  THE  ADMIRALTY  DIVISION. 

Thursday,  May  18, 1876. 

The  Anna. 

Necessaries — Jurisdiction — Foreign  ship— Colonial 

port. 
-fflkd  Admiralty  Division  of  the  High  Court  ^  of 
&  Justice  has  jurisdiction  to  entertain  an  action 
r .  brought  for  necessaries  supplied  to  a  foreign  ship 
*  f»  a  British  Colonial  port.  The  Watoga  (Swab. 
if  IN)  followed. 


Where    a    master    in    a    colonial  port  unable  to 
procure  or  pay  for  necessaries  otherwise  draws  a 
bill  of  exchange  upon  a  firm  of  shipbrokers  in  this 
country  who  accept  and  pay  the  oill,  such  ship- 
brokers  can  proceed  against  the  ship  as  for  neces- 
saries supplied   in    default  of  payment  of  the 
amount  due  by  the  shipowners. 
The  Onni  (Lush.  154)  followed. 
This  was  an  action  in  rem  brought  by  Lloyd, 
Lowe,  and  Co.,  shipbrokers,  of  London,  against 
the  Norwegian  vessel  Anna,  her  owners  interven- 
ing, to  recover  an  amount  alleged  to  be  due  to  the 
plaintiffs  as  appeared  by  the  following : 

Statement  op  Claim. 

1.  The  said  barque  or  vessel  is  a  Norwegian  vessel 
belonging  to  the  defendants,  and  arrived  in  the  port  of 
Liverpool,  in  the  month  of  Deo.  A.D.,  1875. 

2.  The  plaintiffs  are  shipbrokers,  carrying  on  business 
in  oo-partnership,  in  London. 

3.  About  the  end  of  Oot.  or  beginning  of  Nov.  a.d. 
1875,  the  said  vessel  was  lying  at  the  port  of  Quebec, 
bound  for  some  safe  port  on  the  West  Coast  of  Great 
Britain. 

4.  The  master  of  the  said  vessel  was  at  Quebec  afore- 
said, then  and  there  obliged  to  make  certain  necessary 
disbursements  to  the  extent  of  2931.  8s.  2d.  for  and  on 
account  of  and  fer  the  use  of  the  said  vessel,  and  for  the 
supply  of  necessaries  thereto ;  and  being  himself  without 
funds  and  without  credit,  proonred  the  said  sum  of 
2931.  8s.  2d.  for  the  said  necessaries,  by  means  of  a  bill  of 
exchange  for  the  said  amount  then  and  there  drawn  by 
him  upon  the  plaintiffs ;  and  the  said  master  thereupon 
advised  the  plaintiffs  of  the  same  by  a  letter,  which  was 
in  the  words  and  figures  following : 

"  Quebec,  6th  Nov.  1875. 
Messrs.  Lloyd,  Lowe,  and  Co.,  London. 

Dear  Sirs, — I  have  this  day  taken  the  liberty  to  value 
on  yon  at  thirty  days*  sight  for  2931. 8s.  2d.  sterling— Two 
hundred  and  ninety-three  pounds  eight  shillings  and 
two-pence — in  favour  of  Mr.  Francis  Gunn,  of  Qnebeo, 
being  for  the  necessary  disbursements  of  my  vessel,  the 
barque  Anna  of  Christiana,  whioh  I  hope  you  will  duly 
honour  or  presentation,  and  please  charge  to  account  of 
said  vessel  and  owners.  P.  Hernandsen,  Esq.,  of  Chris- 
tiana.   Your  obedient  servant,     H.  W.  Hansen, 

Master  of  the  barque  Anna." 

P.S.  The  above  amount  is  duly  insured  from  Qnebeo 
to  Liverpool.    Policy  enclosed. 

5.  The  plaintiffs  duly  aooepted  and  paid  the  said  bill  of 
exchange  at  maturity. 

6.  The  said  bill  of  exchange  was  aooepted  and  paid  by 
the  plaintiffs  as  aforesaid  in  the  necessary  servioe  of  the 
said  vessel  as  aforesaid,  and  upon  the  credit  of  the  said 
vessel,  and  not  on  the  personal  credit  of  the  said  master ; 
and  the  said  sum  of  2931. 80.  2d.  still  remains  wholly  due 
and  owing  to  the  plaintiffs. 

The  plaintiffs  claim : 

1.  Judgment  for  the  said  sum  of  2931.  8s.  2d. 

2.  The  condemnation  of  the  said  vessel  and  the  defen- 
dants and  their  bail  therein,  and  in  the  costs  of  this 
suit. 

3.  A  ref erenoe,  if  necessary,  of  the  claim  of  the  plain- 
tiffs to  the  registrar,  assisted  by  assessors,  to 
report  the  amount  thereof. 

4.  Such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 

To  this  statement  the  defendants  demurred 
upon  the  grounds  that  a  foreign  ship  cannot  be 
made  answerable  for  a  claim  in  respect  of  neces- 
saries supplied  in  a  foreign  port,  and  that  the 
plaintiffs  were,  under  the  circumstances  stated  in 
the  statement  of  claim,  in  no  better  position  than 
the  persons  who  supplied  or  advanced  the  alleged 
necessaries  at  Quebec  aforesaid. 

March  7.  —  Myburgh  for  the  defendants  in 
support  of  the  demurrer.  —  If  The  Wataga 
(Swab.  165)  is  still  to  be  considered  as  of  binding 
authority,  where  it  decided  that  necessaries  sup- 
plied in  a  colonial  port  are  within  the  jurisdiction, 
this  point  must  be  taken  against  me.    Bat  that 
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The  Anna. 


[Or. 


decision  can  be  supported  upon  the  ground  alone 
that  the  ship  was  upon  the  high  seas  at  the  time 
of  the  supply.  Moreover,  that  decision  is 
not  consistent  with  Dr.  Lushington's  decisions 
in  The  Ocean  (2  W.  Bob.  368),  and  The  India 
(12  L.  T.  Rep.  N.  S.  316 ;  1  Mar.  Law  Cas. 
O.  S.  390),  where  it  was  held  that  the  statute 
did  not  give  jurisdiction  over  necessaries  sup- 
plied to  a  foreign  ship  in  a  foreign  port.  There 
is  nothing  in  the  act  to  show  any  distinction 
between  a  colonial  and  a  foreign  port,  and 
all  the  argument  in  the  judgment  of  The  India 
(udi  sup.)  covers  colonial  as  well  as  foreign  ports. 

[Sir  R.  Phillimoee.  —  No  points  for  argument 
lave  been  delivered.  I  consider  that  as  this  court 
now  has  demurrers  before  it,  the  practice  prevailing 
in  the  Common  Law  Divisions  should  prevail  here 
also,  and  that  in  all  cases  to  be  argued  on  de- 
murrer, the  points  for  argument  should  be  de- 
livered.] The  second  point  is  that  there  is  no 
allegation  in  the  statement  of  claim,  that  at  the 
time  the  money  advanced  was  expended  for  neces- 
sary supplies,  the  owners  of  the  snip  were  without 
credit ;  tnirdly,  the  plaintiffs  accepted  the  bill  of 
exchange  on  the  personal  credit  of  the  owners  of 
the  ship,  as  appears  by  the  master's  letter  set  out. 
Hence  there  is  no  claim  against  the  ship,  the 
plaintiffs  having  elected  to  proceed  against  the 
owners. 

E.  C.  ClarJeson  for  the  plaintiffs. — Since  the  de- 
cision in  The  Wataga  (Swab.  165),  acquiesced  in 
since  1856,  the  Legislature  has  dealt  with  the 
whole  question  by  the  Admiralty  Court  Act  1861, 
(24  Yict.  o.  10),  and  has  not  seen  fit  to  enact  any- 
thing with  respect  to  necessaries  supplied  to 
foreign  ships  in  colonial  ports.  Hence  it  must  be 
taken  that  the  Legislature  left  the  law  as  defined 
by  this  court  intentionally  as  it  then  stood ; 
secondly,  the  plaintiffs  are  at  liberty  to  show  the 
circumstances  under  which  the  necessaries  are 
supplied,  and  it  is  sufficient  for  them  to  allege  in 
their  statement  of  claim,  that  the  supplies  were 
necessary.  The  jurisdiction  does  not  depend  upon 
whether  credit  is  given  to  the  owner  or  to  the 
ship.  The  3  &  4  Vict.  o.  65,  s.  6,  gives  jurisdiction 
independently  of  the  question  of  credit.  It  must 
be  presumed  that  the  ship  is  liable,  inasmuch  as 
the  necessaries  were  for  ner  uso :  (The  Perla, 
Swab.  353.)     He  also  referred  to 

The  Ella  A.  Clark,  B.  &  L.,  32. 
The  Onni,  L.  Rep.  4  P.  C.  161. 

Myhwrgh  in  reply. 

Sir  R.  Phillimoee. — This  is  a  discussion  which 
relates  to  the  admissibility  of  a  demurrer  to  a 
statement  of  claim. 

The  Norwegian  vessel  Anna  arrived  in  the  port 
of  Liverpool  in  the  month  of  December  1875,  and 
the  master,  finding  himself  without  funds,  had 
carried  on  board  goods  to  the  amount  of 
2932.  Se.  2d.  for  the  purpose  of  supplying  neces- 
saries to  the  vessel,  and  nad  borrowed  the  money 
by  means  of  a  bill  of  exchange,  which  is  in  these 
words : 

Quebec,  6th  Nov.  1875. 
Messrs.  Lloyd,  Lowe  and  Co.,  London. 

Dear  Sin, — I  have  this  day  taken  the  liberty  to  draw 
on  yon  at  thirty  days'  eight  for  2931.  8*.  2d.  sterling 
(two  hundred  and  ninety-three  pounds  eijrht  shillings 
and  two  penoe,  in  favour  of  Mr.  Francis  Onnn,  of 
Quebec,  being  for  the  neoessary  disbursements  of  my 
vessel,  the  barque  Anna,  of  Christiana,  whioh  I  hope 
you  will  duly  honour  on  presentation,  and  please  oharge 


to  account  of  said  vessel  and  owner,  P.  I 

Esq.,  of  Christiana. — Tour  obedient  servant, 

H.  W.  Hanssx,  Master  of  the  bait; 

P.S.— The  above  amount  is  duly  insured  n 
to  Liverpool.    Policy  enclosed. 

Now  these  points  have  been  made  in  s 
this  demurrer,  and  it  will  be  conveniei 
the  first  point  last,  because  it  is  one  of  tl 
importance.  The  first  of  the  two  lat 
is  that  it  appears  upon  the  statement  of 
money  whicn  had  been  paid  by  the  bill  of 
had  been  expended  in  necessaries,  anc 
tained  on  the  captain's  personal  credit 
without  funds  ready.     I  am  of  opinion 

Eoint  is  untenable.  The  third  point  is 
ill  was  accepted  on  the  credit  of  th 
That  depends  on  the  construction  in  sou) 
of  the  letter  I  have  read.  It  is  said  thi 
no  claim  upon  the  ship,  and  that  the 
the  vessel  supplied  the  necessaries,  ai 
look  only  to  the  owners.  Now  in  the  fir 
is  distinctly  pleaded  in  the  sixth  article 
bill  of  exchange  was  accepted  and  pa 
plaintiffs  for  the  neoessary  supplies  of  t 
and  not  on  the  personal  credit  of  the  mi 
is  contended  that  this  written  documei 
receive  any  construction  from  the  statex 
tained  in  the  6th  paragraph.  I  am  by 
certain  that  it  would  not  be  proper  in  th 
order  to  understand  the  letter  to  whk 
referred,  to  take  into  consideration 
rounding  circumstances.  Bat  I  do  no 
necessary  to  place  the  rejection  of  the 
upon  that  ground.  I  consider  the  quel 
was  raised  by  my  learned  predecessor  u 
of  The  Onni  (Lush  154)  is  substantially  tl 
the  point  raised  here  to-day.  In  that  case 
"  I  must  now  consider  my   jurisdictiox 

foverned  by  the  3rd  and  4th  of  Vict.  c.  C 
'hat  section  merely  says  that  the  cour 
authorised  to  decide  all  cases  for  necessi 
plied  to  any  foreign  ship  or  seagoing  v 
to  enforce  payment  thereof.  It  make 
tinction  whether  the  necessaries  were 
on  personal  credit  or  not.  I  have  held 
advance  of  money  for  the  procuring  of  ni 
is  within  the  equitable  construction  of  th 
Can  the  present  case  be  considered  at 
that  kind  P  I  can  only  judge  by  the  inJ 
afforded  me,  and  according  to  that  affi 
master  obtains  the  money  to  procure  n 
by  means  of  this  bill,  and  the  money  bo 
was  duly  expended  for  the  benefit  of  the 
think  in  these  circumstances  I  am  jut 
allowing  this  claim." 

In  this  case  the  money  was  obh 
means  of  a  bill  of  exchange  to  provide  tt 
for  the  benefit  of  the  ship.  I  am  unatt 
any  substantial  distinction  on  the  maUsjr 
the  two  cases.  I  consider  that  case,  tin 
a  precedent  for  the  court  in  the  present  I 
I  have  only  to  advert  to  the  first  poll 
in  the  discussion  to  which  I  referred,  M 
question  as  to  whether  the  court  hail 
diction  in  the  circumstances  of  this 
cumstances  of  this  case  being 
Norwegian  vessel  has  obtained  n< 
lying  in  the  port  of  Quebec,  and  the  m 
ship's  brokers,  bring  this  suit  undo*! 

of  3  &  4  Vict.  c.  65,  which  enacts 

Court  of  Admiralty  shall  have  jurV 
all  claims  and  demands  whatever 
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Ivage  services  rendered  to  a  seagoing  vessel 
9  nature  of  tonnage,  or  for  necessaries  sup- 
to  a  foreign  vessel,  and  to  enforce  the  pay- 
thereof,  whether  such  ship  or  vessel  may 
been  in  the  body  of  a  county,  or  upon  the 
seas."  It  was  very  properly  admitted  by 
tf yburgh  in  the  course  of  the  argument  that 
>oint  as  to  the  question  of  jurisdiction  was  in 
y,  so  far  as  necessaries  are  concerned,  decided 
►r.  Lushington  in  the  case  of  The  Wataga 
.  165).  It  is  not  necessary  to  read  the  whole 
at  case,  but  that  learned  judge  considered 
the  effect  of  the  statute,  and  came  to  a  dis- 
conclusion.  There  an  American  ship  had 
supplied  with  necessaries,  and  had  been 
ted.  It  was  a  question  of  jurisdiction  when 
ght  into  this  court.  The  judgment  was 
i  in  1856,  and  as  far  as  I  know  the  question 
lecided  at  that  time.  I  think,  also,  that  it 
•oceived  confirmation  from  the  subsequent 
te,  24  Vict.  c.  10,  sect.  5.  I  think  that  the 
nent  which  has  been  addressed  to  me  by  Mr. 
:son  upon  that  point  is  a  sound  argument, 
a  any  case  I  should  not  think  it  right  if  I 
tained  an  opinion  which  1  by  no  means  ex* 
,  that  Dr.  Lushington  had  erred  in  his  judg- 
,  and  had  not  taken  the  right  view,  to  take 
myself  to  reverse  his  judgment,  which  I 
rstand  he  had  long  considered,  and  I  should 
the  parties  to  resort,  if  aggrieved  by  my 
ring  to  his  decision,  to  the  Court  of  Appeal, 
therefore  of  opinion  that  I  ought  to  overrule 
emurrer,  and  I  so  do.  I  give  leave  to  the 
idants  to  appeal. 

om  this  judgment  the  defendants  appealed. 

vy  18. — Myburgh  (MUward,  Q.C.  with  him), 
s  the  court  jurisdiction  over  claims  for 
isarics  supplied  to  a  foreign  vessel  in  a 
ial  port  P  When  the  3  &  4  Vict.  c.  65  was 
d  the  Admiralty  Court  had  no  jurisdiction 
causes  of  necessaries  supplied  whether  in  an 
ish  or  a  foreign  port,  and  the  words  of  that 
by  which  jurisdiction  is  given,  whether  the 
ly  was  "  within  the  body  of  a  county  or  upon 
ligh  seas,"  can  only  give  jurisdiction  over 
ls  where  the  necessaries  are  supplied  either 
lis  country  or  on  the  high  seas.  The  Act 
not  cover  supplies  made  in  all  parts  of  the 
1  or  in  any  port  out  of  England.  Dr.  Lush- 
.n  so  decided  in  The  Ocean  (2  W.  Bob.  368),  and 
gh  The  Wataga  (Swab.  165)  makes  an  excep- 
trom  this  ruling  in  favour  of  necessaries  sup- 
in  a  colonial  port  that  latter  decision 
t  not  to  be  followed  by  this  court.  There  is 
Bsential  difference  between  a  foreign  and  a 
rial  port,  and  neither  are  within  the  words  of 

tatute : 

lie  India,  12  L.  T.  Bep.  N.  S.  816;  1  Mar.  Law 
Cm.  O.  S.  £90; 
"he  Ella  A  Clark,  B.  A  L.  82. 

B8t  L.J. — Would  not  foreign  owners  suffer 

3  defendants  were  to  succeed  P  Their  masters 

1  not  obtain  the  necessary  supplies.    They 

d  have  no  security  to  give  the  merchants], 

;ers  have  without  this  power  too  much  facility 

pending  money. 

0.  Olarkson,  for  the  respondent,  was  not 

d  upon. 

as,   L.J.— This   case  does   not  require  a 
al  judgment.    Dr.  Lushington,  twenty  years 


ago,  in  a  very  elaborate  judgment,  decided  upon 
the  construction  of  the  statute,  and  that  judg- 
ment has  been  acted  upon  ever  since.  The 
Legislature  has  since  that  time  continually  dealt 
with  the  matter,  and  if  there  had  been  any  notion 
that  the  decision  was  wrong  they  would  have 
made  an  alteration  accordingly.  We  have  no 
hesitation  in  coming  to  the  same  decision  to 
which  Dr.  Lushington  came  twenty  years  ago. 
It  is  too  late  to  raise  questions  of  jurisdiction 
after  that  lapse  of  time. 

Upon  the  other  points  it  is  perfectly  dear  what 
the  decision  should  be. 
Baggallay,  J. A.,  and  Lush,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  plaintiffs,  H.    W.    Collins,    and 
Robinson. 

Solicitors    for  defendants,   Gregory,   Rowcliffe, 
and  Co.,  for  Hull,  Stone,  and  Fletcher,  Liverpool. 


ON  APPEAL  FROM  THE  ADMIRALTY  DIVISION. 

Thursday,  May  4, 1876. 
Cargo  ex  Woosung. 
Salvage — Government  ship  as  salvor — Agreement 
— Validity  of — Merchant  Shipping   Act    1854 
(17  8f  18  Vict.  c.  104),  sect.  484. 

Although  the  captains,  officers,  and  crews  of  Govern' 
ment  ships  are  entitled  to  be  remunerated  for 
salvage  services  to  the  same  extent  as  officers  and 
crews  of  merchant  vessels  would  be  rewarded 
under  similar  circumstances,  they  are  not  entitled 
to  impose  terms  upon  the  persons  whose  property 
they  salve,  and  refuse  to  render  assistance  unless 
those  terms  are  accepted. 

An  agreement  so  imposed   by  the  captain  of  a 
Government  ship  upon  the  master  of  a  ship  in 
distress,  by  which  the  latter  becomes  bound  to  pay 
a  fixed  sum  for  services  to  be  rendered,  not  merely 
by  the  officers  and  crew,  but  by  the  Government 
ship  also,  is  invalid,  as  the  services  of  the  ship 
are  not   to   be  rewarded  under  the  Merchant 
Shipping  Act  1854,  sect.  484. 
Semite,  that  the  officers  and  crew  of  a  Government 
ship,  ordered  by  Government  to  render  salvage 
assistance,  have  no  right  to  make  any  agreement 
with  the  master  of  the  distressed  vessel  as  to  the 
amount  of  their  reward. 
A  vessel  owned  by  the  Bombay  Government,  and 
manned  by  uncovenanted  servants  of  that  Govern- 
ment,  whose  officers  carryno  Queen  s  commission, 
is  a"  ship  belonging  to  Her  Majesty,**  within  the 
meaning  of  the  Merchant  Shipping  Act  1854, 
and  no  salvage  reward  is  recoverable  in  respect  of 
services  rendered  by  such  a  vessel. 
This  was  an  appeal  from  a  decree  of  the  High  Court 
of  Admiralty  of  England,  in  a  cause  of  salvage  in- 
stituted on  behalf  of  Oapt.  Elton  and  the  officers 
and  crew  of   the   Kwangtung,  of   the   Bombay 
Marine,    against   the   cargo   of    the   steamship 
Woosung. 

Capt.  Elton  and  the  other  plaintiffs  were  uncove- 
nanted servants  of  the  Bombay  Government,  the 
officers  not  holding  a  Queen's  commission,  but 
performing  duties  analogous  to  those  of  the 
officers  and  crews  of  despatch  boats.  The  Woosung 
was  wrecked  in  the  Bed  Sea,  and  news  of  the 
wreck  was  sent  to  London,  when  application  was 
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made  for  assistance  to  the  Indian  Government. 
The  Secretary  of  State  for  India  telegraphed  to 
the  Resident  at  Aden  to  send  a  gunboat  to  protect 
the  property,  if  he  thought  it  necessary.  In  ac- 
cordance with  these  instructions,  the  Resident  at 
Aden  directed  the  Kwangtung  to  proceed  to  the 
assistance  of  the  Woosung ,  giving  Capt.  Elton  the 
instructions  contained  in  the  following  letter  : — 

Sir, — I  have  the  honour  to  annex  for  jour  information 
a  note  respecting  the  steamship  Woosung,  on  the  island 
of  Kotama,  and  to  request  that  von  will  proceed  to  the 
■pot  at  full  speed,  after  landing  the  relief  detachment  at 
Perim.  Ton  will  notice  the  Woosuna  is  said  to  be 
holed  in  several  places,  and  to  be  full  of  water.  If 
practicable,  your  stay  at  Kotama  for  salvage  services 
should  not  exceed  forty-eight  hours,  as  your  early  return 
to  Perim  is  desirable,  to  convey  to  Aden  the  released 
detachment  of  the  2nd  Grenadiers,  and  other  details. 
The  Kwangtung  can  return  to  Kotama,  if  it  should  be 
considered  advisable  on  the  receipt  of  your  repert,  but 
from  the  condition  of  the  ship  it  seems  doubtful  whether 
much  cargo  can  be  saved. 

The  Kwangtung  did  proceed  to  the  wreck,  and 
rescued  much  of  the  cargo.  Capt.  Elton,  however, 
declined  to  undertake  the  service  except  under  an 
agreement,  which  was,  after  much  discussion, 
signed  by  the  master  of  the  Woosung,  by  which  the 
plaintiffs  were  to  have  half  the  proceeds  of  the 
property  salved.  This  agreement  was  upheld  by 
the  learned  Judge  of  the  High  Court  of  Admiralty 
(Sir  R.  Fhillimore)  and  from  his  decree  the  owners 
the  cargo  appealed. 

The  facts  and  arguments  are  fully  set  out  in 
the  report  of  the  case  below  :  (ante,  p.  50 ;  33  L.  T. 
Rep.  ft.  S.  394). 

Sir  H.  James,  Q.C.,  Cohen,  Q.C.,  and  Phillimore 
for  the  appellants. 

Butt,  QC,  Her8chell,  Q.C.,  and  Eduryn  Jones 
for  the  respondents. 

James,  L.J. — I  am  of  opinion  that,  having  regard 
to  the  admitted  circumstances  of  the  case,  this 
agreement  cannot  stand  as  a  final  measure  of  tho 
amount  to  be  paid  as  a  remuneration  to  the  cap- 
tain, officers,  and  crew  of  tho  ship  Kwangtung. 

The  circumstances  of  the  case  seem  very  simple. 
The  ship  Woosung  was  wrecked  on  a  reef  in  the 
Red  Sea,  and  was  in  a  position  of  imminent  peril. 
The  lives  of  tho  passengers  and  crew  were  saved, 
but  as  far  as  the  ship  itself  is  concerned,  she  was 
in  such  peril  that  she  never  was  rescued,  but  went 
to  pieces,  and  the  cargo  was  got  out  of  her  when 
she  was  on  the  reef  in  this  state  of  tho  most  immi- 
nent peril.  That  being  so,  it  so  happened  that  in 
consequence  of  a  passing  ship  coming  up,  a  com- 
munication was  made  to  London  to  certain  persons 
interested  in  tho  ship  and  cargo,  in  the  position 
in  which  she  then  was,  and  thereupon  they  wrote 
to  tho  India  Office,  and  the  result  of  this  com- 
munication was  that  the  office  gave  directions  to 
the  proper  authorities  at  Aden  to  send  a  ship  to  the 
rescue  of  the  Woosung.  A  letter  had  been  written 
by  tho  agent  of  the  Salvage  Association,  making 
oners  to  reimburse  the  expenditure  for  coal  con- 
sumed on  board  the  ship  to  be  sent,  and  to  mako 
presents  to  her  officers  and  crew. 

It  was  contended  by  Sir  Henry  James  that  this 
amounted  to  an  agreement  which  precluded  any 
right  to  salvage  afterwards.  I  do  not  think  that  it 
can  bo  fairly  said  that  it  in  any  degree  whatever  in- 
terfered with  what  otherwise  would  be  the  right  of 
the  captain  as  to  tho  salving  of  tho  ship.  What 
was  said  was,  "  We  will  pay  for  coals,  and  make 
TOch  present  to  the  men  as  yon  may  think  fit." 


But  it  cannot  be  contended  that  by  acoepiig 
that  offer  the  men  were  not  to  have  what  tki 
otherwise  would  be  entitled  to.  They  retain  ther 
rights  as  salvors  notwithstanding. 

It  was  settled  in  the  case  of  The  Azalea  (a)  Out, 
having  regard  to  the  peculiar  position  of  theapni 
and  officers  in  the  Bombay  Marine,  they  are  to  re- 
ceive such  salvage  as  would  be  allotted  to  the  offices 
and  crew  of  a  merchant  vessel  in  similar  circa* 
stances.  That  must  be  considered  as  a  rule  to  be 
applicable  to  all  these  vessels,  and  the  men  wort 
be  entitled  to  remuneration,  like  the  officers  nd 
crew  of  a  merchant  vessel. 

That  being  so,  the  Resident  at  Aden  direoti 
Captain  Elton  to  go  to  the  ship.    He  is  to  ga 
according  to  the  letter,  to  the  spot,  to  theree(ui 
he  is  told,  "the  Woosung  is  said  to  be  holed  ■ 
several  places,  and  to  be  mil  of  water.    If  pari- 
cable,  your  stay  at  Kotama  for  salvage  Berries 
should  not  exceed  forty-eight  hours,  as  your  evb  j 
return  to  Perim  is  desirable,  to  convey  to  Aden  4 j 
released  detachment  of  the  2nd  Grenadiers,  m ' 
other    details.      The  Kwangtung  can  return  fl  < 
Kotama,  if  it  should  be  considered  advisable, « 
receipt  of  your  report,  bat  from  the  condi&OBrf] 
the  ship,  it  seems  doubtful  whether  much  ars 
can  bo  saved." 

Then  the  captain,  under  that  direction,  does  pa-' 
ceed ;  and  I  think  it  was  his  duty  to  render  u  \ 
services — all  reasonable  services — upon  the  ofll 
terms,  that  is  to  say,  on  receiving  such  a  satagr  *  I 
ward  as  would  be  allotted  to  the  officers  and  crew  i\ 
a  merchant  vessel  under  similar  circumstances.  &  I 
was  there  to  use  his  ship  in  a  reasonable 
for  tho  protection  of  the  ship  and  cargo.  Wkflj 
he  states  that  he  makes  a  bargain  by  which  hi 
to  give  his  services,  and  those  of  the  officers  si  | 
men  of  the  ship,  for  the  saving  of  the  fitting] 
the  disabled  ship,  and  for  the  purpose  of  sarafj 
as  much  as  possible  of  the  cargo,  in  considers* 
for  which  salvage  services  one  sum  is  to  be  gn» 
and  that  is  one-half  of  the  salved  property,  (k  | 
is  an  agreement  which,  upon  the  face  of  it,  cntfl 
stand.    If  it  had  been  an  agreement  berweatk| 
captains  of  ordinary  merchant  vessels,  beyond  il 
question  it  would  have  been  for  a  salvage  sen* 
to  be  performed  by  ship,    captain,  officers  i 
crew — the  price  given  being  for  the  whole  sern*] 
to  be  performed.  It  appears  that  that  alone  ww 
show  that  it  would  be  entirely  impossible  thuthj 
can  stand  as  the  price  to  be  paid  for  theserw 

(a)  June  8, 1875.-Tfc«  AsaUa.—Thi*  wui««'| 
salvage  instituted  by  the  commanding  officer,  ofi*| 
and  crew  of  the  Dalhousie,  another  vessel  beloofacjl 
the  Bombay  Marine,  against  the  cargo  of  the  iteiawl 
Azalea,  which  was  also  wrecked  in  the  Bed  Set  •  ■ 
26th  July  1873.  The  work  wm  very  great,  own*** 
decomposition  of  the  cargo,  which  consisted  of  ri**| 
and  hides. 

The  value  of  the  cargo  salved  was  22,4001. 

MUward,  Q.C.,  E.  G.  Clarkson,  and  (ToUiieyte* 
plaintiffs. 

Brett,  Q.C.  and  Myburgh  for  the  owners  of  < 
Sir  R.  Phillimore  said  that  although  then  *M| 
danger  from  sea  or  weather,  the  service  wit  &  f*\ 
merit,  owing  to  the  great  heat  and  the  stsn  ■  pl 
cargo,  and  the  liability  to  sickness  to  which  tin  i 
were  exposed.  It  was,  however,  a  ciroumatasoeO** 
court  must  bear  in  mind,  that  the  DalhoMM,  "J*" 
Government  steamer,  was  not  to  be  eonrita 
salvor,  but,  on  the  other  hand,  her  offioena*1 
were  entitled  to  salvage  reward,  and  their  awisi  " 
be  remunerated,  excluding  the  ship,  and  tbettsM 
and  crew  were  entitled  to  45001. 
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of  the  officers  and  men  alone.  It  is  one  entire 
consideration.  We  have  no  means  of  determining 
what  proportion  is  to  go  to  the  ship,  and  what  to 
the  officers  and  crew.  Therefore,  we  are  driven 
to  find  some  other  mode  of  ascertaining  how  much 
the  officers  and  crew  ore  to  receive. 

Independently  of  that,  I  consider  that  it  would  be 
poMtim  exempli  if  a  person  placed  in  the  position  in 
which  Capt.  Elton  was,  sent  by  the  local  Govern- 
ment to  this  ship  to  assist  it,  and  not  content  to 
take  the  salvage  upon  the  same  footing  as  <>n 
merchant  officers,  could  say  to  the  master  of  the 
wrecked  ship,  "Well,  if  you  do  not  agree  to  give  me 
my  terms,  I  will  sail  away,  and  leave  yon  here  to  do 
whatever  yon  can  with  such  assistance  as  yon  can 
get,  inadequate  as  it  in ;  although  I  have  hecn 
told  to  come  here  for  tji«  purpose  of  assisting 

Kn."  It  would  be  something  odd  if  that  could 
said  by  any  public  servant  who  hod  a  public  duty 
to  perform,  and  that  he  could  say,  "  I  will  not 
render  those  services  whiuh  I  have  been  ordered 
to  render  with  a  public  vessel,  unless  yon  come 
to  my  terms."  Nobody,  except  under  circum- 
■tances  of  enormous  pressure,  would  tbiok  of 
agreeing  to  pay  half  the  proceeds  of  the  cargo. 

For  all  these  considerations,  I  think  the  agree- 
ment cannot  stand,  but  that  the  captain  and  the 
crew  are  entitled  to  a  fall,  adequate,  and  liberal 
remuneration,  of  which  the  amount  will  have  to 
be  considered. 

Bagg  allay,  J  .A. — I  am  of  tbe  same  opinion. 

I  concur  with  the  Lord  Justice  in  thinking  Capt. 
Xlton  was  in  no  way  restricted  as  to  what  he 
Blight  do  tinder  tbe  circumstances  in  which  be 
Won  placed,  by  what  took  place  in  London  between 
tfae  Salvage  Association  and  tbe  India  Office. 

Bnt  that  brings  me  to  the  second  question,  which 
*  the  most  important  one  in  this  cose— namely, 
whether  Capt.  Elton  was  at  liberty  to  enter  into  a 
Mdvage  agreement  each  as  that  entered  into  by 
lim  on  the  9th  Murob.  Now,  he  was  at  that  time 
Kiting  under  the  orders  of  the  Bombay  Govern- 
ment, commanding  a  ship  belonging  to  her  Ma- 
eaty,  and  was  sent  to  protect  property  which  was 
in  this  reef  in  the  Red  Sea.  Without  actually 
leciding  the  question,  I  entertain  a  strong  opinion 
list  it  was  contrary  to  his  duty  as  an  officer  in 
he  service  to  enter  into  the  agreement  in  question ; 
Kid  that  is  borne  out  by  considering  the  484th 
md  485th  clauses  of  the  Merchant  Snipping  Act 
if  1854.  The  484th  section  provides :— "  In  cases 
rbtrre  any  salvage  services  are  rendered  by  any 
ihip  belonging  to  her  Majesty,  or  by  the  com- 
■Wider  or  crew  thereof,  no  claim  shall  bo  allowed 
tor  any  loss,  damage,  or  risk  thereby  caused  to 
moh  ship,  or  to  the  stores,  tackle,  or  furniture 
thereof,  or  for  the  use  of  any  stores  or  any  other 
articles  belonging  to  her  Majesty  supplied  in 
jrder  to  effect  such  services,  or  for  any  expense  or 
Loos  BustainecflLby  her  Majesty  by  reason  of  such 
services."  Bat  tbe  485th  section  goes  on  to  pro- 
ride  for  a  claim  for  salvage  services  rendered  by 
the  officers  and  crew  of  one  of  her  Majesty's  ships, 
Mid  no  proceedings  are  to  be  taken,  and  "  no  claim 
whatever  on  account  of  any  salvage  services  ren- 
dered to  any  ship  or  cargo,  or  to  any  appurtenances 
of  any  ship,  by  the  commander  or  crew,  or  part  of 
he  i-rew,  of  any  of  her  Majesty's  ships,  shall  be 
rtually  adjudicated  upon,  unless  the  consent  of  the 
Admiralty  has  first  been  obtained."  That  an- 
horises  tbe  officers  and  crew  to  commence  pro- 
feeding*  in  the  Court  of  Admiralty.  Then  tbe 
VoL.nL,  H.8. 


486th  clause  relates  to  the  various  steps  to  be 
taken  when  salvage  services  have  been  rendered 
by  her  Majesty's  ships  abroad;  and  it  provides 
that  any  officer  entering  into  any  port  with  salved 
property,  is  to  make  a  statement  on  oath,  speci- 
fying so  far  he  can  the  particulars  of  the  property, 
and  the  place,  condition,  and  circumstances  in 
which  the  ship,  cargo,  and  property  was  at  the 
time  when  the  services  were  rendered  for  which 
salvage  is  claimed ;  and  the  nature  and  duration 
of  the  services  rendered,  also  the  value  of  the 
property  salved,  and  then  tbe  consular  officer  or  a 
judge  to  fix  the  amount  of  the  bond  to  be  given  by 
tbe  owner  or  master  of  the  salved  property.  That 
appears  to  negative  the  power  of  an  officer  com' 
manding  a  ship  belonging  to  her  Majesty  to  enter 
into  such  an  agreement  as  in  question  here.  But 
it  is  unnecessary  to  decide  that  question,  because 
it  appears  that  the  agreement  was  not  one  whiJh 
could  be  allowed  to  stand. 

Two  cases  have  been  referred  to  in  the 
course  of  the  argument.  One  is  the  case  of 
The  Helen  and  Qeorge  (Swab.  368),  where  it 
was  held,  "That  salvage  would  be  upheld  unless 
proved  to  be  very  exorbitant,  or  to  have  been 
obtained  by  compulsion  or  fraud."  Therefore, 
the  ground  of  exorbitancy  of  the  agreement 
would  be  sufficient  to  set  it  aside.  The  case  of 
The  Inea  (Swab.  370)  laid  down  this  rule,  that  a 
moiety  of  the  property  salved,  with  costs,  is  the 
maximum  remuneration  that  should  be  allowed  to 
the  salvors.  Here  is,  then,  a  moiety  of  the  pro- 
perty saved  not  in  the  hands  of  those  in  whom  it 
ought  to  be,  but  claimed  for  the  services  of  the 
officers  and  crew,  entirely  omitting  from  con- 
sideration any  services  of  the  ship  employed. 
That  alone  would  be  sufficient  to  show  that  this 
agreement  was  inequitable.  But  beyond  this  we 
have  this  met,  that  at  the  same  time  services  are 
rendered  by  a  Greek  trader,  who  was  to  receive 
one-third  of  the  proceeds,  and  on  whom  was  cast 
the  obligation  of  providing  boats  and  necessary 
appliances,  and  he  had  to  pay  a  heavy  price  to 
secure  the  services  of  an  interpreter.  Therefore 
the  case  falls  within  that  of  The  Helen  and  George, 
and  the  agreement  cannot  stand. 

Lnsu,  J. — I  am  of  the  same  opinion.  Even  if 
Capt.  Elton  could  have  entered  into  any  agree- 
ment, the  agreement  before  us  is  not  one  which 
could  stand.  As  the  learned  judges  have  already 
delivered  their  judgments,  it  is  not  necessary  for 
me  to  do  more  than  say  that  I  think  that  Capt. 
Elton  was  precluded  from  entering  into  any  such 
agreement.  He  was  an  officer  sent  on  that  special 
service,  and  it  was  not  competent  for  him  to  stipu- 
late for  payment.  Although  be  was  not  an  officer 
in  the  navy,  he  was  not  in  the  position  of  u 
merchant  captain.  Tbe  provisions, on  this  subject 
contained  in  the  Merchant  Shipping  Aot  are 
entirely  consistent  with  public  policy,  and  are 
such  as  the  Court  would  act  upon  without  express 
legislation  npon  the  subject. 

Appeal  allowed. 
Their  Lordships  having  expressed  their  opinion 
that  the  compensation  ought  to  be  on  a  libe.'sl 
scale,  it  was  agreed  between  the  counsel  for  the 
plaintiff*  and  defendants  that  the  amount  to 
be  paid  to  the  India  Office  for  the  master  and 
crew  o:  Kwantuny  should  be  6000!.;  the  re- 
spondents to  have  their  costs  in  the  court  below, 
the  appellants  theirs  in  the  Court  of  Appeal. 
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Solicitors  for  plaintiffs,  Kcarsey,  Son,  and 
Hawes. 

Solicitors  for  defendants,  Walt  on  8 1  Bubb,  and 
Walton.  

SITTINGS  AT  WESTMINSTER. 

Reported  by  R.  H.  Amphlett,  and  W.  Appi/fton,  Etqre., 

Barrister*  at- Law. 


Tuesday,  May  *J^  1870. 

Rhku    Wkar    Commissioners   r.     Advmsox    and 

otiikbp. 

Harbours,  X'c,  Clauro*  AH  (10  $•  11  Vict,  c  27),  s. 
74 — Damage,  to  pier  by  aha  intoned  vessel — Lia- 
liliiy  of  owner — Act  of  God. 
Sect.  74  of  Ihe  Harbours,  frc,  Clauses  Act  of  1847, 
enacts  that  "  the  owner  of  every  vessel  or  float  of 
timber  shall  he  answerable  to  the  undertakers  for 
any  damage  done  by  such  vessel  or  float  of  timber, 
or  by  any  person  employed  about  the  same,  to  the 
harbour,  dock,  or  pier,  o-r  the  buoys  or  works  con- 
nected therewith"  3fc. 
Held,  by  the  court  (unanimously  r*  versing  the  de- 
cision of  the  court  below),  that  the  damage  con- 
templated by  this  section  was  damage  such  as 
human  agency    could   avert,    and  not    damage 
caused  by  the  Act  of  God,  or  of  the  Queen* s 
enemies. 
Dennis  v.  Tovell  (ante,  Vol.  2,  p.  402  n. ;  L.  Rep. 
8  Q.B.  10;  27  L.  T.  Rep.  K.  8.  482;  42  L./.40, 
Q.  B.)  overruled. 
The   defendants'  ship,  The  Natalian,  whilst  en- 
deavouring to  make  the  port  of  Sunderland  for 
shelter  during  a  storm,  was  driven  ashore  by  the 
violence  of  the  gale.    The  crew  were  saved  and  the 
ship  necessarily  abandoned.   While  the  storm  con- 
tinued the  vessel  was  driven  by  the  force  of  the 
winds  and  waves  against  the  pier  of  the  plaintiffs 
and  did  damage  to  it  to  the  amount  of  1500/.    The 
weather  was  such  that  nothing  could  be  done  bv 
the  crew  or  other  persons  to  prevent  the  ship 
damaging  the  pier — in  other  words,  the  accident 
was  inevitable. 

The  plaintiffs  sought  to  make  the  defendants, 
the  owners  of  the  vessel,  liable  under  sect.  74  of 
10  &  11  Vict.  c.  27  (The  Harbours,  DockR.  and  Piers 
Act  1847). 

The  cause  was  originally  tried  at  the  Durham 
Summer  Assizes  1873,  before  Quain,  J.,  and  a 
special  jury,  when  a  verdict  was  entered  for  the 
plaintiffs,  and  leave  reserved  for  the  defendants  to 
move  to  have  the  verdict  entered  for  them  on 
the  ground  that  the  damage  was  solely  tho  result 
of  the  storm. 

The  Queen's  Bench  Division,  on  the  authority 
of  Dennis  v.  Tovell  (ubi  sup.)  discharged  the  rule. 

Against  this  decision  the  defendants  appealed. 

Gorst,  Q.C.and  Greenhow  (with  them  the  Attorney '- 
General,  Sir  J.  Holker,  Q.C.),  argued  for  the  ap- 
pellants.— This  case  is  distinguishable  from  Dennis 
v.  Tovell  (ubi.  sup.).  In  that  case  there  were  still 
some  of  the  crew  on  board.  Here  the  ship  was 
abandoned.  If  we  make  no  exception  the  defen- 
dants might  be  liable  for  acts  arising  from  the 
clear  negligence  of  the  plaintiff,  or,  again,  in  the 
case  of  salvors  bringing  in  the  ship,  must  the 
owner  still  be  held  liable  for  their  negligence?  Tho 
latter  part  of  the  section  shows  that  some  exception 
was  contemplated.  The  law  compels  the  employ- 
ment of  a  pilot — here  the  owner  is  compelled  by 


the  act  of  God.    This  court  is  not  bound  bytk 
decision  in  Dennis  v.  Tovell  (t*6*  tup.). 

HerscheU,  Q.C.  and  H.  Shield  (with  thea  C 
Russell,  Q.C.),  contra.-— The  first  part  of  the  a* 
tion  is  general,  and  limited  in  no  way — it  start 
with  an  absolute  rale.  The  damage  man  U 
somewhere;  it  should  rather  fall  on  the  pan 
whose  property  has  done  the  damage,  than  on  t 
person  whose  property  has  suffered  the  injury,  it 
is  somewhat  dangerous  to  insert  words  into  a 
Act  of  Parliament.  Probably,  by  excluding  tk 
owner's  liability  when  there  was  a  plot  on  bond, 
tho  Legislature  showed  they  intended  to  inebfc 
all  other  cases.  [Hellish,  L.J. — When  the  In 
imposes  a  duty  does  it  not  always  except  wkt 
happens  by  the  act  of  God  or  the  Queen's  enemw?] 
The  terms  of  the  law  are  precise  and  plain,  k 
either  case  an  innocent  party  must  suffer. 

Jesse l,  M.R. — No  doubt  there  are  difficult 
attending  any  proper  construction  of  the  sectH 
the  meaning  of  which  we  are  called  upon  to  de- 
cide. It  is  equally  indubitable  that  a  mere  literal 
construction  would,  on  a  consideration  of  t* 
nature  and  objects  of  the  statute,  lead  one  to  tk 
conclusion  that  in  every  case  the  owner  of  ttv 
vessel  was  liable  for  any  damage  done  by  tk) 
vessel  to  the  harbour,  dock,  or  pier.  But  the  o» 
elusions  to  which  such  a  construction  would  lai 
arc  so  startling  that  I  think  we  must  consider  tk 
they  could  not  have  been  in  the  contemplates  ef 
the  Legislature. 

The  first  proposition  is  this  :  that  if  a  vend  f 
driven  by  stress  of  weather  without  the  fault  f* 
anyone,  and  is  shipwrecked  against  the  pier,  tk 
unfortunate  owner  of  the  vessel  must  not  only  las 
his  vessel  by  shipwreck,  but  must  also  pay  tk 
damage  done  to  the  pier.  Jt  is  something  lb 
the  hospitality  which  in  the  long  part  is 
shown  to  vessels  when  they  had  the  misfortn* 
to  bo  wrecked  on  the  coast.  That  would  be  t 
very  startling  conclusion  to  arrive  at;  W 
the  matter  does  not  stop  there,  becanst,  2 
the  vessel  were  driven  against  the  pier  by  tk 
undertakers  themselves,  so  that  it  was  tbar 
wrongful  act  which  caused  the  vessel  to  be  dm* 
against  the  pier,  the  damage  would  still  be  doai 
by  such  vessel.  Again,  a  literal  construed* 
would  lead  to  this  result — that  the  person  who  da1 
tho  act  might  make  the  person  who  was  wkfy 
innocent  pay  for  the  damage  done  by  such  wroar 
ful  act.  There  are  many  other  cases  which  migat 
be  put.  One  was  put  in  argument  perhaps  not* 
probable  as  the  first  I  have  suggested,  hot  p* 
haps  not  more  improbable  than  the  aecoai 
the  vessel  might  be  taken  by  the  Queen's  eneflfa 
and  before  condemnation  be  used  either  atl 
battering  ram  or  otherwise  against  the  pier,  ait 
then,  bein  '  recaptured,  the  unfortunate  owners 
whom  the  title  would  revest  would  be  liabk  fe 
damage  done  to  the  pier  by  the  Queen's  enenis 
A  great  number  of  other  cases  equally  stanEaj 
might  be  put  as  the  result  of  construing  ik 
section  literally.  If  that  leads  to  so  absurd  a** 
revolting  a  conclusion,  then  I  think  it  is  thedaV 
of  a  court  when  construing  the  section  to  gift* 
what  they  may  consider  a  fair  interpretation.  & 
the  first  place  on  reading  the  section  we  find  tH 
it  contains  a  limitation — there  is  a  proviso  at  {*? 
end  of  the  section — "provided  always  thatnodsf  ] 
herein  contained  shall  extend  to  impost  """ 
liability  for  any  such  damage  upon  the  on 
any  vessel  which  shall  at  the   time  wkes 
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,ge  is  caused  be  in  charge  of  a  duly  licensed 
whom  such  owner  or  master  is  bound  by  law 
iploy  and  put  his  vessel  in  charge  of."  The 
n,  which  appears  tolerably  obvious  to  my 
,  for  that  proviso  is  this— the  owner  is  com- 
1  by  law  to  put  the  vessel  in  charge  of  the 

ana  he  ought  not  to  be  liable  for  the  acts  of 
•ilot  when  the  State  takes  the  charge  of  the 
il  from  him  and  puts  it  into  the  hands  of 
body  else.  The  pilot  may  be  liable,  but  the 
is  only  liable  for  negligence,  so  that  if  in  the 
I  put  of  storm  or  tempest — or  as  we  lawyers 
it,  by  the  act  of  God — the  vessel  is  driven 
ist  the  pier,  the  loss  in  that  case  would  fall 

the  pier  owners.  Therefore  there  is  one  case 
lich,  at  any  rate,  the  pier  owners  are  to  take 
hance,  which  every  owner  of  a  pier  must  know 

result  from  the  action  of  the  weather,  of 
ige  in  the  same  way  as  he  might  be  damaged 
.  thunderstorm,  or  by  any  other  accident, 
)endently  of  any  vessel  being  concerned  in 
I  the  damage.  It  appears  to  me,  therefore, 
ng  from  that  proviso,  the  Legislature  did  not 
d  to  make  the  owner  always  liable  where  the 
Br  happened  from  oauses  entirely  beyond  his 

'Ol. 

erefore  we  are  driven  back  on  the  familiar 
m  of  law — "  That  where  there  is  a  duty  im- 

I  or  a  liability  incurred,  as  a  general  rule, 
is  no  such  duty  required  to  be  performed, 

no  snch  liability  required  to  be  made  good 
e  the  event  happens  through  the  act  of  God 
e  Queen's  enemies."  Considering  that  that 
la  general  rule  of  law,  and  looking  at  the 
ral  object  and  purview  of  this  Act  of  Parlia- 
.,  and  considering  the  exceptions  I  have  men- 
d,  I  think  we  may  well  come  to  the  conclusion 
the  act  of  God  and  the  Queen's  enemies  were 
ntended  to  be  comprised  within  the  first 
s  of  the  section,  and  consequently,  in  this 
the  defendants  ought  not  to  be  liable, 
erefore,  I  think  the  decision  of  the  court 
r  must  be  reversed. 

lly,  C.B. — I  entirely  agree  with  Mr.  Her- 
L  in  the  argument  he  has  urged  that  we  are 
3  disregard  the  express  terms  of  an  Act  of 
ament  because  their  literal  construction  does 
provide  against  a  possible  case  of  incon- 
nce  or  even  of  injustice.  But  there  are  certain 
iples  of  law  which,  though  not  expressed 
r  in  the  common  law  or  in  the  judgments  of 
!8,  or  in  the  language  of  Acts  of  Parliament, 
•t holes s  must  be  held  to  qualify  all  that  may 
rom  judges  in  expounding  the  common  law 

II  that  is  to  be  found  throughout  the  statutes 
3  various  Acts  of  Parliament.  Among  those 
iples  and  maxims  is  this — that  no  man  can  be 
erablc,  unless  by  express  contract,  for  any 
lief  or  injury  occasioned  to  another  by  the 

I  God,  and  the  justice  of  that  maxim,  and  that 
38  apply  to  all  cases,  except  where  by  express 
act   it    is    otherwise  provided,  is  so   clear 

I  think  we  ought  to  apply  it  to  the 
nt  case,  and  though  at  first  sight  the  Act 
3  to  provide  that  the  owner  of  the  vessel 

be  liable  when  it  comes  in  contact  with 
pier,  we  must  qualify  that  provision  by 
incing  into  it  the  maxim  of  the  law  that  no 
is  to  be  answerable  for  the  act  of  God.  I 
:  that  is  implied  in  the  Act  of  Parliament, 
re  cannot  hold  the  defendant  liable  here. 

I I  must  say  upon  a  technical  consideration  of 


the  language  of  the  Act,  I  go  further,  and  think 
that  reading  the  whole  of  it  together,  it  con- 
templated the  case  of  a  vessel  or  float  of  timber 
which  was  in  charge  of  some  person  or  persons. 
The  words  are :  "  The  owner  of  any  vessel  or  float 
of  timber  shall  be  answerable  to  the  undertakers 
for  any  damage  done  by  such  vessel  or  float  of 
timber,  or  by  any  person  employed  about  the 
same  to  any  harbour,  dock,  or  pier,  or  the  quays  or 
wharves  connected  therewith  " — if  it  had  stopped 
there,  no  doubt  the '  provision  would  have  been 
general,  absolute,  and  imperative ;  but  it  does  not, 
there  is  a  comma  in  the  Act  of  Parliament  after 
the  word  "  therewith,"  and  the  section  proceeds — 
"  the  master  or  person  having  the  charge  of  such 
vessel  or  float,"  that  is,  continuing  the  same 
sentence,  and,  therefore,  seems  to  imply  that  the 
sentence  refers  to  a  vessel  of  which  some  master 
or  person  has  the  charge ;  and  then  it  goes  on  to 
say :  "The  master  or  person  having  the  charge  of 
such  vessel  or  float  of  timber,  through  whose 
wilful  act  or  negligence  any  such  damage  is 
done,  shall  also  be  liable  to  make  good  the 
same,  and  the  undertakers  may  detain  any 
such  vessel  or  float  of  timber  until  sufficient 
security  has  been  given  for  the  amount  of  damage 
done  by  the  same."  Then  what  is  the  meaning  of 
the  word  "  also  P  "  It  is  to  superadd  to  the 
liability  of  the  master  or  person  by  whose  wilful 
act  or  negligence  the  mischief  is  occasioned — the 
liability  there  enacted  by  the  statute.  It  appears 
to  me  that  it  is  a  reasonable  construction  of  the 
statute,  even  apart  from  tho  implication  to  which 
the  Master  of  tne  Bolls  has  alluded  (and  in  whose 
observations  I  entirely  concur),  as  to  anything 
arising  from  the  act  of  God.  In  addition  to  that, 
I  think  upon  the  reasonable  construction  of  the 
statute  itself  the  defendants  cannot  be  held  liable. 
I  would  only  observe  in  regard  to  what  has  fallen 
from  the  Master  of  the  Bolls,  that  it  is  clear  it  never 
was  the  intention  of  the  Legislature  to  make  the 
owner  liable,  except  in  the  character  of  owner,  for 
anything  for  which  another  is  made  expressly  re* 
sponsible,  and  which  takes  tho  power  out  of  the 
owner's  hands  to  prevent  the  act,  whatever  it  may 
be,  which  may  occasion  the  mischief.  If  it  had 
been  intended  by  the  Legislature  that  from  what- 
ever cause,  whether  through  the  wilful  act  or 
negligence  of  the  master  or  other  persons,  the  pier 
had  been  injured,  yet  nevertheless  the  owner 
should  be  liable,  they  would  never  have  introduced 
into  the  same  section  tho  provision  chat  where 
there  is  a  pilot  whom  the  owner  is  bound  to  em- 
ploy who  takes  the  management  of  the  vessel  out 
of  his  hands,  then  he  shall  be  no  longer  liable.  It 
is  to  be  observed  upon  this  question,  and  that 
fortifies  the  construction  which  I  must  sav, 
speaking  for  myself,  I  put  upon  the  sec- 
tion taking  it  altogether,  though  this  section 
exonerates  the  owner,  it  does  not  exonerate  the 
master  or  any  other  person  through  whose  wilful 
act  or  negligence  the  mischief  is  occasioned.  It 
says  the  owner  shall  be  liable  where  either  the 
master  or  person  in  charge  of  the  vessel,  by  wilful 
act  or  negligence,  occasions  tho  mischief  to  the 
pier,  or  runs  the  vessel  against  the  pier,  save  only 
in  the  case  of  the  pilot ;  but  it  also  goes  on  to  pro- 
vide, and  that  is  the  principal  object  of  teat  part 
of  the  section,  that  in  addition  to  the  liability  of 
the  owner,  which  no  doubt  is  specially  enacted, 
the  individual  who  is  the  wrongdoer  and  who  oc- 
casions the  mischief,  in  question,  whether  the  mas- 
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ter  or  the  person  in  charge,  who  is  the  real  origin 
of  the  mischief,  shall  be  likewise  liable  as  well  as 
the  owner. 

I  think,  therefore,  on  all  these  grounds,  the 
defendants  are  not  liable,  and  consequently  the 
judgment  of  the  court  below  ought  to  be  reversed. 

Mellish,  L.J. — I  am  of  the  same  opinion. 

I  think,  taking  the  language  of  the  section,  it 
clearly  was  the  intention  of  the  Legislature  to 
extend  the  liability  of  the  owners  of  vessels  in 
favour  of  the  ownei  s  of  piers  and  harbours,  be- 
yond the  linbJilty  which  is  imposed  on  them  by 
common  law  ;  because  if  that  is  not  the  intention 
it  is  not  easy  to  see  the  objects  of  the  section  at 
all.  Looking  at  the  pointed  language  in  which 
negligence  is  brought  in,  or  "wilful  act,"  and 
looking  to  the  fact  that  the  section  goes  on  to 
speak  of  the  master  or  the  person  having  the 
cnarge  of  the  vessel,  it  seems  to  show  clearly  that 
the  owner  is  intended  to  be  liable  even  in  the  case 
where  neither  the  owner  nor  the  crew  had  any- 
thing to  do  with  it.  But  the  question  arises,  be- 
cause we  may  decide  that  the  owner  may  be  made 
liable  where  it  is  not  proved  that  he  or  the  master 
was  guilty  of  negligence,  are  we  bound  to  hold 
that  in  every  case  whatever  where  the  vessel 
physically  damages  the  wall,  the  owner  is  to  be 
liable  ?  I  am  of  opinion  the  statute  only  contem- 
plates the  case  where  either  directly  or  indirectly, 
through  the  act  of  man,  the  vessel  is  caused  in 
some  way  or  other  to  run  against  the  pier.  It  is 
quite  consistent  with  our  law,  that  in  certain 
cases  a  person  may  be  made  liable  as  innurer 
against  the  acts  of  all  the  men  whom  he  may  have 
under  his  control.  And  many  examples  of  that 
may  be  put ;  but  although  that  is  the  case  with 
regard  to  the  act  of  man,  the  act  of  God  is  in  point 
of  law  opposed  to  that  which  may  be  said  to  be  the 
act  of  man,  and  the  act  of  God  does  not  impose  any 
liability  upon  anybody.  Although,  of  course,  the 
Legislature  are  not  bound  by  any  such  rule,  and 
may  make  a  person  liable  for  what  is  the  conse- 
quence of  the  act  of  God  if  the  Legislature  so 
pleased,  yet,  in  construing  the  words  of  the  Act  of 
Parliament,  we  are  justified  in  assuming  that  the 
Legislature  did  not  intend  going  against  the 
ordinary  rules  of  law,  unless  the  language  thev 
have  used  obliges  the  court  to  come  to  the  conclu- 
sion that  they  did  so  intend. 

Then  the  question  is,  looking  at  the  whole 
of  the  section,  did  the  Legislature  intend  to 
make  the  owner  of  the  ship  liable  only  for 
the  act  of  man,  or  did  they  intend  to  make 
him  liable  for  the  act  of  God,  or  where  without 
his  own  fault,  or  the  fault  of  anybody  what- 
ever, but  through  the  violence  of  nature  the  vessel 
has  been  taken  against  the  pier  P  Looking  at  it 
so,  without  going  through  the  words  of  the 
section  again,  it  appears  to  me  that  I  am  bound  to 
agree  with  tho  remarks  which  have  been  made  by 
tho  Master  of  tho  Rolls  and  by  the  Lord  Chief 
Baron,  and  that  the  section  points  to  something 
that  is  done  by  the  act  of  man,  or  to  the  act  of  the 
person  in  charge;  it  looks  as  though  the  Legisla- 
ture considered  somehow  or  other  through  the  act 
of  man  damage  might  be  done  to  the  pier,  and  then 
they  say,  to  get  the  owner  of  the  pier  out  of  the 
difficulty  of  having  to  Drove  that  it  was  owing  to 
pome  particular  person's  negligence,  and  that  that 
person  was  the  servant  of  the  owner,  they  say  he 
>»liiill  be  liable;  hut  if  it  was  the  consequence  of 
tho  negligence  of  somebody  else,  that  person  is 


not  discharged,  but  you  have  your  ren 
Then  they  make  one  exception  to  that  r 
case  of  the  pilot.  They  say,  if  a  pilot  is 
of  the  vessel,  even  although  it  may  be  1 
the  owner  will  not  be  liable.  I  do  not  th 
intended  by  the  Legislature  to  put  npoc 
owner  the  absolute  liability  for  damages  < 
by  the  ship  being  driven  against  the  | 
she  is  really  upon  the  high  seas,  and  the 
driven  from  outside  the  harbour  by  the  l 
the  winds  and  waves  against  the  pier ;  t 
agree  that  the  judgment  should  be  revei 

Denman,  J. — I  am  of  the  same  opinio] 

No  doubt,  taking  the  words  of  sect.  74 
sible  to  hold  that  they  include  an  absolut 
on  the  part  of  the  owner  of  the  vessel  to 
owner.  The  words  are  strong,  intellij 
grammatical ;  but  I  am  of  opinion  that,  t 
final  words  of  the  section,  some  qualifies 
be  put  on  those  words,  not  by  introduc 
words  into  the  Act  of  Parliament,  or  sn 
clause  to  exiht  in  it  which  does  not  exii 
qualifying  those  words  by  well  known 
of  law  which  must  be  taken  to  ovi 
Act  of  Parliament.  I  apprehend  that 
no  principle  of  law  better  established  t 
that  in  every  Act  of  Parliament  words  a 
be  construed  to  impose  a  liability  for 
aots  done,  upon  individuals,  if  those  act 
done  by  individuals,  or  not  caused  by  t 
perty  or  servants,  but  are  acts  which 
stantially  caused  by  a  superior  power,  su 
law  calls  the  act  of  God.  In  this  case  1 
be  no  doubt,  from  the  evidence,  that  tl 
occasioned  by  the  vessel  was  not  the  rest 
neglect  on  the  part  of  the  owner,  or  on 
of  any  person  having  charge  of  the  ^ 
indeed  of  any  human  being,  but  was  r 
effect  of  the  violence  of  the  winds  ai 
overcoming  all  control  on  the  part  of  th 
or  owner  of  the  vessel,  and  forcing  tl 
against  the  pier.  Under  these  circumi 
apprehend,  upon  the  general  princif 
every  statute  is  to  be  so  construe 
leavo  untouched  a  principle  of  conn 
which  applies  to  all  similar  cases,  we  aren 
to  hold,  and  ought  not  to  hold  in  this  c 
damage  was  done  by  the  vessel  within  tho 
of  the  Act  of  Parliament,  but  that,  on  the* 
it  was  damage  that  was  occasioned  by  tl 
God,  and,  therefore,  no  action  lies. 

With  regard  to  the  other  words  of  the  i 
think  a  strong  argument  arises  from  tl 
which  contemplate  the  punishment  of  a  pe 
had  charge  of  the  vessel.  1  do  not  myseuY 
go  so  far  as  to  think  that  there  might  not 
where  the  owner  of  the  vessel  would  be  In! 
no  person  was  in  charge.  If  there  was 
appointed,  although  not  on  board,  but  wi 
to  have  been  controlling  the  vessel,  and 
his  negligence  the  accident  is  occasioned 
the  section  would  apply.  Therefore,  I  sk 
that  qualification  on  the  proposition  tV* 
be  the  act  of  man.  I  think  this  sectta 
exclude  the  exception  of  the  act  of  Qoi^ 
my  opinion,  was  the  sole  cause  of  thi 
here ;  and,  so  thinking,  I  am  of  opinio*! 
dants  are  uot  responsible.  ^*i 

Pollock,  B. — 1  am  of  the  same  opotfl 
the  process  of  reasoning  by  whieal^fl 
at  that  conclusion  is  not  tne  one*  " 
adopted  by  the  other  members  of  1 


MARITIME  LAW   CASES. 


245 


[an.  Drv.]         Re  Arthur  Average  Association  (De  Winton  and  Co.'s  Case).  [Cii  in.  Div.. 


xmnd  to  put  a  reasonable  construction  upon 
ection.  To  put  a  reasonable  construction  is  not 
at  a  construction  which  might  produce  the 
t  that  may  appear  to  the  court  reasonable, 
it  is  to  apply  to  the  section  that  meaning 
h  would  seem  to  carry  out  the  intention  of 
legislature  as  applied  to  the  subject  matter 
which  they  were  dealing.     I  find  the  ordi- 

Dock  Act  Clause  providing  for  the  clean - 
oi  the  dock  the  protection  of  things  in  the 
,  and  all  the  necessary  provisions  with  regard 
sssels  and,  timber  floats  which  may  be  placed 
le  dock,  or  which  are  going  into  the  docks  or 
I  out  of  the  docks.  Looking  at  it  in  this 
;t,  one  of  the  things  the  section  intends  to 
ide  is  that  in  the  event  of  the  structure  of  the 

being  injured  by  vessels  or  floats  of  timber, 
>wners  of  the  dock  are  not  to  be  put  to  the 
F  of  negligence  or  to  the  proof  of  showing 
the  injury  was  occasioned, 
am  not  prepared  to  say  that  if  it  was 
case  of  damage  done  during  the  night  to 
of  the  dock  gates  by  a  float  of  timber  that 
ould  be  any  answer  to  say  it  arose  from 
)  unforeseen  cause  or  accident  against  which 
an  providence  could  not  protect  it.  I  do 
snow  what  would  be  meant  in  that  case  by 
act  of  God.  We  know  what  is  meant  by 
,ct  of  God  in  the  case  of  lightning,  &c.  I  do 
mow  how  it  may  be  as  to  matters  as  to  which 
>rovidence  of  mankind  may  or  may  not  pre- 
a  particular  result.  Therefore,  if  that  were  the 
here,  I  should  pause  before  I  came  to  the  con- 
on  at  which  my  brothers  have  arrived ;  but 
is  a  case  in  which  the  vessel  was  extraneous 
e  dock,  entirely  out  on  the  high  seas,  she  met 
certain  risks  and  injuries  which  compelled  her 
to  leave  her,  and  she  became  derelict,  and  in 
condition,  being  wholly  extraneous  of  the  dock, 
is,  by  force  of  the  elements,  driven  against 
That  seems  to  me  to  be  an  event  which  the 
on  did  not  intend  to  provide  against,  and 
>  is  nothing,  looking  to  the  subject  matter,  and 
lifficulty  of  providing  against  it,  unjust  or  un- 
mable  in  it.  In  all  other  respects  I  agree 
all  that  has  been  said,  and  I  think  the  judg- 
i  ought  to  be  reversed. 

Judgment  reversed. 
lioitors  for  plaintiffs,  J.  W.  Hickin,  for  Ralph 
y,  Sunderland. 

licitors  for  defendants,  Johnson  and  Weatlier* 
or  E.  H.  Haswell,  Sunderland. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 
(Before  the  Master  of  the  Bolls.) 

tod  by  Q.  Welbt  Kiho,  and  Jomr  E.  Thompson,  Etqra., 
Barriato».at-Law. 


Saturday,  July  1, 1876. 
Lbthub  Average  Association   (De  Winton 

and  Co.'s  Case). 
ne  insurance  —  Illegal  company  —  Invalid 
oUcy — Consideration — Return  of  premium. 
%ssociation  was  not  registered  under  the  Com- 
nies  Acts.  Persons  became  members  by  effect- 
f  mutual  policies,  members  were  empowered 
to  to  effect  "  special  rate  policies."  The  appli- 
%ts  were  not  members,  but  hed  taken  out  a 
fecial  rate  policy ,"  signed  pic  jricuration  by 


J.  and  8.,  the  managers,  who  gave  and  accepted 
on  their  personal  liability,  a  bill  of  exchange  /</>• 
the  amount  assured.  In  a  similar  case,  the 
amount  assured  had  been  disallowed  by  the 
Appeal  Court  as  a  claim  made  an  the  association. 
J.  and  8.  became  insolvent,  and  their  acceptance 
was  dishonoured.  ,  Be  W.  and  Co.  claimed  that 
the  amount  of  the  premiums  should  be  repaid 
them  by  the  members  of  the  association. 
Held,  tluxt  they  were  not  entitled  to  have  the  pre- 
miums repaid,  because,  first,  as  they  well  knew, 
J.  and  8.  had  no  power,  as  agents,  to  grant  such 
a  policy  to  non-members;  and,  secondly,  tliero 
was  no  failure  of  consideration,  as  J.  and  S.  had 
made  themselves  personally  liable. 
Further  consideration. 

The  constitution  and  history  of  this  association 
are  fully  reported,  ante,  Vol.  2,  pp.  530,  570. 

This  was  a  claim  by  Messrs.  De  Winton  and 
Co.,  who  were  not  members  of  the  association,  for 
a  return  of  the  premiums  which  they  had  paid  in 
respect  of  a  policy  of  insurance  on  one  of  their 
vessels  which  had  been  insured  by  the  associa- 
tion. The  policy  of  the  applicants  was  a  special 
rate  policy,  and  had  been  signed  by  the  managers, 
Messrs.  Jackson  and  Sheppard,  "  per  procuration 
of  the  several  members  of  the  Arthur  Average 
Association."  Jackson  and  Sheppard  gave  a  bill 
of  exchange,  accepted  by  themselves  personally 
for  the  amount  of  the  claim;  but  the  bill  was 
dishonoured  at  maturity,  and  the  managers  had 
become  insolvent. 

The  position  of  Messrs.  De  Winton  and  Co.  was 
similar  to  that  of  Messrs.  Hargrove  and  Co.,  who, 
after  the  winding-up  of  the  company,  were  found 
to  be  creditors  to  a  large  amount  on  special  rate 
policies,  but  whose  claim  was  disallowed  by  the 
Master  of  the  Bolls,  and  subsequently  by  tho 
Court  of  Appeal,  on  the  ground  that  the  associa- 
tion ought  to  have  been  registered,  and  not  being 
so,  was  an  illegal  company,  which  ought  never  to 
have  been  wound-up ;  that  the  policies  were  void 
under  30  Vict.  c.  23,  s.  7,  because  they  did  not 
specify  the  names  of  subscribers  or  underwriters, 
and  that  the  policies  were  ultra  vires  as,  under 
the  rules  of  the  association,  special  rate  policies 
coald  only  be  issued  to  those  who  were  already 
members  of  the  association  by  having  taken 
mutual  policies :  {ante,  Vol.  2,  pp.  530,  570 ;  L. 
Bep.  10  Ch.  542.) 

In  these  circumstances  Messrs.  De  Winton  and 
Co.  applied  for  a  return  of  the  premiums. 

Narth  and  Hilbery,  for  shareholders,  who  opposed 
the  claim. 

Waller,  Q.C.  and  E.  C.  Willis,  for  the  official 
liquidator. 

Fischer,  Q.C.  aud  J.  C.  Wood,  for  the  appli- 
cants, cited 

British  and  American  Telegraph  Company  v.  The 

Albion  Bank,  L.  Bep.  7  Ex.  119 : 
Tyrie  v.  Fletcher,  2  Coirper,  668. 

Jessel,  M.B. — The  first  point,  as  to  the  claim 
of  these  gentlemen  to  be  creditors  of  the  associa- 
tion for  the  amount  insured,  has  been  already 
decided.    They  are  not  creditors  for  that  amount. 

This  is  a  hard  case,  but  if  you  consider  all  the 
circumstances,  it  is  quite  as  hard  upon  the  alleged 
members  of  this  association  as  upon  the  present 
applicants.  The  only  persons  who  are  members 
are  those  who  have  taken  out  mutual  policies. 
These  gentlemen  are  not  members.  There  i<*  not 
a  suggestion  that  they  were  not  aware   of  tbu 
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constitution  of  the  association.  So  I  must  take 
it  that  they  effected  their  insurance  with  a  full 
knowledge  of  the  rules :  they  must  have  had 
notice.  That  being  so,  if  they  had  such  notice, 
they  must  have  had  notice  of  the  limited  powers 
of  the  agents  to  enter  into  a  contract  which  was 
beyond  the  scope  of  their  authority.  The  policy 
was  void  on  that  ground  alone  wholly  indepen- 
dently of  the  objections  founded  on  the  statute. 
The  result,  therefore,  is  that  there  is  nothing 
binding  on  the  association.  Therefore  the  pre- 
mium was  paid  for  nothing.  That  is  so  far  clear, 
and  nothing  more  was  done. 

Then  it  is  said  that  the  premiums  were  paid 
to  Jackson  and  Sheppard  as  managers,  who 
were  not  entitled  to  receive  the  premiums,  and 
consequently  that  there  is  an  individual  liability 
on  the  members.  But  this  cannot  be  shown. 
The  association  was  a  shifting  number  of  per- 
sons  ;  nobody  knew  of  whom  it  consisted.  It 
varied  as  to  its  members  every  year  in  form, 
every  day  in  fact.  I  do  not  know  whether  there 
was  even  a  common  council.  The  premiums  were 
received  by  Jackson  and  Sheppard.  There  was  no 
evidence  in  the  winding-up  that  there  ever  was 
a  common  authority  granted  to  Jackson  and 
Sheppard. 

Besides  all  this  there  is  another  difficulty.  It  is 
not  quite  true  that  there  is  a  total  failure  of  con- 
sideration. They  had  the  personal  security  of  the 
managers.  If  the  policies  had  been  valid,  and  the 
managers  had  themselves  failed,  the  arrangement 
made  was  this— the  managers  were  empowered  to 
draw  on  each  of  the  other  members  for  contribu- 
tion. The  premiums  were  a  personal  debt  to  the 
managers.  There  is  here  the  machinery  of  a 
qua  si  partnership  The  present  applicants  were 
as  much  responsible  for  an  insolvent  manager  as 
those  who  were  members  of  the  association.  It 
is  quite  possible  that  if  the  policy  had  been  a 
legal  one,  and  the  managers  had  ceased  to  pay, 
and  the  members  were  able  to  pay,  that  I  could 
have  made  the  members  pay — that  is,  if  the  asso- 
ciation had  been  legal  and  the  members  wero 
liable  to  pay  tho  manager.  In  that  case  the 
applicants  might,  through  a  court  of  equity,  have 
obtained  payment.  There  is  no  doubt  that  Jack- 
son and  Sheppard  were  liable  to  pay,  and  there  is 
equally  no  doubt  that  if  they  had  been  partially 
insolvent,  the  present  applicants  would  have  been 
entitled  to  be  paid  the  full  amount  of  the  dividend 
declared  on  their  estate.  De  Winton  and  Co.  got 
11  security,  which  was  valuable  in  this  sense,  and 
in  that  sense  there  is  no  total  failure  of  con- 
sideration. 

The  present  application  must  be  refused,  but  as 
this  is  a  representative  case,  the  costs  will  bo 
allowed. 

Solicitors:  Hilbenj;  W.  W.  Wynne;  Eobeits 
and  Barlow ;  Webb,  Stock,  and  Burt. 


(Before  Vice- Chancellor  Bacon). 

Reported  by  H.  L.  Phaser,  F.  Gould,  and  W.  Cowxll 
Dayixs,  Eiqrs.,  Barrieters-at*Law. 


March  6  and  11,  and  April  6,  1876. 

Baring  v.  Stanton. 

Principal  and  agent — General  agent  for  reiuunc- 

ration — Discount  on  inettrancp* — Agent's   right 

to  retain  as  against  principal— Custom  of  London 

merchants — Agency  revoked  on   one  (insurance    ■ 


Effect  of  on  agent's  right   to   charge  eommin 
for  collecting  policy  moneys. 
8.,  a  shipowner,  employed  JB.  and  Co.,  mandfca 
as  his    genei-al  agents  at  a  remuneration,  i 
transacted  all  his  business   through  them.   1 
of  the  business  was  the  insurance  of  8.'$  A 
which  was  effected  by  B.  and  Co.,  whoreccin 
commission  o/2J  per  cent,  for  collecting  ike 
snrance  moneys  on  lost  ships. 
In  1872  a  ship  was  lost,    and  8.  demanded  of 
and  Co.  tiie  policies  in  order  that  he  might  al 
the    insurance   moneys    himself.     B.   and  ( 
although  they  had'  no  lien  or  claim  on  the  d 
refused  to  give  up  tlie  policies,  and  coUectei 
policy  moneys  themselves,   cliarging  8.  with 
2  J  per  cent,  commission  for  so  doing. 
On  a  bill  by  B.  and  Co.  against  8.,  to  assert  a  1 

on  certain  ships,  and  for  an  account: 
Held,  that  in  taking  the  accounts,  B.  and  Co. « 
entitled  to  retain  for  tJtemselvee  the  10  per  a 
discount  allowed  them  by  underwriters  in  ten 
of  insurances  effected  by  them  for  8. 
Held,  also,  that  as  the  agency  of  B.  and  Co.  is 
sped  of  the  lost  ship  had  been  revoked  they  1 
no  right  to  witlihold   the  policies,  and  wen  \ 
entitled  to  charge  S.  with  the  usual  commim 
for  collecting  the  policy  moneys. 
The  defendant,  George  Stanton,  was  a  shipowi 
and  from  the  year  1861  to  the  year  1872  kepi 
current     account    with     the    plaintiffs,   Bin 
Brothers  and  Company,  a  firm  of  bankers  and  ■ 
chants,    through    whom    he    transacted  all  1 
business. 

The  course  of  business  between  the  defeodb 
and  the  plaintiffs  in  respect  of  the  con* 
account  was,  that  they  charged  interest  on  1 
debit  transactions  at  the  rate  of  52.  per  oa 
per  annum,  and  allowed  interest  at  the  fi 
of  41.  per  cent,  per  annum  on  all  credit  trum 
tions,  and  charged  also  a  commission  of  U  ■ 
cent,  on  the  amount  of  what  was  called  the  "ki 
leg  of  the  account " — that  is  to  say,  that  side  < 
the  account  which  showed  the  largest  amount  i 
transactions.  They  also  obtained  an  advantage  < 
151.  per  cent,  on  all  premiums  for  insurance*,  ■ 
charged  a  separate  commission  of  2JL  per  oft 
for  collecting  moneys  payable  for  losses  oai 
policies. 

In  May  1872,  the  plaintiffs  filed  their  bill  agfli 
the  defendant,  seeking  to  assert  a  lien  on  certi 
Bhips  of  the  defendant  for  tho  balance  due  to  Al 
from  him  on  his  account  current,  and  for  one* 
quential  relief. 

On  the  24th  Feb.  1875,  a  decree  was  mafci 
the  plaintiffs'  favour,  which  directed  an  acooaftt 
be  taken  of  what  was  due  to  them  for  principiM 
interest.  Under  this  order  the  plaintiffs  asm 
in  two  accounts,  one  showing  the  current  tootll 
from  the  year  1861  to  the  year  1871,  the  dH 
showing  the  balance  due  from  the  defeMf 
Upon  proceeding  to  take  these  account*,  fl| 
questions  orose,  first,  whether  the  plaintiffs 
entitled  to  retain  the  discount  of  101  per 
allowed  to  them  by  the  companies  with 
insurances  were  effected ;  secondly,  w 
were  entitled  to  charge  the  defendant  will 
of  b2bl.  for  commission  on  receiving  fths 
moneys  of  the  Knightsbridge,  a  ship  "* 
never  mortgaged  to  tho  plaintiffs. 

As  to  the  first  point,  the  plaintiffs 
they  were  entitled  to  retain  the  di 
cordnuce  with  the  well  settled  custom 
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iants.    The  defendant,  however,  denied  that 
was  any  such  custom. 

to  the  second  point,  the  facts  were  as  follows : 
le  24th  Jan.  1870,  the  defendant  received  a 
•am  informing  him  of  the  destruction  by  fire 

>  Knightsbridge,  which  was  insured  with  her 
it  for  21,000/.  The  policies  on  this  ship  were 
3  hands  of  the  plaintiffs  on  the  defendant's 
nt.  The  same  day  the  defendant  wrote  to 
lain  tiffs  the  following  letter : 

tie  men,— The  policies  on  the  ship  Kniahtsbridge 
j  been  refused  to  be  handed  over  to  me  this  morn- 
j  yonr  Mr.  Theobald,  with  a  reply  that  what  I 
require  I  had  better  inform  yon  by  letter.  I  there- 
9g  to  ear/  that  the  ship  Knightsbridge  having  been 
•yed  by  fire  at  sea  it  is  necessary  for  me  to  give 

>  of  abandonment  to  the  respective  underwriters 
>r  this  purpose  may  I  ask  yon  to  be  good  enough  to 
them  to  be  handed  over  to  the  bearer,  as  no  time 
1  be  lost. — Your  obedient  servant, 

Geo.  Stanton. 

3  same  day  the  plaintiffs  wrote  to  the  defen- 
the  following  reply : 

— Tn  reply  to  yonr  letter  of  this  date  we  beg  to  say 
s  the  insurance  on  the  Knightsbridge  was  effected 
and  in  our  name,  we  will  give  the  requisite  notice 
tndonment  to  the  respective  underwriters. — Your 
ut  servants,  Baring  Bbothbbs  &  Go. 

answer   to  the   last-mentioned    letter    the 
/iff,  on  the  25th  Jan.  1870,  wrote  as  follows : 

tlemen, — I  am  this  morning  in  receipt  of  your  letter 
berday'8  date  as  to  the  insurance  on  the  Knights- 
.  I  reply,  I  beg  to  repeat  my  request  for  the  poli- 
nd  offer  to  pay  yon  the  premiums  in  respect  of 
... 

3  plaintiffs  did  not  give  up  the  policies,  but 
selves  collected  the  insurance  moneys  and 
;ed  their  usual  commission  for  so  doing, 
the  10th  Feb.  1876,  the  plaintiffs  took  out  a 
ions,  now  adjourned  into  court,  to  the  effect  (1) 
n  taking  the  accounts  directed  by  the  decree 
laintiffs  might  be  allowed  the  fall  amounts 
)d  to  the  defendant  in  the  accounts  they  had 
jht  in  for  insurances  on  the  defendants'  ships, 
air  freights,  or  ship's  stores,  or  disbursements, 
•ut  giving  credit  to  the  defendant  for  the 
ant  received  by  or  allowed  to  them  by  under- 
rs  in  respect  of  such  insurances  as  claimed  by 
efendant. 

That  the  plaintiffs  might  be  allowed  to 
i  as  their  own  moneys  the  sum  of  5251.,  being 
iifference  between  the  sum  of  21,0002.  (the 
for  which  the  ship,  the  Knightsbridge,  was 
ed  by  the  plaintiffs),  and  the  sum  of  20,4751. 
urn  for  which  credit  was  given  by  the  plain- 
as  mentioned  in  their  claim  for  the  total 
of  the  same  ship),  which  sum  of  5251.  was 
ed  and  retained  by  them  as  their  commission 
e  rate  of  21.  10*.  per  1001.)  for  collecting  the 
ys  payable  for  such  loss,  and  that  the  de- 
nt might  be  ordered  to  pay  the  costs  of  the 
ions. 

ton,  Q.C.  and  J.  Kaye,  in  support  of  the  sum- 
, — On   the  first  point  they  relied  on  Groat 
rn  Insurance    Company   y.    Cunliffe   (ante, 
2,  p.  298 ;  30  L.  T.  Rep.  N.  S.  661 ;  L.  Rep. 
App.  525).    They  also  cited 
mo*  v.  Wichham,  14  C.  B.,  N.  S.,  435, 460 ; 
>u*r  v.  Butcher,  10  B.  &  C.  828. 
ie  second  point,  they  contended  that  as  the 
ince  had  been  effected  by  the  plaintiffs,  not 
i  request  of  the  defendant,  but  on  their  own 
osibility  and  with  a  view  to  protect  their  own 
tots,  they  were  entitled  to  collect   the  in- 
oe  money  and  charge  their  commission. 


Kay,  Q.C.  and  Caldecott,  for  the  defendant. — 
Great  Western  Insurance  Company  v.  Cunliffe 
(sup.)  does  not  apply  to  this  case  at  all.  The 
distinction  is,  that  the  defendant  in  that  caso  was 
employed  as  an  insurance  broker  and  nothing  else ; 
here  the  plaintiffs  are  general  agents  as  merchants 
and  not  simply  insurance  brokers.  They  are 
general  agents  on  terms  of  special  remuneration, 
which  does  not  include  the  right  to  charge  specially 
as  insurance  brokers.  Any  profit,  therefore,  which 
they  made  over  and  above  their  commission  as 
agents  they  must  account  for  to  their  principal : 
Turnbull  v.  Garden,  20  L.  T.  Rep.  N.  S.    218;  88 

L.  J.  831,  Ch. ; 
Queen  o/8pain  v.  Parr,  21  L.  T.  Rep.  N.  S.  555 ;  39 

L.  J.  73,  Ch. ; 
Williams  v.  Stevens,  L.  Rep.  1  P.  C.  352. 
As  to  the  second  point.  The  plaintiffs  had  no 
interest  in  the  ship  and  no  claim  whatever  on  the 
policies  except  for  the  premiums  they  had  paid, 
and  these  the  defendant  offered  to  repay  them. 
Neither  was  the  defendant  bound  to  the  plaintiffs 
to  employ  them  as  his  agents  in  any  special 
manner.  When,  therefore,  he  demanded  the 
policies  on  the  Knightsbridge,  there  was  a  revoca- 
tion of  their  authority  as  agents  in  this  particular 
transaction,  which  in  point  of  law  they  conld  not 
resist.  Therefore,  as  they  refused  to  comply  with 
his  demand,  and  insisted  on  collecting  the  policy 
moneys  themselves,  they  are  not  entitled  to  charge 
him  with  the  usual  commission. 

Cotton,  Q.C,  in  reply. 

The  Yice-Chancelloe. — Upon  the  first  point 
the  case  is  conclusively  covered  by  the  decision  in 
Great  Western  Insurance  Company  v.  Cunliffe 
(sup.),  which  makes  it  impossible  for  mo  to  adhere 
to  any  opinion  adverse  to  that  decision.  Lord 
Justice  James  there  says  (p.  300) :  "  Whether  you 
call  him  a  broker  or  not,  the  person  who  is  the 
agent  for  the  merchant  or  anybody  else,  by  a  well 
established  practice  obtains  the  insurances,  and 
receives  a  discount  of  5  per  cent.,  which  he  puts 
into  his  own  pocket.  He  is  paid  by  the  underwriter 
instead  of  by  his  principal.  And  then,  by  a  prac- 
tice quite  as  well  known,  recognised  by  everybody 
connected  with  the  business,  recognised  by  the 
courts  of  law  of  this  country,  referred  to  over  and 
over  again,  there  is  another  thing— there  is  a  gra- 
tuity which  the  broker  receives  upon  the  settle- 
ment of  the  accounts,  being  12  per  cent,  upon  the 
balance,  if  the  balance  should  happen  to  be  a 
favourable  one,  that  is,  if  the  underwriter  finds  it 
to  be  a  profitable  account  he  gives  12  per  cent, 
upon  it  to  the  broker  who  brought  the  business  to 
him.  It  is  not,  as  I  gather,  upon  the  particular 
transaction,  but  it  is  upon  the  whole  result  of 
transactions  which  the  oroker  has  introduced  to 
the  particular  underwriter,  and  is  calculated  upon 
all  the  business  during  the  whole  year.  That  is 
the  established  remuneration  which  a  broker  re- 
ceives for  effecting  that  business,  and  in  my  opi- 
nion that  is  as  right  a  thing  as  the  5  per  cent." 
Then  the  evidence  of  the  plaintiffs,  although  it 
does  not  conclusively  establish  the  custom  for 
which  they  contend,  yet  it  proves  the  system  on 
which  they  carried  on  their  business.  I  cannot, 
therefore,  in  the  face  of  that  evidence  and  of  the 
decision  in  Great  Western  Insurance  Company  v. 
Cunliffe,  come  to  any  other  conclusion  than  that 
the  plaintiffs  are  entitled  to  the  discount  which 
they  claim. 

As  to  the  second  point,  that  also,  in  my  opinion, 
is    abundantly  clear.     I    quite   agree   that   the 
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plaintiffs  were  general  agents  of  the  defendant, 
and  that  unless  their  authority  was  revoked 
they  were  entitled  to  carry  on  the  transaction  to  a 
conclusion.  The  defendant,  however,  was  not 
bound  to  them  by  any  special  agreement,  and  ho 
was  therefore  entitled  to  revoke  their  authority  in 
whole  or  in  part.  True,  they  might  have  refused 
to  continue  to  act  as  his  agents  altogether  when  he 
demanded  back  the  policies,  unless  he  permitted 
them  to  collect  the  insurance  money.  They  did 
not  do  this,  however,  but  insisted  in  collecting  the 
money,  and  paid  themselves  a  commission.  In  my 
opinion  that  was  an  unreasonable  and  unlawful 
claim  on  their  part.  In  my  opinion,  the  defen- 
dant had  a  right  to  say,  "  don't  you  receive  that 
insurance  money ;  I  am  ready  to  receive  it  myself." 
Thev  choose,  however,  to  go  on  and  collect  it  per- 
force, but  that  did  not  give  them  the  right  to  re- 
ceive that  which  the  defendant  would  have  received 
himself. 

The  defendant,  therefore,  is  right  on  the  second 
point  and  wrong  on  tho  first.  I  make  no  order 
as  to  costs. 

Solicitors  for  plaintiffs,  Markby,  Tarry,  and 
Stewart. 

Solicitors  for  defendants,  Shum,  Crossman,  and 
Crossman. 
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Jan.  20  and  21, 1876. 

(Before  Bra m well,  Amphlett,  and  Huddleston, 

BB.) 

Cohex   v.   The    South-Easteen    Railway  Com- 
pany. 
Carrier — Railway  company — Carriers  by  rail  and 
steam  vessel — Passengers  luggage — Liability  for 
loss    of — Special   contract  —  Signature    of  by 
passengers — Conditions  limiting  liability. 
The   lug q age    of   a    passenger   by   railway   comes 
within  sect  7  of  tue  Railway  and  Canal  Traffic 
Act  1854  (17  <J*  18  Vict.  c.  31),'  fixing  the  liability 
of  railway  companies  for  the  loss  of  or  injury  to 
"  any  articles,  goods,  or  things  in  the  receiving, 
forwarding,  or  delivering  thereof,"   and  no  con- 
dition tlierefore  limiting  the  company's  liability  in 
respect  of  such  luggage  is  binding,  unless  it  be  a 
"just  and  reasonable  one,"  and  be  embodied  in  a 
special  contract,  signed  by  the  passengers  or  th# 
person  delivering  such  luggage  to  the  company 
for  carriage. 
By  sect.  16  of  the  Regulation  of  Railways  Act  1868 
(31  §-  32  Vict.  c.  119),  sect.  7  of  the  Railway  and 
Canal  Traffic  Act  is  incorporated,  and  its  prolu- 
sions extended   and  made   applicable,  to  luggage 
conveyed  by  railway  companies  on  board  steam 
vessels  used  by  them  for  the  purpose  of  carrying 
on  a  communication  between  any  towns  or  ports. 
Stewart  v.  The  London  and  North-Western  Rail- 
way Company  (19  L.  T.  Rep.  N.S.  302)  discussed 
and  distinguished. 
By  the  first  count  of  his  declaration  the  plaintiff 
charged  that  the  defendants  were  carriers  of  pas- 
sengers and  their  luggage  by  sea  from  Boulogne, 
in  tho  Republic  of    France,  to  Folkestone,   and 
thence  by  land  from  Folkestone  to  London ;  and 
in  consideration  that  the  plaintiff  caused  his  wife 
to  become!  and  be  a  passenger,  to  be  carried,  with 
l,,g£»,,g(,»  hy  sju  from  Boulogne  to  Folkestone, 


and  thence  by  land  from  Folkestone  t 

aforesaid,  lor  reward  then  paid  by  the  p 

the  defendants  in  that    behalf,    the    c 

promised  the  plaintiff  to  use  all  due  and  i 

care  in  so  carrying  the  plaintiffs  wife  an 

luggage ;  and  all  conditions  were  falfille 

times  elapsed  necessary  to  entitle  the  n 

have  the  defendants  perform  their  said 

yet  the  defendants  did  not  use  due  and  x 

care  in  carrying  the  said  luggage,  bat  by 

gence  of  the  defendants,    while  the  saic 

was  being  carried  by  them  by  sea  from 

to  Folkestone,  a  certain  trunk,  containinj 

apparel  of  the  plaintiff's    wife,  and  othi 

belonging  to  the  plaintiff,  being  a  part  oi 

luggage,  fell  into  the  sea,  whereby  the  at 

and  the  contents  thereof,  were  greatly  inj 

and  allegations  of  damage  to  the  plaintif 

By  the  second  count    the  declaration 

that  the  defendants  were  carriers  of  pi 

and  their  luggage,  as  in  the  first  count  u 

for  reward  to  the  defendants,  and  the  de 

at  the  request  of  the  plaintiff,  received  t 

tiff's  wife  as  a  passenger,  with  her  lugi 

eluding  the  trunk  in  the  first  count  ment 

be  bv  them,  as  such  carriers,  safely  and 

carried  by  sea  from  Boulogne  to  Folkest 

thence  by  land  from  Folkestone  to  Loi 

reward  then  paid  by  the  plaintiff  to  thedef 

yet  the  defendants  did  not  safely  and  secur 

the  6aid  trunk  bv  sea  from  Boulogne  to  Fc 

aforesaid,  but  while  the  said  trunk  was 

carried  by  them  as  aforesaid,  it  fell  into 

and  was  injured,  and  the  plaintiff  sufle 

damage  in  the  first  count   mentioned,  i 

plaintiff  claims  1002. 

For  a  fifth  plea  (amongst  others),  to  th 

of  the  declaration  the  defendants  say,  that  I 

a  railway  company  incorporated  for  the  com 

of  passengers    with    their    luggage  with 

United  Kingdom,  and  upon  lines  of  railwaya 

therein,  and  that  Boulogne    in   the   decb 

mentioned  is  a  place  or  town  in  the  Repol 

France,  and  beyond  the  extent  of  the  defen 

lines  of  railway ;  and  that  the  said  damage] 

said  luggage  in  the  declaration  mentioned,  di 

happen  or  occur  whilst  the  said  luggage  wail 

carried  or  conveyed  on  the  defendants'  line  or 

of  railway  ;    and  that  the  plaintiff  caused  fail 

wife  and  her  luggage  to  be  received  by  the  d 

dants,  as  the  same  were  received  by  the  defend 

to  be  carried  as  in  the  declaration  mentioned; 

under  a  special  contract  between  the  plainfcift 

wife,  as  agent  for  the  plaintiff  and  the  defend 

and  subject  to  certain  conditions  contained  l 

8 aid  contract,  and  set  out  in  a  certain  through ti 

taken  by  the  plaintiff's  said  wife,  as  agent  fill 

plaintiff,  from  the  defendants,  one  of  whickol 

tions    was    that    the    defendants    would  ifll 

responsible  for  luggage  if  the  value  theftfl 

ceeded  61.     And  the  defendants  say  that  Hi 

luggage  of  the  plaintiff's  wife,  delivered  toA 

fendants  to  be  carried  by  them  as  in  the d^ 

tion  mentioned,  exceeded  the  value  of  6L 

Replication    to    the    said    fifth    plea* 

defendants  are    a    railway   company 

to  build,  or  buy,  or  hire,  and  to  use,  m 

work,  or  to  euter  into  arrangements 

maintaining,  and  working  steam 

purpose  of  carrying  on  a  coramui 

tho  towns  or  ports,  amongst  others,  C* 

und  Boulogne  aforesaid,  and  to  take  tt 
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or  things,"  and  such  luggage  is  like  other  "goods" 
carried  by  tbe  company,  of  which  they  are  common 
carriers.    The  case  of  Richards  v.  The  London, 
Brighton,  and  South  Coast  Railway  Company  (7 
C.  B.  839 ;   18  L.  J.  251),  is  conclusive  for  the 
plaintiff  on  that  point.    The  proposition  contended 
for  is  clearly  pnt  in  Hodges'  Law  of  Railways  (5th 
edit.,  by  Manley  Smith),  at  p.  570 ;  and  Richards  v. 
The  London,  Brighton,  ana  South  Coast  Railway 
is  cited,  with  other  cases,  in  support  of  the  propo- 
sitions there  stated.    [Bramwell,  B. — It  must  be 
assumed,  I  think,  that  a  passenger's  luggage  is  in  a 
position  similar  to  goods  sent  for  carriage  alone.] 
Again,  serondly,  the  provisions  of  sect.  7,  and  tbe 
liability  of  railway  companies,  have  been  extended 
by  tbe  31  k  32  Vict.  c.  119,  s.  16,  and  34  &  35 
Vict.  c.  78,  s.  12,  to  traffic  by  steamboats,  and, 
therefore,    if   luggage  is  included  in  the  term 
"  goods,"  it  comes  within  sect.  7  of  tbe  Railway  and 
Canal  Traffic  Act  1854,  even  when  carried  on  board  a 
steamboat :  (Moors  v.  The  Midland  Railway  Com~ 
pavy,  Ir.  Rep.  8  C.  L.  232.)    Again,  the  condition 
limiting  the  liability  to  the  value  of  61.  is  unrea- 
sonable.   He  cited  also 

Aldridge  y.  The  Great  Western  Railway  Company, 
15  C.  B.,  N.  8.,  582 ;  33  L.  J.  161,  C.  P. ; 

Willis,  for  the  defendants,  contra. — The  com- 
mon law  liability  of  the  company  as  common  car- 
riers of  the  luggage  is  not  disputed,  but  sect.  7  of 
the  Railway  and  Canal  Traffic  Act  is  restricted  in 
its  application  to  ordinary  merchandise  conveyed  as 
"  goods  "  apart  from  passengers.  If  that  is  not 
so,  the  liability  of  a  railway  company  can  only  be 
limited  by  obtaining  the  signature  of  every  indi- 
vidual passenger  to  a  special  contract  with  regard 
to  his  luggage,  which  would  be  practically  impos- 
sible. [Bramwell,  B. — I  think  this  Act  has  been 
misconstrued  occasionally;  the  intention  of  its 
framers  was,  I  believe,  that  the  company  under  the 
first  proviso  might  give  a  general  notice  limiting 
their  liability,  if  only  such  limitation  were  just  and 
reasonable,  independently  of  any  contract  being 
signed.  I  think  it  a  mistake  to  hold  (although  it 
has  been  so  held)  that  such  a  condition  would  be 
void  if  it  were  not  signed.  The  Act  plainly  means 
that  notice  should  not  limit  the  company's  liability 
unless  the  conditions  were  reasonable;  but  the 
framers  of  it  should  have  added  a  clause  that 
the  companies  might  make  any  condition   they 


intended.]  The  7th  section,  and  the  words  therein, 
"  receiving,  forwarding,  and  delivering,"  are  inap- 
plicable to  a  passenger's  luggage,  but  strictly  ap- 
plicable, and  intended  to  be  so,  to  "  articles,  goods, 
and  things"  sent  as  ordinary  merchandise. 
Stewart  v.  Tlie  London  and  North- Western  Rail- 
way Company  (uhi  sup.),  cited  contra,  is  a  decision 
directly  in  favour  of  the  defendants,  for  there  is 
no  distinction,  as  regards  liability  for  luggage, 
between  an  excursion  train  and  an  ordinary  train. 
Pollock,  O.B.,  in  his  judgment  there,  said  the  court 
were  all  of  opinion  that  the  case  was  not  within 
the  Act ;  but  it  cannot  be  said  that  the  luggage 
there  was  not  ciuite  as  much  "  received,  forwarded, 
and  delivered,  aB  it  was  here.  [Bramwell,  B. — 
I  am  not  over  well  satisfied  with  my  judgment  in 
that  case.  Not  one  of  the  judges  there  says 
directly  that  passengers'  luggage  is  not  within 
the  Act.]  In  The  Great  Western  Railway  Com- 
pany v.  Tally  (23  L.  T.  Rep.  N.  S.  413 ;    L.  Rep. 


6  C.  P.  44;  40 L.  J.  9,  C.  P.)  the  passea; 
charge  of  his  luggage  in  the  carriage  wilt 
and  the  court  held  that  the  company 
liable.  Further,  the  31  &  32  Vict,  c.  11 
&  35  Vict.  c.  78,  do  not  incorporate  sec 
only  the  first  six  sections  of  the  Rail 
Canal  Traffic  Act;  and  the  word  *|traf 
not  occur  in  sect.  7.  It  was  not  inter 
railway  companies  carrying  by  sea  shou 
on  a  different  footing  from  other  steamt 
panics.  Lastly,  the  contract  was  made  h 
as  stated  in  the  declaration.  [Bramwi 
The  point  does  not  arise,  and  it  mast  be  i 
there  being  no  allegation  to  the  contrary 
contract  was  made  in  England.] 

Bray,  in  reply. — In  Stewart  v.  Hie  Lo 

North- Western     Railway     Company    (i 

nothing  is   said  as  to    passengers'  lug 

being  within  sect.  7.     The  ground  of  th< 

there  was  that  it  was  not  an  ordinary} 

ordinary  fares,  and  that  there  was  a  spc 

tract  between  the  com  pan  j  and  the  travel 

Bramwell,  B. — The  second  question  i 

Mr.  Willi 8  in  his  argument  on  behalf  o 

fendants  is,  whether  the  Regulation  of 

Act  1868  (31  &  32  Vict.  c.  119)  does  or 

extend  to  and  include  the  7th  section  of 

way  and  Canal  Traffic  Act  of  1854  (17  & 

c.  31).    Mr.  Willis  contended  that  the  fi 

tioned  Act  of  1868  includes  the  first  six 

but  does  not  include  the   7th  section  of  t 

mentioned  Act  of  1854.     I  think,  howefi 

the  best  and  short  answer  to  that  is  that  A 

32  Vict.  c.  119,  by  sect.  16  expressly  says  ft 

provisions  of  tbe  Railway  and  Canal  Tnl 

1854,  so  far  as  the  same  are  applicable,  so 

tend  to  steam  vessels  and  to  the  traffic  cani 

thereby."     Mr.  Willis  wants  us  to  read  tis 

tion  as  if  it  had  said  "  some  of  the  pronad 

that  Act  "  minus  sect.   7  shall  extend,  At, 

that  we  cannot  do.     Indeed,  it  is  very  oh 

that  if  the  Legislature  had  intended  wW 

Willis  suggests,  they  would  have  said  to; 

therefore,  unless  by  necessity,  arising  froai 

absurdity  or  incongruity  on  the  face  of  ii** 

obliged    to    say    otherwise,    we  mast  ie» 

section  as  it  stands,  as  extending  to  tbe  m 

company's  steam  vessels,  and  the  traffic  csm 

thereby ;  and  I  can  see  no  incongruity  oris* 

in  the  matter  at  all,  nor  any  reason  why  * 

should  not  so  extend.     There  is  too,  I  thmfcl 

reason  for  saying  that  that  view  of  the  Jj 

corroborated  by  sect.  14  of  the  Act  of  1868 m 

to ;  and  therefore,  on  the  short  ground  thifc" 

absence  of  any  absolute  necessity  for  so  dill 

ought  not  to  limit  the  operation  of  the  •< 

language  of  Beet.  16,  which  incorporates  Kg 

are  bound  to  hold  that  that  section  is  inP*| 

the  provisions  of  the  Regulation  of 

1868,  and  so  therefore  extends  to  the 

That  being  so,  the  next  question  is, 

7  of  this  Act  of  1854  applies  to 

gage.    Now  the  words  of  it  are, 

company,  as  aforesaid,  shall  be  liable  for 

of,  or  for  any  injury  to,  any  horses, 

animals,  or  to  any  articles,  goods,  or 

receiving,  forwarding,  or  delivering 

sioned  by  the  neglect  or  default  of 

or  its  servants."  and  so  forth.    Then 

goods — passengers'  goods,  or  lnj 

received  by  the  company,  for* 

pany,  and  delivered  by  the  comptn 
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common  carriers  with  respect  to  passengers' 
luggage.  That  has  been,  tor  the  purposes  of 
tlie  argument,  very  properly  admitted  fay 
Mr.  Willie  to  be  so,  and  it  really  would 
be  almost  impossible  to  contest  it  at  this  time 
of  day  ;  because  there  are  two  positive  deci- 
sions on  tbe  point— namely,  Richard*  v.  The  Lon- 
don, Brighton,  and  South  Coast  Railway  Company 
(7  C.  B.  829 ;  18  L.  J.  251),  and  Le  Conteur  v. 
The  London  and  SoiUh  ■  Wettern  Railway  Com- 
pany (13  L.  T.  Bep.  N.  S,  325  ;  L.  Hep.  1 
Q.  B.  54;  35  L.  J.  40,  Q.B.;  12  Jur.  K.  S.  | 
266.)  In  both  of  these  cases  it  was  decided 
that  with  regard  to  passengers'  luggage  railway 
companies  are  common  carriers.  There  were  some 
very  weighty  observations  made  against  tbat  j 
view  of  the  case  in  TaUy't  case  (L.  Sep.  6  C.  P. 
44),  by  Mr.  Justice  Willes;  but  those  observa- 
tions were  not  really  necessary  for  tbe  deci- 
sion of  that  case.  Tbe  matter  was  again 
brought  before  the  Court  of  Queen's  Bench  in 
Macrow  v.  The  Great- Wettem  Railway  Company 
[till  tup.),  where  TaUy't  case  was  cited  and 
fully  discussed;  and  Macrow't  case  is  also  an- 
other clear  decision  on  the  point  in  question. 
Tbe  railway  company,  therefore,  being  clearly 
common  carriers,  and  subject  to  liability  as 
such,  the  question  is  whether  upon  any  fair  con- 
struction of  the  7th  section,  any  distinction  can  be 
drawn  between  "  goods  "  carried  by  the  company 
a"  luggage  and  "  goods  "  carried  by  them  in  the 
ordinary  way  as  merchandise.  I  confess  tbat  I 
can  see  none. 

Then  Mr.  Willis  argued  that  the  last  proviso, 
which  was  that  no  special  contract  between  the 
company  and  any  other  parties,  as  -  to  the  re- 
ceiving, forwarding  and  delivering  of  any  articles, 
Ac.,  shall  be  binding  upon  or  affect  any  such 
party,  except  tho  same  be  signed  by  him,  or 
by  the  person  delivering  such  articles,  tea.,  meant 
and  was  only  applicable  to  ordinary  merchandise, 
or  goods  sent  by  commercial  people  in  the  ordinary 
wa7  by  goods  trains ;  but,  in  my  opinion,  tbe  words 
of  this  section  apply  equally  to  the  case  of  luggage 
which  we  are  now  considering.  Then  we  were  pressed 
with  the  argument  ab  inconvenimti,  that  it  would  be 
excessively  inconvenient  and  practically  impossible 
for  a  passenger,  at  the  moment  of  starting,  to  have 
to  sign  a  special  contract.  I  quite  agree  that  it 
would  be  practically  impossible ;  and  tbat  any 
company  who  insisted  upon  it  would  doubtless  lose 
a  vast  deal  of  traffic,  and  would  probably  not  long 
continue  to  insist  on  it.  But  is  that  really  so? 
Parliament  would  say,  "  You,  tbe  railway  company, 
practically  have  a  monopoly  in  the  carrying  of 
passengers,  and  you  must  not  be  allowed  to  tell  a 
passenger  that  you  will  not  carry  him  unless  ho 
signs  a  special  contract."  Now,  tho  Legislature 
has  already  said  that  if  railway  companies  do  not 
have  a  special  contract  with  their  passengers  thev 
shall  be  liable  as  common  carriers ;  and  although  it 
may  be  as  my  learned  brother  has  observed,  that 
it  is  a  slip  in  the  Act  of  Parliament,  and  that  it  was 
never  intended,  I  confess  I  cannot  see  that  there  is 
any  very  great  hardship  in  a  railway  company  being 
obliged  to  take  a  passenger's  luggage  as  common 
carriers,  or  at  all  events  that  they  should  not  be 
able  to  free  themselves  of  a  common  carrier's 
liability  unless  they  elect  to  do  injury  to  their 
traffic  by  insisting  upon  their  passengera  signing 
a  contract.  I  do  not  think,  therefore,  tbat  the 
argument  ah  inconvenienti  ought  to  prevail  against 


the  clear  and  distinct  words  of  tbe  statuti 
hould  be  wrong  to  raise  exceptions  wbi 
do  not,  and  never  were  intended  to,  a 
such  grounds. 

Therefore  our  judgment  must  be  for 
tifif. 

HtJDDLESTOX,  B. — For  the  reasons  stat 
learned  brothers  I  bold  tbe  same  opinio 
have  expressed  on  the  matter,  and  think  it 
that  the  provision  at  the  end  of  sect.  ! 
Act  of  1868  refers  to  the  three  sects.  I- 
16. 

If,  then,  that  b9  so,  what  is  the  meani: 
7th  section  of  the  Act  of  1854  P  Now  I 
tbat  section  has  undergone  a  judicial 
in  tbe  Honse  of  Lords.  In  the  esse  of  Peti 
Staffordshire  Railway  Company  in  the 
Lords  (8  L.  T.  Bep.  N.  S.  768  ;  10  H.  <; 
473 ;  32  L.  J.  241,  Q.  B. ;  9  Jnr.  N  S.  91 
Westbury  and Wensley dale  adopted  tbed 
Jervis,  C.J.  in  the  case  of  Simons  v.  i 
Wetter*  Railway  Company  (18  C.  B.  805 
55,  C.  P.)  and  of  Williams,  J.,  delivering 
ment  of  the  Court  of  Exchequer  Chamb 
case  of  ilcMnnns  v.  The  Lancashire  and  1 
Railway  Company  (4  H.  &  N.  327  ;  28  3 
Ex.),  and  held  that  in  fact  "  special  conW 
"condition"  in  the  statute  were  sync 
whilst  Lords  Cran  worth  ard  Chelmsfon 
same  case,  held  that  they  were  two 
things,  and  that  a  condition  being  a  n 
one  need  not  be  signed.  Lord  Westbi 
there  explained  what  he  understood  to 
meaning  of  the  7th  section,  and  said  (8  L 
N.  S.  770) :  "  I  think  that  the  true  com 
of  that  section  may  be  expressed  in  a  fin 
I  take  it  to  be  equivalent  to  a  simple  en 
that  no  general  notice  given  by  a  rsihn 
pany  shall  be  valid  in  law  for  the  purpose 
ing  the  common  law  liability  of  tbe  coos 
carriers.  Such  common  law  liability  ■ 
limited  by  such  conditions  as  the  court  or, 
shall  determine  to  be  just  and  reasons!*; 
with  this  proviso,  that  any  such  condition  Ml 
ing  the  liability  of  the  company  shall  break 
in  a  special  contract  in  writing  between  lM 
pany  and  the  owner  or  person  deliraifi 
goods  to  tbe  company,  and  which  contrns  *T 
ing  shall  be  signed  by  such  owner  or  ■" 
(See  1  Smith 'sL.  C.  7tb  edit.,  p.  236.)  Tb 
tho  Act  oxpressly  state  that  any  oondiUMij 
for  its  object  the  relief  of  a  railway  coopaT^ 
liability  for  neglect  or  default  of  sndi  * 
t-lni.ll  bo  null  and  void. 

If  that  be  so,  the  question  arise!  *l 
sengers'  luggage  is  "  goods  "  within  th«  ■ 
of  the  7th  section  ?  Mr.  Willis  tried  toWjL 
distinction,  and  said,  that  tbat  Act  oersnj 
to  "  goods"  which  were  sent,  and  notB'T 
which  was  carried  by  tbe  passengers ;  *j|iW 
that  that  was  so  not  only  upon  the«C^ 
section  themselves  but  also  from  their**! 
Now  the  words  themselves  seem  to  * 
very  general,  and  quite  to  inclndt  f 
luggage;  and,  with  reference  to  tbe  SI 
it  seems  to  me  that  the  section  dahg 
classes  of  matters,  namely,  first,  "ho 
or  other  animals,"  and  then  till 
class,  namely,  "articles,  goods,  or 4 
it  speaks  of  "the  receiving,  B  _"* 
livering  thereof."    Now  is  not  pi 


MARITIME  LAW  CASES. 


Bx.Dit.] 


Cbgbh  P.  WaiOHT. 


[C. 


before  her  "  turn  "  came  again.  When  that  came 
round  again  she  waa  ready.  The  wind,  however, 
had  in  the  meantime  come  on  to  blow  hard,  and 
the  harbour  being  crowded  with  shipping,  the 
harbour  master  would  not  permit  tbo  DlaintifTs 
ship  to  he  taken  alongside  the  loading  place  in  the 
harbonr,  for  fear  of  an  accident  from  collision,  Ac., 
and  in  consequence  she  was  detained  for  a  farther 
period  of  three  days.  The  plaintiff  then  claimed 
damages,  aa  demurrage,  in  the  present  action  for 
the  detention  of  the  ship  and  loss  of  time  for  the 
whole  period  of  fourteen  days.  The  jnry  found 
that  the  loss  of  the  "  flret  torn "  to  load  was 
occasioned  by  the  default  of  the  defendants,  and 
gave  a  verdict  for  the-  plaintiff,  with  damageH  for 
the  detention  of  his  vessel,  such  damages  including 
the  sam  of  93J.  lot.  as  demurrage  for  the  three 
days  during  which  the  vessel  was  prevented  by 
the  harbour  master  from  moving  up  to  tbe  loading 
berth  as  before  mentioned,  and  leave  was  reserved 
to  the  defendants,  by  the  learned  judge,  to  move 
to  reduce  the  damages   by  such    last-mentioned 

Benjamin,  Q.C.  (with  whom  was  Foard),  on  the 
part  of  the  defendants,  now  moved  for  a  rule  to 
that  effect  accordingly,  and  argued  that  the  de- 
fendants were  in  no  manner  responsible  for  the 
delay  and  detention  daring  tbe  tbree  days,  sucb 
detention  being  the  result  entirely  of  "perils  of 
the  sea."  It  is  not  contended  for  a  moment  that 
tbe  defendants  are  not  liable  for  the  delay  in  not 
being  ready  to  load  when  the  vessel's  first  turn 
oame,  whereby  she  had  to  wait  till  her  regular  tnrn 
came  again;  but  when  that  second  turn  came  she 
was  ready,  and  it  waa  by  no  act  or  omission  of  tbe 
defendant*  that  sho  did  not  then  proceed  to  load;  but 
it  was  the  act  of  theporl  authority,  over  which  tho 
defendants  had  no  control,  and  they  are  not  liable 
or  responsible  for  the  consequences  resulting  from 
it.  The  damages  claimed  for  these  tbree  days  arc  too 
remote,  end  arise  from  a  cause  mid  a  state  of  things 
which  the  parties  never  contemplated.  They  arc 
not  the  natural  result  of  the  first  default  of  the 
defendants,  and  the  damages,  therefore,  ought  to  lie 
reduced  by  the  amount  mentioned,  namely, 
S3L  lot. 

Olbabbt,  fi.(a) — I  am  of  opinion  that  in  this 
case  we  ought  not  to  grant  a  rule  for  the  reduc- 
tion of  the  damages  on  the  ground  on  which  it  has 
been  asked  for  by  the  learned  counsel  for  the 
defendants.  The  detention  of  the  plaintiff's  vessel 
for  the  three  days  must  properly  he  taken  into 
consideration  as  part  of  tho  damages  sustained  by 
him.  There  were  not  two  separate  detentions, 
bnt  only  one.  The  defendants'  contract  was  to 
"  load  in  regular  turn,"  and  it  was  not  a  question 
of  the  first  torn  or  the  second  turn.  Tho  defen- 
dants did  not  load  the  ship  ■•  in  regular  turn,"  and 
it  was  the  breach  of  their  contract  in  that  respect 
that  caused  the  delay  and  detention  of  the  ship 
for  fourteen  days  altogether.  Mr.  Benjamin  hns 
argued  that  the  defendants  are  not  to  be  held 
responsible  for  tho  three  last  days  of  tho  fourteen, 
because  the  detention  of  the  vessel  during  that 
latter  period  was  caused,  not  by  any  default  on 
tbe  part  of  the  defendants,  but  by  events  mid  cir- 
cumstances over  which  they  had  no  control.  I 
cannot  agree  with  that  argument.  It  seems  to 
me  that  tbe  proximate  cause  of  the  detention  of 
the  vessel  during  thoBe  three  days  was  the  default 

(a)  Ksli.y,  C-B.,  had  loft  the  wart. 


of  the  defendants  in  nob  being  ready  to  1 
the  vessel's  first  or  "regular"  turnarrivf 
not  performing  their  contract,  and  that  it 
the  result  of  any  vii  major,  or  any  accnl 
which  the  defendants  can  be  said  to  ha* 
control. 

Amprlett,  B. — I  am.  entirely  of  the  sami 

Solicitors  for  the   plaintiff,    Chester,  \ 
and  Co.,  for  OiU  and  Archer,  Liverpool. 
Solicitors   for   the   defendants,    S.   Mi 

Wiggins. 

COMMON  PLEAS  DIVISION 

Raportad  hj  P.  B.  HDrcaiara  and  CvaiL.  Doro, 


iHpnwner  a 


May  3  and  10,  1876. 
Creen  v.  Wbioht. 
I  matter — Reasoiuibh  imtir 

Tlie  matter  of  a  ship  in  the  absence  c 
stipulation  in  the  contract  of  hiring, 
to  reasonable  notice  of  dismissal  from 

Tim  was  an  action  for  wrongful  dismissal 
by  tho  plaintiff,  who  had  been  in  the  de 
employment  as  captain  of  a  ship,  agi 
defendant,  who  was  a  shipowner.  Theplai 
entered  into  an  agreement  with  the  deli 
act  in  his  service  as  captain  of  tbe  ship  Oi 
at  a  salary  after  the  rate  of  1801.  a  *i 
wages  were  to  begin  when  the  plaintiff  jo 
ship.  The  question  on  which  the  deduct 
was  whether  either  party  could  detera 
agreement  without  notice,  and  the  clause 
agreement  relating  to  this  question  was  tti 
"Should  owners  require  captain  to  ha 
ship  abroad,  his  wages  to  cease  on  the  da; 
required  to  give  up  the  command,  and  the  < 
to  have  the  option  of  paying  or  not  paying! 
penses  travelling  home."  The  defendai 
missed  the  plaintiff  in  Liverpool  without  I 
nnd  without  any  reasonable  cause,  after  tk 
was  partly  loaded  for  an  outward  voyage, l 
was  lor  this  dismissal  that  the  present  actio 
brought.  The  case  was  tried  before  Loth, 
the  Liverpool  Winter  Assizes  1875,  and  tbe» 
vrns  directed  to  be  entered  for  tbe  defer 
A  rule  ntsi  was  afterwards  obtained  for  ■ 
trial  on  the  ground  of  misdirection  bj  tbeb 
judge,  in  ruling  that  the  plaiutiff,  hiving i 
to  tbe  terms  of  tbe  engagement,  could  • 
missed  without  notice. 

T.  B.  Jainet  showed  cause.— Tbe  agree** 
not  entitle  the  plaintiff  to  notice  if  he  isdus* 
abroad,  for  if  he  is  entitled  to  notice  oak 
tho  provision  that  wages 
from  the  day  when  the  captain  MM 
e  up  the  command  wot;!d  havenostl 


lOthill 


i  the 


[■titled  to  notice  if  discharge 
i  country.  Where  there  is  no  specific.  agM 
j  to  notice,  the  question  must  bo  deMM 
custom  :  Mauley  Smith  on  Master  aaU 
page  77,  3rd  edition;  but  where  then  itfl 

I  In  tho  cases  where  it  has  been  haw-H 
was  necessary,  there  has  always  betMM 
1  custom,  as  in  Bissm  v.  71atckmUor{ 
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been  a-  ihort  and  simple  ground,  if  a  sound   one, 
for  upholding  the  verdict  in  that  case. 

But  without  intending   to  throw    any    doubt 
whatever  upon  these  cases,  we    decide  the  one 
before  as  upon  its  own  circumstances,  and  upon 
considerations    especially   applicable   to   the  con- 
tract on  which  the  dispute  arose.     And  we  think 
that  the  order  most  be  absolute  for  a  new  trial. 
Order  abtolute. 
Solicitors  for  plaintiff,  Evans  and  Lockett,  Liver- 
Solicitors   for    the    defendant,    Gregory,    Row- 
cliffes,  and  Co.,  for  Hull,  Stone,  and  Fletcher,  Liver- 
pool. 

ADMIRALTY  DIVISION. 

Reported  bj  J,  P.  Asmiui.  snd  P.  W.  Buses,  Stqre., 


Collision— Foreign  judgment — Estoppel  — Re* 
judicata — Lis  alibi  pendent. 
In  an  action  of  collision  a  judgment  of  a  foreign  court 
given  in  a  cause  between  this  same  parties  cannot 
lie  pleaded  at  an  estoppel  unlet*  such  judgment 
teat  obtainedprior  to  the  institution  of  the  action 
in  this  country  ;  there  being  no  res  judicata,  but 
only  lie  alibi  pendens,  when  the  plaintiff  insti- 
tuted hie  action  here,  he  can  claim  to  proceed  to 
judgment  in  this  country  if  he  chooses. 
Semble,  a  judgment  in  a  foreign  court  against   a. 
person  not  subject   to    the  jurisdiction    of   that 
court  to  be  an   estoppel,  must  be  a  judgment  on 
the  merit*,  and  not  merely  fii/  default. 
These   were  cross   causes   of  collision  instituted 
respectively  by  the  owner?  of  the  Italian  barque 
Erminta  Foscolo,  and  of  her  cargo   against  llio 
French  steamship  Pnlla,  and  the  French  company 
of  the  MessagericB  Maritimes,  her  owners  inter- 
vening, and   by  the  owners  of  the  Delta,  against 
the  owners  of  the  Erminia  Fotrolo. 

The  collision  occurred  in  the  Straits  of  Gib- 
raltar on  11th  Aug.  1871,  and  resulted  in  consi- 
derable damage  being  done  to  both  Tessels. 

The  petition  (in  tho  principal  cause  against  the 
Delta)  was  in  tho  ordinary  form,  alleging  the  facts 
charging  negligence  against  the  Delta. 

The  answer,  after  dealing  with  the  facts,  and 
charging  negligence  against  the  Erminia  Foacolo, 
continued  as  follows: 

7.  The  Erminia  Fnicol.>,  at  tho  time  of  the  oolliaion, 
was  an  Italian  strip,  and  her  owner  wan  then,  and  always 
sfnoe  has  been,  and  now  ia,  resident  in  Italy,  and  an 
Italian  subject. 

B.  In  or  about  tho  month  of  Sept.  1871,  the  own ar  and 
master  of  the  Erminia  >'osrafo  oommenced  a  snit  against 
the  said  company,  the  owners  of  the  said  F-toaninhtp 
Sella,  and  against  the  said  steamship  in  the  court  of  tho 
Tribunal  of  Commerce  at  Marseilles,  in  tho  republic  of 
France,  and  prayed  the  said  tribunal  to  deolaro  the  said 
owners  of  tho  Delta  responsible  for  ihe  consequences  of 
the  oollieion  between  the  Erminia  Fntcoto  and  the  Delta, 
on  tho  night  of  the  11th  Aug.,  as  hereinbefore  mentioned, 
and  to  condemn  the  said  defendants,  the  owners  of  the 
Delta,  to  pay  to  the  s»id  plaintiffs  in  the  said  enit  tho 
amount  of  their  damages  and  cnets. 

9.  In  or  about  the  said  month  or  Septemhrr  1871,  the 
roaster  of  the  Delta  and  the  oompany  of  the  Mesasgaries 
Maritime!,  the  owners  of  the  said  steamship,  instituted 
proceed  lags  against  the  master  and  owner  of  the  Erminia 
Foscolo,  and  the  said  barque  in  the  said  Tribunal  of  Com- 
merce at  Marseilles,  and  prayed  the  said  tribunal  to  con- 
demn the  defendants  in  the  said  snit  jointly  and  severally, 


the  one  as  master  and  the  other  _ 
Fotcclo,  to  be  civilly  liable  to  paw  to  the  said  wase, 
the  amount  of  the  damage  and  losses  ooeasioatJufc 
Haifa  in  the  said  oolliaion  between  the  Drift  wits 
Erminia  Foscolo,  which  had  taken  place-  is  tas  Suds' 
Gibraltar,  as  hereinbefore  mentioned,  by  the  iapna* 
navigation  of  tho  captain  of  the  Erminia  Ffetb,t*p 
ther  with  oosts. 

10.  At  the  time  ot  the  institution  or  the  said  rattens 
suits  and  proceedings,  and  until  and  at  ihe  tin ? d  u 
judgments  given  in  the  same  as  hereinafter  saaahsa 
the  said  Tribunal  of  Commerce  «ss  a  ooort  of  <  _  _ 
jurisdiction  to  entertain  the  said  soils  and  proosediaa. 
and  to  abjudicate  thereupon,  and  had  jniiadicua 
the  ssid  parties  to  the  said  anite  and  proceedings 
about  the  premises. 

11.  The  master  and  owner*  of  the  Delta  duly  */r  _ 
as  defendants  in  toe   auit  brought  against  tbsa  kfSi 
■aid  master  and  owner  of  the  Erminia,  Foteoto,  is  "~ 
said  Tribunal  of  Cnmmeroe  sva  aforesaid,  sad  tt» 
master  and  owner  of  the  Brminin  Foteolo  append 
defended  the  suit  brought  by  the  said  master  aid  n 
of  the  Delia.    Subsequently  to  such  appesrsmi 
ceedinga  were  duly  had  and    taken  in   the  said  <_ 
before  the  said  tribunal  in  neoordanoe  with  thslewf 

12.  After  several  adjournments,  granted . 
of  the  master  and  owner  of  the  Erminia  Famii,* 
oanee  which  they  had  brought  a«i 

of  the  Meaaagenea  Maritiniea,  the 

waa  definitely  died  for  hearing-  by  the  said  tribsssl 
the 32nd  Deo.  1371.  Upon  the  naid  22nd  Dae. tki 
Tribunal  of  Ommeroe   delivered    judgmi 

Linat  the  plaintiffs  in  the  sj     -.  auit,  and 
m  against  the  said  oompany,   mii  dismiaam  a 
ipany  from  the  auit  brought  against  them  at 

13.  The   cause  brought    by  the  owners  of  tat 
against  the  master  and  owner of  the  Ermi   '    r- 

also  appointed  by  the  said  Triborual  of  < 

heard  upon  the  said   22nd  Deo.  I  and   upon  tbi 

the  plaintiffs  in  the  —" 
to  the  satisfaction 
.J  said 

the  said  a 


as? 


the  said  oanaa  having  proved  Us 
>n  of  the  ooort,  and  the  ■ ;  ■  j  -  ' 
t  appearing  to  con  tradiet  tswr  tri 


•roe  delivered  its  je 


the   »  .    , 

amount  of  the  loss  and  damage  sustained 
by  reason  of  the  aaid  oolliaion,  which  waa 
judgment,  determined  to  have  been  ocosii 
improper  navigation  of  the  Srmmia  FoKoio. 
U.  Notice  of  the  said  decrees  waeduly  fi»*W 


of  the  Err, 


.   f-.ij..vi'.)  in 


with  the  rcqairementa  of  the  law  of  Frsaw. 
things  on  the  plaintiffs'  part  have  beendowtos 
the  said  judgments  have  nowbj  the  lavoffnm* 
and  are  valid  and  cinoluoive,  and  final  jtdftf 
binding  upon  the  plaintiffa,  and  are  sul  ii  n 
and  affnot.  ,l^bb 

15.  The  defendants  aubmit  to  thii  bcmcsjai" 
that  by  reason  of  the  aforesaid  judgment*,  use" 
onght  not  to  be  allowed  to  fnrther  proem*  * 
against  tbe  Delta, 

To  this  answer  the  plaintiffs'  wliciwr  | 
and,  after  dealing  with  the  facta,  arenas  ■ 

3.  He  denies  the  troth  of  the  assets]  sOsnti 
tamed  in  the8tb,  9th,  10th,  11th,  12u,  13th,  I 
articles  of  the  said  answer.  ,. 

Ha.  He  «ys  that  if  any  suoh  suites  itaW" 
srtiole  or  the  said  answer  was  brought  in  J" 
the  master  and  owner  or  the  A  fassb,« 

ing  or  such  suit  was  never  authorised  a\B 
the  plaintiff,  the  c 


COl': 


ier  of  the  cargo  A  ts*  ■ 

_.  He  says  that  if  any  auit  waa 
owner  and  master  of  tho  firntinia  Fo™- ana 
Bth  article  alleged,  it  was  oommeocsd  »r>iwl  * 
or  the  Delta  only  and  not  against  the  Ddts.  ■ 
wss  subsequently,  and  before  the  22nd  Dt 
before  tho  18th  Nov.  1871,  the  day  of  tH  as 
this  snit.  aud  belore  the  20th  day  of  tbe  ■•»•"  jH  « 

day  of  the  appearance  of  the  defendasU  «■■)  fcZ?( 

doned  by  the  master  and  over  of  the  £<*>".Z        as? ' 
and  that  the  judgment  in  tho  12th  erne"  ' 
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default  has  not.  been  executed  within  six  months 
from  ite  being  pronounced,  and  it  consequently 
becomes  lapsed  (mm  avenu  :  See  Code  de  Pro- 
oednre,  sect.  156).  Neither  of  the  judgments 
before- mentioned  had  been  executed  either  by  the 
French  or  Italian  tribunals.  Prenoh  and  Italian 
law  are  the  same  upon  these  matters. 

The  remaining  facta  and  dates  are  fully  stated 
in  the  judgment. 

MiUnard,  Q.O.  and  E.  0.  Glarkton,  for  the  Er- 
minia Fotcoto. — We  ask  for  judgment  notwith- 
standing the  defence  made  by  the  owners  of  the 
Delta,  As  far  as  relates  to  the  owners  of  the 
cargo  of  the  Erminia  Fotoolo,  they  never  were 
summoned,  and  had  no  notice  of  the  foreign  pro- 
ceedings, and  hence  cannot  be  bound  by  them. 
The  present  action  was  commenced  (18th  Nor 

1871)  before  they  obtained  judgment  in  the  French 
actions  (22nd  Deo.  1871),  and  they  appeared  in 
this  action  without  protest  (20th  Not.  1871)  and 
gave  hail  and  then  they  subsequently  (15th  Jan. 

1872)  commence  a  cross  action  in  this  court  against 
the  Erminia  Foteolo.  In  none  of  their  proceed- 
ings do  they  mention  the  French  judgments  until 
the  answer  in  the  action  against  the  Delia.  In 
the  petition  against  the  Erminia  Foteolo  there  is 
no  mention  of  those  proceedings.  These  judg- 
ments are  a  good  answer  to  the  action  if  they 
amount  to  an  estoppel,  and  a  judgment,  to  be  an 
estoppel,  must  be  a  judgment  on  the  merits  of  the 
ease.  There  is  no  case  which  establishes  that  a 
judgment  other  than  a  judgment  on  tbe  merits  is 
an  estoppel.  Again,  before  a  judgment  can  be 
pleaded  by  way  of  estoppel,  such  estoppel  must 
nave  been  operative  at  the  time  of  the  institution 
of  the  cause  in  which  it  is  pleaded;  it  cannot 
become  an  estoppel  during  the  process  of  the 
cause.  There  was  no  judgment  in  the  French 
tribunals  until  after  this  cause  was  instituted  in 
this  court,  and  consequently  there  can  be  no 
estoppel.  The  owners  of  the  Delta  should  have 
followed  the  course  indicated  in  The  Mali  Ivo 
(L.  Rep.  2  Adm.  &  Eco.  356),  and  bare  put  the 
owners  to  their  election  as  to  which  action  they 
would  continue,  and  should  have  pleaded  lis  alibi 
pendens,  not  res  judicata.  There  was  no  judgment 
in  Italy  until  4th  June  1872,  that  is,  after  the 
defendants'  answer  was  filed  122nd  March  1872), 
and  consequently  at  that  time  there  was  no  judg- 
ment in  Italy.  An  English  court  will  examine 
into  a  foreign  judgment  before  giving  it  effect : 
(Don  v.  Lippman,  5  C.  4  F.  1.) 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
B.  E.  Wehiter,  for  the  Delta.— This  is  ret  judicata. 
There  have  been  judgments  by  default  against 
plaintiffs,  and  these  are  binding  against  them,  and 
must  be  acted  upon  by  English  courts  so  long  as 
they  are  in  accordance  with  French  law,  and  there  is 
a  duty  upon  the  plaintiffs  to  obey  those  judgments: 
(Schibtby  v.  Westenholx,  L.  Rep.  6  Q.  B.  156.) 
That  they  are  binding  upon  the  plaintiffs  in 
accordance  with  French  law  is  clear  from  the  evi- 
dence laid  before  the  court.  There  was  a  duty 
upon  the  plaintiffs  to  obey  the  judgments,  because 
they  themselves  were  suing  the  defendants  in  respect 
of  this  same  collision,  and  were  constructively  pre- 
sent in  Marseilles  by  their  agent  or  advocate  when 
the  actions  in  the  Tribunal  of  Commerce  were  com- 
menced and  judgment  was  given.  Moreover,  in 
consequence  of  tbe  treaties  existing  between 
France  and  Italy,  the  judgments  became  Italian 
Judgments,  and  the  plaintiffs  were  Italian  sub- 


jects and  resident  in  Italy,  and  hence  th 
duty  to  obey  those  indumenta.  A  judg 
appealed  from,  whether  by  default  or  n 
into  ret  judicata,  and  when  once  it  is  rar 
it  bars  further  proceedings  between 
parties,  and  is  a  good  plea  to  an  actioi 
by  the  party  who  has  been  condemned. 

Hartea'i  Droit  das  Oans   toL  1,  a.  M; 

Wastlake's  International  l*w,  p.  876 ; 

Story's  OmBiot  of  Laws,  aa.  568,  «f  «*}. ; 

General  SUam  Navigation  Oemtpamit  v.  i 
M.AW.B77; 

Dig.  o. 4i,  tit.  L  H,  Da  « 


A  judgment  by  default  ii  u 

be  questiond  by  the  party  against  who 
passed,  where  he  has  subjected  himseli 
jurisdiction  and  has  had  notioe  of  the  pm 
and  even  in   some  cases   when    he  has 

TarleUm  v.  TarUton.i  M.  *  8.  30 
Cepi'n  v.  adamstm,  L.  Bap.  9  Ex.  315 ;  L.  I 
Div.17;  91  L.  T.  Bap.   N.S.MS;  83  L 
N.  3.  860; 
YaUte  v.  Dtimergu*, «  Bxeb,  290. 
[8ir  B.  Phillimorb  —  It  seems  clear  that  I 
judgment  on  the  merits  of  a  case  m»j 
estoppel,  but  how  can  that  be  the  case  who 
decision    on    the   merits  f] 


Milward,  Q.C,  in  reply. — No  judgment 
an  estoppel  unless  the  case  has  been  cental 
the  merits:  (Laaentaad  t.  Jfapb,  17  C.  B, 
255.) 

Our.  ass.  i 

July  25,  1876.— Sir  B.  Phtlldyom.-! 
are  cross  causes  of  collision,  brought  oriji 
in  the  High  Court  of  Admiralty;  tht 
by  the  owners  of  the  barque  Erminia  fm 
and  the  owners  of  the  cargo,  against  tbisV 
ship  Delta ;  the  second  by  the  owners  «fl 
Delta  against  the  Erminia  Foicolo. 

In  the  suit  against  the  Delta  the  pi 
besides  narrating  in  the  ordinary  form  tbtl 
dents  of  the  collision,  raise  a  farther  <r~ 
further  issues,  in  the  following  manlier- 
7  to  15,  inclusive,  of  the  answer  as  amen 
as  follows :  (The  learned  judge  then  real  V 
articles  of  the  answer  as  given  above.)  i 
3  to  7,  inclusive,  of  the  reply,  as    ' 

are  as  follows :  The  truth  of  the  bL-0 

answer  is  denied,  and  it  is  further  sUteij 
learned  judge  then  read  the  reply  as  grnajT 
A  rejoinder  was  put  in,  which  was  w  tr 
(as  given  in  the  rejoinder  set  est  ■ 
The  pleadings  in  the  Erminia  iWIt  * 
raise  the  issue  as  to  the  blame  wortoinoa  \ 
two  vessels. 

When  the   causes  came    i 
arrangement,   tbe  last  question  was  d 
first,  and  in  the  result  I  then  found  th 
alone    to  blame    for   tbe    collision.    Th) 
however,  remains — on  which  opinions  all 
jurists  and  others  have  been  since  a 
which  was  finally  argued  on  tie  1W 
month — whether  the  question  in  dispell 
the  parties  had  not  previously  beaalj 
by  another  competent  court,  so  tiatf 
was  in  tbe  category  of  t«m  judicata. 

The  collision  occurred  on  Utah  *> 
Gibraltar.    On  9th  Sept.  1871.  H 
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The  judge  haying  adjourned  the  summons  into 
court, 

E.  0.  Clarkson,  on  behalf  of  the  owners  of  the 
City  of  Mecca,  contended  that  the  collision  haying 
occurred  on  the  high  seas,  which  is  within  the 
jurisdiction  of  the  Admiralty,  the  act  done  was 
done  within  the  jurisdiction.  Hence,  under  Order 
XL,  rule  1,  and  Order  II.,  rule  4,  of  the  rules  of 
the  Supreme  Court,  the  court  has  power  to  order 
the  writ  to  issue,  and  can  direct  seryice  of  notice 
of  the  writ  out  of  the  jurisdiction. 

Sir  B.  Philumobs. — In  this  case  the  court  would, 
if  the  Inadana  could  have  been  arrested  within 
the  territorial  jurisdiction,  have  exercised  juris- 
diction so  far  as  the  res  was  concerned,  but  it 
would,  under  the  old  law,  have  possessed  no  juris- 
diction in  personam  over  the  owners  of  the  vessel, 
unless  they  could  have  been  served  with  a  citation 
within  the  territorial  jurisdiction.  I  do  not  think 
that  the  Legislature,  in  enacting  the  1st  rule  of 
the  11th  order  in  the  schedule  to  the  Judicature 
Act,  contemplated  any  alteration  of  the  law  in  cases 
similar  to  trie  present,  and,  in  the  circumstances, 
I  am  not  satisfied  that  I  can  grant  the  leave  asked 
for.  If  I  acceded  to  the  application  I  should  be 
exercising  a  jurisdiction  in  personam  over  persons 
for  doing  an  act  at  a  time  when  they  were 
without  the  territorial  jurisdiction  of  this  country. 

Motion  refused. 

Solicitors  for  the  owners  of  the  City  of  Mecca, 
QeUatly,  Sons,  and  Wharton. 


Thursday,  Aug.  3,  1876. 
The  Thomas  Lea. 

Sailing  rules — Regulations  for  preventing  colli- 
sions at  sea — Rule  20. 
When  a  vessel  is  aground  in  a  place  where  her 
ordinary  riding  light  cannot  be  distinguished  by 
approachina  vessels,  and  where  vessels  are  not 
expected  to  lie,  it  is  her  duty  to  exhibit  a  light  on 
a  mast  or  some  elevated  position,  and  to  have  a 
lookout  to  give  warning  to  approaching  vessels  of 
her  position  by  the  best  means  in  her  power. 
This  was  a  cause  of  damage  instituted   by  the 
owners  of  the  screw  steamer  Belmont  against  the 
screw  steamer  Thomas  Lea. 
There  was  no  cross  cause. 
The  Belmont  was  a  vessel  of  576  tons  register, 
belonging  to  the    port    of  Sunderland,  and  the 
Thomas  Lea  was  a  vessel  of  486  tons  register, 
belonging  to  the  port  of  London. 

The  collision  occurred  on  the  19th  Jan.  1876, 
about  8.15  p.m.  The  Belmont  was  then  lying  on 
the  ground  at  the  entrance  of  the  tidal  basin  of 
the  Sunderland  Docks,  and  the  Thomas  Lea  was 
about  to  enter  the  basin,  inward  bound  from 
London. 

It'was  alleged  by  the  plaintiffs  that  those  on 
board  the  Thomas  Lea  did  not  keep  a  proper  look- 
out, and  by  the  Thomas  Lea  that  the  Belmont 
neglected  to  give  proper  warning  of  her  peculiar 
position,  and  that  a  light  alleged  to  have  been 
shown  over  her  stern  was  either  not  exhibited  at 
all  or  of  insufficient  power,  and  obscured  and  red- 
dened by  smoke  on  the  glass  of  it. 

Webster  and  PhiUimore,  for  the  plaintiffs. 
Butt,  Q.O.  and  Myburgh,  for  the  defendants. 

Sir  R.  Phillimobe.— This  is  a  case  of  collision 
between  two  steamships  near  the  tidal  basin  in 


the  river  Wear,  at  the  entrance  of 
land  South  Dock.      The   plaintiffs 
the  owners  of  the  Belmont,  had  fini 
her   cargo,  on   the    morning  of  th* 
and    she    drew    16ft.    and     3    or    * 
water.      She   seems   to    have  had 
before   her — either  to    have  gone   i 
South   Dock,  or  to  have   at   once 
down  the  river  over  the  bar — she  elec 
mer.    It  was  a  neap  tide,  and  as  th 
entering  the  basin  she  took  the  grou 
eastern  side  of  it ;  she  remained  fast,  ! 
on  her  side,  her  head  towards  the  doc 
her  stern  projecting  into  the  river,    i 
ground  at  10  a.m.,  and  remained  fasi 
The  collision  took  place  at  8.15  p.m. 
a  steamship,  the  Thomas  Lea,  was  < 
river  and  going  into  the'  South  Dock 
was  blowing  very  hard  from  the  S. 
night  was  dark  and  cloudy,  though  lig 
seen  at  some  distance.     The  Thomas 
proper  lights  up  and  burning,  but  th' 
pute  as  to  whether  she  had  a  good  lo 
own  account  is,  that  "  whilst  ronndin 
the  river  into  the  harbour,  her  engine! 
easy  astern,  and  they  had  bat  little 
her,"  about  half  a  knot,  and  she  ran  i 
mont,  striking  her  about  20ft.  from  th< 
the  port  side. 

Now,  on  the  one  hand,  it  is  urged 
mont  that  the  collision  was  in  com 
the  want  of  a  proper  lookout  on  board 
Lea;  and,  ou  the  other,  it  is  ooi 
the  Thomas  Lea  that  it  was  caused  b 
of  due  notice  being  given,  by  pro] 
to  vessels  entering  the  harbour,  of  1 
of  the  Belmont. 

There  can  be  no  doubt  that  it  ws 
of  the  Belmont,  whilst  she  remained  i 
tion  at  the  entrance  of  the  dock,  to 
precaution  in  her  power  to  warn  otl 
entering  of  that  position.  She  says  s 
that  requirement  in  the  following 
put  up  two  lights,  one  in  her  starboan 
ging,  and  the  other  3ft.  above  the  wfc 
stern,  the  wheel  itself  standing  2Jft 
deck.  It  is  admitted  that  the  light : 
rigging  could  have  no  effect  in  apprisi 
entering  of  the  position  of  the  Belmont; 
not  be  seen  by  them  in  consequence  of  i 
objects  on  shore ;  it  may,  therefore,  be 
consideration.  The  only  question  then  i 
if  she  had  a  light  over  the  wheel  or  the 
if  that  light  was  of  sufficient  power  in 
at  the  time  in  a  proper  condition,  and  if  l 
that  was  a  sufficient  precaution.  Nowtfc 
of  the  Belmont,  in  the  circumstances,  w 
a  good  lookout.  The  mind  of  the  oobjJ 
by  the  attention  of  the  Elder  Bretons* 
anxiously  directed  to  an  examination  flfl 
The  mate  was  on  shore,  and  his  orders* 
up  two  lights,  one  'aft  and  one  in 
fore  rigging;  the  anchor  watch 
sailor  who  has  not  been  examined, 
to  be  on  a  foreign  voyage.  Where 
mateP  It  seems  that  common 
have  suggested  that  he  should 
looking  out.  He  was  not  there, 
up  and  down  the  deck,  forward 
gives  this  extraordinary  evidei 
had  taken  a  walk  forward  ha 
light  of  a  steamer  coming  up  tflfr 
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>ff ;  and  when  he  retained  from  his  walk  he 
the  masthead  light  of  a  vessel  pretty  close, 
[right  into  his  port  quarter.  What  did  he 
Jid  he  take  any  steps  when  he  first  saw  the 
comincr  up,  ana  knew  he  was  in  an  anoma- 
>sition  where  no  one  could  expect  a  vessel  to 
9e  did  nothing  whatever.  In  my  judgment 
the  Elder  Brethren  are  of  the  same  opinion 
light  to  have  blown  the  whistle,  and  taken 
precaution  to  announce  his  position,  instead 
oh,  the  converse  is  the  case,  and  hence  the 

What  measures  were  taken  to  avoid  the  col- 
'  None  whatever;  the  only  precaution 
I  was  the  placing  of  the  light  aft,  and  it 
38  important  to  consider  the  evidence  with 

to  that  light.  Assuming,  in  favour  of  the 
»<,  that  the  light  was  there,  it  is  extremely 
ul  to  me  whether  it  was  of  sufficient  quality 
roper  colour  for  the  purposes  for  which  it 
itended.  We  are,  moreover,  of  opinion  that 
not  placed  in  a  proper  position,  as  it  ought 
b  been  on  a  mast,  or  in  some  way  elevated 
higher  above  the  deck  than  it  was ;  and  I 
already  said  that  even  if  the  light  were 
ly  placed,  there  ought  to  have  been  a  better 
t,  and  other  modes  adopted  of  warning  an 
ching  vessel  of  the  position  in  which  the 
%t  was  lying. 

result  at  which  I  have  arrived,  with  the 

and  assistance  of  the  Elder  Brethren,  is, 
le  Belmont  has  not  shown  that  she  used  the 
tions  it  was  incumbent  on  her  to  adopt  in 
culiar  position,  and  that  unquestionably  she 
bad  lookout,  and,  therefore,  she  cannot 
r  in  this  suit.    I  dismiss  her  petition  with 

3itor8  for  the  plaintiffs,  Lawless  and  Co. 
citors  for  the  defendants,  Gellatly  and  Co. 


June  13,  July  20,  and  Aug.  1, 1876. 

The  Stab  op  India. 

vage  by  collision — Measure  of— Damages — 
Loss  of  charter-party. 

imating  the  loss  sustained  by  a  ship  in  a 
rion,  a  charter-party  previously  entered  into 
ingent  on  the  arrival  of  the  ship  at  a  fixed  date 
niother  place  should  be  taken  into  considera- 
and  cancelled  by  the  charterers  by  reason  of 
ielay  occasioned  by  the  collision,  the  amount 
lerahle  being  the  freight  that  would  have 
earned  under  the  charter-party,  less  deduc- 
\  for  freight  actually  earned  after  repairs  and 
expenses  and  saving  of  wear  and  tear,  fyc, 
h  would  have  been  incurred  in  the  perform' 
of  the  charter-party. 

\ition  to  such  damages  the  shipowner  is  entir 
to  demurrage  during  the  time  he  is  detained 
epairs  at  tlie  usual  rate  allowed  to  ships. 

SB  of  damage  was  instituted  by  the  owners 
i  Cheviot  against  the  Star  of  India,  for 
88  sustained  oy  the  former  vessel  in  a  colli- 
tiich  took  place  in  Madras  Roads  on  the  1st 
875,  between  the  two  vessels  whilst  the 
\  was  shortening  in  her  cable  to  proceed  to 
m  the  Ooromandel  Coast,  from  which  she 
altered  to  London. 

defendants,  the  Merchant  Shipping  Corn- 
Limited),  the  owners  of  the  Star  of  India, 
sd  their  liability  for  the  damage  sustained 


by  the  Cheviot,  and  on  the  31st  Deo.  1875,  the 
amount  thereof  was  referred  to  the  registrar  and 
merchants. 

The  registrar,  after  examination  of  witnesses 
on  both  sides,  and  hearing  counsel,  reported  on 
the  27th  March  1876,  as  follows : 

I  find  there  is  due  to  the  plaintiffs  in  respect  of  their 
■aid  olaim  the  sum  of  5771. 19*.  10d.,  together  with 
interest  thereon,  as  stated  in  the  schedule  hereto 
annexed.  And  I  am  also  of  opinion  that  eaoh 
party  ought  to  be  left  to  pay  his  own  oosts  of  the 
referenoe,  the  referenoe  fees  to  be  paid  by  the 
plaintiffs. 

The  following  schedule  is  that  referred  to : 

Claimed.        Allowed. 

1.  Demurrage  of  the- barque  Che-    £  s.  d.       £    8.  d. 

trioi,  of  494  tons,  at  id.  per  day 
from  let  May  to  4th  July  1875, 
viz.,  65  days 535    3  4  ...  535    3    4 

2.  Lobs  of  charter-party  583  18  9  ...      0    0    0 

3.  Surveyor's  fees  at  Madias 15  16  3  ...    15  16    3 

4.  Telegrams  from  Madras  16  15  3  ...    16  15    8 

5.  Telegrams   from   Glasgow    to 

Madras  6  10  0  ...      6  10    0 

6.  Bepairs  to  figure  head 3  15  0...      3  15    0 

41161  18  7  ...  577  19  10 
With  interest  at  4  per  cent  per  annum  from  the  4th 
July  1875,  until  paid. 

The  plaintiffs,  on  the  12th  April  1876,  filed  a 
petition  in  objection  to  this  report,  in  so  far  as  it 
disallowed  the  second  item  in  the  schedule  and 
made  the  above  order  as  to  costs,  for  these  reasons 

(among  others) : 

(A.)  At  the  time  of  collision  the  Cheviot,  whioh  was  in 
Madras  Roads,  was  under  charter  to  take  a  cargo  from 
the  Goromandel  Coasts  to  London,  at  the  rate  of  55s.  per 
ton  nett  weight,  delivered,  and  was  heaving  short  in  order 
to  proceed  to  Gopalpore,  the  first  or  only  port  under  the 
charter.  The  cargo  which  she  would  have  carried  would 
have  been  a  dead  weight  cargo. 

(B.)  The  collision  occurred  on  the  1st  May  1875,  and  as 
the  Cheviot  was  so  damaged  that  she  oould  not  possibly 
reach  Gopalpore  by  the  10th  May,  the  charterers,  in 
accordance  with  a  power  given  to  them  to  that  effect,  can- 
celled the  charter. 

(C.)  By  the  time  the  Cheviot  was  repaired,  the  season 
had  nearly  dosed  and  freights  had  fallen. 

(D.)  The  Cheviot  was  not  sufficiently  repaired  to  take 
in  cargo  till  the  4th  July,  nor  sufficiently  repaired  to  pro- 
oeed  to  sea  till  the  18th  July. 

(E.)  On  the  4th  July,  the  Cheviot  oould  have  been 
chartered  for  a  similar  voyage  to  that  whioh  she  had  been 
chartered  at  title  rate  of  45f.  per  ton,  but  she  oould  not 
have  sailed  for  the  ports  of  loading  till  on  or  after  the  13th ; 
instead  thereof  she  was  loaded  at  Madras  on  and  after  the 
4th  July,  at  the  rate  of  45s.  per  ton  of  measurement 
goods. 

(F.)  The  plaintiffs'  olaim  is  for  the  difference  between    • 
the  freight  of  whioh  the  Cheviot  would  have  earned  under 
the  cancelled  charter-party  and  that  whioh  she  earned 
under  the  loading  at  Madras. 

The  plaintiffs  have  not  elaimed  or  received  demur- 
rage for  the  detention  of  the  Cheviot  after  the  4th  July. 

(O.)  If  the  plaintiffs  succeed  wholly  or  partially  in  their 
olaim,  the  oost  of  the  referenoe  ought  to  be  awarded  to 
them. 

and  prayed  the  court  to  order  the  report  to  be  re- 
formed by  allowing  to  the  plaintiffs  the  said  sum  of 
5831.  IBs.  9d.,  or  such  part  thereof  as  to  the  court 
may  seem  just,  and  by  condemning  the  defen- 
dants in  the  costs  of  the  reference,  and  that  the 
defendants  might  be  condemned  in  the  oosts  of 
the  appeal 
On  the  2nd  May  1876,  the  defendants  answered 

as  follows : 

1.  They  say  that  the  respective  reasons  alleged  in  the 
said  petition  were  not  borne  oat  by  the  charter-party  and        A 
evidenoe  produced  before  the  registrar  and  merchants.     ^ 
and  they  crave  leave  to  refer  to  suoh  charter-party  anr 
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2.  They  Bay  that  the  alleged  damage  claimed  by  the 
plaintiffs  in  respect  of  the  lose  of  the  said  charter-party 
was  too  uncertain  and  too  remote,  and  that  it  waa  there- 
fore properly  disallowed  by  the  registrar. 

3.  They  say  that,  regard  being  had  to  the  demurrage 
allowed  to  the  plaintiffs  and  to  the  other  facts  and  cir- 
cumstances of  the  ease,  the  plaintiffs  failed  to  prove  that 
they  had  in  fact  incurred  any  loss  by  reason  of  their  not 
having  fulfilled  the  said  charter-party,  and  that  on  the 
contrary  the  profits  actually  earned  by  the  plaintiffs  were 
fully  equal  to  the  profits  which  they  would  have  earned 
had  the  Cheviot  performed  the  said  voyage  to  Gopalpore 
and  received  her  intended  cargo  and  proceeded  to  London 
therewith  and  delivered  the  samelthere. 

4.  The  defendants  have  always  been  ready  and  willing 
to  settle  the  claims  of  the  plaintiffs  other  than  the  said 
olaim  for  loss  of  charter-party,  from  which  latter  claim 
alone  the  necessity  for  the  reference  arose. 

and  prayed  the  court  to  confirm  the  report  of  the 
registrar,  and  to  condemn  the  plaintiff  in  costs. 

June  13  and  July  20. — The  petition  came  on  for 
hearing  before  the  judge,  when  the  facts  stated 
in  the  petition  were  proved  or  admitted. 

Watkiu  Williams,  Q.C.  and  Phillimore,  for  the 
plaintiffs. — The  owners  are  entitled  to  recover  the 
loss  they  have  sustained  by  the  tort  of  the  defen- 
dants, and  to  be  put  in  the  same  position  exactly 
as  that  they  would  have  occupied  but  for  his  mis- 
conduct. The  question  of  remoteness  does  not 
arise  here,  as  the  charter-party  was  entered  into 
and  the  plaintiffs  were  actually  taking  the  first 
step  to  earn  the  money  under  the  charter-party 
when  they  were  prevented  from  doing  so  by  the 
act  of  the  defendants :  (Hadley  v.  Baxendale,  9 
Exch.  341 ;  Jeb8en  v.  East  and  West  India  Dock 
Company,  L.  Rep.  10  C.P.  300,  32  L.  T.  Rep. 
N.  S.  321 ;  and  the  notes  to  Vicars  v.  Wil- 
cocks,  in  Smith's  Lead.  Cas.  7th  edit.  vol.  2, 
p.  551,  et  seq.)  The  case  is  different  from  those  in 
which  damages  are  claimed  for  a  breach  of  con- 
tract, where  that  only  can  be  recovered  the  loss  of 
which  was  in  contemplation  of  both  parties  or 
which  was  the  natural  result  of  the  breach  of  con- 
tract :  (France  v.  Gaudet,  L.  Rep.  6  Q.  B.  199.) 
In  Davis  v.  Garreit  (6  Bing.  716)  the  owner  of  a 
barge  was  bound  to  make  a  restitution  in  integrum 
for  damage  done  to  a  cargo  through  his  wrongful 
deviation,  and  that  is  the  proposed  measure  here ; 
we  should  have  earned  all  we  asked  for,  and  are 
entitled  to  recover  it.  Had  the  cargo  been  on 
board,  and  the  delay  occasioned  a  loss  of  market, 
that  loss  would  have  been  recoverable,  and  this  is 
really  the  same  case.  He  also  referred  to  The 
Frederick  Warren  (Pritcharci's  Ad.  Digest,  p.  708  n. 
153),  and  The  Gladiator  (Pritchard's  Ad.  Digest,  p. 
707,  n.  143). 

22.  C.  Clarkson,  for  the  defendants. — The  damage 
claimed  is  too  remote.  Had  the  ship  been  at  her 
loading  port  ready  to  load  under  a  charter-party 
the  amount  might  perhaps  have  been  allowed,  but 
here  there  is  the  chance,  first,  of  the  non-arrival 
at  her  loading  port  at  all,  and,  Becond,  of  her  non- 
arrival  in  time  to  prevent  the  charterers  taking 
advantage  of  their  option  to  cancel  the  charter 
party ;  she  had  only  eight  or  ten  days  to  reach 
Gopalpore  in,  and  the  ordinary  chances  of  a  sea 
voyage  might  well  prevent  her  getting  there  in 
that  time.  The  case  is  the  same  in  principle  as 
Portman  y.  Middleton  (4  C.  B.,  N.S.,  322),  and  the 
notes  to  Vicars  v.  Wilcocks.  [Sir  Robert  Philli- 
hore  referred  to  Tlie  Parana  since  reported,  ante,  p. 
32.]  This  principle  is  further  illustrated  by  Walker 
v.  Goe  and  others  (3  H.  &  N.  395 ;  4  H.  &  N.  350). 
The  loss  of  the  charter-party  was  not  the  necessary 


result  of  the  damage,  but  of  a  clause  in  th 
party  itself,  requiring  the  ship  to  be  at  ( 
fcy  a  certain  date,  and  that  is  a  matter  v 
defendants  cannot  be  supposed  to  hav 
contemplation.  Hadley  v.  BaxendaU 
341),  so  far  as  it  is  in  point  at  all, 
my  contention  for  the  court  says :  "  1 
the  proper  rule  is  this — the  damage 
be  such  as  may  fairly  and  reasonably 
sidered  either  arising  naturally,  i.e.,  acco 
the  usual  coarse  of  things  ...  or  such 
reasonably  be  supposed  to  have  been  in  tb 
plation  of  both  parties."  Bnt  that  case  is  c 
measure  of  damages  for  breach  of  contrac 
a  tort ;  in  the  latter  class  of  cases  only  tha 
which  is  the  natural  and  obvious  resul 
tort  can  be  recovered,  for  nothrag'more  ca 
sidered  to  be  in  the  contemplation  of  tb 
at  the  time.  At  all  events,  they  can  onl; 
for  the  loss  of  the  chance  of  being  able  to 
charter-party,  not  for  the  loss  of  the 
party.  The  vessel  might  have  had  anothei 
party  to  come  into  operation  on  her  i 
England  from  Gopalpore;  if  so,  could  the 
recover  for  the  loss  of  that?  The 
remote  and  hypothetical.  Had  the  dn 
been  sustained  at  all  she  would  have 
much  time  and  sustained  loss  by  wear  an 
beating  back  again  from  Gopalpore,  am 
surance  for  the  voyage  would  have  been  hi] 
all  these  things  were  in  contemplation  of 
ties  to  the  charter,  and,  therefore,  the  * 
freight  was  higher;  besides,  they  have  go 
rage  at  4d.  per  ton  per  day,  and  this  is 
a  profitable  employment  of  the  ship  for  t 
five  days.  [The  Registrar,  in  reply  to  Si 
Phillimore,  explained  that  the  practio 
allow  demurrage  at  the  rate  of  2d.  per  tot 
for  the  actual  costs  of  the  employment  of 
and  another  2d.  as  representing  a  re 
profit  on  her  employment.]  The  plaintif 
shown  that  he  has  suffered  any  real  loss 
lost  IQs.  per  ton  of  freight,  but  he  has 
month's  time  on  the  voyage,  and  all  the  i 
tear  entailed  thereby,  the  extra  premiui 
8 u ranees,  and  has  been  paid  demurrag 
senting  the  profit-able  employment  of  hii 
3ixty-five  days.  Davis  v.  Garrett  is  differ 
this  case.  It  was  there  said  truly  that  i 
doer  could  not  qualify  his  wrong,  but  tl 
was  the  direct  cause  of  the  damage ;  in 
Registrar,  in  allowing  the  demurrage,  I 
further  than  any  case  at  common  law. 

Phillimore,  in  replv,  referred  to  f 
Gaudet  (L.  Rep.  6  Q.  B.  199),  and  admit 
some  deduction  must  he  allowed  for  the  sh 
of  the  voyage,  and  saving  of  wear  and 
claimed  to  be  entitled  to  the  amount  of  C 
freight  less  such  deductions,  and  less  Utf 
acutally  earned  on  the  voyage  from  Madisi 
was  an  inception  of  the  proceedings  to esn 
and  the  chance  of  not  earning  it  was  no  Mi 
that  of  a  person  for  whose  death  a  *  ^* 
under  Lord  Campbell's  Act,  not 
making  profits :  (Rowley  v.  London 
Western  Railway  Company,  Lt.  Ben. 
29  L.  T.  Rep.  N.  S.  180.)  Poi 
does  not  represent  a  profitable 
the  ship;  that  is  stated  in  the 
to  be  120  rupees  per  diem,  and 
days  make  a  difference  over  i 
allowed  of  2081. 15s.  We  had  an  ia* 
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in  the  freight,  and  had  we  insured  it,  could  have  I 
recovered  on  the  policy  (Maude  and  Pollock  on 
Merchant  Shipping,  2nd  edit.  p.  305),  and    the 
defendants  must  indemnify  us  to  the  same  extent. 

Cur.  adv.  vuU. 

Aug.  1. — Sir  Robert  Phillimore. — The  Cheviot, 
a  vessel  of  494  tons,  was  run  into  on  the  1st  May 
1875,  while  at  anchor  in  Madras  Roads,  by  the 
Star  of  India.  This  vessel  admitted  her  liability, 
■aid  the  usual  reference  was  ordered  to  the 
registrar,  assisted  by  merchants,  to  ascertain  the 
amount  of  damages.  On  the  27th  March,  1876, 
the  registrar  made  hip  report,  in  which  all  the 
items  of  the  plaintiffs'  claim  were  allowed  except 
one ;  each  party  to  pay  his  own  costs.  The  item 
not  allowed  was  for  the  loss  of  a  beneficial  charter- 
party,  estimated  at  583Z.  18*.  9(2. ;  the  whole  of  this 
sum  was  disallowed.  Against  this  ruling,  and 
against  that  which  left  each  party  to  pay  his  own 
costs,  the  owners  of  the  Cheviot  have  appealed. 

The  case  has  been  ably  and  carefully  argued 
before  me.  The  following  averments  in  the 
petition  are  proved  or  admitted.  [His  Lordship 
then  read  the  paragraphs  (A  to  E)  of  the  petition 
*et  out  above.] — The  clauses  of  the  charter-party 
to  which  it  is  necessary  to  refer  are  the  following : 
"  Twenty-five  working  days  are  to  be  allowed  the 
charterers  or  their  agents,  if  the  ship  be  not 
sooner  despatched,  for  loading  the  said  ship  on 
the  Goromandel  Coast,  to  commence  twenty-four 
hours  after  the  captain  has  given  notice  in  writing 
to  the  charterers'  agent  that  he  is  ready  to 
receive  cargo,  and  ten  days'  demurrage  over  and 
above  the  said  laying  days  at  120  rupees  per  day, 
to  be  paid  to  the  master  day  by  day  as  due  at  his 
option.  Time  occupied  in  changing  ports  not 
to  count  as  lay  days.  Lay  days  not  to  com- 
mence before  10th  April  1875.  Charterers  to 
have  the  option  of  cancelling  this  charter- 
party  if  the  vessel  do  not  arrive  at  her  first  load- 
ing port  and  be  ready  to  take  in  cargo  by  10th 
May." 

The  main  ground  upon  which  the  registrar 
founded  his  rejection  of  the  loss  of  the  beneficial 
charter-party,  and  which  has  been  insisted  upon 
in  the  argument  before  me,  was  that  the  claim  for 
damages  on  this  account  was  too  remote.  This 
was  the  main  ground,  but  the  registrar  appears 
also  to  have  held  that  the  proximate  cause  of 
the  loss  was  the  option  given  by  the  charter- 
party  to  the  charterer,  and  which  he  exercised,  of 
cancelling  the  agreement,  because  the  ship  did  not 
arrive  so  as  to  be  ready  to  take  in  cargo  by  the  10  th 
May.  I  may  dispose  of  this  latter  question  first.  I 
am  unable  to  see  how  the  granting  of  this  option 
which  it  was  perfectly  competent  for  the  owners 
of  the  Glieviot  to  do,  can  be  in  any  legal  sense 
considered  the  real  or  proximate  cause  of  the  loss. 
Bat  for  the  damage,  there  is  every  presumption 
that  the  Cheviot  would  have  arrived  in  proper 
time,  and  that  there  would  have  been  no 
opportunity  given  for  the  exercise  of  the  option. 
'With  regard  to  the  main  objection  of  remote- 
ness, it  has  been  contended  that  the  ordinary 
length  of  the  voyage  was  six  months  and  Bix 
days;  it  is  admitted  that  the  ship  had  eight 
•days  over  the  time  necessary  to  enable  her 
to  get  to  her  loading  port  in  time  to  fulfil 
is,  and  that  at  the  time  the  collision  occurred, 
•according  to  the  evidence  of  the  captain,  the 
Gktrioi.  was  ready  to  proceed  to  Gopalpore,  which 


was  the  first  port  she  had  to  proceed  to  on  the 
Coromandel  Coast  to  load,  and  indeed  the  crew 
were  actually  heaving  short  on  board  the  Cheviot 
for  the  purpose  of  getting  under  weigh  to  proceed 
to  the  said  port  of  Gopalpore.  The  voyage  may, 
therefore,  be  said  to  have  begun,  but  it  is  con- 
tended that  nevertheless  the  ship  might  have 
met  with  some  perils  before  she  arrived  at  her 
loading  port,  might  have  been  lost,  or  at  least 
delayed  by  bad  weather,  and  that  all  the  plaintiffs 
can  be  said  to  have  lost  was  the  chance  of  per- 
forming the  charter-party,  which  is  too  remote  an 
item  to  be  taken  into  account  in  the  consideration 
of  compensation.  The  answer  to  these  objec- 
tions appears  to  me  to  be  chat  though  they  may 
avail  to  show  that  the  whole  sum  which  re- 
presents the  loss  of  the  beneficial  charter-party 
cannot  be  claimed,  but  that  a  certain  deduction 
should  be  made  from  it,  they  do  not  avail  to 
show  that  the  item  should  be  entirely  struck  out. 
With  respect  to  various  decisions  which  were 
cited  relating  to  cases  of  insurance  contracts  and 
the  like,  I  must  observe  that  this  is  tho  case  of 
compensation  demanded  from  a  wrongdoer  and 
governed  by  different  principles  of  law.  In  the 
case  of  The  HaUey  (L.  Rep.  2  A.  &  B.  3;  17 
L.  T.  Rep.  N.  S.  329 ;  2  Mar.  Law  Cas.  O.  S. 
556),  I  said  what  I  must  now  repeat:  "I 
gladly  avail  myself  of  Dr.  Lushington's  lan- 
guage in  this  matter  in  a  case  in  which  he 
distinguishes  —  speaking  of  the  duty  of  the 
registrar  and  merchants  as  referees  of  the  High 
Court  of  Admiralty —  between  cases  of  collision 
and  cases  of  insurance.  '  One,'  he  says  (The 
Gazelle,  2  W.  Rob.  p.  280),  'of  the  principal 
and  more  important  objections  to  the  report 
under  consideration  is  this:  that  the  registrar 
and  merchants  in  fixing  the  amount  to  be 
paid  for  repairs  and  the  supply  of  new  articles 
in  lieu  of  those  which  have  been  damaged  or 
destroyed,  have  deducted  one-third  from  the  full 
amount  which  .such  repairs  and  new  articles  would 
cost.  This  reduction,  it  is  said,  has  been  made  in  con- 
sideration of  new  materials  being  substituted  for  old, 
and  is  justified  upon  the  principle  of  a  rule  which 
is  alleged  to  be  invariably  adopted  in  cases  of 
insurance.  The  first  question  then  which  I 
have  to  consider  is  the  applicability  of  the  rule  in 
question  to  a  case  of  the  present  description,  and 
wns  question,  it  is  obvious,  involves  principles  of 
considerable  importance,  not  only  as  regards 
the  decision  in  this  particular  case,  but  as  estab- 
lishing a  rule  for  assessing  the  damage  in  all 
other  similar  oases.  Now  in  my  apprehension  a 
material  distinction  exists  between  cases  of 
insurance  of  damages  by  collision  and  for  the 
following  reasons.'  And  then  the  learned  judge 
explains  the  nature  of  an  insurance  contract,  and 
he  continues  :  *  With  regard  to  cases  of  collision 
it  is  to  be  observed  that  they  stand  upon  a  totally 
different  footing.  The  claim  of  the  suffering 
party  who  has  sustained  the  loss  arises  not  ex 
contractu  but  ex  delicto  of  the  party  by  whom  tho 
damage  has  been  done,  and  the  measure  of  the 
indemnification  is  not  limited  by  the  terms  of  any 
contract,  but  is  co-extensive  with  the  amount  of 
the  damage.  The  right  against  the  wrongdoer 
is  for  a  restitutio  in  integrum,  and  this  restitutio 
he  is  bound  to  make  without  calling  upon  the 

ry  injured  to  assist  him  in  any  way  whatever, 
the   settlement   of    the   indemnification   be  A 
attended  with  any  difficulty,  and  in  these  oaf 
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difficulties  must  and  will  frequently  occur,  the 
party  in  fault  mast  bear  the  inconvenience.  He 
nas  no  right  to  fix  this  inconvenience  upon  the 
injured  party,  and  if  that  party  derives  incidentally 
a  greater  benefit  than  mere  indemnification,  it 
arises  only  from  the  impossibility  of  otherwise 
affecting  such  indemnification  without  exposing 
him  to  some  loss  or  burthen  which  the  'law  will 
not  place  upon  him.'  "  In  the  more  recent  case  of 
France  v.  Gaudet  (L.  Rep.  6  Q.  B.  190),  the  distinc- 
tion between  an  action  of  contract  for  the  recovery 
of  damages,  and  an  action  against  a  wrongdoer, 
appears  to  have  been  very  clearly  taken. 

Lastly,  it  has  been  contended  that  the  grant 
of  demurrage  in  this  case  of  4d.  per  ton  per 
day  from  the  1st  May  to  the  4th  July  (sixty- 
five  days)  puts  an  end  to  any  claim  founded 
on  difference  of  freight,  and  includes  the  pro- 
fitable employment  of  the  ship  during  that 
time:  that  2d.  per  ton  covers  the  expenses, 
and  the  other  2d.  per  ton  compensates  the 
owner  for  the  use  of  the  capital.  I  am  not 
of  opinion  that  on  those  accounts  the  claim 
founded  on  the  difference  of  freight  is  ex- 
tinguished. It  is  not  merely  the  beneficial  oharter- 
Sarty  which  is  lost,  but  also  the  sixty-five  days 
uring  which  the  vessel  has  not  been  beneficially 
employed,  and  upon  the  whole  I  am  of  opinion 
that  I  must  refer  this  matter  again  to  the 
registrar,  with  the  assistance  of  merchants,  to 
report  upon  what  may  be  in  the  circumstances, 
according  to  their  opinion,  a  compensation  for  the 
loss  of  the  beneficial  charter-party. 

The  whole  sum,  viz.,  5831.  lbs.  9 i.,  ought  not  to  be 
granted,  and  indeed  is  not  claimed.  Among  the  de- 
ductions from  this  sum  will  have  to  be  considered 
the  difference  between  a  voyage  from  Madras  to 
London  and  from  the  Coromandel  Coast  to 
London ;  the  saving  of  what  is  called  wear  and 
tear  to  the  vessel,  and  the  uncertainties  and  perils 
incident  to  all  sea  voyages.  Other  circumstances 
justifying  deductions  will  perhaps  suggest  them- 
selves to  the  great  experience  of  the  registrar  and 
merchants,  as  to  which  I  have  no  desire  to  fetter 
their  discretion.  The  judgment  which  I  now 
deliver  is  that  the  items  for  the  loss  of  the  bene- 
ficial charter-party,  which,  as  being  too  remote 
and  uncertain  has  been  disallowed,  ought  to  be 
considered  and  allowed,  subject  to  all  just  and 
reasonable  deductions.  The  question  of  costs 
must  stand  over  till  the  amended  report  is  made. 

Solicitors  for  the  plaintiffs,  Lowless  and  Co. 
Solicitors  for  the  defendants,  Sax  ton  and  Co. 


Tuesday,  July  18,  1876. 
The  Julina. 

Wages — Cause  by  default — Waiver  of  proceedings 
— Intervention  of  foreign  consul — Solicitor — 
Officer  of  court. 

Where  a  ship  has  been  sold  in  a  cause  in  which  no 
appearance  has  been  entered,  and  the  proceeds 
remain  in  the  registry,  all  preliminary  proceed- 
ings in  a  cause  of  wages  may  be  waived,  and  the 
money  due  paid  out  of  court. 

TJie  court  will  not  pay  the  money  to  a  foreign 
consul  at  his  request,  out  will  require  the  solicitor 
of  the  parties  to  satisfy  any  claims  the  consul 
may  have  before  receiving  the  money. 

In  this  case  the  Julina,  which  was  a  Russian 

vessel,  had  been  sold  by  order  of  the  court  in 


another  suit  in  which,  the  proceedings  had  b 
default  of  appearance,  and  the  proceeds  < 
sale  remained  in  the  registry. 

W.  O.  F.  Phillimors  replied  on  behalf  c 
master  and  a  portion  of  the  crew,  that  the ' 
due  to  them,  and  a  sum  of  money  by  way  of 
cum,  as  well  as  in  respect  of  certain  nea 
expenses  incurred  by  them,  should  be  paid 
court  at  once  without  requiring  them  t 
pleadings  or  take  the  other  steps  enstomar 
case  of  default  of  appearance. 

The  Registrar  read  a  letter  from  the  Bi 
consular  officer  stating  that  he  had  made  ad? 
of  money  to  the  crew  for  their  expenses,  and 
by  the  law  of  Russia  the  money  payable  t 
crew  ought  to  be  paid  to  him  on  their  behalf 

Sir  R.  Phillimobb  made  an  order  wa 
under  the  circumstances  all  the  preliminary 
in  a  cause  by  default,  and  ordering  the  moo 
be  paid  out  of  court,  on  the  solicitor  of  the  p 
before  the  court  undertaking  to  pay  the  Si 
consular  officer  the  sums  he  had  advance 
necessaries  or  producing  his  receipt. 


June  27  and  Aug.  8.  1876. 

The    Evangkubtria. 

Jurisdiction — Foreign  vessel — Possession — Fo 

mortgage — Decree  of  foreign  court — Intern 

of  foreign  consul — Practice. 

The  arrest  necessary  to  found  the  jurisdiction  t 

High  Court  of  Justice  (Admiralty  Division) 

claims  by  mortgagees  of  foreign  ships  under  i 

Vict.  c.  65,  must  be  in  a  cause  over  vhid 

court  has  jurisdiction ;  a  mere  de  facto  am 

not  sufficient. 

The  High  Court  of  Justice  (Admiralty  Disk 

has  jurisdiction,  independent  of  the  Judicst 

Acts,  to  and  will  entertain,  on  the  interventits 

the  representative  of  a  foreign  state,  or  hfi 

consent  of  parties,  a  cause  of  possession  or  as 

gage  of  a  foreign  ship  belonging  to  suchttski 

far  as  to  ascertain  the  true  position  of  the  ds9 

ants  and  the  nature  of  tlieir  title,  and  wiU,  ssm 

it  is  for  the  advantage  of  all  parties,  order  sm 

of  tlie  ship. 

The  See  Reuter  (1  Dods.  22)  followed. 

Where  a  defendant  objects  to  t)is  jurisdiction  ■ 

cause  in   rem,  ana  appears  under  prt 

former  practice  of  the  High  Court  of  Ac 

as  to  proceedings  under  protest,  must  be  ( 

throughout. 

This  was  a  cause  of  possession. 

The  Fvangelistria,  a   Greek  vessel,  arriialj 
Falmouth  in  April,  1876,    and  whilst  ttet 
defendants,  two  brothers  of  the  name  of" 
who  at  that  time  had  the  control  of  the 
were  by  the  authority  of  the  Greek  oonsaii 
missed,  and  the  plaintiff  Empirikos  sat  '*'" 
for  them,  on  the  ground  that  by  the  ji  " 
a  Greek  court  at  Syra  the  plaintiff  was 
to  the  possession  of  the  vessel.     The  vessel  i 
under  the  control  of  the  plaintiff  to  SwanuM 
whilst  there  the  plaintiff  was  forcibly  dispoaaT 
and  the  master  appointed  by  him  expelled) 
her  by  the  defendants     Whilst  at  Si 
vessel  was  arrested  in  a  cause  of  neo 
which  cause  the  present  plaintiff  appeaiail 

Erotest  on  the  ground  that  the  alleged  natjj 
ad  been  supplied  in  a  foreign  port,  aaiJl 
court  had  no  jurisdiction.    Whilst  tbs 
still  under  arrest  in  that  suit  the  {44 
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Phillimoee. — The  old  practice  must  be  carried 
oat  entirely,  and  not  merely  partially.]  I  have  to 
ask  for  time  to  file  the  answer  on  protest. 

Sir  B.  Phillimoee  dismissed  the  defendants' 
motion  with  costs,  and  gave  the  plaintiff  a  fort- 
night's time  to  file  his  answer  on  protest. 

The  petition  on  protest  being  admitted,  on  the 

17th    July  1876,    the    plaintiffs    delivered   their 

answer,  which,  after  admitting  the  truth  of  the 

1st,  and  denying  the  truth  of  the  2nd  paragraphs 

of  the  petition  on  protest,  proceeded  as  follows : 

8.  By  an  agreement  or  deed  of  sale,  dated  the  21st 
Sept.  1874,  and  duly  made  at  Syr*,  in  the  Kingdom  of 
Greeoe,  before  a  notary  public,  with  all  the  formalities 
required  by  the  law  of  Greeoe,  and  numbered  15,742, 
the  defendants  being  owners  of  the  Evangelistria,  sold 
to  the  plaintiff  the  Evangelistria,  and  delivered  to  him 
the  possession  thereof  for  the  prioe  of  54,450  drachma  of 
government  tariff  (Greek),  paid  to  them  by  the  plaintiff. 

4.  The  said  agreement  was  valid  and  effectual  accord- 
ing to  the  law  of  Greeoe  to  pass  the  property,  ownership, 
and  right  of  possession  of  the  said  ship  to  the  plaintiff, 
in  whom  snch  property  and  ownership  and  right  of 
possession  have  been  ever  since  and  are  now  vested. 

5.  Suoh  sale  to  the  plaintiff  was  duly  registered  on 
the  23rd  Sept.  1874,  at  the  Port  of  Syra  aforesaid,  by  the 
proper  authorities,  and  the  plaintiff  thereupon  became, 
and  has  ever  since  been,  and  skill  is  the  sole  registered 
owner  of  the  said  ship. 

6.  On  the  4th  Oct.  1874,  an  agreement,  being  the  agree- 
ment mentioned  in  the  4th  paragraph  of  the  said  petition, 
was  entered  into  between  the  plaintiff  and  the  defendants. 
Snch  an  agreement  was  and  is  in  the  Greek  language, 
and  the  following  is  a  correct  translation  thereof  : 

It  is  this  day  agreed  between  the  undersigned  Constan- 
tino Empirikos  of  the  one  part,  Gianuli  N.  Piangos  and 
George  N.  Piangos  of  the  other  part,  the  following : 

I.  By  an  agreement  made  before  the  notary  public,  S. 

Bisti,  dated  the  22nd  Sept.  a.d.  1874,  No.  15,742, 
Messrs.  Gianuli  N.  Piangos  and  George  N.  Pianffos, 
sold  to  Constantino  Empirikos  their  ship  called 
Evangelistria  at  the  prioe  of  54,450  drachmas,  of 
government  tariff. 

II.  Kight  of  repurchase  of  ship  is  conferred  on  the 
brothers  Piangos,  such  right  to  be  exercised 
within  a  period  of  three  years  commencing  from 
the  date  of  the  sale  document  No.  15,742,  within 
which  time  they  have  the  right  to  pay  to  Mr.  C. 
Empirikos  in  full  or  by  any  instalments,  the  above 
amount,  with  interest  at  the  rate  of  20  per  cent, 
per  annum ;  they  will  also  pay  the  sum  of 
5381  drachmas  government  tariff,  with  interest 
thereon,  which  according  to  the  particulars  given 
below  in  Clause  III.,  Mr.  Empirikos  paid  up  to  this 
day ;  and  also  any  sum  or  sums  which  Mr. 
Empirikos  may  in  future  pay  for  accounts  of 
Messrs.  Piangos.  After  payment  of  all  the  above 
sums  Messrs.  Piangos  will  become  the  rightful 
owners  of  the  ship. 

III.  M.  Empirikos  has  this  day  paid  to  the  brothers 
Gianuli  N.  Piangos  and  George  N.  Piangos  5381 
10  per  oent.  drachmas  government  tariff,  and  is  a 
loan  for  the  settlement  of  the  accounts  for  the 
purchase  of  ship,  building  material,  and  for  the 
Deoessary  expenses  for  dispatching  the  ship.  On 
the  above  sum  interest  at  the  rate  of  20  per  oent. 
per  annum  will  be  charged  from  this  date. 
The  interest  or  the  54,450  drachmas,  and  5381 
10  per  oent.  drachmas  must  be  paid  down  regularly 
every  voyage,  and  at  the  port  of  discharge  of  the 
ship.  At  the  end  of  the  second  year  one-third  of 
the  whole  sum  at  least  must  be  repaid  to  Mr. 
Empirikos,  and  there  must  not  be  any  default  in 
the  payment  of  interest,  otherwise  in  case  of  the 
non  regular  payment  of  the  interest,  or  in  default 
of  payment  of  one-third  of  the  original  sum  at  the 
end  of  two  years,  Mr.  Empirikos  has  the  right  to 
sell  the  ship  at  public  auction,  hereafter  giving 
notice  to  the  Piangos  brothers  to  be  present  at  such 
auction.    In  such   oase  Mr.  Empirikos  has   the 
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ht  of  bidding  for  the  ship  at  the  auction. 


V.  After  the    sMp  ia   eold,  according  to  the  above  i 


clause,  out  of  the  prioe  fetched  sL  Eapirjb 
be  repaid  the  sum  of  59,831  drachmas  10  per 
government  tariff,  and  interest  thereon,  ■ 
pauses  incurred,  and  whatever  other  ems 
have  paid  for  account  of  Messrs.  Pisngos,saii 
deducting  the  above  there  ia  any  hahmnehft 
balance  remains  for  the  benefit  of  the  fas 
Piangos. 

VI.  The  profits  as  well  m  the  losses  of  the  si 
the  period  of  three  yean,  as  well  ss  all  cm 
are  for  account  of  the  brothers  Pisafos,  < 
they  entirely  concern,  and  who  have  a  ng 
insure  in  their  own  name  the  sum  of  1 
drachmas  on  the  value  of  the  shipment  vi 
any  responsibility  on  the  pert  of  M-  Empixii 
the  payment  of  the  insurance  premiums  tarn 

Til.  After  the  expiration  of  the  last  day  of  tis 
years  the  right  of  re-purchase  on  the  parti 
brothers  Piangos  peases,  and  the  ship  rsssi 
indisputable  property  of  M.  Emnirikos,  fin 
value  equal  to  the  rami  mentioned  in  tk 
document  No.  15,742.  In  addition  to  this  si 
belonging  to  M.  Empirikos  that  the  Pi 
have  in  their  hands  at  the  time  will  be  ti- 
the value  of  the  ship. 

VIII.  Captain  of  the  ship  foe  the  period  of  thru 
will  be  one  of  the  brothers  Piangos,  ■ 
Empirikos  has  the  right  to  appoint  a  ■ 
superintendent  on  the  ship,  taking  his  sml 
the  captain.  In  oase  the  oaptaon  is  disna 
brothers  Piangos  have  the  right  of  sail 
ship  through  a  court  of  law,  and  if  the  ■ 
tendent  is  dismissed  M-  £mpirikos  halts 
of  the  sale  of  the  ship.  The  expense!  • 
keeping  of  the  superintendent  are  bona  I 
Pungoe  brothors. 

Two  similar  documents  were  made  and  signed  I 
contracting  parties. 

Syra,  4th  Oct  1874. 

fCoxBTAjrrnm  Enron 
Signed  <  GjanttXjI  N.  Piajtoos. 
JLQzobob  N.  PiAjrooa 

Copied  by  Constantino  Empirikos. 

7.  In  pursuance  of  the  said  agreement  the  Evm§i 
proceeded  upon  several  voyages  in  charge  of  aai 
the  command  of  the  defendants,  or  of  one  or  el 
them. 

8.  Before  the  Evangelistria  ootold  leave  the  Eg 
of  Greeoe  to  proceed  on  such  voyages  the  plana 
compelled  by  the  law  of  Greeoe  to  give,  and  he  till 
she  left  the  Kingdom  of  Greeoe  give,  with  tail 
ledge  of  the  defendants,  a  bond  to  the  proper  asm 
in  two-thirds  of  the  value  of  the  BvangeUstmt 
tional  for  the  return  of  the  Evangelistria  to  the  Hi 
of  Greeoe  within  the  period  of  twe  years  fron  ts 
of  her  so  leaving  Greeoe.  The  eaid  period  of  tat 
will  expire  in  the  month  of  September  now  sol1 
ing. 

0.  The  plaintiff  denies  the  allegations  oontaiaaU 
4th  paragraph  of  the  said  petition,  and  sayi  m 
sum  of  54,450  drachmas  and  5381,  10  per  otntem 
are  still  owing  to  the  plaintiffs,  and  the  Jifuinkss 
made  default  in  the  payments  of  interest  dm sat 
terms  of  the  said  agreement  of  the  4th  Oct  IP 
that  large  sums  of  money  are  now  due  and  owsft 
plaintiff  from  the  defendants  in  respect  of  Baosaw 

10.  On  or  about  the  15th  Oct.  1875  the  plans* 
tuted  a  suit  in  the  Commercial  Division  of  tat ( 
First  Instance  at  Syra  aforesaid,  being  aooarii 
petent  jurisdiction  in  that  behalf,  against 

dants,  and  prayed  the  said  court    by 

default  as  aforesaid,  and  upon  other  g. 
that  the  defendants  or  such  one  of  them 

master  of  the  Evangelistria  should  be  t 

man  of  his  (the  plaintiff* s)  confidence,  end 

ship  should  be  brought  to  Syra,  and  that  s ; 
execution  of  the  decision  should  be  orders! 
the  personal  arrest  of    the   defendants, 
defendants  should  pay  the  costs. 

11.  The  defendants  were  duly  snramooail 
the  said  suit  in  accordance  with  the  lawaT 
failed  to  appear  therein. 

12  On  the  22nd  April,  1876,  the  said 
before  the  said  court,    and  the  said  u 
judgment  therein,  and  ordered  immilwaw 
uauui  lioin  the  bold  ship,  aud  Umt    " 
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d  by  a  captain  enjoying  the  plaintiff's  confidence, 
tiered  the  personal  arrest  of  the  defendants,  and 
ined  them  in  costs,  and  requested  the  proper 
i  to  execute  or  assist  in  executing  the  said  judf  • 

tj  order  of  such  judgment  the  Greek  oonsular 
Lties  in.thifl  country,  being  the  proper  authorities 
;  behalf,  dismissed  the  defendants  from  the  said 
a  her  arrival  at  Falmouth  on  or  about  the  28th 
876,  and  put  on  board  her  a  person  appointed  by 
intiff  and  enjoying  his  oonfidenoe,  and  put  her 
e  possession  of  suoh  person  on>  behalf  of  the  plain, 
d  suoh  person  took  the  said  ship  from  Falmouth 
asea  to  discharge  her  cargo. 
m  the  arrival  of  the  said  ship  at  Swansea,  the 
ints,  against  the  will  of  the  plaintiff  and  of  the 
[msulate   authorities,   forcibly  ejected   the    said 

so  appointed  by  the  plaintiff  from  the  said  ship, 
rcibly  took  possession  of  her,  and  they  remained 
lession  of  her  against  the  will  of  the  plaintiff  and 
laid  consulate  authorities. 

ty  the  law  of  Greece  all  persons  in  charge  of  any 
vessel  entering  a  foreign  port  are  required  to 

all  the  ship' 8  papers  with  the  Greek  oonsular 
at  such  port.  On  the  arrival  of  the  said  ship  at 
a,  the  Vice.  Consul  of  Greece  at  that  port,  being 
rosular  officer  as  aforesaid,  applied  to  the  defen- 
ind  required  them  to  deposit  suoh  papers  with 
luoh  papers  include  the  libretto  or  certificate  of 
r  showing  the  ownership  of  the  said  ship.  The 
ints  have  refused  and  still  refuse  so  to  deposit 
tpers,  and  the  plaintiff  is  unable  to  obtain  pos- 
of  the  said  papers,  including  the  said  libretto, 
h  such  libretto  shows  the  plaintiff  to  be  sole 
rf  the  said  ship. 

he  plaintiff  admits  the  truth  of  the  allegations 
ed  in  the  6th  and  7th  paragraphs  of  the  said 

he  defendants  have  threatened  and  intend,  unless 
ed  by  the  court,  to  take  the  Evany rtistria  to  South 
Dr  to  some  other  foreign  port  or  place  not  being  a 
x>rt  or  place,  and  to  deprive  the  plaintiff  of  the 
•f  taking  the  Evangelistria  to  Greece  within  the 
owed  by  the  said  bond,  and  of  the  power  of  selling 
ingelistria  at  3yra,  under  the  said  agreement  of 

of  Oct.  1874,  and  they  refuse  to  give  up  posses- 
the  said  ship  to  the  plaintiff,  and  the  plaintiff 
obtain  possession  of  the  said  ship  or  of  the 
without  the  assistance  of  this  honourable  court. 

answer  then  prayed  the    court    to    pro- 

for  its  jurisdiction,  and  to  overrule  the 
i  on  protest,  and  to  condemn  the  defen- 
in  costs.     On  the  2nd  Aug.  the  defendants 

by  a  simple  denial  of   the  answer  and 

of  issne,  and  on  8th  Aug.  the  question 
(diction  came  on  for  argument, 
scussion  arose  as  to  the  mode  in  which  the 
is  to  be  brought  before  the  court  for  deci- 
he  defendants  contending  that  the  court 
as  in  the  case  of  a  demurrer,  to  decide  on 
Etdings  as  they  stood,  the  plaintiffs  main- 

that  the  defendants  must  prove  by  evi- 
he  facts  averred  in  the  petition  on  protest, 
nt  ruled  that  although  on  motion  to  reject 
on  on  protest  the  facts  therein  stated  must 
n  as  true,  yet  at  the  hearing  on  protest  it 
ferent,  and  that  the  defendants  must  now 
3  evidence  in  support  of  their  petition,  and 
ie  plaintiffs  would  then  be  at  liberty  to 
heir  answer,  and  that  the  former  practice 
ititions  on  protest  must  prevail.  The  de- 
;s  were  then  called  in  support  of  their  poti- 
nd  in  their  evidence  claimed  to  be    the 

of  the  ship,  the  plaintiffs  by  their  oross- 
ition  and  the  subsequent  evidence  setting 
same  claim.  The  defendants  stated  that 
ntiffs  were  only  mortgagees. 
judgment  of  the  Greek  Court,  with  the 
nt  (an  ordinary  bill  of  sale)  referred  to  in 
paragraph  of  the  answer,  attached  to  it, 


and  also  the  document  set  out  in  the  4th  para- 
graph of  the  answer,  were  put  in  in  evidence, 
and  the  Greek  Consul-General  deposed  that  on 
the  instructions  of  his  government  he  was  desirous 
that  the  court  should  if  possible  exercise  jurisdic- 
tion. 

Aug.  8.— Benjamin,  Q.  C.  and  W.  0.  F.  Philli- 
more,    for   the    defendants,  in    support    of    the 
petition. — The  question  is  not  one  of  ownership 
or  possession,  but  of  mortgage ;  the  payment  of 
interest    is  inconsistent   with    ownership.      The 
court  has  no  jurisdiction  to  entertain  a  question  of 
mortgage  except  by  statute.    3  &  4  Vict.  c.  65, 
SB.  3,  4,  applies  only  to  British  ships,  and  to  them 
only  when  under  arrest ;  even  if  it  could  apply  to  a 
foreign  vessel  at  all,  it  can  plainly  only  do  so  when 
the  vessel  is  under  arrest,  and  this  vessel  cannot  be 
considered  to  have  boen  under  arrest,  as  the  arrest 
was  not  a  lawful  one,  and  consequently  a  mere 
nullity.    24  Vict.  c.  10,  ss.  8,  11,  applies  expressly 
only  to  British  registered  ships,  and  mortgages 
registered    under  the  Merchant   Shipping  Acts, 
and  therefore  cannot  include  the  case  of  a  foreign 
ship  and  foreign  mortgage :   (Tlie  Innisf alien,  L 
Rep.    1    Ad.   72;     16  L.  T.   Rep.   N.   S.   71;   2 
Mar.  Law  Cas.  O.  S.  470.)     The    judgment   of 
the  Greek  court  at    Syr  a  was  given  on  an  ob- 
viously defective  knowledge  of   the  facts.     Only 
one  document   is  annexed  to  it,  and  referred  to 
in   it,    and    that  is    a  document    apparently   of 
sale,     but     the     subsequent     document    which 

Elainly  shows  the  nature  of  the  transaction  to 
e  a  mortgage,  was  not  shown  to  the  court 
and  is  not  referred  to  in  the  judgment.  Besides, 
the  judgment  was  obtained  without  any  notice 
being  given  to  the  present  defendant  on  pro- 
test, and  in  his  absence:  (The  Highlander,  2 
W.  Bob.  109.)  In  a  matter  of  co-ownership  the 
court  might  in  virtue  of  its  original  jurisdiction 
entertain  a  cause  by  request  of  the  parties  or  of 
their  government  {The  See  Renter,  1  Dods.  22), 
but  not  in  a  case  of  mortgage  where  the  authority 
given  by  the  statute  is  limited  by  the  statute  to 
British  vessels  and  mortgages  under  the  Merchant 
Shipping  Act.  Even  if  the  court  could  obtain 
jurisdiction  the  question  must  be  decided  by 
English  law,  as  it  is  here  a  question  of  pro- 
cedure and  is  governed  by  the  lex  fori.  The 
court  must  dismiss  the  suit  and  allow  us  to 
take  the  ship  and  pay  tho  mortgagees  their 
interest.  A  mortgage  is  unknown  to  the  law 
maritime,  and  if  the  Court  of  Admiralty  had 
no  jurisdiction  in  this  cause,  the  Judicature  Acts 
have  made  no  difference,  for  the  High  Court  of 
Justice  has  only  acquired  the  same  jurisdiction  in 
rem  as  the  Court  of  Admiralty  had,  and  this  is  a 
suit  in  rem.    They  also  referred  to 

The  Cathcart,  L.  Bep.  1  Ad.  &  Eco.  314;  16  L.  T. 

Bep.  N.  S.  211 ; 
The  Neptune,  3  Hagg.  132 ; 
Simpson  v.  Fogo,  8  L.  T.  Bep.N.  S.  61 ;  1  Mar.  Law 

Gas.  0.  S.  312. 

Clarhson,  for  plaintiffs. — Belief  in  rem  may 
be  obtained  now  in  any  division  of  the  High 
Court  (Supreme  Court  of  Judicature  Act  1873, 
sect.  4,  sub-sects.  6,  7),  it  is  only  a  question  of 
procedure,  and  each  division  and  every  judge  has 
all  the  powers  of  any  court  (Supreme  Court  of 
Judicature  Act  1873,  sect.  39),  and,  therefore,  the 
court  has  jurisdiction  to  entertain  the  suit, 
whether  in  rem  or  in  personam.  Here  the  writ  was 
in  personam,  but  the  warrant  in  rem  was  only  ft 
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subsequent  matter  of  procedure  in  the  cause. 
The  Greek  judgment  must  be  taken  to  be  a  good 
judgment.  The  absence  of  the  defendant  may  be 
immaterial,  as  it  frequently  is  in  the  practice  of 
this  and  the  divorce  divisions  of  the  High  Court, 
and  even  supposing  this  to  be  a  mortgage,  the 
plaintiffs  were  mortgagees  in  possession  both 
de  facto  and  de  jure  until  they  were  unlawfully 
ousted  by  the  defendants,  and,  therefore,  this  is  a 
suit  of  possession,  and  exactly  similar  to  The  See 
Renter  (1  Dods.  22). 

PhiUimore,  in  reply. 

Sir  B.  Phillimorb. — This  case  has  been  very 
carefully  and  elaborately  argued,  and  it  raises  a 
question  by  no  means  free  from  difficulty ;  but  at 
the  same  time  a  careful  examination  of  the  matter 
results  in  this,  that  the  only  question  is,  whether 
tbe  court  has  -jurisdiction  to  examine  into  the 
claims  of  the  respective  parties  or  not.  It  is  not 
a  question  whether  the  law  of  Greece  is  in  favour 
of  one  party  or  the  other,  but  whether,  under  the 
circumstances — and  they  are  very  peculiar — the 
court  ought  to  decline  jurisdiction  to  inquire  into 
the  matter  at  all.  The  contest  is  between  two 
foreigners,  each  claiming  possession  of  the  vessel, 
one  contending  that  he  was  the  original  possessor 
and  that  he  has  never  parted  with  the  property  in 
the  ship  by  sale  or  otherwise ;  the  other,  that  the 
former  had  parted  with  the  property  in  the  ship, 
and  that  the  right  of  possession  nad  passed  to  him. 
One  of  the  pieces  of  evidence  which  has  been  sub- 
mitted to  the  court,  and  which  has  been  gravely 
discussed,  is  the  judgment  of  the  Greek  Court  of 
First  Instance  at  Syra,  where  the  court  pronounced 
in  favour  of  the  ownership  of  one  of  the  defendants 
upon  the  question  of  the  expulsion  of  one  captain 
and  the  substitution  of  another.  Against  the 
judgment  many  objections  have  been  taken,  but  it 
has  been  enforced  by  the  Consul- General  of  Greece 
in  this  country  so  far  as,  in  his  opinion,  it  was 
competent  for  him  to  do  so,  and  he  has  expressed 
his  desire  that  the  court  should,  if  possible, 
exercise  jurisdiction  in  the  matter. 

It  has  been  contended  that  this  court  had  no 
original  jurisdiction  in  questions  of  mortgage,  and 
many  authorities  have  been  cited  to  establish,  that 
proposition,  and  to  show  that  previously  to  the 
statute  giving  a  limited  authority  over  mortgages, 
the  Court  of  Admiralty  had  no  jurisdiction  over 
mortgages  even  of  British  vessels,  and  that  if  they 
had  none  by  English  law,  still  less  had  they  any  in 
a  case  of  foreign  law.  The  question,  upon  the  autho- 
rities cited,  appears  to  be  still  an  undecided  one. 
But  here  the  question  is  whether  the  plaintiff  is 
not  to  all  intents  and  purposes  the  owner  of  the 
vessel.  The  defendants  have  assumed  by  their 
protest,  to  maintain  the  position  that  the  court  is 
not  competent  to  entertain  a  suit  of  this  descrip- 
tion. 

Now  this  court  has  always  been  in  trw 
habit  of  entertaining  suits  between  foreigners  in 
matters  of  Admiralty  law  and  jurisprudence.  In 
The  See  Renter  (1  Dods.  22),  Lord  Stowell  said  •. 
"The  court  has  never  entertained  suits  of 
this  kind " — i.e.,  causes  of  possession  between 
foreigners — "  unless  the  cases  had  been  referred 
to  its  decision  by  the  consent  of  parties,  or 
by  the  intervention  of  the  representative  of  the 
foreign  state  devolving  the  jurisdiction  of  his  own 
country  on  the  court."  He  then  proceeds  to 
consider  whether  the  authority  in  the  case  before 
him  could  be  considered  equivalent  to  the  oonsent 


of  an  accredited  agent  of  the  state,  and  he 
"  Here  is  a  judicial  order  or  decree  by  the  I 
masters  ana  councillors  of  the  city  of  Boat 
senate  assembled,  and  in  whom  the  adn 
jurisdiction  of  that  city  is  said  to  be  i 
directing  the  master  to  deliver  op  possesi 
the  ship  to  Mr.  Martens.  This  document 
cially  subscribed  by  the  prothonotary  of  Be 
is  given  under  the  seal  of  that  city,  si 
authenticity  is  not  denied  on  the  part  < 
master.  I  am  of  opinion  that  this  instr 
arms  the  court  with  sufficient  authority." 

What  are  the  facts  here  P  That  there  is 
facie  a  judgment  of  a  competent  Greek  ooa 
matter  where  two  Greeks  are  concernec 
nouncing  in  favour  of  the  plaintiffs  right 
vessel,  that  that  judgment,  whatever  its  molt 
be,  has  been  acted  upon  by  the  Consul-G 
in  this  country,  and  that  he  has  express! 
that  he  wishes  this  court  to  exercise  jurisdk 

Now,  without  entering  into  the  argument 
on  sect.  39  of  the  Supreme  Court  of  Judicata 
1873,  and  on  the  intention  of  the  legislator 
every  court  should  exercise  the  jurisdiction 
court  in  matters  that  come  properly  bef 
which  appears  to  deserve  considerable  att 
whenever  it  becomes  necessary  to  deck 
point,  I  think,  for  the  reasons  I  have  state 
I  ought  not  to  decline  to  exercise  jurisdid 
this  case  so  far  as  I  am  asked  to  do— tbt 
inquire  into  the  question  between  these  twop 
The  real  owner  is  entitled  to  possession  < 
ship,  and  it  may  turn  out  that  the  partiei  i 
case  are  neither  of  them  mortgagees,  or  th 
plaintiff  in  this  case  is  not  the  owner, 
that  I  am  about  to  pronounce  is  that  1 
exercise  jurisdiction  so  far  as  to  inqnin 
the  position  of  the  respective  parties,  ai 
further. 

I  pronounoe  for  my  jurisdiction,    and 
the  ship  to  be  sold,  the  money  to  be  h 
into  court,  and  put  out    at    the  usual  in 
both  parties  to  be  entitled  to  bid  at  the  sal 
all  questions  of  costs  to  be  reserved. 

Solicitors  for  the  plaintiff,  Pritchard  and 

Solicitor  for  the  defendants,  Toller. 


Friday,  May  12,  1876. 

The   St.    Olaj. 

Master — Dismissal — Shijfs  certificate    of  n 

and  paper 8 — Refusal  to  oleliver  up—Limr 

cliant  Shipping  Ac*,  1854,  sect.  SO—Jurisi 

The  High  Court  of  Justice  (Admiralty  Dwisk 

power,  upon  the  application  of  the  own* 

ship,  to  order  a  master  who  has  been  dm 

from  their  employment  to  deliver  up  the  c*A 

of  registry  anil  other  papers  and  properkl 

ing  to  the  ship  where  he  refuses  to  surrtmm 

Semble,  a  master,  whether  co-owner  or  not, mi 

no  Hen  upon  a  certificate  of  registry  9t  i 

papers  in    case   of   wrongful    L?i*ujjiimf  1 

managing  owners. 

This  was  a  motion  made  in  an  action  of  oH 

ship  instituted  on  behalf  of  James 

Bruce,  John  Oormack,  and  William 

owners  of  the  schooner  St.  Olaf, 

Corraack,  part  owner  and  also  late 

schooner,  in  order  to  procure  i 

counts  of  the  earnings  of  the 

schooner  had  been  purchased  by  tbejJ 
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mdant,  and  was  worked  by  them  under  b  written 

sement,  signed  by  all  the  part  owners,  by  which 
"a  Bremiier  was  managing  owner,  with  power 


ppoir. 


1  and  dismiss  the  master.    The  defendant 


been  appointed  master,  and  had  Bailed  the 
toner  in  several  voyages.  On  the  return  of  the 
xmer  in  April  1876,  from  a  voyage  from  Ter- 
i  Bremner  discharged  defendant  from  hiu  em- 
rment  as  master  without  notice,  and  took  pos- 
ion  of  the  schooner.  The  alleged  ground  for 
i  discharge  was  that  themaater  had  improperly 
in  some  of  the  cargo  as  food  for  the  crew,  the 
ter  stating  that  conduct  was  made  necessary 
ihe  condition  of  tha  cargo  and  the  delay  of  the 
ige.  The  defendant  left  the  schooner,  bat 
ined  possession  of  her  certificate  and  register 

of  the  keys  and  papers  belonging  to  her, 
ring  that  he  was  wrongfully  dismissed  and 
i  be  was  entitled  to  retain  possession  of  these 

he  ci 

■'the  v, 

3  taken     . 

-t  for  an  order  that  the  defendant  might  be 
tred  forthwith  to  deliver  possession  of  the  cer- 
ate and  register  of  the  schooner  8t  Olaf,  of 
k,  and  the  keys  and  all  papers  belonging  to 
said  vessel  to  Mr.  William  Marshall,  tha  plain- 
'  agent,  and  that  he  may  be  restrained  from 
ig  or  suffering  any  matter  or  thing  whereby 
above  named  James  Bremner  may  be  pro- 
led  or  hindered  from  performing  or  exercising 
rights  and  duties  as  managing  owner  and 
i's  husband  of  the  said  vessel. 
T.  0.  F.  PhOH/more,  for  the  plaintiffs,  in  snp- 
,  of  the  motion. — This  court  has  power  to  and 
interfere  to  give  possession  of  the  certificate 
egistry.  In  The  France*  (2  Dods.  420)  Lord 
well,  after  saying  that  justices  have  power  by 
ute  in  certain  cases  to  order  the  delivery  of 
iucates,  says :  "But  these  statutes  have  nothing 

0  with  the  Admiralty  jurisdiction  upon  such 
tere.  If  the  Admiralty  had  no  jurisdiction 
what  it  derives  from  these  statutes,  it  has  no 
sdiction  at  all  upon  snob  subjects,  for  they  do 
refer  to  the  jurisdiction  of  that  court — they 
eiy  give  new  powers  in  certain  cases  to 
ices  of  peace.  The  jurisdiction  of  the 
niralty  (if  it  exists)  is  oE  older  date  and 
larger  extent  We  know  that  it  is  not 
iroinon  for  par  ties,  after  applications  to  juatices, 
tout  effect,  to  resort  to  this  court  for  its  moni- 
.  This  court  would  certainly  not  have  hesi- 
d  to  go  the  length  of  granting  its  monition, 
how  cause  why  the  register  should  not  be 
ored."  By  the  Merchant  Shipping  Aot  1854 
&  18  Vict.  c.  104),  s.  50,  it  is  expressly  enacted 
i  "  the  certificate  of  registry  shall  be  used 
i  for  the  lawful  navigation  of  the  ship,  and 

1  not  be  subject  to  detention  by  reason  of  any 
',  lien,  charge,  or  interest  whatsoever"  by  any 
on,  and  that  justices  or  "  any  court  capable 
iking  cognisance  of  such  matter  "  may  summon 
person  detaining  the  certificate  before  it  and 

nine  him  in  relation  to  the  detention,  and  if 
e  was  no  reasonable  cause  may  inflict  a  penalty, 
t  is  a  court  capable  of  taking  cognisance  of 
i  matter,  and  the  master  having  no  lien  upon 
certificate  (Gibson  v.  Ingo,  6  Hare,  112)  has  no 
onable  oanse  for  detaining  it. 
1    "    "'    '         lor    the    defendant  —  The 


I  managing  owner  had  no  power  to  dismiss  under 

the  circumstances  of  the  case.  [Sir  E.  Philli- 
kobe. — The  agreement  between  the  owners  ex- 
pressly says  he  shall  have  power].  But  it  must  be 
implied  that  such  power  can  only  be  exercised  upon 
due  notioe  (Oreen  v.  Wright,  p.  254;  L.  Rop.  1 
C.P.Div.  591).  [SirR.PHiLLiMOEE.— Ifthemaster 
has  been  wrongfully  dismissed  his  remedy  is  to 
bring  an  action  against  the  managing  owner  for 
damages.  The  power  to  dismiss  has  been  exer> 
cised,  and  the  remedy  is  not  to  detain  the  ship's 
papers.]  Then,  as  we  have  a  counterclaim  for 
wages  and  damages,  we  ought  to  have  security  for 
the  amount  of  our  claims  in  this  action  to  savs 
the  expense  of  arresting  the  ship. 

W.  0.  F.  Phillimore,  in  reply,  undertook  to  give 
security  for  any  damages  whioh  might  accrue 
from  the  making  of  the  order  prayed. 

Sir  R.  Puiujmobb. — I  am  of  opinion  that  I  have 
authority  to  make  the  order  asked  for,  and  I  shall 
do  so.  I  direct  the  defendant  forthwith  to  deliver 
to  William  Marshall  the  certificate  and  register, 
and  all  keys  belonging  to  the  St.  Olaf,  upon  the 
plaintiffs  undertaking  to  be  answerable  for  any 
damage  occasioned  by  such  delivery.  Costs  of 
the  motion  to  be  costs  in  the  cause. 

Solicitors  for  the  plaintiffs.  Harper,  Broad,  and 


Solicitors  for  the  defendant,  Lawless  and  Oo. 


Tuesday,   July   25,  1876. 

Thb  Scbptbb. 

Forfeiture— Merchant  Shipping  Act  1854  (17  $■  IS 

Vict,  c  104), ».  103 — Oonceahng  British  character 

— Assuming  foreign  character. 

Where  a  British   subject,   the  owner  of  a  Britiih 

ship,  by  a  representation  to  the  collector  of  customs 

at  the  port  of  registry   that  his  ehip  hat  been  gold 

to  foreigners  procures  the  dotting  of  the  registry, 

and    sails    her    under    a  foreign   certificate    of 

registry   and  under   a  foreign    flag,   whilst    he 

continues  to  own  her  and  to  receive  the  profile  of 

working  her,  doing  such  acts  with  the  intent  to 

conceal  her  British  character  from  the  officers  of 

customs,  and  prevent  her  seizure  as  unseaworthy, 

he  commits  an  offence  against  the  provisions  of 

the  Merchant  Shipping  Act  1854  (17  %  18  Vict. 

c.  104),  s.   103,  by  reason  of  which  Ins  ship  is 

liable  to,  and  to  iU  be  condemned  to  forfeiture  to 

Her  Majesty. 

This  was  an  action  instituted  by  Her  Majesty's 

Procurator  General  on  behalf  01   Henry  Hallett, 

collector  of   customs,  at  Hartlepool,   against  the 

Sceptre,  and  her  owner  intervening,  to  obtain  the 

forfeiture  of  the  Sceptre  to  Her  Majesty,  for  the 

commission  of  offences  by  her  owner  against  tliu 

provisions  of  the  103rd  section  of  the  Merchant 

Shipping  Act  1854,  which,  so  for  as  material,  is  as 

follows  : 

Sect.  103.    The  offences  hereinafter  mentioned  ihill  b  i 
pnniih&ble  aa  follows  (that  ii  to  say) :  .  .  .  . 

(2)  If  the  muster  or  owner  of  any  British  ship  doee  or 
permits  to  be  dona,  anv  natter  or  thing,  or  oarriee  oc 
permits  to  be  carried  anv  papers  or  doonmsnti,  frith  in- 
tent to  oonoeal  the  Britinii  oharaoter  of  snah  ship  from 
any  person  entitled  by  British  law  to  inqnire  into  the 
■sine,  or  to  asarune  a  foreign  ohareuter,  or  with  intent  to 
deoeive  any  snob  pencil  as  lastly  herainWore  mentioned, 
euoh  ahip  ahall  bo  forfeited  to  bar  Maj.tty,  i — - "  ~ 
master,  if  be  eoramits  or  is  privy  *■-  " 
tha  oflanoe,  shall  be  guilty  of  a  m; 
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Abm.] 


The  Sceptre. 


Fin 


And  in  order  that  the  abore  provisions  aa  to  forfeiture 
may  be  carried  into  effect,  it  shall  be  lawful  for  any  com- 
missioned offioer  on  full  pay  in  the  military  or  naval  ser- 
vice of  her  Majesty,  or  any  British  offioer  of  customs,  or 
any  British  consular  officer,  to  seize  and  detain  any  snip 
which  has,  either  wholly  or  as  to  any  share  therein, 
come  subject  to  forfeiture  as  aforesaid,  and  to  bring;  her 
for  adjudication  before  the  High  Court  of  Admiralty  in 
England  or  Ireland,  or  any  oourt  having  Admiralty  juris- 
diction in  her  Majesty's  dominions,  and  such  court  may 
thereupon  make  suoh  order  in  the  case  as  it  may  think 
fit,  and  may  award  to  the  officer  bringing  in  the  same  for 
adjudication  suoh  portion  of  the  proceeds  of  the,  if  any, 
forfeited  ship  or  share  as  it  may  think  right. 

The  plaintiffs'  statement  of  claim  setting  oat 
the  offences  charged  was  as  follows : 

1.  The  plaintiff  was  on  and  before  the  10th  Nov.  1874, 
and  has  ever  sinoe  been  and  still  is  a  British  Offioer  of 
Customs,  within  the  intent  and  meaning  of  the  103rd 
sect,  of  "  The  Merchant  Shipping  Act  1854  " 

2.  Before  and  on  the  said  10th  Nov.,  the  ship  or  Tassel 
Sceptre,  proceeded  against  in  this  action  was  a  British 
ship,  registered  at  the  Custom  House  of  Sunderland,  as 
a  British  ship,  in  the  name  of  the  defendant,  James 
Saunders,  as  sole  owner,  and  she  then  belonged  to  the 
defendant  as  sole  owner.  The  said  defendant  is  a  natural 
born  British  subject. 

3.  On  or  about  the  9th  Nov.,  the  defendant  as  suoh 
owner  wrote  and  sent  to  the  collector  of  customs,  at  the 
port  of  Sunderland,  being  the  registrar  of  British  ships 
at  that  port,  and  a  person  entitled  by  British  law  to 
inquire  into  the  character  of  the  said  vessel,  a  letter  in- 
forming the  said  collector  that  the  said  vessel  was 
sold  to  foreigners,  and  inclosed  and  sent  in  the  said 
letter  to  the  said  collector  the  certificate  of  registry  of 
the  said  ship,  for  the  purpose  of  the  register  of  the  said 
ship  being  cancelled  by  the  said  collector,  and  requested 
the  said  collector  to  forward  to  him?  the  defendant,  a 
certified  oopy  of  the  register  of  the  said  ship. 

4.  The  said  collector  received  the  said  letter  on  the  10th 
Nov.,  and  acting  upon  the  statements  and  representa- 
tions contained  therein,  made  an  endorsement  upon  the 
register  of  the  said  vessel  as  follows,  namely :  "Certifi- 
cate cancelled,  register  closed  10th  Nov.  1871.  Vessel 
sold  to  foreigners/'  and  drew  a  line  across  the  said 
register. 

5.  The  said  vessel  was  not  on  or  before  the  10th  Nov. 
1874,  sold  to  any  foreigner  or  foreigners,  but  she  was  on 
that  day  and  she  afterwards  continued  to  be  owned  by 
the  defendant  as  sole  owner,  and  she  then  was  and  she 
subsequently  continued  to  be  a  British  ship  within  the 
true  intent  and  meaning  of  the  103rd  section  of  the 
"  The  Merchant  Shipping  Aot  1854." 

6.  On  or  about  the  12th  Jan.  1875,  the  defendant  being 
still  the  sole  owner  of  the  said  ship,  produced  and  exhi- 
bited to  one  William  Robert  Arkless,  the  Superintendent 
of  Customs  and  Mercantile  Marine,  at  Seaham,  a  person 
entitled  by  British  law  to  inquire  into  the  character  of 
the  said  ship,  a  document  purporting  to  be  a  oertifioate 
of  ownership  of  the  said  ship,  and  dated  on  or  about  the 
28th  Nov.  1874,  by  whioh  document  it  was  stated  and 
represented  that  one  Henry  Thomas  Watson,  of  Antwerp, 
Belgian  citizen,  having  purchased  the  said  ship,  had  by 
bill  of  sale  become  the  owner  of  the  said  ship,  and  that 
the  said  ship  was  then  Belgian  property. 

7.  The  said  statements  and  representations  in  the  said 
document  lastly  mentioned  were  respectively  wholly 
untrue.  The  said  ship,  on  the  said  28th  Nov.  1874,  con- 
tinued to  be  and  was  the  property  of  the  said  James 
Saunders  as  sole  owner  thereof,  and  a  British  ship  within 
the  true  intent  and  meaning  of  the  said  103rd  section. 

8.  On  the  5th  Feb.  1875,  one  James  Farguson,  the  then 
master  of  the  said  ship,  by  and  with  permission  of  the 
defendant  aa  sole  owner  of  the  said  ship,  applied  at  the 
Custom  House,  at  Seaham,  in  the  port  of  Sunderland,  to 
one  William  Farrow,  the  offioer  of  customs  then  on  duty 
in  that  behalf,  for  a  transire  or  clearance  coastwise  for 
the  said  ship,  and  the  said  master  then  and  thereby,  and 
with  the  permission  of  the  defendant,  declared  to  the  said 
William  Farrow  the  name  of  the  nation  to  whioh  the  said 
master  claimed  that  the  said  ship  belonged  as  being  the 
Belgian  nation,  and  that  her  port  of  registry  was  the  port 
of  Antwerp,  in  the  Kingdom  of  Belgium,  and  the  said 
William  Farrow  then  inscribed  suoh  port  as  the  port  of 
registry  of  the  said  ship  on  a  clearance  or  transire, 


whioh  ha  then  granted,  and  the  eaidsBastsr.bjssii 
the  permission  of  the  defendant,  then  and  then  ej 
upon  the  said  clearance  or  transire  a  declaration  vasi 
he  the  said  mastfrr  certified  that  all  the  reqirinsssJi 
the  said  Aot  had  been  fully  oompHed  with. 

9.  The  nationality  of  the  aaad  ship  was  not  apav 
said  5th  Feb.  1875  Belgian,  but  the  said  ship  thai 
and  oontinued  to  be  the  sole  property  of  tfc»-  dewi 
as  sole  owner  thereof,  and  a  British  amp  within  tat  I 
intent  and  meaning  of  the  said  103rd  section,  ssi 
said  declarations  reepeotrvely  made  and  signed  bf 
said  master  as  in  the  last  paragraph  stated  wenia 
false. 

10.  On  or  about  the  21st  Ana;.  1875,  the  defendant  si 
then  the  sole  owner  of  the  said  ship,  applied  una 
thereof  to  the  said  William  Robert  Arkless,  stfflsi 
suoh  superintendent  of  customs  and  mercantile  an 
as  aforesaid,  at  the  Custom  House,  at  fleahsis  afosa 
for  a  clearance  or  tranaire  of  the  said  ship,  sad  m 
the  name  of  the  said  ship  to  be  the  Cofopost,  of  Ai 
and  declared  to  the  said  William  Bobert  Arkkss  this 
of  the  nation  to  whioh  he,  the  defendant,  claims!  I 
the  ship  belonged  to  be  Uruguay,  and  the  said  Wfl 
Bobert  Arkliss  thereupon  inaonbed  the  name  of  i 
nation  upon  a  coasting  clearance  or  transire  wan 


then  granted,  and  the  defendant  then  and  there  am 
declaration  upon  the  said  olearanoo  or  transire  waa 
he  certified  that  all  the  requirements  of  the  said  Art! 
been  fully  complied  with. 

11.  The  name  of  the  said  chip  waa  not  on  the  ssai 
Aug.  1875,  the  Cotopaari,  of  Aroa,  and  the  nstirmn] 
the  said  ship  was  not  upon  that  day  Uruguayan,  bati 
said  ship  then  waa,  and  continued  to  be,  the  pronejk 
the  defendant  as  sole  owner  thereof,  and  a  Britaa  1 
within  the  true  intent  and  meaning  of  the  said  sat' 
and  the  said  deolarationa  so  made  aad 
speotively  by  the  defendant  were  wholly  false. 

12.  The  said  ship  subsequently  to  the  10th  Kbr.l 
and  whilst  she  still  oontinued  to  be  the  property*! 
defendant  and  a  British  ship  within  the  true  intati 
meaning  of  the  said  103rd  section,  was  sailed  hy1 
defendant  or  by  and  with  his  rjermiasdon  under  a  fan 
flag,  to  wit  under  the  Belgian  new. 

13.  The  several  matters  and  things  hersasi 
alleged  to  have  been  done  or  permitted  to  be  doatWI 
defendant,  or  some  or  one  of  snob,  matters  sad  va 
were  or  waa  matters  or  things,  or  a  matter  or  tinaj a 
by  the  defendant  as  owner  of  the  said  Brians  i 
Scevtre,  with  intent  to  oonoeal  the  British  ehsfsnw 
such  shiD  from  the  said  collector  ef  customs  at  Sew 
land,  and  from  the  said  William  Bobert  ArVlem,  aadti 
the  said  William  Farrow,  and  from  others  tsi  I 
lectors  and  officers  of  customs  at  divers  Britain 
and  from  the  officials  of  the  Board  of  trade  dated1 
the  said  Act,  or  from  some  or  one  of  such  pensssj 
suoh  persons  being  persons  entitled  by  British  a* 
inquire  into  suoh  character,  or  with  intent  to  aawl 
foreign  character,  or  with  intent  to  deceive  suoh  pan] 
as  aforesaid,  or  some  or  one  of  them,  andthsnayl 
said  ship  became  and  is  forfeited  to  Her  Majesty. 

14.  The  said  document  or  oertifioate  in  the  fthjl 
graph  of  this  statement  of  olaim,  mentioned  tmm 
stated,  and  represented  that  the  said  documentors! 
fixate  would  remain  in  force  for  not  exceeding ossi 
from  the  date  thereof,  to  wit,  from  the  83th  Xcr.a 
and  was  issued  for  the  purpose  of  proving  the  n 
of  the  said  ship  until  her  arrival  in  Belgium, 
document  was  carried  by  the  defendant  or  by  tiL 
of  the  said  ship,  by  and  with  the  permission  of  tatea 
dant  as  owner  of  the  said  ship,  aa  a  oer  tincaw  sit 
nationality  of  the  said  ship.  Such  document  or  sal 
cat©  was  not  according  to  the  law  of  Belgium,  sew) 
valid  oertifioate  of  the  nationality  of  the  said  ehai 
the  said  ship  was  not  on  the  12th  Jan.  1875 sJBf 
ship  or  entitled  to  a  oertifioate  of  nationality  as  sMp 
ship,  but  she  then  oontinued  to  be  and  was  tbi  psal 
of  the  defendant  as  sole  owner  thereof,  and  a  Ml 
ship  within  the  true  intent  and  meaning  of 
section.  Suoh  document  was  carried  by  the 
as  sole  owner  of  the  said  ship  or  by  the  i 
said  ship  by  and  with  the  permiaaion  of  the  _ 

sole  owner  of  the  said  ship,  with  intent  to 

British  character  of  suoh  from  the  said  Wuhan 
Arkless,  and  others,  the  oolleotora  and  omestaaf 
at  divers  British  ports,  and  the  officials  of  He 
Trade  defined  as  aforesaid,  or  from 
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.»,  all  mob.  peiBOTiB  befng  person*  entitled  by 
i  law  to  inquire  into  the  Mine,  or  with  intent  to 
t  a  foreign  character,  ex  with  intact  to  deceive 
leraona  or  some  01  one  of  them,  mid  thereby  the 
lip  became  aa  is  forfeited  to  Her  Majesty. 
The  plaintiff  u  a  British  officer  of  customs  has 
and  detained  the  amid  ship  aa  haying  become 
t  to  forfeiture  to  Her  Majesty  aa  aforesaid,  and  haa 
it  her  for  adjudioation  before  this  court  jjinrauant 
•aid  eeotiim. 


•ale  of  the  laid  ihip  Bcrptrt  by  the  m»«i>i»]  of 

n  award  to  the  plaintiff   of  such  portion  of  the 
is  of  the  aale  of  the  said  ahip  aa  the  oonrt  may 


aoh  farther  and  other  relief  aa  the  nature  of  the 
ay  require. 

i  defendant,  James  Saunders,  delivered  em 
t  denying  the  statement  of  claim ;  but  at 
taring  the  defendant  himself  was  called  as  a 
jh  for  the  plaintiff,  and  admitted  that  the 
tions  of  the  statement  of  claim  were  snb- 
ally  accurate.  He  stated  that  he  waa,  prior 
:h  Nov.  1874,  the  sole  owner  of  the  Sceptre, 

waa  then  registered  aa  a  British  ship ;  that 

about  that  date  he  was  informed  by  some 
rakers  that  they  could  procure  the  rogistra- 
if  hie  shin  in  Belgium  on  the  payment  of 
□  fees,  and  that  by  this  means  he  would  be 
jd  to  avoid  the  then  recent  legislation 
ig  to  unseaworthy  ships.  He  accordingly 
icnted  to  the  collector  of  customs  at  Sunder- 
where  the  ship  had  been  registered,  that  the 
was  sold  to  foreigners,  and  requested  the 
lor  to  send  him  a  copy  of  the  register  of  the 
The  shipbrokers  before-mentioned  procured 
m  the  provisional  certificate  mentioned  in 
latement  of  claim,  paragraphs    6   and    14, 

represented  the  ship  as  being  a  Belgian 
and  she  was  sailed  under  the  Belgian  naff, 
ie  never  ceased  to  be  the  sole  property  of  the 
lant,  and  he  had,  after  the  closing  of  her 
h  registry,  worked  her  himself,  and  had 
ed  the  freights  and  profits.  The  action  was 
inded  at  the  hearing. 

Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
Olarkaon,  toe  the  plaintiff. 
R.  Phi  lukork.— The  facte    stated  in  the 
lent  of  claim  being  admitted  by  the  defen- 
I  must  pronounce  iu  this  case  that  the  owner 

ahip  was  intending  to  conceal,  the  British 
iter  of  the  ship  from  the  person  entitled  to 
a  into  it,  ana  that  the  vessel  assumed  a 
l  character,  with  intent  to  deceive  the  officer 
toms,  and  is  therefore  liable  to  forfeiture 

the  Merchant  Shipping  Act  1854  (17  *  18 
%  104,  a.  103),  and  therefore  pronounce  for 
■feiture  of  the  vessel. 
;tor  for  the  plaintiff,  the  Queen's  Proctor. 
cdtors  for  the  defendant,  Oliver  and  Botterill. 

Tuesday,  Nov.  7, 1876. 
Tub  Shctobia. 
y>     Default  m  pleading — Signing  judgment 
roeeedmg    in    rem — Supreme  Oourt  Unlet: 
ir  XXJX,  rule  2. 

XXIX,  rule  2,  of  the  Supreme  Oourt  Bute; 
(  tigning  judgment  in  default  of  pleading, 
•w*  "PPhl  *»  proceeding t  tn  rem. 


Where  in  a 


action  in  rem  for  a  liquidated  ram  for 

r  supplied,  the  defendant  makes  default 

in  delivering  tits  statement  of  defence,  the  plaintiff 

cannot  at    once   sign  final  judgment,  but    mutt 

bring  the  case  on  for  hearing  before  the  judge  upon 

affidavit. 

This  was  an  action  of  necessaries  instituted  on 

behalf  of  John  Abbot  and  Francis  Paray  Adey, 

ship  chandlers  at  Cardiff,  in  rem,  against  the  Greek 

ship   Sfactoria.     The   necessaries    supplied    were 

ship's  stores,  and  were  supplied  by  the  order  of  the 

master  of  the  ship. 

The  plaintiff,  in  the  statement  of  claim,  alleged 
that  the  goods  were  supplied  on  three  several 
occasions,  and  that  the  amounts  doe  for  such  sup- 
plies were  4121.  16*.  9d,  611.,  and  841.  17c,  making 
together  5511. 13s.  9d.,  and  that  the  goods  were 
supplied  upon  the  credit  of  the  ship  ana  not  of  the 

The  owners  of  the  ship  duly  appeared  in  the 
action,  and  the  statement  of  claim  was  served 
upon  them  by  special  leave  during  the  vacation. 

The  defendants,  after  obtaining  several  exten- 
sions of  time  for  the  purpose,  made  default  in 
delivering  their  defence.  The  plaintiffs  now 
brought  the  matter  before  the  court  on  motion 
"  for  an  order  that,  the  defendants  having  failed 
to  deliver  their  statement  of  defence  within  the 
time  limited,  the  plaintiff  be  at  liberty  to  sign 
final  judgment  for  5511.  13s.  9d.,  together  with 
interest,  as  claimed  in  the  statement  of  claim,  and 
costs  of  suit,  and  for  an  order  that  a  commission 
do  issue  for  the  sale  and  appraisement  of  the 
Sfactoria,  and  that  the  proceeds  thereof  be  brought 
into  the  registry  of  the  oourt." 

E,  C.  Clarkeon,  for  the  plaintiff,  in  support  of 
the  motion. — Here  the  plaintiff's  claim  is  for  a 
liquidated  demand,  and,  consequently,  nuder 
Order  XXIX.,  rule  2,  of  the  Supreme  Court 
Rules,  the  defendant  having  made  default  in 
pleading,  the  plaintiff  becomes  entitled  to  sign 
final  judgment ;  that  is  to  soy,  if  the  rule  applies 
to  proceedings  in  rem.  It  is  true  there  may  be 
grave  objections  to  judgment  being  signed  in  such 
a  manner  in  these  eases ;  as,  for  instance,  a  friend 
of  the  plaintiffs  might  collusively  appear  in  the 
action  and  make  default  in  pleading,  and  judg- 
ment go  against  a  ship  which  had  never  been 
liable.  As  the  decree  would  go  against  all  the 
world,  it  is  perhaps  desirable  that  some  proof  of 
the  validity  of  the  claim  should  be  given.  This 
might  be  done  either  by  giving  final  judgment 
subject  to  a  reference,  or  by  ordering  the  action  to 
be  set  down  for  hearing  on  proof  by  affidavit, 
which  the  oonrt  would  have  power  to  do  under 
Order  XXXVII.,  rule  1,  of  the  Supreme  Oourt 
Rules.  At  the  same  time,  we  are  within  the 
words  of  the  rule  before  quoted. 

Sir  R.  Phillihore.— I  do  not  think  that  Order 
XXIX.,  rule  2,  was  ever  intended  to  apply  to 
proceedings  in  rem..  To  so  apply  it  would  be 
dangerous,  as  the  court  might  condemn  and  sell 
the  wrong  ship.  There  ought  to  be  some  inquiry 
in  such  cases.  I  shall  order  the  case  to  stand 
over  for  hearing  on  the  next  motion  day,  when 
proof  of  the  plaintiffs  claim  can  be  given  on 
affidavit.  The  court,  according  to  the  old  practice 
of  the  Court  of  Admiralty,  has  power  to  order 
evidence  to  be  taken  on  affidavit,  independently 
of  Order  XXXV 11,  rale  1.  a 

Solicitors  for  the  plaintiffs,  Ingle&me,  Ince  and 
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JUDICIAL  COMMITTEE   OF   THE 
FBXVT    COUHCXL. 

uJ.P.lwuiuiuid  T.  W.  Bum,  Eign, 


Thursday,  March  30,  1876. 
(Present,  the  Rt.  Hons.  Sir  J.    W.  Colvili,  Sir 
B.  J.  PHiiiiMORE,  Sir  Montaque  Smith,  and  Sir 
robest  collieb.) 

The  Norma. 
Collision — Practice — Vice-Admiralty  Court* — Pre- 
liminary Acts — Examination  of  witnesses — Rule 
of  the  road — Regulation/  for  prev  enting  colli- 
lions  at  Sea,  Art*.  15, 16, 18. 
The  form  of  preliminary  Actt  now  in  use  in  the 
High  Oowirt  of  Justice  in  collision  coxes  should  be 
need  in  similar    cases    in    the    Vice-Admiralty 

In  collision  causes  in  the  Vice-Admiralty  Courts 
witnesses  should,  as  far  as  possible,  be  examined 
viva  voce  before  the  court,  not  upon  written  in- 
terrogatories before  an  officer  of  the  court  prior 
to  the  hearing. 

A  sailing  vessel,  meeting  a  steamer,  is  bound  to 
keep  her  course,  and  it  is  not  the  rule  of  the  road 
that  she  should  port  her  helm  on  nearing  the 
steamer,  such  a  deviation  from  the  rules  being 
allowed  only  under  circumstances  of  immediate 

This  was  an  appeal  from  the  decision  of  the  Judge 
of  the  "Vice- Admiralty  Court  of  Canada,  in  a  suit 
brought  by  the  respondents  against  the  appellant 
for  damages  sustained  by  them  by  reason  of  a 
collision  between  the  James  Seed,  carrying  a  cargo 
of  copper,  of  which  the  respondents  were  owners, 
and  the  Norma,  of  which  the  appellant  is  owner. 

The  collision  in  question  occurred  in  the  river 
St.  Lawrence,  between  Bio  and  Quebec,  and 
between  10  and  11  p.m.  of  the  11th  Aug.  1874. 
The  wind  was  S.W.  or  S.W.  by  W.,  a  moderate 
breeze ;  the  night  was  clear,  and  the  tide  was 
ebb.  The  James  Seed,  a  three-masted  schooner, 
of  156  tons,  with  a  crew  of  eight  bands  and  a 
pilot,  was  going  down,  and  the  Norma,  a  steam- 
ship, of  653  tons,  with  a  crew  of  twenty  hands 
ana  a  pilot,  was  going  up  the  river.  Both 
vessels  had  their  proper  regulation  lights.  The 
parts  of  the  two  vessels  which  first  came  in 
collision  were  the  port-bow  of  the  James  Seed  and 
some  part  of  the  starboard- bow  of  the  Norma. 
The  James  Seed  sunk  almost  immediately,  with 
the  loss  of  five  lives. 

On  these  points  both  parties  were  agreed. 

The  remaining  facts  of  the  case  as  stated  in  the 
preliminary  Act  and  libel  filed  on  behalf  of  the 
respondents,  were  substantially  as  follows  ; 

The  James  Seed,  making  about  four  knots  an 
hour,  was  heading  H.E.  by  E.,  when  the  bright 
and  red  lights  of  the  Norma  were  observed  from 
two  to  three  miles  off,  about  a  point  on  the  star- 
board-bow. The  helm  of  the  James  Seed  was  pnt 
to  port,  and  the  lights  were  brought  on  tbe  port- 
bow.  The  James  Seed  then  steadied  her  helm  and 
kept  her  conrae.  After  some  time,  the.  green 
light  of  Norma  oame  in  sight.  Those  on  hoard 
the  James  Seed  then  hailed  the  Norma  (which  was 
then  coming  directly  npon  them),  to  port  her 
helm,  and,  put  their  own  helm  hard-a  port.  The 
Norma,  however,  starboarded  her  helm,  and 
without  stopping  or  reversing  her  engines,  came 


into  collision  with  the   Jams*  Seed,  wits  i 
violence,  as  to  do  the  damage  already  mentin 

The  case  of  the  Norma,  as  stated  in  the 
iponsive  allegation,  filed  on  behalf  of  tin  if 
lants,  was  a  follows. 

5.  That  at  about  half  pant  10  o'clock  at  sirtt,  d 
■aid  11th  Ang,  the  Norma,  them  goingat  the  mtsofi 
•STon  knots  per  hoar,  and  being  a  few  mile*  fron  Stj 
look-oat  man  reports)  a  light  about  two  mlln.  of  ,i 
an  the  port  bow,  which  wm  first  supposed  to  b»n 
light,  bat  which  sabsaqaentlj  proved  to  be  a  gna 
of  a  veisel  Doming  down  the  river,  which  said  fan 
inbaecnently  asoertained  to  be  the  Janet  Seed. 

7.  That,  immediately  npon  the  said  light  bos 
ported,  the  said  pilot,  Joseph  I«voie,  peroshni 
vowel  oouiiug  down  ths  riwr  to  be  a  sailing  rtmsi, 
the  order  to  pat  the  helm  hard-a-atacbanra,  waist 
was  obeyed,  and  tbe  green  light  at  the  Jam  "  ' 
■'  >y  brought 
loe  norma,  the  J 
ths  Jamsi&wd. 

3.  That  the  green  light  of  the  James  Beti  na 
visible  to  the  people  of  the  Norma  anul  a  few  si 
before  the  oalliaion,  when  ■nddenlj  the  Jams  Ss 
her  helm  hard.a-part,  bringing  herself  right  ism 
bows  of  ths  Norma,  and  disclosing  her  red  light 

S.  That  the  people  on  board  of*  the  Norma  ilni 
those  on  board  of  the  James  Seed  to  pnt  bsrhshs 
board,  bat  the  James  Bssd  oonntnued  to  pay  off  a 
board  .keeping  her  helm  hard-at-port. 

10.  That  thereby  a  oollision  wis  rendered  has! 
ths  Norma  striking  the  Jams*  Seed  in  her  forfrne, 
the  James  8sei  sinking  immediately',  and  out™ 
her  the  starboard  anchor  and  aiity  fathoms  of  th 
ths  Norma,  and  making  an  immense  hols  in  ths  1st 
oompattmsnt  of  the  Norma,  wliioh  for  sans 
threatened  the  safety  of  the  ship. 

11.  That  immediately  that  there  appeared  any  si 
of  oollhrion  the.  engines  of  the  Norma  were  stoopH 
then  rs  versed. 

The  cause  came  on  for  hearing  before  thsr 
of  tbe  Vice- Admiralty  Court,  assisted  by  oat 
assessors,  the  evidence  of  several  witnesses,  I 
before  the  registrar  of  the  court  previous!*, 
read,  and  tbe  preliminary  Acts  were  opt 
The  preliminary  Acts  were  those  ordiusriljl 
in  the  Vice- Admiralty  Courts,  and  did  not  DO 
all  the  questions  and   answers    contained  is 

Sreliminary  Acts  in  use  in  the  High  Cost 
ustice  of  England.  The  following  are  was) 
"VI.  State  and  force  of  the  tide;  "THL 
lights,  if  any,  carried  by  her ;"  "  X.  The  Sj 
if  any,  of  the  other  vessel  which  were  firsts 
"  XI.  Whether  any  lights  of  the  other  vessel* 
than  those  first  seen  came  into  view  befert 
collision."     The  learned  judge   submitted  a 

auestions  to  the   nautical   oaseai 
ie  answers  thereto,  « 
1st.  Whether  after  the  vessels  sighted  cachsj 
they  had  time  to  take  the  necessary  precsalsl 

Prevent  tbe  collision  which    followed?  Ast 
es. 

2nd.  Whether  the  steamer  at  any  tissti 
seeing  tbe  schooner's  light  should  hare  ports' 
holm  and  whether  she  pursued  a  proper  ossj 
putting  it  to  starboard  when  she  did?  ifj 
The  steamer  on  seeing  the  schooner's  grMH 
a  little  on  her  port  bow  should  have  sWfSsI 
engines  to  ascertain  the  exact  positim  sf 
schooner  and  then  acted  accordingly. 

3rd.  Whether  the   schooner   was  I 
porting  her  helm  instead  of  keeping 


I   assessors,  which, ' 


Answer.  The  schooner  ii 


porting  1 


lowed  the  rule  of  the  road  and  was  not  hi 

4th.  Whether  the  schooner  by  n 
the  manoeuvre  of  the  starboard.  L 
steamer  or  ths  steamer  by  atarboa 
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I  the  schooner's  port  helm  P  Answer.  The 
er  seeing  that  she  was  nearing  the  schooner 
)idly  should  have  stopped  and  reversed  full 
instead  of  starboarding  her  helm,  which  had 
ffect  of  showing  her  side  lights  to  the 
tier,  and  justified  the  latter  in  porting  her 

.  Whether  the  steamer  was  to  blame  for  not 
g  stopped  her  engines  earlier  than  she  did  P 
er.  Yes. 

.  Whether  the  collision  was  inevitable  or 
iccasioned  by  the  carelessness,  mismanage- 

or  want  of  proper  skill  on  the  part  of  both 
s,  or  of  either  and  which  of  them  P  Answer, 
collision  was  occasioned  by  want  of  caution 
ocperience  on  the  part  of  the  steamer,  which 

have  avoided  a  collision  by  keeping  to  the 
ward  or  by  stopping  her  engines  in  time, 
*as  the  schooner  in  porting  her  helm,  to  shew 
ed  light,  was  following  the  rule  of  the  road, 
:ore  we  consider  the  Norma  is  alone  to 
i. 

>  learned  judge  then  delivered  judgment, 
,  after  setting  out  the  facts  and  the  above 
ons  and  answers,  was  as  follows : — 

art,  J. — It  is  beyond  doubt  that  after  sight- 
tch  other  both  vessels  continued  their  course 
within  about  half  a  mile  of  each  other,  and  I 
kdd  that  it  appears  to  me  that  if  neither  had 
Led  from  her  course  then  they  would  have 
clear,  though  they  might  have  passed  nearer 
it  was  prudent  te  do,  the  responsibility 
collision  must  therefore  rest  on  the  vessel 
i  altered  her  course  at  the  eleventh  hour, 
pilot  and  man  at  the  helm  of  the  Norma 
lish  that  they  both  saw  the  James  Seed's 
light  two  miles  off,  and  the  mate  deposes 
when  the  schooner's  green  light  was 
on  the  Norma  the  people  of  the  schooner 
have  seen  the  masthead  and  red  lights  of 
ieamer.  This  is  proved  to  have  been  so  by 
ilot  of  the  James  Seed,  The  chief  officer  of 
lorma  says,  "  she  (the  schooner)  would  con- 
to  see  those  lights  until  we  starboarded  and 
;ht  her  on  our  starboard  bow  when  she 
I  lose  our  red  and  see  our  green  light, 
>ur  green  light  must  have  remained  visible 
that  time  till  the  collision."  Charles  Dale, 
lan  on  the  look-out  on  the  Norma  says, 
>ctly  after  the  Norma  began  to  answer  her 
>ard  helm  the  James  Seed,  which  up  to  that 
lad  shown  her  green  light,  then  showed  her 
jht."  Thus  the  change  in  the  lights  which 
ishes  the  alteration  of  tho  course  of  these 
easels  relatively  to  each  other  is  attributed 
3  witnesses  who  were  themselves  executing 
tange  in  the  course  and  observing  its  effect 

>  action  of  the  Norma' s  starboard  helm,  and 
i  to  relieve  the  persons  in  charge  of  the  said 

r  Seed  of  any  imputation  of  having  contri-' 
to  this  altered  and  very  dangerous  condi- 
f  things.  It  is  made  certain  by  the  evidence 
ihe  schooner,  upon  seeing  the  lights  of  the 
a,  took  her  course  and  pursued  it  without 
iion  until  the  steamer^  then  a  short  distance' 
tenetf.  up  frer  .'Coloured  lights,  ana' was  seen' 


so  says  the  pilot — when  she  starboarded  her 
helm  and  exhibited  her  coloured  lights  to  the 
schooner.  It  does  not  appear  to  have  been  taken 
into  calculation  by  the  persons  directing  the 
course  of  the  Norma  that  before  the  red  light  of 
the  steamer  was  shut  out  and  the  green  light 
substituted  instead  there  would  be  an  interval  of 
time  when  both  her  coloured  lights  would  appear 
to  the  persons  on  the  schooner  and  show  a  condi- 
tion involving  the  greatest  danger  of  collision 
end  on  and  making  it  a  duty  on  the  schooner  to 
port  her  helm  in  compliance  with  the  rule  of  the 
road.  These,  then,  are  all  the  circumstances  in- 
fluencing the  relative  positions  of  these  two  vessels 
immediately  before  the  collision,  which  caused  the 
schooner  to  sink  on  the  spot,  and  the  largest  part 
of  her  crew  to  be  drowned,  to  which  the  law  is  to 
be  applied.  The  relative  duties  towards  each 
other  of  these  two  vessels  under  the  circumstances 
are  to  be  found  in  the  Regulations  for  Preventing 
Collisions  at  Sea. 

Art.  15. — "  If  two  ships,  one  of  which  is  a  sail- 
ing ship  and  the  other  a  steamship  are  proceeding 
in  such  directions  as  to  involve  risk  of  collision, 
the  steamship  shall  keep  out  of  the  way  of  the 
sailing-ship.'^ 

Art.  16. — "  Every  steamship  when  approaching 
another  ship  so  as  to  involve  risk  of  collision  and 
shall  slacken  her  speed,  or,  if  necessary,  stop  re- 
verse." ' 

It  was  held  in  the  case  of  The  Rose  (2  Wm. 
Rob.  1)  that  the  expression  "  giving  way  "  in  the 
Trinity  House  Regulations  means  not  crossing  a 
vessels  bows,  but  going  under  her  stern.  The 
term  used  in  the  15th  article,  "  Shall  keep  out  of 
the  way,"  appears  to  me  to  correspond  in  meaning 
with  "  giving  way."  In  that  case  a  steam  vessel 
having  three  lights  and  proceeding  at  the  rate  of 
ten  knots  an  hour  came  into  a  collision  with  a 
sailing  vessel  having  no  light,  and  proceeding  at 
the  rate  of  four  knots  an  hour.  On  discovering 
each  other  the  Bailing  vessel  ported  her  helm,  and 
the  steamship  starboarded.  The  steamer  was 
condemned  in  damages  and  costs.  In  the  case  of 
The  James  Watt  (2  Wm.  Rob.  270)  a  steam  vessel 
discovered  a  sailing  vessel  approaching  her,  which 
from  the  direction  and  state  of  the  wind  she  was 
aware  must  be  sailing  closehauled,  but  from  the 
darkness  of  the  night  was  unable  to  make  out  upon 
what  tack.  It  was  held  she  should  (in  order  to  com  ply 
with  the  general  rule  which  obliges  a  steamer  to 
give  way  to  a  sailing  vessel)  have  at  once  stopped 
her  engines  until  she  had  ascertained  the  exact 
course  of  the  other  vessel,  and  should  not  bv 
mere  surmise  put  her  helm  one  way  or  the  other. 
The  defence  set  up  on  behalf  of  the  steamer  that 
she  had  ported  her  helm  was  not  deemed  suffi- 
cient. The  first  of  these  decisions  held  the 
steamer  answerable  for  the  collision  for  putting 
her  helm  as  tar  board  instead  of  aport.  The  second 
held  the  steamer  answerable  though  phc  had 
ported  her  helm,  because  she  had  not  stopped  hor 
engines.  Both  of  these  decisions  militate  against 
the  Norma.  With  these  decisions,  and  the  opinion 
of  the  Assessors,  in  which  I  concur  to  the  full,  Ir 
should  have  no  hesitation  in  coming  to  u  con^' 
elusion,  but  I  am  confirmed  pi  my  views  by  a 
decision  in  the  Privy  Council  in  the  case  of  Th$> 
Vetatque*  (L.  Rep.  1  P.  O.  Hep.  4B4).  !  This  last' 
case  in  its  important  features  is  identical  with  the' 
present  one.  .  The  steamer  Velasque*  was  sighted 
b^the  ^  ^C^Wrt  *t(i  ^uffl^  ditU^oe  !to 
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have  avoided  a  collision,  the  steamer  took  no  steps 
nntil  the  vessels  were  very  near  each  other, 
when  she  starboarded  her  helm,  and  the  sailing 
vessel  ported  her  helm  to  avoid  the  collision, 
which,  notwithstanding,  took  place.  It  wad  held 
that  the  steamer  was  alone  to  blame,  as  it  was  the 
duty  of  the  steamer  to  keep  out  of  the  way  of  the 
sailing  vessel  provided  she  could  do  it  either  by 
starboarding  or  porting  her  helm,  and  that  on  the 
other  hand  it  was  the  duty  of  the  sailing  vessel 
to  keep  her  course,  and  that  she  could  only  be 
excused  from  deviating  from  it  by  showing  that  it 
was  necessary  to  do  so  to  avoid  immediate  danger. 
The  Norma  kept  her  course  though  the  danger  of 
this  proceeding  was  apparent  to  the  apprentice 
pilot  whose  suggestions  as  to  the  propriety  of 
porting  her  helm  before  she  had  got  so  near  was 
disregarded  by  the  pilot.  The  Norma  then,  as  the 
Velasquez,  is  chargeable  with  approaching  too 
close,  and  is  answerable  for  a  manoeuvre  which 
threatening  a  collision  end  on  imposed  it  as  a 
duty  on  the  schooner  to  port  her  helm,  and  leaves 
the  steamer  with  the  whole  burden  of  the  occur- 
rence. I  cannot  do  better  than  reproduce  the 
words  of  Lord  Westbury  in  the  case  of  The  City 
of  Antwerp  (L.  Rep.  2  P.  C.  25),  "  It  is  un- 
doubtedly true  in  cases  of  collision  between  a 
sailing  ship  and  a  steamer  that  although  the 
sailing  ship  may  be  found  to  have  been  guilty  of 
misconduct,  or  not  to  have  observed  the  sailing 
regulations,  yet  the  steamer  will  be  held  culpable 
if  it  appears  that  it  was  in  her  power  to  have 
avoided  the  collision.  It  cannot  be  too  much 
insisted  on  that  it  is  the  duty  of  the  steamer 
where  there  is  risk  of  collision,  whatever  may  be 
the  conduct  of  the  sailing  vessel,  to  do  everything 
in  her  power  that  can  be  done  consistently  with 
her  own  safety  to  avoid  the  collision."  To  this 
extent  does  the  law  make  responsibility  weigh 
upon  steamers,  and  as  they  are  independent  of 
the  wind  and  always  under  command,  it  seems 
humane  and  just  it  should  be  so.  Applying  these 
principles  of  law  to  the  facts  proved  in  these 
cases  as  the  Norma  saw  the  green  light  of  the 
Jamee  8eed  two  miles  off,  when  the  combined 
speed  at  which  they  were  approaching  was  twelve 
miles  an  hour,  and  a  period  of  time  of  ten  minutes 
only  was  afforded  to  take  the  precautions  neces- 
sary to  avoid  collision,  I  am  of  opinion  the  Norma 
should  then  have  slackened  speed  so  as  to  be  in  a 
condition  to  stop  or  reverse  her  engines  if  upon 
the  nearer  approach  of  the  vessels  the  safety  of 
the  sailing  vessel  reauired  a  resort  to  that  expedient 
(The  James  Watt,  ubi  sup.).  Instead  of  this  the 
Norma  proceeded  at  full  speed  down  to  the  moment 
of  collision.  I  am  further  of  opinion  that  the  attempt 
to  cross  the  bows  of  the  schooner  at  the  last 
moment  was  unseamanlike  and  culpably  hazardous, 
as  the  event  has  demonstrated,  and  lastly  the 
Norma  is  answerable  when  so  near  the  schooner 
as  to  involve  risk  of  collision  for  having  star- 
boarded her  helm  when  the  rule  required  her  to 
port.  (The  Rose,  Tlie  Velasquez)  (ubi  sup.).  For 
these  acts  of  omission  and  commission  the  owner 
of  the  Norma  is  answerable  to  the  promoters  for 
the  catastrophe.  I  decree  against  the  owner  of  the 
Norma,  and  order  tho  usual  reference  in  both  cases 
to  the  registrar  and  merchants  to  report  on  the 
damage.  

From  this  judgment  the  owners  of  the  Norma  ap- 
pealed, for  the  following, amongst  other,  reasons: 


1.  Because  the  learned  judge  of  the  ooutbdo* 
neously  held  that  the  steamer  waa  bound  to  gate 
the  way  of  the  James  Seed  by  porting  her  halm,  wk 
she  was  entitled  to  do  so  either  by  poxtmf,  or 
boarding,  or  keeping  on  mm  those  on  board  her  Ik 
fit. 

2.  Because  the  steamer,  by  starboarding  to  1 
performed  the  duty  imposed  on  her  of  keeping  c 
the  way  of  the  James  8eed\  and  the  evidence  proTtd 
there  would  not  have  been  a  collision  if  the  Jemm 
had  performed  her  duty  by  keeping  her  course. 

3.  Because  the  learned  judge  of  the  court  bebv 
neonsly  held  that  the  James  Seed  was  justified,  aera 
to  a  role  of  the  road,  in  porting  and  hard  pottiii 
helm,  whereas  there  is  not  and  was  not  any  rochn 

4.  Because  the  learned  judge  was  wrens  in  hi 
that  the  steamer  should  nave  stopped  or  akekeaedi 
at  the  time  he  holds  in  that  behalf. 

5.  Because  the  evidence  proved  that  the  ooHisioe 
not  occasioned  by  any  negligent  or  improper  naiigi 
on  the  part  of  the  Norma. 

Milward,  Q.C.  and  E.  C.  Clarkson,  for 
appellants. 

Brett,  Q.C.  and  W.  G.  F.  PhiUimore,  for 
respondents. 

The  judgment  of  the  court  was  delivered  by 

Sir  R.  J.  Phillimore. — This  is  an  appeal  I 
a  decree  of  the  judge  of  the  Vice- Admiralty  G 
at  Quebec,  in  a  suit  for  damages,  the  conseqw 
of  a  collision  between  two  vessels,  the  James  8 
a  Bailing  vessel,  and  the  Norma,  steamship. 

Before  their  Lordships  approach  the  conrii 
tion  of  the  merits  of  this  case  they  desire  to  say* 
words  with  respect  to  the  pleadings  and  the  ■ 
of  taking  evidence  in  the  court  below.  The  *1 
liminary  Acts,"  the  operation  of  which  hai  I 
eminently  conducive  to  the  ascertainment  of 
truth  in  these  oases,  are  in  the  same  form  as  vi 
first  tried  in  the  High  Court  of  Admiralty.  9 
that  time,  sections  6,  8,  10,  11,  which  form  an 
important  part  of  the  present  Preliminary  i 
in  the  English  Court  of  Admiralty,  have  bees 
troduced,  and  their  Lordships  think  that  it  li 
be  expedient  to  introduce  similar  regulation  i 
the  practice  of  the  Vice- Admiralty  Courts;  i 
Loraships  must  express  a  hope  that  in  subaefll 
suits  this  defect  will  be  remedied.  The  mofe 
taking  the  evidence  before  the  Registrar  all 
and  the  use  of  written  interrogatories,  wooa\ 
their  Lordships'  opinion,  be  advantageously  I 
changed  for  the  practice  of  the  viva  voce  earn 
tion  of  witnesses  at  the  hearing  before  the  jadgaf 
is  to  decide  the  case,  in  causes  where  it  U 
be  possible  to  obtain  their  attendance  for  i 
purpose  without  inconvenience  or  additional* 
pense,  a  practice  which  has  been  for  a  long  A 
prevalent  in  the  English  Court  of  Admiralty  I 
attended  with  very  beneficial  results. 

The  judge  of  the  court  below  prononnesi  ( 
Norma — the  steamship- — to  be  alone  to  Uaflal 
the  collision.     From  this  judgment  the  oi 
the  Norma  have  appealed    to     this  court 
collision   occurred    in  the    river    St. 
between  ten  and  eleven  o'clock  of  the 
the    11th    Aug.    1874,    five    or    six   mika 
a  place  called  Bio.      The  James  Seed,  m 
masted  schooner  of  156   tons,    with  a 
eight  hands,  and  a  pilot,   was  going 
the  Norma,  a  steamship  of  653  tons,  with 

of  twenty  hands  and  a  pilot,  was 

river ;  the  two  vessels  were  approaching* 
not  exactly,  but  within  about  a  point* 
courses.     Both  vessels  had  their  proper] 
lights.    The  weather  was  tine  and   " 
a  starlight  night,  and  there 
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south-west  under  the  influence  of  which 
oner  was  approaching  Bic — having  pre- 
aken  in  her  foresail — at  the  rate  of  about 
ts  through  the  water.  At  a  distance  of 
e  miles  from  the  Bicquette  light,  the  pilot 
the  schooner  saw  through  his  glass  the 
i  light,  and  the ,  red  light  of  the  steamer 

0  miles  off  and  about  a  point  on  his  star- 
w.  At  the  same  distance  the  "  look-out" 
i  the  steamer    reported  a  bright  light 

her  port  bow.  The  schooner,  under  tho 
ders,  ported  enough  to  bring  the  steamer's 
id  red  lights  a  little  on  her  port  bow ;  her 
s  then  steadied,  and  she  kept  her  course 
hin  half  a  mile  of  the  steamer,  when  the 
;hts  of  that  vessel  came  in  sight;  the 
's  helm  was  then  ported  and  hard-aported, 
steamer  was  hailed  to  port ;  she  did  not 
ad  struck  with  her  stem  and  starboard 
schooner's  port  bow  so  severe  a  blow 
■  sank  directly,  and  five  of  her  crew 
lhappily    drowned.      To    return    to    the 

the  bright  light  which  had  been  reported 
on  her  port  bow  proved,  as  the  vessels 
led  each  other,  to  be  a  green  light ;  the 

continued  her  course  at  a  speed  of  seven 

1  hour  for  some  minutes,    when,    at   a 
of  about  half  a  mile,  her  pilot  gave  the 

•  starboard  and  the  collision  took  place  in 
described. 

ontention  of  the  respondents  (the  plain- 
he  court  below)  was  that  the  collision  was 
y  the  starboarding  and  the  continuance  of 
i  of  the  steamer.  The  contention  on  the 
he  appellants  (the  defendants  in  the  court 
as  that  the  collision  was  caused  by  the 
)f  the  schooner. 

earned  judge  was  assisted  by  nautical 
\,  to  whom  he  submitted  various  ques- 
iheir  answer  to  which  was,  in  sub- 
;hat  the  steamer  should  have  stopped  and 
full  speed  instead  of  starboarding,  and 
schooner  followed  what  they  called  the 
the  road  in  porting  her  helm,  and  there- 
i  not  to  blame.  'Die  learned  judge  un- 
ely  adopted  this  latter  premiss,  and,  as  he 
1,  supported  it  by  reference  to  certain 
of  the  Regulations  for  preventing  Col- 
b  Sea.  He  cited  Article  15,  which  is :  "  If 
38,  one  of  which  is  a  sailing  ship  and  the 
steam  ship,  are  preceding  in  such  direc- 
to  invoke  risk  of  collision,  the  steam  ship 
ep  out  of  the  way  of  the  sailing  ship; 
icle  16,  which  says  that,  "  every  steam 
len  approaching  another  ship  so  as  to 
risk  of  collision  shall  slacken  her  speed, 
cessary,  stop  and  reverse."  The  learned 
m  it  ted  to  notice  the  18th  Article,  which, 
s  it  concerns  the  present  case,  is,  "  where 
bove  rules  one  of  two  ships  is  to  keep 
he  way,  the  other  shall  keep  her  course, 
entire  mistake  as  to  the  existing  law  to 
that  it  is  the  duty  of  a  sailing  vessel  when 
a  steamer  to  port  her  helm;  it  is  her 
keep  her  course.  And  if  the  conclusion 
the  learned  judge  arrived  could  only  be 
d  by  adopting  the  grounds  upon  which 
in  mainly  to  have  founded  it,  it  would  be 
r  of  their  Lordships  to  recommend  Her 
to  reverse  the  sentence ;  but  their  Lord- 
e  of  opinion  in  this  case  that  though  the 
g  in  partially  incorrect,  the  conclusion  is, 


on  the  whole,  right.  Their  Lordships,  after  con- 
ference with  their  nautical  assessors,  are  of 
opinion,  on  the  one  hand,  that  the  first  porting  of 
her  helm  by  the  schooner  was,  at  the  least,  having 
regard  to  the  distance  and  the  degree,  an  innocent 
manoeuvre ;  and,  on  the  other  hand,  that  it  is  not 
proved  that  the  schooner's  red  light  was  seen  on 
board  the  steamer.  But  their  Lordships  are 
clearly  of  opinion  that  the  steamer  is  to  blame  for 
having  approached  too  close  to  the  schooner 
before  she  altered  her  helm;  that  she  did  wrong 
in  continuing  up  to  so  late  a  period  the  position 
of  danger  and  embarrassment  which  exists  when 
the  green  light  on  one  vessel  is  opposed  to  the  red 
light  on  another.  The  steamer  came  so  close  that 
she  had  not  time  to  go  off  more  than  a  point  and 
a  half  under  hor  starboard  helm.  The  nautical 
assessors  think  that  if  she  had  starboarded  a  quarter 
oi  a  mile  off  she  would  have  cleared  the  schooner ; 
and  with  regard  to  the  second  porting  of  the 
schooner  almost  in  the  moment  of  collision,  they 
think  that  in  the  circumstances  it  was  the  best 
manoeuvre  she  could  have  adopted. 

Their  Lordships  will  therefore  humbly  advise 
Her  Majesty  to  affirm  the  decision  of  the  court 
below,  and  to  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Trios.  Cooper. 

Solicitors  for  the  respondent,  Waltons,  Bubb,  and 
Walton. 


HOUSE   OF   LORDS. 

Reported  bjC.  E.  Mildev,  Etq.,  Barristar-at-Law, 


June  15  and  20, 1876. 

(Before  the  Lord  Chancellor    (Cairns),    Lords 
Chelmsford,  Penzance,  and  0' Hag  an.) 

Pearson  v.  The    Commercial   Assurance 

Company. 

error  from  the  court  of  exchequer  chamber 

in  england. 

Ship — Fire  policy — Construction — Localization  of 

policy. 
A  ship  belonging  to  the  appellant  was  insured 
against  fire  with  tlie  respondents  by  a  time  policy. 
In  the  policy  the  ship  was  described  as  "  lying  m 
the  Victoria  Docks,  London,  with  liberty  to  go 
into  dry  dock.1*  The  ship  went  into  dry  dock, 
and  after  leaving  the  dry  dock  was  moored  for 
some  time  in  the  river  in  order  that  certain 
repairs  might  be  done  which  were  usually  done  in 
the  river,  out  might  have  been  done,  though  at  a 
greater  cost,  in  the  Victoria  Docks.  While  so 
moored  the  ship  was  completely  destroyed  by  fire. 
Held  (affirming  the  judgment  of  the  court  below), 

that  the  loss  was  not  covered  by  the  policy. 
The  plaintiff  had  effected  a  policy  of  insurance 
against  fire  with  the  defendants  on  the  steamship 
Indian  Empire  for  three  months  from  May  14th, 
1862.    The  ship  was   described  in  the  policy  as 
"  lying    in    the  Victoria    Docks,    London,    with 
liberty  to  go  into  dry  dock,  and  light  the  boiler 
.fires  once  or  twice  during  the  currency  of  the 
'  policy."  The  Indian  Empire  was  a  paddle  steamer 
of  very  large  size,  of  2000  tons,  249ft.  long,  and 
60ft.  beam,  and  it  was  found  that  the  only  dry 
dock  in  the  Thames  capable  of  receiving  a  ship  of 
jthat  size  was  Lungley's  dry  dock  at  Deptfqrd*  L 
two  miles  higher  up  the  river  than  the  Viotc 
llJboks,  and  to  enter  this  dock  it  was  neoeesar 
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remove  the  lower  part  of  the  paddle  wheels.  This 
was  done  in  the  Victoria  Docks,  and  the  ship  was 
towed  np  to  Lungley's  Dock,  and  after  the  repairs 
there  were  finished,  she  was  towed  down  the 
river  again  to  a  point  600yds.  or  700yds.  from  the 
entrance  to  the  Victoria  Docks,  and  moored  there, 
in  order  that  the  halves  of  the  paddle  wheel  a 
might  be  replaced.  While  so  moored  she  was 
burnt.  The  present  action  was  brought  on  the 
policy.  It  was  proved  that  it  was  usual  to  replace 
the  paddles  in  such  cases  outside  the  docks,  but 
that  it  might  have  been  done  inside  at  a  much 
greater  expense.  The  utmost  despatch  was  used 
in  replacing  the  paddles  and  the  work  was  not 
quite  finished  when  the  fire  happened.  Evidence 
was  given  at  the  trial  that  great  precautions  were 
in  force  within  the  Victoria  Docks  to  prevent 
accidents  by  fire. 

The  cause  was  tried  before  Erie,  C.J.,  at  the 
sittings  in  London  alter  Trinity  Term  1863,  when 
the  jury  found  a  verdict  for  the  plaintiff  for  the 
full  amount  claimed,  10,0002. 

This  verdict  was  set  aside  by  the  Court  of  Com- 
mon Pleas  (Erie,  C.J.,  Williams,  and  Keating,  JJ.) 
as  reported  in  33  L.  J.  85,  C.  P. ;  9  L.  T.  Rep.  N.S. 
442 ;  1  Mar.  Law  Cas.  O.  S.  401,  on  the  ground 
that  on  the  true  construction  of  the  policy  the 
ship  was  not  covered  at  the  time  of  the  loss  ;  and- 
in  June  1873  this  decision  was  affirmed  by  the 
Court  of  Exchequer  Chamber  (Kelly,  C.B.,  Martin 
and  C  leas  by,  BB.,  Blackburn,  Quain,  and  Archi- 
bald, JJ.)  as  reported  in  ante,  vol.  2,  p.  100; 
L.  Rep.  8  C.  P.  548,  and  29  L.  T.  Rep.  N.S.  279. 

From  this  judgment  error  was  brought  to  the 
House  of  Lords. 

Wathin  Williams,  Q.C.  and  Lanyon,  for  the 
plaintiff  in  error,  argued  that  the  ship  was 
covered  by  the  policy  up  to  the  14th  Aug.,  and 
that  the  "  liberty  "  given  by  the  policy  must  be 
taken  to  mean  liberty  to  do  what  was  usual  under 
the  circumstances,  not  only  what  was  strictly 
necessary,  and  that  underwriters  are  bound  to 
know  the  circumstances  of  the  trade  to  which 
their  policy  relates.     They  cited 

Noble  v.  Kennoway,  Dong.  492  ; 

Bouillon  v.  Lupton,  15  C.  B.,  N.  S.,  113;  33  L.  J. 

37,  C  P.  ; 
Telly    v.    Royal    Exchange    Association    Company, 

1  Burr.  341 ; 
Bond  v.  Qonsales,  2  Salk.  445  ; 
Vullance  v.  Dewar,  1  Camp.  503  ; 
Moxon  v.  Atkins,  3  Camp.  200 ; 
Lindsay  v.  Janson,  4  H.  &  N.  69J) ; 
Newman  v.  Cazale.t,  Park  on  Ins.  900 ; 
Long  v.  Allen,  Ibid.  797  ; 
Salvador  v.  Hopkins,  3  Burr.  1707  ; 

And  the  following  American  authorities  : 

Webb  v.  National  Fire  Insurance  Company.  2  Sand. 
N.  Y.  497 ; 

Fitchburg  Railway  Company  v.  Charleston  Insu- 
rance Company,  7  Gray,  Mass.  64 ; 
and  also  Phillips  on  Insurance,  vol.  1,  p.  489. 

Cohen,  Q.C,  /.  G.  Mathew  (Benjamin,  Q.C, 
with  them),  for  the  defendants  in  error,  main- 
tained that  this  was  a  localised  fire  policy,  and 
that  the  analogy  of  voyage  policies  was  false.  The 
risk  must  be  clearly  present  to  the  minds  of  both 
parties:  (See  Bodocanachi  v.  Elliott,  2  Asp. 
Mar.  Law  Cas.  21,  p.  399 ;  28  L.  T.  Rep.  N.  S. 
840;  31  ib.t  239.)  The  policy  only  covered 
what  was  necessary  for  the  transit  to  and  from 
the  dry  dock.  Usage  may  be  resorted  to  for  the 
purpose  of  explaining  the  terras  of  a  policy,  but 


not  in  express  disregard  of  them  ;  the  rial 
not  be  altered. 

Wathin  Williams,  Q.C.,  in  reply. 

June  20. — Their  Lordships  gave  judgn 
follows : 

The  Lord  Chancellor  (Cairns). — My 
the  insurance  in  this  case  was  an  insurance 
fire,  effected  by  the  appellants  with  the 
dents  on  a  large  paddle-steamer  called  the 
Empire,  which  so  long  ago  as  the  year  1! 
appellant  was  proceeding  to  have  repaired 
port  of  London. 

The  policy  is  a  time  policy  for  three  i 
from  14th  May  1862  till  14th  Aug.  1862.  ' 
surancc,  however,  does  not  protect  th 
wherever  it  might  be,  or  wherever  it  in 
in  the  port  of  London.  The  ship  is  confin 
localised  for  the  purpose  of  the  risk  bn 
words,  "  lying  in  the  Victoria  Docks,  I 
with  liberty  to  go  into  dry  dock,  and  lig 
boiler  fires  once  or  twice  during  the  corn 
this  policy." 

The  ship  is,  therefore,  covered  by  the 
during  the  three  months  so  long  as  it  is  lj 
the  Victoria  docks,  and  so  long  as  it  is  in 
dock,  or  at  all  events  in  a  dry  dock  in  the  ] 
London.  Nothing  is  expressly  said  as  to  1 
surance  attaching  while  the  ship  goes  fit 
Victoria  Dock  into  dry  dock,  but  the  coart 
have  held,  and  as  it  appears  to  me  rightlj 
that  the  liberty  to  go  into  dry  dock  oece 
carrios  with  it  the  protection  of  the  ins 
while  the  ship  should  be  in  transit  fro 
Victoria  Docks  to  the  dry  dock  and  back  agi 

I  think,  further,  there  can  be  no  doubt  t 
the  transit  to  and  from  the  dry  dock  tbi 
would  be  at  liberty  to  do  anything  and  ever 
usual  under  the  circumstances  for  the  accon 
ment  of  the  end  in  view,  namely,  the  transit 
from  the  dry  dock.  Any  delay  usual  and 
circumstances,  any  deviation  usually  or  i 
niently  made  from  the  straight  line,  provid 
delay  and  deviation  are  connected  wifcl 
tend  to  the  attainment  of  the  end  in  view, 
in  my  opinion  be  justifiable  under  the  wa 
the  policy  which  I  have  read.  A  delay  or 
tion  of  this  kind  would  fairly  come  withi 
words  of  Lord  Mansfield  in  the  case  of  PV 
The  Royal  Exchange  Assurance  {ubi  sufi 
is  absurd  to  suppose  that  when  the  end  is  M 
the  usual  means  of  attaining  it  are  meant 
excluded."  If  on  the  other  hand  a  delay  1 
transit  to  or  from  the  dry  docks  were  to  < 
not  as  part  of  the  usual  and  ordinary  met 
mode  of  effecting  the  transit,  but  for  soai 
lateral  object  or  purpose,  then,  in  my  Ofi 
however  usual  and  convenient  a  delay  Hi 
purpose  of  attaining  that  collateral  object  1 
be,  the  ship  would  not,  during  the  (Wsj 
covered  by  the  policy. 

It  is  unnecessary  to  speculate  whether  fcl* 
would  or  would  not   be    greater  when 
was  in  the  river  than  when  it  was  in 
There  is,  as  it  seems  to   me,    evidenot 
risk  would  be  greater  in  the  former 
the  latter,  but  it  is  sufficient  to  say 
spondents  have  defined  the  risk  which 
willing  to  undertake,   and    that  risk 
enlarged    beyond    the  ordinary 
words  upon  any  theory  that  the 
is  immaterial. 

Applying  these  observations  to  (K 
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present  case,  your  lordships  find  that  the  dock 
called  "  Lungley's  Dry  Dock  "  was  the  only  dry 
dock  in  the  Thames  which  could  take  in  the  Indian 
Empire,  and  that  even  into  this  dock  the  ship  could 
not  be  received  without  taking  off  the  lower  half 
of  the  paddle-wheels.  Accordingly  the  lower 
halves  of  the  paddle-wheels  were  taken  off  in  the 
"Victoria  Docks,  and  having  thus  been  made  ready 
for  the  dry  dock,  it  was  towed  two  miles  up  the 
Thames  from  the  Victoria  Docks  to  Lnnlgey's 
Dry  Dock,  and  the  repairs  were  proceeded  with, 
and,  so  far  as  they  were  to  be  done  in  the  dry 
dock,  were  completed  there. 

The  ship  was  then  taken  out  of  the  dry  dock, 
and  it  b^ing  intended  to  take  ner  back  to  the 
"Victoria  Docks,  there  was  nothing  to  prevent  her 
being  taken  back  there  at  once,  and  the  halves 
of  the  paddle-wheels  might  have  been  replaced, 
just  as  they  had  been  removed,  in  that  dock.  In 
place,  however,  of  being  towed  back  to  the  Vic- 
toria Docks,  it  was  towed  still  further  up  the 
river,  and  moored  there ;  the  paddle-wheels  were 
brought  from  the  Victoria  Docks  in  a  barge,  and 
the  work  of  replacing  them  was  proceeded  with  in 
the  river.  While  this  was  being  done  the  repairs 
to  the  masts,  rigging,  and  capstans  of  the  ship, 
and  other  carpenters  and  joiners'  work,  were  con- 
tinued at  the  same  time,  and  at  the  end  of  ten 
days,  before  the  paddles  were  completely  replaced, 
the  ship  was  burnt. 

It  is  found  by  the  case  that  it  is  usual  after 
a  ship  whose  paddles  have  been  removed  is 
taken  out  of  dry  dock  to  moor  it  in  the  river, 
for  the  purpose  of  replacing  the  paddles.  And  it 
is  also  found  that  though  the  paddles  could  have 
been  replaced  equally  well  in  the  Victoria  Docks, 
it  would  have  cost  four  times  as  much  as  if 
dope  in  the  river.  My  Lords,  I  am  clearly  of 
opinion  that  the  delay  which  was  thus  occasioned 
was  a  delay  for  a  purpose  altogether  collateral. 
"When  the  ship  left  the  dry  dock  the  course,  if  it 
was  wished  to  maintain  the  insurance,  was  to 
bring  her  back  to  the  Victoria  Docks ;  and  I 
assume  that  anything  done  in  the  usual  course 
towards  the  attainment  of  this  end  would  be  within 
the  insurance.  Bat  that  which  was  done  did  not 
in  any  way  contribute  to  that  end.  It  may  have 
been  usual,  and  because  it  was  economical  it  may 
have  been  convenient,  but  it  did  not  in  any  way 
facilitate  or  conduce  to  the  transit  of  the  ship  to 
the  docks  from  which  it  had  come. 

My  Lord 8,  it  was  the  unanimous  opinion 
of  the  Courts  fof  Common  Pleas  and  Exche- 
quer Chamber  that  the  respondents,  in  the 
events  which  have  happened,  were  not  liable 
under  this  policy  for  the  loss  which  occurred. 
I  think  there  is  no  ground  whatever  for  differing 
from  their  judgment,  and  I  propose  to  your  lord- 
ships that  this  appeal  should  be  dismissed  with 
costs. 

Lord  Chelmsford. — My  Lords,  from  the  moment 
this  case  was  fully  opened  it  seemed  to  me  impos- 
sible to  doubt  the  propriety  of  the  judgment  in 
which  no  fewer  than  ten  judges  agreed.  I  can 
aee  no  ground  for  the  statement  which  was  made 
to  ns  on  the  part  of  the  appellant,  that  the  true 
point  of  the  case  was  never  submitted  to  the 
court.  Everything  which  was  urged  in  argument 
before  us  appears  to  me  to  have  been  brought 
ftnder  the  consideration  both  of  the  Court  of 
Common  Pleas  and  of  the  Exchequer  Chamber. 

The  question  turns  entirely  on  the  construction 


of  the  policy,  which  is  a  localised  time  policy 
against  fire  upon  the  steamship  Indian  Empire, 
lying  in  the  Victoria  Docks,  London,  with 
"  liberty  to  go  into  any  dry  dock."  The  place  to 
which  "the  insurance  principally  applies  is  the 
Victoria  Docks.  This  place  the  vessel  is  to  be  at 
liberty  to  leave  only  for  the  purpose  of  going  into 
a  dry  dock  for  repairs.  That  object  being  satisfied, 
the  policy  seems  to  require  that  it  should  return 
without  delay  to  its  original  situation,  and  be 
again  "lying  in  the  Victoria  Docks."  Of  course 
the  policy  impliedly  covers  the  permitted  transit 
to  and  from  one  dock  to  the  other.  But  if  the 
parties  contemplated,  as  it  is  clear  they  di<\  that 
during  the  currency  of  the  policy  the  vessel  would 
be  usually  lying  in  the  Victoria  Docks,  when  the 
intended  repairs  in  the  dry  dock  were  completed 
it  was  the  duty  of  the  assured  to  return  without 
delay  to  the  victoiia  Docks.  Instead  of  doing  so 
the  ship  was  towed  to  a  part  of  the  river  about 
600yds.  or  700yds.  from  the  Victoria  Docks,  and 
there  moored  for  ten  days,  during  which  r.inio 
it  was  while  so  moored  totally  destroyed  by 
fire.  The  loss,  therefore,  did  not.  occur  in 
the  actual  passing  from  the  dry  dock  to  the 
Victoria  Docks. 

But  it  is  said  for  the  appellant  that  according  to 
the  usual  course  of  proceeding  in  the  repair  of 
steam  vessels  of  the  size  of  the  one  in  question, 
the  mooring  in  the  Thames  for  the  purpose  of  re- 
placing the  half  of  her  paddle-wheels  must  be  re- 
garded either  as  a  necessary  incident  to  the  transit 
from  the  dry  dock,  or  must  be  taken  to  have  been 
intended  to  be  included  in  the  policy. 

But  it  seems  to  me  that  the  precise  terms  of 
the  policy  afford  no  ground  for  such  an  argument. 
An  insurance  against  fire  necessarily  has  regard  to 
the  locality  of  the  subject-matter  of  the  policy,  the 
risk   being   probably   different  according   to   the 

Elace  ■  where  the  subject  of  the  insurance 
appens  to  be.  In  the  present  case  it  ap- 
pears that  there  was  greater  risk  where  the 
loss  happened  than  there  would  have  been  in  the 
Victoria  Docks,  to  which  place  the  policy  princi- 
pally applied. 

The  parties  cannot  be  said  to  have  contracted 
with  reference  to  the  usual  practice  of  large 
paddle  steamers  going  into  dry  dock  to  remove 
a  portion  of  their  paddle-wheels,  because  it  is 
stated  in  the  special  case  that  neither  party  knew 
that  the  vessel  was  of  a  width  too  great  to  admit 
of  its  entering  the  dock  adjoining  the  Victoria 
Docks,  where  it  would  be  expected  it  would  go 
under  the  liberty  to  go  into  dry  dock.  And  there- 
fore the  argument  of  the  appellant  must  go  the 
length  of  inserting  that  as  it  was  an  implied  term  of 
the  policy  that  if  it  should  be  necessary  to  remove 
a  portion  of  the  paddle* wheels  for  the  purpose  of 
enabling  the  vessel  to  enter  the  dry  dock,  its 
return  to  the  Victoria  Docks  might  be  delayed 
during  the  mooring  in  the  Thames  for  any  time 
that  was  requirod  to  complete  the  work  of  re- 
placing the  wheels. 

But  I  agree  with  what  was  said  by  Blackburn, 
J.,  in  the  Exchequer  Chamber,  that  if  the  parties 
wished  to  cover  the  risk  of  the  ship  while  so 
moored,  they  should  have  provided  for  it  by 
appropriate  words  in  the  policy  Whether  the 
underwriters  would  have  undertaken  this  risk 
it  is  impossible  to  say ;  as  they  were  not  aware  that 
it  would  arise,  there  was  of  course  no  provision 
applicable  to  it. 


.  •■! 


278 


MARITIME  LAW  CASES. 


H.  o?  L.] 


Pearson  «.  Tub  Commercial  Assueancb  Compact. 


[H.( 


It  would  be  a  strong  implication  to  raise 
against  the  underwriters,  that  they  neces- 
sarily contracted  by  the  policy  to  extend  the 
locality  to  which  the  insurance  against  fire  was 
expressly  confined,  upon  the  ground  of  a  usual 
practice  of  dealing  with  large  steam  vessels  under 
repair,  which  they  did  not  know  would  have  to  be 
resorted  to  on  the  part  of  the  assured.  More 
especially  is  this  the  case  when  it  appears  that  the 
whole  work  upon  the  paddle  wheels  might  have 
been  done  in  the  Victoria  Docks.  In  fact  the 
halves  of  the  wheels  were  taken  off  in  the  Victoria 
Docks,  and  it  is  stated  in  the  special  case  that  the 
work  of  replacing  them  might  have  been  equally 
well  done  in  those  docks,  but  that  it  would  have 
cost  four  times  as  much  as  if  done  in  the  river; 
a  very  good  reason  for  the  assured  running  the 
risk  of  performing  the  work  beyond  the  limits  of 
the  policy,  but  no  reason  at  all  for  imposing  upon 
the  underwriters,  by  implication,  an  undertaking 
to  accept  a  risk  different  and  more  extensive  than 
that  to  which  they  expressly  agreed  to  be  liable. 
The  policy  only  attached  while  the  vessel  was  in 
the  V ictoria  Docks  or  the  dry  dock,  or  was  passing 
directly  to  and  from  one  dock  to  the  other.  It 
therefore  did  not  extend  to  the  time  the  ship  was 
moored  in  the  Thames,  and  the  underwriters  are 
not  liable  for  the  loss  which  then  occurred. 

I  am  therefore  of  opinion  that  the  judgment 
appealed  from  is  right,  and  must  be  affirmed. 

Lord  Penzance. — My  Lords,  the  protection  in- 
tended to  bo  given  by  this  policy  was  limited 
expressly  not  only  to  a  period  of  three  months, 
but  to  a  particular  place,  the  Victoria  Docks,  in 
which  the  vessel  was  to  lie.  When  lost  it  was  not 
lying  in  that  place,  but  was  moored  in  the  river, 
and  the  only  question  is  whether,  at  the  time  of 
the  loss,  being  moored  in  the  river  was  a  circum- 
stance within  the  special  liberty  which  had  been 
reserved  to  the  owner  in  the  policy  under  the 
words  "with  liberty  to  go  into  dry  dock." 

The  Court  of  Common  Pleas  held,  as  it  seems  to 
me  very  properly,  that  this  liberty  was  not  confined 
to  any  particular  dry  dock,  and  that  the  plaintiff 
might  take  the  vessel  to  any  convenient  dry  dock 
without  losing  the  protection  of  the  policy.  The 
vessel  therefore  was  justified  within  the  limits  of 
the  liberty  in  proceeding  to  Lungley  V  Dry  Dock, 
two  miles  away  from  the  Victoria  Docks,  in  which 
it  was  to  lie,  but  it  is  contended  that  these  limits 
were  exceeded  in  the  course  taken  with  the  vessel 
on  iis  returning  from  the  dry  dock. 

In  construing  the  meaning  and  extent  of  this 
liberty,  I  think  great  latitude  should  be  allowed. 
To  state  at  length  in  writing  all  that  the  vessel 
might  be  intended  to  be  allowed  to  do  in  going  to 
the  dry  dock,  in  lying  there  while  being  repaired, 
and  then  returning,  the  length  of  time  to  be  occu- 
pied, and  all  that  was  to  be  done  in  various  alter- 
native events,  would  be  the  work  of  a  lawyer,  and  a 
work  that  could  not  be  comprised  in  any  but  a  very 
lengthy  document.  The  convenience  of  mercan- 
tile transactions  makes  this  impossible  in  many 
cases,  and  in  this  mercantile  contract  of  insurance 
especially,  it  is  always  the  custom  to  express  the 
mutual  bargain  in  short  and  conventional  terms. 

In  construing  such  terms  it  is  always  to  be  borne 
in  mind  that  the  object  of  insurance  is  indemnity 
from  the  risks  attending  some  commercial  ad- 
venture or  operation  which  the  owner  of  the 
subject  of  insurance  is  engaged  upon;  and  it  is 
well  understood  by  both  parties  that  the  desire 


and  object  of  the  assured  is  that  the  policy 
extend  to  all  such  risks  of  the  character  i 
against,  as  may  arise  by  the  adventure  or 
tion  being  carried  oat  in  the  usual  and  or 
manner.  The  assured  therefore  is  not  in 
to  be  bound  to  make  his  mode  of  carryi 
the  adventure  conform  to  the  words  of  the 
rigidly  construed  and  confined  to  what  is  abs 
necessary,  but  the  general  words  of  the 
are  intended  to  be  construed  so  as  to  oonf* 
the  usual  and  ordinary  method  of  porsui 
adventure. 

This,  as  I  understand  it,  is  the  princip 
vading  the  cases  on  voyage  policies  whicl 
been  cited;  they  are  all  instances  of  a 
being  extended  to  cover  proceedings  whic 
usual  and  ordinary  in  the  course  of  perfi 
the  voyage  assured,  though  the  exact  wc 
the  policy  did  not  extend  to  them,  or  wer 
adverse  to  them.  To  the  extent,  therefore, 
principle  involved  in  theee  cases,  I  think  tl 
applicable  to  the  present  case,  although  I 
think  that  this  "  liberty  to  go  into  dry  docli 
be  said  to  have  all  the  incidents  of  a  • 
policy. 

It  follows  from  thiR  that  the  vessel  in  proc 
to  Lungley's  Dry  Dock,  in  being  repaired 
and  in  returning  to  the  Victoria  Docks,  wo 
protected  so  loner  as  it  was  engaged  in  doi 
merely  what  was  necessary,  but  what  was  or 
and  usual  for  these  purposes.  If,  for  insta 
was  usual,  though  not  necessary,  to  take  oi 
of  the  paddle  wheels,  as  is  admitted  to  hav 
the  case  here  before  entering  the  dry  dock 
further,  if,  in  order  to  do  that,  it  had  been 
for  the  vessel  to  lie  a  certain  time  in  the 
outside  the  dock  while  it  was  being  done,  1 1 
have  thought  that  the  vessel  would  have 
protected  in  doing  so,  because  it  was  takii 
usual  course  for  the  purpose  of  going  ink 
and  being  repaired.  6ut  when  the  repairs 
completed,  or  so  far  completed  as  they  wi 
tended  to  be  -  in  the  dry  dock,  and  the  vees 
brought  out  of  that  dock  again,  all  that  ren 
to  be  done  within  the  liberty  contained  i 
policy  was  to  return  to  the  Victoria  Docks, 
here,  again,  if  it  had  been  usual  to  wait  at 
the  river,  or  perform  the  passage  in  :\ny  par 
way,  thereby  encountering  a  delay  whid 
usual  but  not  necessary,  and  the  vessel  had  A 
I  should  still  have  thought  that  it  would  hifi 
protected. 

But  what  the  vessel  really  did  was  to  all 
for  the  time,  returning  to  the  Victoria  1 
and  remaining  for  some  days  in  the  rh 
the  purpose  of  a  certain  repair,  name)] 
putting  on  of  the  half  paddle  wheels  whio 
been  taken  off,  a  purpose  which  had  no  COM 
with  returning  to  the  Victoria  Docks,  audi 
no  way  even  ancillary  to  getting  there. 
admitted  that  it  is  nsual  for  shipowner!  tl 
this  species  of  work  done  in  the  river  fe 
of  in  a  dock,  because  it  is  cheaper;  butfti 
be  said  that  a  delay  for  that  purpose  mii 
the  usual  course  of  vessels  moving  from  4H 
to  the  other. 

It  appears  to    me,   therefore,    that  tlO; 
in  the   river,  during  which  the  vessel 
was    created  for  a  purpose  apart 
dependent  of,  the  liberty   to    go  into 
to    be    repaired     there,    and     then 
which  had  been  conceded  to  the  Ml 
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policy,  and  that  the  protection  of  the  policy  was 
consequently  lost. 

Lord  O'Hagan. — My  Lords,  I  am  of  the  same 
opinion. 

The  question  is  one  of  construction,  and  we 
must  endeavour  to  ascertain  from  its  terms  the 
intentions  of  the  parties  to  the  policy  of  insurance 
upon  this  steamship,  the  Indian  Empire.  The 
facts  are  undisputed,  and  the  words  of  the  policy, 
if  they  are  literally  taken,  import  merely  a  con- 
tract to  insure  the  ship  for  a  period  of  three 
months  against  loss  by  fire  whilst  lying  in  the 
Victoria  Docks,  and  whilst  going  into  dry  dock, 
according  to  the  liberty  specifically  granted  for 
that  purpose.  This  is  all  that  the  words  expressly 
convey,  but  I  quite  concur  with  the  counsel  for 
the  appellant  that  they  imply  a  liberty  to  return 
from  the  dry  dock,  and  are  an  undertaking  to 
insure  during  the  transit  back  again.  The  real 
matter  for  decision  is  whether  the  ship  whcD  burnt 
wbb  returning  to  the  Victoria  Docks,  within  the 
implied  meaning  of  the  policy,  and  according  to 
the  true  contract  of  the  parties. 

Now  it  is  found  in  the  case  that  the  vessel, 
laving  been  taken  out  of  the  dry  dock,  was 
"towed  up  the  river  to  the  Government  buoy 
Ot  Dcptford,  about  six  or  seven  hundred  yards 
iff  the  Victoria  Docks,  and  altogether  out  of 
ihe  course  from  Lungley's  Dock  to  the  Victoria 
Docks,  and  there  moored,  for  the  purpose  of 
iaving  the  lower  parts  of  the  paddle  wheels 
replaced.'*  So  that  we  find  the  vessel  re- 
moved to  the  place  at  whioh  it  was  destroyed  by 
a  course  altogether  different  from  that  to  the 
Victoria  Docks,  and  for  a  purpose  wholly  alien 
from  that  of  returning  thither.  I  feel  it  impos- 
sible to  hold  that  in  such  circumstances  it  was 
covered  by  a  policy  which,  even  assuming  that  the 
doubt  of  one  of  the  ablest  judges  of  England 
(Blackburn,  J.),  whether  the  vessel  was  insured 
while  passing  from  the  dry  dock  to  the  Victoria 
Docks,  should  be,  as  I  think  it  should  be,  disre- 
garded, only  assured  the  vessel  during  that 
passage.  It  had  made,  as  I  have  said,  a  totally 
different  passage,  with  a  totally  different  object. 
I  do  not  think  the  policy  was  ever  designed  to 
iiiBore  the  ship  in  a  condition  of  facts  which  it 
does  not  profess  to  contemplate,  and  which  the 
parties  to  it  could  not  have  foreseen. 

It  is  said  that  such  contracts  should  be  construed 
iberally,  and  for  the  interests  of  commerce ;  this 
riew  has  not  improperly  been  entertained  in  certain 
uses.  But  it  can  never  justify  indifference  to  the 
eal  purpose  of  a  policy,  or  warrant  the  recognition  of 
in  obligation  which  was  not  directly,  or  by  reason- 
hie  implication,  imposed  by  its  terms,  when  those 
arms  are  fairly  interpreted  according  to  their 
tatural  and  ordinary  meaning.  Here  the  parties 
fere  vigilant  to  specify  the  risks  they  undertook, 
ry  providing  for  "liberty  to  go  into  dry  dock, 
tnd  light  the  boiler  fires  once  or  twice  during  the 
mrrency  of  the  policy ;"  and  we,  in  my  opinion,  are 
not  free  to  add  another  material  condition  to  their 
jon&ract,  and  say  that  this  carefully  limited  liberty 
jould  authorise  the  taking  of  the  vessel  wholly  out 
off  the  course  of  passage  to  the  dry  dock  and  back 
again,  with  the  manfest  increase  of  danger  of  her 
d«struction.  The  case,  by  setting  forth  the  pre- 
cautions taken  in  the  Victoria  Docks  to  prevent  or 
extinguish  fires,  shows  the  nature  of  this  increase 
^Wry  clearly.  Watchmen  at  all  hours,  policemen 
~$na  other  persons  trained  to  the  use  of  fire 


engines,  and  carpenters  ready  to  scuttle  ships  on 
fire,  with  an  ample  supply  of  water,  diminished 
the  risks  of  fire  in  the  Victoria  Docks ;  while  in 
the  river  those  appliances  were  wanting,  and  in  the 

E articular  case  of  the  Indian  Empire  nearly  an 
our  elapsed  between  the  breaking  out  of  the  fire 
and  the  arrival  of  one  of  the  three  floating  engines 
placed  at  considerable  distances  from  each  other, 
and  alone  available  to  control  the  conflagration, 
which  probably  from  that  delay  resulted  in  the 
loss  of  the  ship.  Without  discussing  the  question 
of  the  admissibility  of  evidence  on  the  one  side  or 
the  other,  these  facts  are  persuasive  to  show  that 
the  effect  of  the  policy,  according  to  the  view  of 
the  appellant,  must  have  been  to  burden  the  re- 
spondents with  a  liability  for  risks  far  more  serious 
than  those  for  which  they  would  havo  had  to 
answer  on  their  own  construction  of  it ;  and  it  is 
to  my  mind  quite  plain  that  when  it  was  framed 
such  larger  risks  were  not  in  contemplation  of 
either  insurer  or  insured.  Neither  of  them  knew 
that  the  width  of  the  Indian  Empire  was  too  great 
to  allow  it  to  go  into  the  graving  dock,  which  was 
close  to  the  Victoria  Docks,  and  both  of  them 
had  in  view  the  prompt  passage  to  the  "  Thames 
Graving  Dock,"  by  pontoons  and  hydraulic  pres- 
sure, which,  if  they  could  have  been  applied,  would 
have  obviated  the  necessity  of  taking  off  the  lower 
half  of  the  paddle  wheels,  and  removing  the  ship 
to  "  Lungley's  Dry  Dock,"  and  would  have  pre- 
vented the  unfortunate  transfer  up  the  river  to 
tho  place  at  which  it  was  burned.  They  expected 
a  prompt,  quick,  and  safe  exercise  of  the  privilege 
of  going  into  dry  dock,  and  we  may  assume  that 
the  premium  was  arranged  accordingly. 

Can  we  say  that  if  the  size  of  the  vessel,  and  the 
effect  of  that  in  inducing  removal  first  to  a  distant 
dry  dock,  and  then  to  an  unguarded  portion  of  the 
river,  far  from  the  Victoria  Docks  had  been  known, 
a  heavier  rate  would  not  more  properly  have  pro- 
tected the  insurer  ?  He  might  not  havo  accepted 
the  risk  at  all,  or  he  might  have  accepted  it  on 
terms  more  favourable  to  himself,  and  more 
onerous  to  the  assured. 

And  on  this  point  wo  should  remember  that 
the  vessel  might  have  been  brought  back  imme- 
diately and  directly  to  the  Victoria  Docks,  and 
refitted  there  with  an  avoidance  of  the  greater 
perils  to  which  I  have  adverted;  but  that  the 
appellant  deviated  from  this  proper  course, 
took  the  ship  to  a  place  of  danger,  and  delayed 
it  long  upon  the  river,  not  from  any  necessity 
or  difficulty  in  doing  otherwise,  but  simply 
to  sa ve  himself  the  fourfold  expense  which 
would  have  been  incurred  by  an  immediate  return 
to  the  safer  Victoria  Docks.  If  he  chose  to  act  in 
this  way,  and  solely  for  his  own  apparent  advan- 
tage, it  does  not  seem  unreasonable  that  the  re- 
sulting loss  should  fall  on  him,  rather  than  on  the 
insurers,  who  never  contracted  to  sustain  it  under 
such  circumstances. 

The  authorities  on  the  subject  of  usage  have 
been  already  sufficiently  discussed.  They  do  not 
appear  to  me  to  apply  to  the  circumstance.^ 
before  us.  The  analogy  of  vovage  policies 
is  not  a  true  one,  and  we  must  deal  with  this 
case  according  to  the  contract  of  the  parties. 
It  maybe  right  and  reasonable  that  a  usage  known 
to  exist,  which  affects  directly  tho  progress  of  a 
voyage,  or  the  dealing  with  a  mercantile  venture, 
should  bo  held  to  be  contemplated  by  insurers, 
and  to  regulate  more  or  less  tneir  liabilities;  but 
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it  must  be  a  nsage  not  collateral  to,  and  uncon- 
nected with  the  voyage  which  is  the  subject  of 
insurance.  Here  the  custom  of  merchants  to  save 
money  by  refitting  a  ship  in  the  river  rather  than 
in  the  docks  had  nothing  to  do  with  the  specific 
contract  of  the  insurer  to  cover  a  vessel  in  the 
Victoria  Docks,  in  the  dry  dock,  and  in  the  pas- 
sage from  one  to  the  other ;  he  did  not  cover  it 
in  a  place  different  from  any  of  these,  to  which 
it  had  been  taken  by  the  insured's  own  option, 
and  for  his  own  interest.  I  think,  therefore,  that 
the  appeal  should  be  dismissed. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors    for  the    appellant,    Tatham,  Oblein, 
and  Nash. 

Solicitors  for  the   respondents,    Hollams,  Son, 
and  Coward. 


Supreme  Court  of  JuMcature. 

HIGH    COURT    OF   JUSTICE. 


COMMON  PLEAS  DIVISION. 

Reported  by  P  B.  Hutch ihs,  and  Cybil  Dodd,  Esqrs., 

Barristers-atrLaw. 


Feb.  10  and  21,  and  June  14,  1876. 

Keith  and  anotheb  v.  Burrows  and  another. 

Mortgage,  of  ship— Omission  to  register— Bights  of 
mortgagee  as  against  assignee  of  freight. 

A  mortgage  of  a  ship  transfers  the  ownership,  so 
far  as  to  entitle  the  mortgagee  to  the  whole  of  the 
mortgagor's  interest  as  security  for  his  money. 

The  only  effect  of  the  omission  to  register  a  mort- 
tage  of  a  ship  is  to  postpone  it  to  a  subsequently 
registered  mortgage. 

A  mortgagee  of  the  ship  is  entitled  to  freight  as 
against  an  assignee  of  freight  by  an  assignment 
made  after  the  mortgage,  but  before  its  registra- 
tion. 

A  ship  was  mortgaged  to  plaintiffs.  Afterwards 
defendant*  advanced  money  <m  the  scmrify  of 
the  cargo  without  riot  ice  of  plaintiffs'  mortgage. 
Defendants  and  the  mortgagor  then  sold  the 
cargo  to  J.t  on  the  terms  that  55*.  a  ton  freight 
should  be  paid.  An  assignment  of  freight  was 
made  to  defendants  as  security  for  their  ad- 
vances. The  ship  wts  then,  mortgaged  to  H., 
who  registered  his  mortgage.  Afterwards  plain- 
tiffs registered  their  mortgage.  Defendants,  by 
arrangement,  acquired  J.'s  rights.  H.  and  plain- 
tiffs took  possession ;  II.,  being  satisfied  with  the 
ship  as  security,  made  n»  claim  to  freight. 

Held,  that  plaintiffs  were  entitled  to  the  freight  of 
55s.  a  ton  as  against  defendants,  notwithstanding 
their  omission  to  register  tluir  mortgage. 

''his  was  a  special  case  stated  for  the  opinion  of 
he  conrt  in  an  action  brought  by  the  plaintiffs  as 

■mortgagees  of  the  ship  Stonehouse,  to  recover 
ooney  alleged  to  be  due  to  thorn  from  the  defen- 

■  ants  iu  respect  of  freight. 

1.  The   plaintifTs    are   merchants,   carrjing   on 
'uisiuess  under  the  style  or  firm  of  James   Wyllie 
••nd  Co.,  in  London.     The   defendants  are   corn- 
actors  and  brokers,  carrying  on  business  under  | 


the  style  or  firm  of  Burrows  and  Perks,  in 
don.  The  action  is  brought  by  the  plaintiff 
claim  as  mortgagees  in  possession  of  tb 
Stonehouse,  to  recover  moneys  alleged  to  as 
come  due  and  payable  in  respect  of  freight 
the  defendants  under  the  circumstances  h 
after  appearing. 

2.  Mr.  John  Morison,  of  Bil  liter-street,  ti 
under  the  style  or  firm  of  John  Morison  u 
was,  during  the  period  covered  by  this  cat 
registered  owner  of  60-64ths  of  the  Stotu 
Mr.  Bley,  the  captain,  being  the  registered 
of  the  remaining  4-64ths. 

3.  On  the  1st  Deo.   1874,    Morison  exact 
mortgage  of  his  60-64ths  of  the  ship  in  fat 
the    plaintiffs  to   secure    7500Z.   and  inter* 
account   current,   and    any    further    sum 
might  become  due. 

4.  The  Stonehouse  was  at  this  time  at 
Francisco  seeking  employment,  and  the  fi 
market  being  disorganised  owing  to  a  i 
commercial  failure,  her  captain,  Bleg,  detern 
rather  than  accept  the  low  offers  of  freight  i 
were  being  made  in  the  thick  of  the  crisis,  to 
a  cargo  of  wheat  "  on  account  of  the  ship,"  Ix 
by  its  sale  in  England  to  realise  a  better  mi 
than  whM  was  available  as  freight  at  the  po 
loading. 

5.  Accordingly,  a  cargo  of  23.644  sacks  of  l 
(being  the  cargo  in  respect  of  which  the  p« 
claim  arises),  was  obtained  through  Messrs. 
rott  and  Co.,  merchants  at  San  Franscim 
shipped  on  board  the  Stonehouse.  The  isi 
dated  the  2nd  Dec.  1874,  stated  that  the  i 
was  shipped  by  Parrott  and  Co.  on  hoard 
Stonehouse,  bound  to  Falmouth  or  Domn 
orders,  consigned  to  order,  that  is,  to  the  or* 
Parrott  and  Co.  (they  thus  keeping  control  < 
the  cargo  until  the  money  found  by  them  for 
purchase  thereof  should  be  paid),  by  orii 
John  Morison  and  Co.  for  account  and  rid 
whom  it  may  concern. 

6.  Hills  of  lading  were  made  out  for  tbewh 
deliverable  to  the  order  of,  and  were  handei 
Parrott  and  Co.,  stating  the  freight  payabb 
delivery  to  be  Is.  per  ton.  Parrott  and  Cafli 
taneously  drew  bills  of  exchange  on  Mora* 
sixty  days'  sight  against  the  wheat,  to  «■ 
themselvoB  for  the  price  of  the  wheat,  and  & 
commission,  and  sold  the  bills  of  exchange* 
three  bills  of  lading,  indorsed  by  Parrott  anil 
attached  thereto,  to  the  Bank  of  British  Sri 
America. 

7.  It  is  a  common  practice  in  many  pi 
foreign  shippers,  when  a   cargo  is  to  be 
"  for  the   account  of  the  ship,*'  to  draw 
lading  for  a  nominal  instead  of  a  blank 
there  being  an  opinion  among  merchant! 
blank  freight  is  not  a  desirable  thing. 

8.  On  or  about  the  3rd    Dec.  1874,  the 
house  sailed  from  San   Francisco.     The 
freight  general  at  this   date   at  San  Fran 
only  55a.  per  ton ;  but  the  plaintiffs  were 
by  Morrison  that  they   would    receive 
6000Z.   for   the   freight   of    the    Stonehot. 
defendants,  however,  did  not  know  thai 

had  given  the  plaintiffs  any  infon 

subject,  or  that  they  had  any  interest  il 

9.  On  the  21st  Dec  1874,  Morison  — 
bills  of  exchange  payable  at  the  I 
County  Bank  on  the  22nd  Feb.  1875w 
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10.  On  the  1st  Jan.  1875,  Morison  effected  two 
policies  of  insurance  in  respect  of  the  Stonehouse, 
«r  freight  valued  at  40002.  and  1000Z.  respectively. 

11.  The  sum  necessary  to  meet  the  bills  of 
eachange  at  maturity  was  10,3642.  19*.  4d. ;  and  at 
some  time  in  Dec.  or  the  beginning  of  Jan.,  it 
had  been  arranged  between  Morison  and  the 
defendants  that  the  defendants  should  advance  to 
to  Morison  the  moneys  necessary  for  the  purpose, 
that  the  defendants  in  return  should  be  at  liberty 
to  sell  the  cargo  and  receive  the  proceeds  of  sale 
on  Moridon's  account,  and  that  the  bills  of  lading 
lad  policies  of  insurance  should  be  deposited  with 
bhe  defendants  as  security  for  their  advances. 

12.  Before  making  and  carrying  out  this  arrange- 
nent  with  Morison,  the  defendants  searched  the 
ihip'8  register  at  the  Custom  House,  and  found 
hat  60-64ths  were  registered  in  Morison's  name, 
aid  that  there  was  no  incumbrance  whatever  on 
he  register.  The  defendants  had  no  notice  in 
ay  way  that  Morison  had  mortgaged  his  shares 
a  the  ofonehousc. 

13.  On  the  4th  Jan.  1875  the  defendants  ad- 
anced  to  Morison  3000Z.,  and  shortly  afterwards, 
l  pursuance  of  the  arrangements  then  made,  re- 
eived  from  him  the  former  of  the  two  policies, 
eing  the  policy  on  freight  valued  at  4000Z. 

14.  On  the  2nd  Feb.  1875  Morison  executed 
nother  mortgage  in  similar  terms  of  his  interest 
l  the  ship  to  the  plaintiffs,  to  secure  4000Z.  and 
arther  advances.  Morison  subsequently,  on  the  2nd 
larch  1875,  further  mortgaged  his  interest  in  the 
Honehouse  to  Joseph  Harrold,  who  registered  his 
nortgage  on  the  3rd  March  1875,  and  thus 
tecame  the  first  mortgagee,  the  plaintiffs  not 
laving  registered  their  mortgages  until  the  6th 
Carcb  1875,  as  hereinafter  mentioned. 

15.  On  or  about  the  1 6th  Feb.  1875  the  defen- 
Eants  offered  ths  cargo  of  wheat  for  sale  to  divers 
lereons  on  cost  freight  and  insurance  terms,  but 
lid  not  succeed  in  obtaining  a  purchaser  until  on 
he  19th  Feb.  they  effected  a  sale  of  the  cargo  on 
he  terms  hereinafter  appearing. 

16.  On  tho  19th  Feb.  1875  the  defendants,  on 
ahalf  of  Morison,  and  on  their  own  account  to  the 
:tent  of  their  advances,  sold  the  cargo  to  Henry 
imp  and  Sons,  of  Liverpool.  The  following  is  a 
\py  of  the  contract  signed  by  Harris  Brothers  j 
id  Co.,  brokers,  on  behalf  of  the  buyers  : 

London,  19th  Feb.  1875. 
fought  of  Messrs.  John  Morison  and  Co.,  through 
tssrs.  Barrows  and  Perks,  for  Messrs.  Henry  Jump 
1  Sons,  Liverpool,  a  cargo  of  Californian  wheat  of  fair 
mp  quality  of  the  season's  shipments  when  shipped. 
3hipp«*d  per  Stonehouse,  first  class,  from  San  Fran- 
so,  bill  of  lading  dated  about  2nd  Deo.  1874,  say 
044  bags,  containing  3,089,7751b.,  at  the  p-ioe  of 
I.  45d.  per  quarter  of  5001b.,  shipped,  bags  weighed  and 
kd  for  an  wheat,  including  freight  and  insurance  to  any 
fe  port  in  the  United  Kingdom  of  Great  Britain  and 
ilaad,  calling  at  Falmouth  or  the  Downs  for  orders. 
•■•1  to  discharge  afloat.  No  charge  for  damage  or 
ya.  Payment,  cash  in  London  wit  hi  u  seven  days,  less 
toount  for  unexpired  portion  of  two  months  from  this 
fee  at  5  per  cent,  per  annum  in  exchange  for  bill  of 
liny  and  policies  of  insurance  (free  of  war  risk) 
eoted  with  approved  underwriters,  but  for  whose 
Ywrnooj  sellers  are  not  responsible.  Damage  by  sea, 
ifcar,  or  otherwise  (if  any)  to  be  taken  as  sound.  In- 
llm  anantity  is  to  be  final.  Sellers  to  hare  our  brokerage 
tbatf  per  oent.  oontraot  eanoelled  or  not  oanoelled.  Any 
NMge  incurred  before  this  date  to  be  for  account  of 
id  settled  by  sellers.  Sellers  to  give  policies  of  insur. 
M»"  for  2  per  oent.  over  the  invoice  amount,  including 
**  talf  par  oent.,  and  any  amount  over  this  to  be  for 
r*e  aoooant ;  three  days  for  awaiting  orders  at  pert 


of  call.  To  discharge  according  to  the  custom  of  the 
port.  Should  any  dispute  arise,  it  is  agreed  by  buyer 
and  seller  to  leave  the  same  to  be  settled  by  two  London 
oornfactors  respectively  chosen,  with  power  to  call  in  an 
umpire,  whose  decision  is  to  be  final.  As  cargo  is  coming 
on  ship's  account,  freight  is  to  be  computed  at  55s.  per 
ton  of  22401b.,  and  invoice  to  be  rendered  aooordingly. 

Hakbi8  Brothers  and  Co.  Brokers. 

17.  The  defendants  would  have  had  a  difficulty 
in  disposing  of  the  cargo  without  allowing  an 
amount  equivalent  to  freight  to  remain  unpaid 
until  the  vessel's  arrival,  and  would  not  have  ob- 
tained so  large  a  price  for  it. 

18.  In  accordance  with  the  above  contract  an 
invoice  was  subsequently  made  out  by  Morison,  of 
which  the  following  is  a  copy  : 

Invoice  of  cargo  of  wheat,  per  8toneh*use,  of  Sau  Fran- 
cisco, sold  to  Messrs.  Henry  Jump  and  Sons,  of  Liver- 
pool, as  per  oontraot  of  19th  Feb.  1875. 

23,644  sacks  of  wheat,  weighing  3,089,7751b. 

£     s.    d. 

6179iSSqra..  at  43*.  6d.  per  5001b. 13,440  10    5 

Freight  on   tons,  1379   7  1,  55s.  per 
22401b 3,793    5    0 

£9,647    5    5 
Brokerage,  |  per  cent 67    4    0 

£9,580    1    5 
Interest  from  26th  Feb.  to  19th  April, 
52days,at5« 68    4  10 

£9,511  16    7 

Burrows  and  Pbbks. 
London,  22nd  Feb.  1875. 

19.  On  the  22nd  Feb.  1875,  Morison  ob- 
tained a  further  advance  from  the  defendants  of 
90002.,  making,  with  the  sum  of  30007..  previously 
advanced,  the  sum  of  12,000/.  *  With  such  udvano1 
he  paid  the  said  bills  of  exchange 'at  maturity,  and 
received  tho  bills  of  exchange  and  the  bills  of 
lading  thereto  attached  from  the  London  and 
County  Bank,  as  arranged  with  the  defendants. 

20.  On  the  23rd  Feb.  1875,  in  pursuance  of  such 
last-mentioned  arrangement.  Morison  handed 
the  bills  of  exchange,  with  the  three  bills  of 
lading  attached,  to  the  defendants,  and  the  fol- 
lowing memorandum  was  endorsed  on  the  bills  of 
lading,  and  signed  by  Morison  : — 

We  assign  oar  interest  in  the  within  freight  to  Messrs 
Burrows  and  Perks,  London,  whose  receipt  or  that  of 
their  appointed  agents,  will  be  sufficient  discharge. 

The  frei  ht  assigned  is  at  the  rate  of  55s.  per  tou,  and 
not  the  nominal  amount  of  Is.  per  ton. 

J.  Morison  and  Co 
24/2/75. 

Such  endorsement,  although  dated  the  24th 
Fob.  1875,  was  not  really  made  and  signed  until 
about  the  20th  Feb. 

21.  At  the  same  time  Morison  handed  to  the 
defendants  the  aforesaid  invoice,  made  out  in  pur- 
suance of  the  contract  with  Messrs.  H.  Jump  and 
Sons  for  transmission  to  tho  buyers,  together  with 
a  letter  to  tho  defendants  themselves,  dated  the 
25th  Fob.  1875,  and  enclosing  the  policies  therein 
referred  to,  which  was  as  follows  : — 

21,  Billiter  street,  25th  Feb.  1875. 
Messrs.  Barrows  and  Perks — 

Dear  Sirs,— We  farther  give  yoa,  in  security,  policy  of 
insnrauoe  on  wheat  15001.,  and  on  freights  1000i.,  both 
in  the  Stonehonae,  Should  this  vessel  be  lost  we  trust 
yoa  will  give  as  the  collection  on  them,  as  well  as  on  the 
former  policies.  J.  Morison  and  Co. 

Both  of  the  above  policies  are  in  the  Marine 
Insurance  Company. 

22.  The  invoice  was  duly  forwarded  by  the  de 
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fendants  to  H.  Jump  and  Sons,  who  thereupon 
paid  the  balance  thereon  appearing  of  95112. 1-6*.  7d., 
in  pursuance  of  their  contract.  The  cargo  was 
subsebuently  resold  by  Jump  and  Sons  to  Boss 
F.  Smyth  and  Co.,  of  Liverpool. 

23.  On  the  6th  March  1875,  the  plaintiffs  duly 
registered  their  mortgages. 

24.  On  the  13th  April  1875,  the  Stonehouse 
arrived  at  Falmouth  tor  orders.  She  was  then 
taken  possession  of  by  Mr.  Harrold  and  the  plain- 
tiffs, as  first  and  second  mortgagees  respectively. 
Mr.  Harrold's  debt  being  more  than  secured  by 
the  ship,  he  laid  no  claim  to  the  freight.  The 
Stonehouse  proceeded  in  the  possession  of  Harrold 
and  the  plaintiffs  to  Liverpool,  where  she  arrived 
on  the  19th  April  1875,  on  which  day  Messrs. 
Lowless  and  Co.,  on  behalf  of  the  defendants,  wrote 
a  letter  to  the  plaintiff's  attorney,  Messrs.  Fresh- 
fields  and  Williams,  as  follows : — 

Dear  Sire, — We  have  a  telegram  that  this  vessel 
{Stonehouse)  is  now  off  the  port,  and  that  the  market  is 
a  falling  one.  Should  there,  therefore,  be  any  difficulty 
in  obtaining  delivery,  the  purchasers  may  repudiate  their 
bargain,  and  a  loss  of  10002.  might  easily  be  sustained,  in 
addition  to  the  charges  for  landing  and  warehousing. 
Will  yon,  therefore,  please  let  us  have  your  determination 
instantly.  We  are  obliged  to  give  you  notice  that  our 
clients  will  seek  to  recover  all  damages  sustained  from 
Messrs.  Wyllie  and  Co.,  and  we  have  given  you  special 
notice  of  the  circumstances,  in  order  that  our  clients 
may  be  entitled  to  recover.  We  hope,  however,  that  there 
will  be  no  necessity  for  this. — Lowlsss  &  Co. 

25.  The  plaintiffs  refused  to  allow  Messrs.  Ross 
F.  Smythe  and  Co.  to  take  delivery  of  the  cargo, 
except  on  payment  of  freight  at  55*.  per  ton,  and 
were  prepared  to  protect  themselves  in  the  manner 
in  the  Merchant  Shipping  Amendment  Act  1862  ; 
but  to  avoid  such  detention  of  the  cargo,  and  the 
deterioration  and  expenses  which  would  have  been 
the  result  of  it,  the  following  agreement  was  made 
between  the  plaintiff  and  the  defendants  through 
their  respective  attorneys. 

It  is  hereby  agreed  between  Messrs.  Fresh  fields  and 
Williams,  as  representing  Messrs.  Jamos  Wyllie  and  Co., 
and  Messrs.  Lowless  and  Co.,  as  representing  Messrs. 
Burrows  and  Perks,  that  35002.,  being  the  amount  of 
freight  on  the  cargo  of  the  ship  Stonehouse,  claimed  by 
Messrs.  James  Wyllio  and  Co.  as  second  mortgagees  in 
possession  of  the  Stonehousr,  shall  be  paid  into  the  Lon- 
don and  Westminster  Bank  in  the  joint  namts  of  Messrs. 
Freshfields  and  Williams  and  Messrs.  Lowless  and  Co., 
to  abide  the  result  of  an  action  to  be  brought  by  Messrs. 
James  Wyllie  and  Co.  against  Messrs.  Burrows  and 
Perks,  who  hereby  admit,  for  the  purposes  of  the  action, 
chat  they  are  the  owners  of  the  cargo  under  the  bill  of 
lading  thereof,  and  liable  to  pay  whatever  freight  may 
to  due  thereon.  The  action  to  be  commenced  within 
thirty  days  from  this  date,  and  duly  prosecuted.  In  the 
event  of  no  action  being  brought  within  the  time  afore- 
said, or  of  Messrs.  James  Wyllie  and  Co.  not  obtaining 
a  verdict  in  the  said  action,  the  amount  so  deposited, 
with  any  interest  thereon,  is  to  be  paid  to  Messrs. 
Burrows  and  Perks  or  order ;  and,  in  the  event  of  Messrs. 
James  Wyllie  and  Co.  recovering  a  verdict  for  the  said 
sum  of  3500 L,  or  any  part  thereof,  the  amount  of  such 
verdict  is  to  be  paid  to  them  or  order  out  of  the  sum  de- 
posited, and  the  balance  (if  any)  to  Messrs.  Burrows 
*nd  Perks  or  order. 

It  is  admitted,  for  the  purposes  of  the  said  action, 
that  the  amount  of  freight  specified  in  the  bill  or  bills 
of  lading  has  been  tendered,  Messrs.  James  Wyllie  and 
Co.  to  withdraw  any  stop  which  they  may  have  put 
upon  the  goods  on  the  money  being  deposited,  Messrs. 
Burrows  and  Perks  to  have  the  same  right  of  recovering, 
interest  on  the  sum  to  be  deposited  as  if  the  money  had 
been  paid  at  the  proper  time  into  a  wharfinger's  hands 
under  the  provisions  of  the  Merchant  Shipping  Amend- 
ment Aot.    Dated  19th  April  1875. 

FSESHFIELDS  AND  WlLLIAMS. 
IiOWLBSS  AND  Co. 


26.  It  was  subsequently  found  that  f 
55*.  per  ton  amounted  to  35771.  5*.  Id., 
the  execution  of  the  agreement  and  the 
of  the  3577L  5*.  7d.  as  subsequently  a| 
stead  of  35001.,  into  the  London  and  W© 
Bank,  the  plaintiffs  gave  delivery  of  the 

The  question  for  the  opinion  of  the  a 
were  to  have  liberty  to  draw  all  infereno 
was,  whether  the  plaintiffs  were  entitled 
delivery  except  on  payment  of  freight  at 
of  55«.  per  ton,  or  whether  any  freight 
on  the  said  cargo  beyond  freight  at  the  r 
per  ton.  If  the  opinion  of  the  court  ( 
point  should  be  in  the  affirmative,  jndgn 
to  be  entered  for  the  plaintiffs  for  3-5771 
with  costs ;  if  in  the  negative,  for  the  deft 

Feb.  10. — The  case  was  argued  by  E 
Q.C.  (C.  Bowen  with  him,  for  the  plaintiff* 
Webster  (Thesiger,  Q.C.  with  him),  for  tbi 
dants. 

The  court  took  time  to  consider,  but  afU 
desired  that  the  case  should  be  reargued 
point  whether  any  equity  was  created  as  b 
the  plaintiffs  and  the  defendants  by  the  fa 
the  defendants  had  searched  the  register,  c 
found  no  incumbrance. 

Feb.  21. — The  case  was  accordingly  reargi 
The  following  are  the  authorities  whiii 
referred  to  in  the  course  of  the  arguments: 
Mercantile    and    Exchange   Bank  v.  GUM 

L.  T.  Bep.  N.  S.  641 ;  L.  Bep.  3  Ex.  233;! 

Law  Cas.  O.  S.  89  ; 
Liverpool  Marine  Credit  Company  v.  Wilm 

vol.  1,  p.  323;  26  L.  T.  Rep.  N.  S.  717;  1 

7  Ch.  507  ;  41  L.  J.  798,  Ch. ; 
Brown  v.  North,  8  Ex.  1 ;  22  L.  J.  49,  Ex. ; 
Lindsay  v.  Qibbs,  22  Beav.  552 ; 
Brown  v.  Tanner,  18  L.  T.  Rep.  N.  S.  621;  I 

3  Ch.  597  ;  3  Mar.  Law  Cas.  O.  S.  94; 
Gardner  ▼.  Cazenove,  1  H.  &  N.  423 ; 
Dickinson  v.  Kitchen,  8  E.  &  B.  789 ; 
Liverpool  Borough  Bank  v.  Turner,  1  J.  &  H.  1 
Wilson  v.  Wilson,  ante,  vol.  1,  p.  265 ;  26  L.  f 

N.  S.  346  ;  L.  Rep.  14  Eq.  32 ;  41  L.  J.423.C 
8  &  9  Viot.  o.  89,  s.  37   (the  former  Merchol 

ping  Aot) ; 
Merchant  Shipping  Act  1854  (17&18Ywti 

as.  57,  G6,  69,  70,  71. 

Cvr.  adt.9 

June  14. — The  judgment  of  the  court  (1 
Archibald,  and  Lindley,  J  J.)  was  delivered  Ij 

Lindlet,  J. — The  material  facts  are  tta 
1st  Dec.  1874,  mortgage  by  Morison  tottoj 
tiffs  of  a  ship  for  7500?.  and  further  d* 
4th  Jan.  1875,  defendants  advanced  Moris*! 
on  security  of  cargo,  without  notice  of  tbel 
tiffs'  mortgage.  2nd  Feb.  1875,  Morirtl 
mortgaged  the  ship  to  the  plaintiffs  for¥m 
further  advances.  19th  Feb.  1875,  f*le  rfj 
by  defendants  and  Morison  to  Jump  mM 
terms  of  freight,  being  paid  at  55*.  per  to*J 
Feb.  1875,  further  advance  by  the  def«*i 
i>000Z.  26th  Feb.  1875,  assignment  totfe 
freight  at  55a.  per  ton,  as  security  for 
varices.  2nd  March  1875,  Morison  m< 
ship  to  Harrold.  3rd  March  1875, 
gage  was  registered.  6th  March  1875* 
tiffs  registered  their  mortgage.  13th 
the  ship  arrived,  and  Harrold  and  " 
took  possession  ;  Harrold  being  satifl 
security  on  the  ship  did  not  claim  tfca  , 
arrangement  was  come  to  by  whkfc; 
dants  acquired  Jump  and  Co. "a  rigf 

Consider,  first,  how  the  case  wfl 
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been  no  mortgage  to  Harrold.  Two 
Id  then  have  arisen,  viz.,  (1),  would 
yable  to  the  plaintiff's  as  first  mort- 
iCEjaion  have  been  55».  per  ton  or  only 
1  the  plaintiffs  have  been  entitled  to 
a  against  the  defendants  P 
aspect  to  the  first  of  these  questions, 
rved  that,  although  a  nominal  freight 
ado  payable  by  the  bills  of  lading, 
■inp  bought  for  the  owner  of  the 
contract  with  Jump  and  Co.,  the 
le  is  agreed  to  be  55*.  per  ton,  and 
ssigned  to  the  defendants  is  like- 
it  55s.  per  ton.  The  defendants, 
ther  they  claim  through  Jump  and 
the  assignment  to  themselves,  are 
on  to  deny  that  the  sum  payable  as 
t  whs  to  be  55s.  per  ton.  It  is  true 
a  whs  not  made    payable  when  the 

<in  board,  nor  when  the  defendants 
at  Hilvances  on  the  cargo,  and  that  it 
able  by  nn  agreement  entered  into 
ner  and  the  defendants  and  the  pur- 
cavgo,  after  the  date  of  the  plaintiffs' 
ot  there  is  no  reason  why  the  benefit 
cment  should  not  accrue  to  the 
the  ship  on  his  taking  possession  of 
1  such  possession  bo  is  entitled  to 
able  under  charter-parties  or  bills  of 
lerc  is  no  difference  material  to  the 
etween  freight  payable  under  auch 
d  money  payable  as  and  for  freight 

agreement  as  that  which  is  here  to 
.    No  authority  on  this  point  was 

cither  side,  and,  on  principle,  55s. 
xed  by  all  parties  interested  in  the 
i  freight,  must  be  so  treated  for  the 

■stion  whether  the  plaintiffs  as  mort- 
ship,  or  the  defendants  as  assignees 
would  have  had  the  better  title 
'he  mortgage  to  Harrold  turns  on 
ire  of  a  mortgage  of  a  ship  and 

of  the  omission  of  the  plaintiffs 
:ir  mortgage  before  the  freight  was 
o  defendants. 

*<■■  to  the  plaintiffs  was  in  the  sta- 
id by  it  the  ship  was  mortgaged  to 
3rd  mortgage  is  a  well  known  word, 

transfer  of  property  by  way  of  secu- 
lack.  Com.  158;  Termes  de  la  Ley 
.  mortgage  is  a  transfer  of  all  the 
teres c  in  the  thing  mortgaged,  bnt 
ir  is  not  absolute;  it  is  made  only 
irity,  or  in  other  words  it  is  subject 
:.  Unless,  therefore,  there  is  any 
tmcut  to  the  contrary,  the  plaintiffs 
quired  by  their  mortgage  the  whole 
igor's  interest  in  the  ship,  or  in 
e  legal  title  to  the  ship  ns  a  security. 
m  fatitt  the  effect  of  the  instrument 

But  the  statutes  relating  to  ships 
incd  with  a  view  to  determine  what 
ccs  of  registration  or  non-registra- 

ilder  statntes  relating  to  merchant 
ransfers  and  mortgages  were  made 
),  and  snch  bill  of  sale  had  no  effect 
;r  at  law  or  in  equity  until  regis. 
the  eases  collected  in  The  Liverpool 
;  v.  Turner,  1  J.  AH.  159;  2  Ds. 


12;  Maclachlan,  on  Shipping,  p. 


G.  J.  ft  J.  I 

2nd  edit.)  (<>) 

The  Merchant  Shipping  Acta  now  in'  force, 
however,  make  a  marked  distinction  between 
transfers  of  ships  otherwise  than  by  way  of  secu- 
rity and  mortgages ;  and  there  are  different  groups 
of  sections  with  distinct  headings  applicable  to 
these  two  different  subjects ;  (See  17  ft  18  Vict,  c 
101,  ss.  55-65,  which  relate  to  transfers  and 
transmissions,  and  ss.  66-75,  which  relate  to 
mortgages.)  Amongst  other  distinctions  between 
these  two  modes  of  dealing  with  ships  the  follow- 
ing are  the  most  noteworthy  I  A  transfer  (other- 
wise than  by  way  of  mortgage)  must  be  by  a 
bill  of  sale  (sect.  55),  and  must  be  produced  to  the 
registrar  for  registration  (sect  57),  and  the  trans- 
feree, if  not  a  corporation,  must  make  a  declara- 
tion that  be  is  a  natural  born  British  subject : 
(sect.  56,  and  schedule  Form  F.) 

On  the  other  hand  a  mortgage  must  he  by  a 
dfferent  kind  of  instrument  (soot.  66),  and  there  is 
no  enactment  requiring  such  instrument  to  be 
produced  to  the  registrar  (compare  sect.  66  with 
sect.  57),  and  the  mortgagee  is  not  required  to 
make  any  declaration  as  to  his  nationality. 

It  is  true  that  in  The  Lieerjiool  Borough  Bank  v. 
Turner  (ubi  sup.).  Wood,  V.C.and  Lord  Campbell, 
held  that  an  unregistered  equitable  mortgage  of  a 
ship  could  not  be  enforced.  Bnt  in  consequence  of 
this  decision,  25  ft  26  Vict.  c.  63,  s.  3,  was  passed, 
and  the  validity  of  an  unregistered  mortgage  as 
against  all  persons  except  registered  transferees 
or  mortgagees  (see  sects.  41  and  69  of  the  Merchant 
Shipping  Act  1854.)  can  hardly  now  bo  disputed: 
(See  Staphton  v.  JIaymen,  2  H.  ft  C.  918.) 

It  appears  from  the  Merchant  Shipping  Act  1854 
itself,  that  a  mortgagee  has  an  interest  in  the  ship 
capable  of  transmission  by  bankruptcy,  death,  lit 
marriage  (sect.  74) ;  and  on  payment  off  of  the 
debt  secured  by  a  registered  mortgage  and  entry 
ol  the  payment  in  the  registry,  the  estate,  if  any, 
which  passed  to  the  mortgagee  vests  in  the  person 
in  whom  the  same  would  have  vested  if  the  mort- 
gage had  not  been  made  (sect.  68), 

The  mortgagee,  however,  is  not  to  be  deemed  the 
owner  of  the  ship,  except  sojfar  as  may  be  necessary 
fcr  making  her  a  security  for  the  mortgage  debt 
(sect.  70).  This  section  was  inserted  for  his  pro- 
tection against  liability  which  might  ha  voattached  to 
him  by  reason  of  his  interest  in  the  ship  (see  Zb'^Hn- 
nm  v.  Kitchen,  8  B. &B.  789) ;  and  would  have  been 
quite  unnecessary  if  the  mortgage  transferred  no 
interest  in  the  sense  of  ownership  in  ber  to  him ; 
or  in  other  words  if  it  created  a  mere  charge  on 
her  in  his  favour. 

Sect.  72,  which  protects  registered  mortgagees 
of  ships  from  the  operation  ot  the  reputed  owner- 
ship clauses  of  the  Bankruptcy  Acts,  would  also 
bo  unnecessary  if  a  mortgagee  had  not  such  an 
interest  in  the  ship  as  might  render  him  her  true 
owner  within  the  meaning  of  those  clauses. 

Again,  the  right  of  a  first  registered  mortgagee 
to  take  possession  of  the  ship  ia  too  well  settled 

(a)  Mortgage!  us  (till  effeotfld  in  the  United  SUtes 
by  bill  of  nle,  ud  by  the  U.  S.  Statute  of  1850.  Not.  1  i 
"No  bill  of  ule,  mortgage,  hypotbeoatior    " 


!■  regie  tared  or  enrolled."- 
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to  be  capable  of  dispute ;  but  tho  statute  confers 
no  such  right  in  express  terms,  and  it  only  exists  by 
reason  of  the  ownership  transferred  to  the  mort- 
gagee by  the  mortgage  itself ;  a  mere  charge  would 
confer  no  such  right.  (See  Fisher  on  Mortgages, 
p.  197.)  But  a3  a  mortgagee,  unless-  in  posses- 
sion, would  have  no  power  of  sale  if  it  were  not 
expressly  conferred  upon  him  ;  and  as  the  mort- 
gage contains  no  such  power,  the  statute  itself 
expressly  confers  it  on  registered  mortgagees 
(s.  71).  But  this  affords  no  argument  against 
the  view  that  the  mortgage  itself  confers  on  the 
mortgagee  an  interest  in  the  sense  of  ownership 
in  the  ship  herself. 

The  conclusion,  then,  to  bo  drawn  from  the 
mortgage  and  the  statute  is  that  the  mort- 
gagee of  a  ship,  like  the  mortgagee  of  any 
other  property,  acquires  an  ownership  in  the 
ship,  viz.,  such  ownership  as  the  mortgagor  has 
to  give.  A  first  mortgagee  will  thus  acquire  the 
whole  ownership  in  the  ship,  but  only  of  course  as 
a  security  for  his  money.  Second  and  other  mort- 
gagees will  only  acquire  the  interest  left  in  the 
mortgagor,  or  in  other  words,  his  right  to  redeem. 
That  right  will  be  legal  or  equitable,  according  as 
the  time  for  paying  off  the  first  mortgage  has  not 
yet  arrived  or  has  passed. 

That  this  is  the  true  nature  of  a  mortgage 
of  a  ship  appears  not  only  from  the  above  obser- 
vations, but  also  from  the  following  decisions  : 
Dickinson  v.  Kitchen  (8  E  &  B.  789) ;  and  Liver' 
pool  Marine  Credit  Co.  v.  Wilson  {ante  vol.  1, 
p.  IJ23;  L.  Rep.  7  Ch.  507). 

The   plaintiffs   in    this    case    having   acquired 
by  their  mortgage   the  ownership   of    the   ship, 
and   that  title   being    prior  jn   point  of  date   to 
the  equitable  assignment   of  the   freight  to  the 
defendants,  such  title  must  prevail  against  them 
unless   there    be   some   sufficient  reason    to    the 
contrary  (see   Rico   v.  Rice ;   23    L.    J.   28*.*,  Ch.). 
The  only  reason  alleged  is  tho  non-registration 
of  the    plaintiffs'    mortgage   before   the  date  of 
the   assignment    to    defendants.     If  an     unregis- 
tered mortgage  of  a  ship    were    null    and    void, 
or  if  it  had  no  legal    effect  before   the   time   of 
registration,  then  the  title  of  the  plaintiffs  would 
have  accrued  nfter  that   of   the  defendants,  and 
would  have  to  be  postponed  to  theirs  (sec  Lindsay 
v.  Gibbs,  22  Beav.  522).  But  the  present  Merchant 
Shipping  Acts  contain  no  enactment  to  this  effect, 
and,  as  already  observed,  an  unregistered  mort- 
gage is  not  now  void ;    moreover,  sect.  09  of  tho 
Act  of  185  i  enacts  in  effect  that  if  there  is  more 
than  one  registered  mortgage  the  mortgagees  shall 
bo  entitled  in  priority  one  over  the  other  accord- 
ing to  the  dates  of  registration.     So  far,  there- 
fore,  as    the   Act  itself    is   concerned,   the   only 
consequence  of  not  registering  a  mortgage  is  to 
postpone  it  to  a  subsequent  mortgage  or  a  transfer, 
(see  sect.  41}),  which  is  registered  before  it. 

But  it  was  contended  that  upon  general  principles 
of  equity,  and  apart  from  any  statutory  enactment, 
the  plaintiffs  had  lost  their  priority  by  reason  of  their 
own  negligence  in  omitting  to  register  the  mort- 
gage. The  case  states  that  the  defendants  searched 
the  legister  before  they  advanced  their  money  on 
the  freight,  aud  they  were  therefore  really  misled 
by  the  uon- registration  of  the  plaintiffs'  security, 
and  it  is  contended  that  this  is  one  of  those  cases 
which  ought  to  bo  decided  according  to  the  rule 
that  whenever  one  of  two  innocent  parties  must 
suffer  by  the  acts  of  a  third,  the  one  who  has 


enabled  such  third  person  to  occasion 
must  sustain  it.  This  rule  is  a  well  ki 
both  at  law  and  in  equity  ;  but  it  is  by 
easy  of  application,  owing  to  the  ambigu 
word  enabled.  The  plaintiffs  did  no( 
their  mortgage,  but  they    were  not  tl 

?arty  or  privy  to  any  fraud  on  the  de 
'he  plaintiffs  did  not  know  that  money  i 
obtained  on  the  security  of  the  freight 
truth  there  is  nothing  save  the  mere  on 
register  which  can  be  urged  against  th« 
the  mere  omission  by  a  person  to  do  eoi 
which  it  is  not  his  duty  to  do,  but  whici 
would  have  prevented  loss  to  another, 
sufficient  to  render  such  person  liable  /» 
loss  nor  to  deprive  him  of  any  rights  wi 
would  otherwise  have  had  against  chit 
There  are  decisions  to  this  effect  both  i 
and  in  equity ;  one  at  law,  Arnold  v.  Tht  \ 
Bank  (L.  Rep.  1  0.  P.  Div.  578;  4o  L, 
C.  P. ;  34  L.  T.  Rep.  N.  S.  729).  decided  \ 
court  during  last  sittings,  where  the  a 
law  are  fully  considered.  In  equity  it  i 
tied  now  that  the  mere  omission  bj  » 
mortgagee  to  obtain  the  title  deeds  fwi 
mortgagor  is  not  sufficient  to  postpone  tin 
mortgage  in  favour  of  a  subsequent  mcrtgafl 
bond  fide  advances  his  money  in  the  belief  th 
property  is  unencumbered,  and  who  obtti 
deeds,  see  Evans  v.  Bi-ckneU  (6  Yes.  1A 
Hewitt  v.  Loosemore  (0  Hare,  44i>).  To|» 
the  first  mortgage  in  such  cases  there1* 
either  fraud  or  such  gross  and  wilful  neglige 
is  equivalent  to  it. 

In  the  present  case  but  for  Harmld's 
gage  the  plaintiffs  would  have  had  a  cl« 
legal  title  to  the  freight  as  again-t  the 
dants  ;  and  although  if  the  plaint  ff*  bad 
tered  their  mortgage  when  it  was  ma^ 
defendants  would  not  have  been  mi-U-d.  the 
neither  fraud  nor  such  gross  and  wilful  negl 
imputable  to  the  plaintiffs  as  is  suffici 
deprive  them  of  their  prior  legal  right-. 

It  remains  to  consider  the  effect  of  Hi 
mortgage.  This  although  sub.seq".ic:»:  inp 
date  to  the  plaintiffs' mortgage  was  roistered 
it,  and  by  sect,  tit)  of  17  and  18  Vict  1. 104,1 
entitled  to  priority  over  it.  13y  reason  of  t"> 
tury  priority  Harrold  became  first  uiurtfl 
the  ship  and  became  entitled  to  take  poss* 
her  and  to  receive  her  freight.  Having  p**" 
he  would  hold  any  surplus  for  the  beneft' 
subsequent  incumbrancers  according  » 
priorities.  In  point  of  fact  Harrold  wis! 
t>  look  to  the  ship  only,  and  he  laid  no« 
the  freight.  But  the  plaintiffs  had  afc* 
possession  of  the  ship,  and  they  claim  fig 
second  mortgagees.  The  priority 
Harrold  cannot  affect  the  rights  of 
as  against  the  defendants,  and  H 
bring  satisfied,  his  mortgage  may,  for" 
purposes,  be  disregarded.  The  m 
plaintiffs  became  as  between  them 
second  mortgage  instead  of  a  first : 
the  plaintiffs'  mortgage  continued  It 
always  was,  prior  in  point  of  date  to 
ment  of  the  defendants.  Even  tf 
plaintiffs'  mortgage  became  for  al 
against  all  persons  an  equitable  I 
from  a  legal  mortgage,  its  priority 
remained  unaffected.  Itwas,  ind 
by  reason  of  Harrold's  mortgageai 
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fa'  mortgage,  this  last  could  only  be 
an  equitable  mortgage,  dating  from  the 
stratum.  Bat  this  contention  is  based 
Toneous  supposition  that  an  unregis- 
age  has  no  validity  until  it  is  registered, 
urther  contended  that  the  plaintiffs 
me  second  mortgagees  had  no  right  to 
;ion  of  the  ship,  and  that  their  right  to 
*,  therefore,  never  perfected.  But 
second  mortgagee  has  no  legal  as  dis- 
Tom  equitable  right  to  possession,  and 
3  cannot  take  possession  as  against  a 
[gee,  yet  as  against  all  other  persons 
ht  to  take  possession,  and  can  enforce 
f  necessary  by  obtaining  the  appoint- 
receiver,  see  Liverpool  Marine  Credit 
,  Wilson,  ante  vol.  1,  p.  323 ;  L.  Rep. 
26  L.  T.  Rep.  N.  S.  717,  where 
of  a  second  mortgagee  of  a  ship  are 
In  this  particular  case  the  plain- 
possession,  and  it  was,  therefore, 
to  apply  for  a  receiver;  if  they  had 
en  possession  nor  applied  for  a  re- 
as  the  first  mortgagee  did  take 
it  was  probably  unnecessary  for  the 
do  more  than  give  him  notice  of  their 
3  would,  after  paving  himself,  hold  all 
aies  received  by  him  in  trust  for  the 
efieiaJly  interested  in  them  according 
grities. 
>  reasons   our  judgment    is  for    the 

Judgment  for  the  plaintiffs. 

for  plaintiffs,  Freshfield  and  Williams. 
for  the  defendants,  Lowndes  and  Co. 


DMIRALTY  DIVISION. 

7  J.  P.  Aspih all  and  F.  W.  Raiexi,  Esqn., 
B&rristera-at-Law. 


Nov.  6, 11,  and  17, 1876. 

The  Virgo. 

levitable   accident — Inherent  defect  in 

machine —  Costs, 
of  a  vessel  are  not  liable  for  damage 
another  vessel  in  a  collision  occasioned 
dden  breaking  down  of  an  apparatus 
there  was  an  inherent  latent  defect,  in 
%&  of  any  negligence  in  the  user  of  the 

• 

n   Lindsay  (ante,  vol.  2,   p.  118;    L. 
.  C.  338;  29  L.  T.  Rep.  N.  8.  355) 

defence  of  inevitable  accident  is  sus- 
?  plaintiff  will  not  be  ordered  to  pay  the 
88  he  might  have  known  that  there  was, 
n  the  merits,  a  good  legal  defence. 
3ause  arising  out  of  a  collision  which 
in  the  River  Thames  at  10  a.m.  on 
876,  between  the  schooner  Gem,  which 
at  anchor,  and  the  screw  steamship 
i  was  steaming  down  the  river.  There 
»ria1  difference  between  the  parties  as 
her,  which  was  described  as  fine  and 
i  Virgo  struck  the  Qem,  which  was 
9  the  river,  and  head  to  wind,  nearly 
with  such  violence  that  she  sank, 
'go  of  ice  floated  out.  It  was  alleged 
jment  of  claim,  on  behalf  of  the  (Jem, 
liakm  and  damage  were  caused  by,  and 


were  wholly  attributable  to,  the  neglect,  default, 
or  mismanagement  of  the  Virgo,  or  of  those  on 
board  her,  and  that  no  blame  in  respect  of  the 
said  collision  or  damage  was  attributable  to  the 
Qem,  or  to  any  of  those  on  board  her. 

The  General  Steam  Navigation  Company,  owners 
of  the  Virgo,  in  their  statement  of  defence,  alleged 
that  the  Virgo  was  proceeding  about  six  knots 
an  hour,  and  that  tho  Gem  was  seen  at  a  distance 
of  half  a  mile,  and  continued  : 

4.  As  the  Virgo  approached  tho  Qem,  proper  measures 
were  taken  in  due  time  by  starboarding  the  helm  of  the 
Virgo,  to  steer  the  Virgo  clear  of  tbe  Qem  without  danger 
of  collision ;  but  as  the  helm  of  the  Virgo  was  being  star- 
boarded, her  steering  gear  broke,  and  she  could  not  be 
made  to  answer  a  starboard  helm,  and  although  her 
engines  were  promptly  stopped  and  reversed  full  speed, 
she  with  her  stem  came  into  oontact  with  the  starboard 
side  of  the  Qem. 

5.  The  said  breaking  of  the  steering  gear  of  the  Virgo 
happened  without  any  neglect  or  breach  of  duty  on  the 
part  of  the  defendants,  or  of  those  on  board  the  Virgo, 
and  the  said  collision  was  not  occasioned  by  any  neglect, 
default,  or  mismanagement  on  the  part  of  those  on  board 
the  Virgo,  and  the  said  collision  was  the  result  of  inevit- 
able accident. 

On  the  defence  issue  was  joined,  and  the  case 
came  on  before  the  Judge  and  Trinity  Masters,  on 
the  6th  Nov.  1876. 

It  was  proved  that  the  Virgo  had  some  short 
time  previously  to  the  accident  ported  to  go 
ahead  of  a  ketch  which  was  working  up  the  river, 
and  had  steadied  again  after  doing  so,  and  that  the 
order  was  just  given  to  "starboard  to  clear  the  Gum, 
when  it  was  reported  to  the  master  that  something 
was  wrong  with  the  steering  apparatus  (a  patent 
one),  which  would  not  move ;  the  engines  were  at 
once  stopped,  and  the  master  went  aft,  before  he 
got  aft  it  was  reported  to  him  that  the  wheel 
was  all  right,  and  thereupon  the  pilot  started  the 
engines  on  again  as  before.  Almost  immediately, 
when  the  engines  had  only  made  three  revolutions, 
the  master  observed  that  the  movement  of 
the  wheel  produced  no  corresponding  movement 
of  the  tiller  and  rudder,  and  he  at  once  ordered 
the  engines  to  be  stopped,  and  reversed  full  speed, 
but  before  the  way  ot  the  ship  was  stopped,  the 
collision  had  happened. 

After  hearing  the  evidence  and  argument  on 
the  facts  the  Judge  retired  with  the  Trinity 
Masters  and  put  the  four  following  questions  to 
them,  which  he  afterwards  stated  in  the  course  of 
his  judgment: 

( 1 )  Was  the  Virgo  under  the  circumstances  bound 
to  keep  her  engines  stopped  P 

(2)  Was  she  bound  to  anchor  P 

(3)  Was  she  wrong  in  crossing  the  bows  of  the 
ketch  P 

(4)  Was  she  going  too  fast  P 

All  of  which  they  answered  in  the  negative. 
The  argument  of  the  point  of  law  whether  under 
these  circumstances  the  Virgo  was  liable  for  the 
damage  was  postponed  till 

Nov..  13,  1876—  Milward,  Q.C.  and  Edward 
Pollock,  for  plaintiffs. — It  is  for  the  defendants 
to  prove  inevitable  accident,  and  they  have  not 
done  so.  The  screw  of  the  steering  apparatus 
was  not  sufficient  for  its  purpose,  or  it  would 
not  have  broken  with  an  ordinary  strain.  If 
the  strain  wa6  extraordinary  there  was  negli- 
gence on  board  the  Virgo  in  putting  her  in 
a  position  when  it  became  necessary  to  put 
on  such  a  strain.  There  is  no  evidence  to 
show  how  it  was  broken,  and  therefore  negli* 
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gence  of  some  sort  must  be  presumed  to  have 
broken  it.  After  it  was  broken  the  accident 
might  have  been  avoided  if  the  Virgo  had  reversed 
her  engines  ab  once,  or  anchored,  or  even  con- 
tinued stopped,  but  notwithstanding  distinct 
notice  that  something  was  wrong  with  the 
steering  apparatus,  the  ship  was  allowed  to 
proceed  on  a  mere  suggestion  that  it  was  all 
right  again  without  any  steps  being  taken  to 
ascertain  what  had  been  wrong,  and  this  in  itself 
is  negligence  causing  the  collision.  The  cases 
where  an  inherent  defect  in  a  machine  undis- 
coverable  by  ordinary  means  has  been  held  to 
relieve  the  party  using  it  from  liability  for  damage 
done  by  it  are  cases  of  contract :  Bedhead  v. 
Midland  Railway  Company  (L.  Rep.  4  Q.  B.  379  ; 
20  L.  T.  Rep.  N.  S.  628).  There  the  passenger 
carried  could  not  make  the  carrier  of  passengers 
liable  for  anything  outside  of  the  contract,  which 
was  to  use  reasonable  care  ;  here  there  is  no  con- 
tract, it  is  a  tort  or  trespass,  and  the  defendant  is 
liable  for  any  damage  he  does.  There  is  no  reason 
why  the  plaintiff  should  suffer  loss  because  the 
defendant  uses  a  machine  insufficient  for  its 
purpose.  It  has  been  laid  down  by  the  Privy 
Council  that  a  plaintiff  to  avail  himself  of  the 
defence  of  inevitable  accident,  "must  take  all 
such  precautions  as  a  man  of  ordinary  prudence, 
and  skill, exercising  reasonable  foresight,  would  use 
to  avert  danger:  (The  William  Lindsay,  ante, 
vol.  2,  p.  118;  L.  Rep.  5  P.  C.  338;  29  L.  T. 
Rep.  N.  S.  355.)  And  in  thai  case  it  was  held 
that  those  conditions  were  satisfied ;  here  it  has 
not  been  shown  that  they  were.  Where  a  machine 
is  under  the  management  of  a  person,  and  an 
accident  happens  out  of  the  ordinary  course  bv 
means  of  the  machine,  it  affords  reasonable  evi- 
dence of  negligence  in  the  person  using  it  (Scott 
v.  London  and  St.Katharine  Docks  Company,  3 
H.  &  C.  596 ;  13  L.  T.  Rep.  N.  S.  148),  and  that  is 
the  present  case. 

Butt,  Q.C.,  Aston,  Q.C.,  and  E.  C.  Clarkson,  for 
the  defendants. — This  case  cannot  be  distinguished 
from  The  William  [Lindsay  (ante,  vol.  2,  p.  118; 
L.  Rep.  5  C.  P.  338 ;  29  L.  T.  Rep.  N.  S.  355). 
That  it  was  done  by  a  jerk  or  undue  strain  is  a 
new  case  entirely  and  cannot  be  raised  now,  it 
was  a  question  for  Trinity  Masters :  (The  Mar- 
pesia,  ante,  vol.  1,  p.  263.)  We  have  satisfied 
the  onus  of  proof  bv  showing  that  we  took  reason- 
able caro.  To  ancnor  would  have  been  certainly 
dangerous  and  probably  useless:  (The  C.  M. 
Palmer,  ante,  vol.  2,  p.  94 ;  29  L.  T.  Rep.  N.  S. 
120.)  The  case  is  stronger  than  that  of  Beadhead  v. 
Midland  Railway  Company  (L.  Ren.  4  Q.  B.  379; 
20  L.  T.  Rep.  N.  S.  628).  If  a  carrier  of  passengers 
has  no  liability  in  such  a  case  to  a  person  whom  he 
has  contracted  to  carry  safely,  a  fortiori  ho  has 
none  to  a  third  party.  If  we  get  judgment  wo 
are  entitled  to  our  costs  ;  the  plaintiffs  knew  our 
defence,  and  had  every  opportunity  of  ascertaining 
by  inspection  and  otherwise  its  validity. 

The  London,  B.  &  L.  82  ;  9  L.  T.  Rep.  N.  S.  348 ; 
The  England,  5  Notes  of  Caees  176 ; 
The  Royal  Charter,  L.  Rep.  2  Adm.  362  ;  20  L.T.  Eep. 
N.  S.  1019  ;  3  Mar.  Law  Caa.  O.  S.  262. 

Edward  Pollock,  in  reply,  and  on  subject  of  costs. 
— Should  judgment  be  against  us  it  will  be  without 
costs. 

The  Marpesia,  ante,  vol.  1,  p.  263 ;  L.  Rep.  4  P.  C.  212. 

Nov.  17.  —  Sir  Robert  Phillimore.  —  In  this 
case  of  collision,  in  which  the  plaintiffs  are  the 


owners  of  the  vessel  Gem,  and  the  defen 
owners  of  the  vessel  Virgo,  the  case  for 
tiff 8  is  that  on  the  morning  of  the  17th  J 
the  Gem,  a  small  schooner,  was  riding  at  a 
proper  place  near  the  Deptford  buo; 
Thames,  that  the  Virgo,  a  large  screw 
into  her  and  sunk  her. 

The  defence  of  the  Virgo  is  that  she 
up  the  river  with  a  good  look  out,  at  t 
six  knots,  that  she  saw  the  Gem  abo 
mile  off,  that  having  ported  for  a  few  bar] 
she  cleared,  she  then  steadied  and  i 
starboarded,  which  was  the  proper  i 
to  clear  the  Gem;  that  at  this  tirre  i 
no  danger  of  collision,  if  she  had 
her  starboard  helm,  but  the  second  mat 
the  captain  and  told  him  there  was  i 
amiss  with  the  wheel,  and  at  the  same 
man  came  from  the  wheel  and  report 
captain  that  there  was  something  wrong 
helm,  the  captain  ascertained  that  the  n 
wheel  were  not  acting  together  and  gav* 
the  pilot,  the  order  to  stop  and  re 
appears  that  very  shortly  before  this  til 
thing  wrong  had  been  discovered,  bat 
having  reported  "all  right,"  an  nni 
attempt  had  been  made  to  go  on.  That 
quence  of  this  breaking  of  £he  steering 
Virgo  did  not  answer  her  starboard  heln 
with  her  stem  into  the  starboard  side  of 
In  these  circumstances  the  contention  is 
collision  was  the  result  of  inevitable  acci 

It  was  argued  on  the  part  of  the  Gem,  fin 
accident  was  not  inevitable,  and  second 
inevitable  the  Virgo  was  still  liable  for  the 
which  she  had  inflicted  on  the  Gem. 

On  the  part  of  the  Virgo  evidence  of 
conclusive  character  was  produced  to  show 
steering  gear  was  thoroughly  good  in  everj 
when  it  was  put  up  in  the  vessel  in  theproj 
ner ;  and  that  it  had  been  surveyed  from  tinM 
and  reported  to  be  in  perfect  condition;  i 
accident  had  happened  in  consequence  of 
ton  breaking  off  under  the  nut ;  that  on  ea 
tion  of  the  piece  of  iron,  which  was  prod 
court,  two  small  flaws  were  discovered  intk 
of  it  which  had  caused  the  iron  to  break,  tkf 
flaws  were  latent,  not  to  be  detected  by  aayi 
probably  formed  in  the  course  of  use  by  somt 
straining  of  the  helm. 

The  grounds  upon  which  the  Gem  ofli 
that  the  accident  was  not  inevitable  14 
it  might  have  been  avoided;  first,  l| 
stopping  dead  in  the  first  instance,  Mi 
man  came  from  the  helm  ;  secondly,  by  attk 
thirdly,  by  having  proceeded  at  a  do**' 
fourthly,  by  having  gone  astern  of  the  M 
instead  of  crossing  their  bows.  All 
I  submitted  to  the  Trinity  Masters, 
advised  me,  upon  a  consideration  of 
circumstances,  that  with  respect  to  nooil 
was  the  Virgo  to  blame.  The  advice  i 
me  to  be  sound,  and  1  followed  it. 

There  then  remained  these  questkar 
First,  Whether  the  Virgo  had  discharged! 
of  proof  which  lay  upon  her  of  shoi " 
accident  was  inevitable  P     I  was  of  oi 
had.     Second,  though  the  Virgo 
negligence,  and  the  accident  was 
ther  she  was  not  still  liable  for  the  < 
Gem  ?    I  am  of  opinion  that  <M 
case  falls  within  the  principle  of  Iff 
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art,  and  by  the  Privy  Council  in  the  case  of 
Villiam  Lindsay  (ante,  vol.  2,  p.  118; 
T.  Rep.  N.  S.  355;  L.  Rep.  5  C.  P. 
n  aid  of  the  authority  of  which  might 
8  be  cited  the  decision  in  the  case  of 
\ad  v.  Midland  Railway  (L.  Rep.  2  Q.  B. 
firmed  on  appeal  to  the  Exchequer  Chamber 
p.  4  Q.  B.  379 ;  20  L.  T.  Rep.  N.  S.  628), 
at  the  defence  of  inevitable  accident  must 

• 

i  respect  to  costs  1  shall  make  no 
The  cases  referred  to  by  the  defendants' 
L  were  those  in  which  the  plaintiffs  must 
jht  certainly  have  known  that  the  defen- 
had,  apart  from  the  merits,  a  good  legal 
i.  1  am  of  opinion  that  in  this  case  the 
fs  had  a  right  to  compel  the  defendants  to 
the  facts  upon  which  they  relied.  The 
s  dismissed  from  the  suit,  and  no  costs  on 
lide. 

itors  for  the  plaintiffs,  Harper,  Broad,  and 
k. 
itor  for  the  defendants,  W.  Batham. 


I  by  Jamxb  P.  Aspinall  and  F.  W.  Baihei,  Eaqra., 
Barriaters-at-Eaw. 

ED    STATES    DISTRICT    COURT,— 
ASTERN  DISTRICT,  MICHIGAN. 

IN  ADMIRALTY. 

Saturday,  Aug.  12, 1876. 

The  Dolphin. 

e  insurance — Lien  for  premiums — United 
States  law. 

Ited  States  law  an  underwriter  upon  ship 
maritime  lien  for  the  premiums  due  to  him 
marine  policies  upon  the  ship  underwritten 
n,  and  can  enforce  payment  by  proceeding 
n  in  Admiralty  against  the  ship  insured, 
claiming  payment  of  premiums  against 
hould  set  out  the  dates  and  amounts  of  the 
es,  and  also  the  name  of  the  parties  insured, 
he  character  and  extent  of  their  interest 

&  an  exception  to  a  libel  of  the  Oriental 
Insurance  Company.  The  libellants,  in 
bel,  stated  that  they  were  a  New  York 
tion,  that  the  Dolphin  was  a  vessel  of 
lat  twenty  tons  burden,  and  was  used  in 
ng  the  great  lakes  and  waters  connect- 
same,  and  the  waters  of  the  State  of 
n;  that  on  the  6th  March,  1875,  the 
and  owners  of  the  Dolphin  represented  to 
llants  that  the  vessel  stood  in  need  of 
38,  and  that,  in  pursuance  of  their  repre- 
Q8  and  request,  it  furnished  insurance  in 
unt  of  4000  dols. ;  and  that  there  was  due 
int  for  premiums  the  sum  of  277.38  dols., 
h  libellant  claimed  a  lien  upon  the  vessel, 
is  libel,  Stephen  B.  Grummond,  who  also 
libel  against  the  schooner  for  salvago, 
I;  for  the  reason,  that  the  matters  set  up 
if  ere  not  within  the  Admiralty  jurisdiction 
jourt ;  that  a  claim  for  premiums  was  not 
Km  upon  the  schooner,  such  as  this  court 
i  enforce  by  proceedings  in  rem. 
Jolphin  had  been  sold  upon  other  olaims, 
proceeds  were  in  court  awaiting  distribu- 


i 


J.  J.  Atkinson  for  libellant. 
F.  H.  Canfield  for  claimant. 
Brown,  J. — The  question  presented  by  the 
exceptions  to  the  libel  is  one  of  great  novelty 
and  importance ;  and  it  is  believed  that  no  direct 
adjudication  upon  the  point  can  be  found  either 
in  this  country  or  in  England.  After  years  of 
doubt  in  the  minds  of  the  profession,  and  some 
conflict  of  opinion  in  the  courts,  it  was  finally 
settled  by  the  Supreme  Court,  in  the  case  of  The 
Insurance  Company  v.  Dunham  (11  Wall.,  1)  that 
the  contract  of  marine  insurance  is  maritime  in 
its  character,  and  that  in  case  of  loss  a  libel  may 
be  sustained  by  the  insured  against  the  under- 
writer. It  seems  to  me  to  follow  as  a  necessary 
corollary  that  the  underwriter  may  maintain  a  suit 
in  admiralty  for  the  premium,  as  it  would  be  at 
war  with  established  principles  to  say  that  the 
maritime  character  of  a  contract  could  be  invoked 
by  one  party  and  not  by  the  other. 

The  more  serious  question,   however,  remains 
to  be  decided,  namely,  whether  the  underwriter 
has    a    lien    upon    the  vessel   for  the    payment 
of  his     premium.      The     question    is    not   dis- 
cussed   in    this    case   nor    m    any    other  where 
actions    have   been   sustained  in  the  admiralty, 
upon  contracts    of    insurance.     If  the  analogies 
of   the  contract  of    affreightment  are  to  govern, 
as    indicated    by    the     Supreme    Court    m    the 
opinion  above  cited  (11  Wall.  30),  the  lien  would 
follow  as  a  necessary  consequence.   It  is  described 
in  the  opinion  as  "a  contract  or  guaranty,  on  the 
part  of  the  insurer,  that  the  ship  or  goods  shall  pass 
safely  over  the  sea,  and  through  its  storms  and  its 
many  casualties  to  the  port  of  its  destination,  and 
if  they  do  not  pass  safely,  but  meet  with  disaster 
from  any  of  the  misadventures  insured  against, 
the  insurer  will  pay  the  loss  sustained.    So,  in  the 
contract  of  affreightment,  the  master  guarantees 
that  the  goods  shall  be  safely  transported  (dangers 
of  the  sea  excepted),  from  the  port  of  shipment  to 
the  port  of  delivery  and  there  delivered.    The 
contract  of  the  one  guarantees  against  loss  from 
the  dangers  of  the  sea,  the  contract  of  the  other 
against  loss  from  all  other  dangers.  .     .    .  The 
object  of  the  two  contracts   is  in  the  one  case 
maritime  servine  and  in  the  other  maritime  casual- 
ties."   If  in  the  one  case  the  shipper  has  a  lien 
upon  the  vessel  for  a  breach  of  the  contract  of 
affreightment,  and  the  ship  has  a  lien  upon  the 
cargo  for  the  payment  of  tne  freight  (though  for 
reasons  applicable  to  the  character  of  this  property 
this  lien  is  dependent  upon  possession),  it  is  diffi- 
cult to  see  why  upon  principle  the  underwriter 
should  not  have  a  lien  upon  the  ship  for  the  pay- 
ment of  his  premium. 

It  is  true  the  general  sentiment  of  the  pro- 
fession is  adverse  to  the  existence  of  such  a 
lien,  but  no  more  so,  perhaps,  than  it  was  to  the 
jurisdiction  of  the  admiralty  in  actions  upon 
policies  of  insurance. 

In  the  case  of  The  Williams  (Brown's  Ad- 
miralty Reports,  208),  perhaps  the  most  exhaus- 
tive disquisition  upon  maritime  liens  to  be  found 
in  the  books,  the  judge  remarked,  page  215: 
"Without  any  very  thorough  examination  at 
the  time,  but  drawing  mainly  upon  what  we 
had  ever  assumed  to  be  the  law,  we  ruled  that 
all  maritime  contracts,  made  within  the  scope 
of  the  master's  usual  authority,  did  per  set  hypo- 
thecate the  ship ;  and  that  those  of  affreightment 
insurance,  towage,  the  fitting  out  and  dUscnarge  ox 
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vessels,  and  for  aiding  them  in  distress,  were  in- 
stances only  of  the  application  of  the  rule."  I 
should  have  no  hesitation  in  adopting  the  general 
principle  there  announced,  that  all  contracts 
within  tho  scope  of  the  master's  authority  are 
binding  upon  the  vessel,  but  in  its  application  to 
the  contract  of  insurance,  I  think  the  learned 
judge  overlooked  the  fart  that  such  contracts  are 
not  within  the  scope  of  the  master's  authority: 
General  Interest  Insurance  Company  v.  Haggles 
(12  Wheat.,  408),  Foster  v.  United  States  Insurance 
Company  (11  Pick.,  85). 

Even  a  ship's  husband,  whose  powers  with 
regard  to  the  fitting  and  equipment  of  a  vessel 
are  much  more  extensive  than  the  master's,  has 
no  authority  to  bind  the  other  part  owners  by 
a  contract  of  insurance :  Bell  v.  Humphries  (2 
Starkie,  345),  Finney  v.  Tlie  Warren  Insurance 
Company  (1  Me  teal  f,  16). 

The  case  of  Tlie  Williams  (ubi  sup.)  was  that  of  a 
contract  for  services  in  the  nature  of  salvage,  made 
by  a  master  whone  power  was  unquestioned,  and  is  a 
direct  authority  only  for  the  proposition  that  all 
contracts,  whether  executed  or  executory,  which 
he  makes  within  the  scope  of  his  authority  are 
binding  upon  the  vessel.     Obviously,  however,  the 
learned  judge  based  his  opinion  upon  a  much 
broader  principle.     On  page  217,  refering  to  fche 
case  of  The  Pigs  of  Copper  (1   Story,  314),  he 
observes,  "  This  judgment  is  referred  to  in  this 
connection   more    particularly  to    illustrate    the 
position  that  a  denial  of  salvage  is  not  a  rejection 
of  a  proceeding  in  rem;   but   it  quite  as  fully 
sustains  the  broader  proposition,  soon  to  be  con- 
sidered,  that  all   authorised   maritime   contracts 
pledge  the  vessel  for  their  performance."    Again, 
on  page  222,  he  says  :  "  The  wider  principle,  that 
every  maritime  agreement  binds  the  ship  as  well 
as  the  owner,  is  that  upon  which  we  rest  our  deci- 
sion."    Although  the  authorities  cited  in  support 
of  this  proposition  refer    to  cases  of  salvage,  or 
of  contracts  within   the   scope  of    tho    master's 
authority,  and  therefore  do  not  sustain  it  to  its 
fullest  extent,  yet  I  apprehend  the  principle  is  a 
safe  one,  and  subject  to  two  or  three  exceptions, 
which  at  an  early  day    were   imported  into  the 
maritime  law  of   this  country   by   the   Supreme 
Court,  following  too  closely  the  English  authori- 
ties, one  which  may  be  acted  upon  without  trench- 
ing upon  the  proper  domain  of  the  common  law. 
So  far  as  a  dictum  can  be  an  authority  it  is  cer- 
tainly an  authority  for  the  lien    of    the    under- 
writers. 

The  doctrine  that  the  admiralty  courts  of  this 
country  are  restricted  to  the  jurisdiction  exer- 
cised by  the  High  Court  of  Admiralty  in  Eng- 
land at  the  time  of  the  adoption  of  our  con- 
stitution is  now  so  completely  overthrown  that  no 
argument  can  be  properly  deduced  from  it.  Tho 
only  exceptions  believed  to  exist  to  the  jurisdic- 
tion in  rem,  of  the  admiralty  over  maritime  con- 
tracts is  that  of  supplies  furnished  to  domestic 
vessels,  established  in  the  case  of  The  Gen. 
Smith  (4  Wheat.  434),  and  recently  recognised  in 
the  case  of  The  Ijottawanna  (21  Wall.),  and  that 
of  masters'  wages,  held  not  to  be  the  subject  of  a 
lien  in  the  case  of  The  Steamboat  New  Orleans  v. 
Phoebus  (11  Peters,  175).  Contracts  for  tho  con- 
struction of  vessels  which  are  recognised  as  mari- 
time by  the  continental  codes  and  a  lien  given 
thereby,  were  also  held  by  the  Supreme  Court  in 
the  case  of  Roach  v.  Chapman  (22 'Hotf'igdV iitifc1 


to  be  subject  to  the  admiralty  jurisdiction  n 
form. 

In  determining  whether  a  maritime  lien  < 

in  favour  of  the  underwriter,  it  is  well  to  coc 

the  source  of  the  doctrine  that  courts  of  adm 

have  jurisdiction  over  policies  of  insurance. 

subject  is  fully  discussed  in  the  case  of  Th 

surance  Company  v.   Dunham  (pages  31-38 

the  court  remarks  :   "  Perhaps  the  best  oil 

of  the  maritime  character  of  a   contract  ii 

system  of  law  from    which   it  arises,  and  by  i 

it  is  governed.     And  it    is  well  known  Uu 

contract  of  insurance  sprang  from  the  law 

time,  and  derives  all  its  material,  rules,  and 

dents   therefrom.    .  .  .    These   facts  go  to  i 

demonstrably,  that  the   contract  of  marine 

surance  is  an  exotic  in  the  common  law.   Ai 

know  the  fact  historically  that  its  first  appei 

in  any  code  or  system  of  laws  was  in  the  law 

time  as  promulgated    by    the    various  mai 

states  and  cities  of  Europe."      Mention  is 

made  of  the  maritime  laws  of  the  ancient 

dians,  of  the  ordinances    of    Barcelona,  V 

Florence,  and  of  Antwerp,  and  the  court  h 

observes:  "  But  an  additional  argument  is  foi 

on  the  fact  that  in  all  other  countries,  except 

land,  even  in  Scotland,  suits   and  contra* 

arising  upon  the  contract  of  maritime  inn 

are  within  the  jurisdiction    of  the  adminfi 

other  marine  courts.    ...    It  is  also  clear 

originally,  the  English  Admiralty  had  jural 

of  these  as  well  as  of  other  maritime  cootfl 

This  last  remark  is  corroborated   not  so  i 

by  positive  adjudications  to  that  effect  at 

the  language  of   the  commissions    issued! 

early  Vice- Admiralty  courts  which  authorial 

to    take    cognisance    of    marine    policies. 

would  hardly  have   been  done  had  such  j« 

tion  never  been  exercised  by  the  High  &■ 

Admiralty  in  England. 

Tracing,  then,  the  jurisdiction  of  the  Adsa 
over  contracts  of  insurance  to  the  contineoal 
it  is  pertinent  in  this  connection  to  inquire  fh 
that  law  gives  to  the  underwriter  a  lien  np> 
vessel  for  the  payment  of  his  premiums. 

Art.  16  of  the  marine  ordinance  of  Louis  I 
title  "Of  Seizure  of  Vessels,"  in  enumerate 
persons  entitled  to  liens  upon  ships,  makes  Ml 
tion  of  underwriters,  but  Valin,  in  corns* 
upon  this  ordinance,  book  1,  lib.  14,  sect.Hl 
"  If  this  article  has  not  mentioned  them  (thesj 
writers),  it  is  probably  because  the  ordinandi 
it  for  granted  in  many  articles  nnder  the  til 
1  insurance/  that  the  premium  is  paid  in  cav 
the  time  the  policy  is  signed,  while,  by  tht*s] 
of  this  place,  and  of  many  others,  it  is  psMi 
the  arrival  of  the  ship  at  a  port  of  safety.  1 
ever  this  may  be,  the  insurer  of  a  vessel  h»4j 
less  a  lien  (privilege)  upon  her  for  the 
his  premium  as  the  insurer  of  a  cargo  haf 
upon  it.  This  lien  ranks  with  that  of  tiki 
upon  bottomry  and  with  material  men." 
A  privilege  is  defined  by  Art.  2095  of 
Code  as  "  a  right  which  the  character  of 
gives  to  a  creditor  to  be  preferred  to 
tors  even  mortgagees  (kypothecaires).m 
analagous  in  all  respects  to  our  "  lieo,* 
rises  the  like  preference  i 
within  its  scope  from  the  proceeds' 
Emerigon  treats  ^e*  cSfatti  jA'  ' 
anajbgous '  W  WW  W  'ffiaVftrmi  _ 
and '  observes  (Emiar1. '  dti  *Miirrtlm* 
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:  "In  the  ono  contract  the  lender  hears 
risks;  in  the  other,  the  underwriter, 
one,  the  maritime  interest  is  the  prico 
peri],  and  this  term  corresponds  with 
mium  which  is  paid  in  the  other.  In 
ase  it  is  incumbent  upon  the  plaintiff  to 
hat  the  condition  has  been  fulfilled.  In 
a  suit  it  lies  upon  the  lender,  in  order  to 
iho  contract  of  maritime  loan  executory,  to 
at  the  ship  has  arrived  at  her  port  of  desti- 
in  safety ;  and  in  an  action  on  a  policy  of 
ce  it  lies  upon  the  assured  to  prove  the 
pture,  or  shipwreck  of  the  vessel.  The 
of  insurance  made  on  loose  sheets  of 
reate  a  lien  on  the  property  of  the  parties, 
d  they  are  executed  before  sworn  brokers 
ries  ;  but  the  other  contracts  do  not  create 
ien  unless  they  are  recorded  by  a  notary  in 
>lic  register,  in  the  sworn  form  as  ordinary 

to." 

d,  in  his  work  upon  the  contract  of  Insu- 
sh.  3,  sect.  9,  Emergion  says :  "  The  ordi- 
having  regarded  the  premium  as  paid  in 
>on  signing  the  policy,  the  insurer,  wno  had 
en  paid,  was  not  placed  among  creditors 
ranks  and  preferences  are  determined  by 

16  and  17.  Title  "  Seizure  of  Vessels/' 
his  silence  it  has  been  often  concluded  that 
urer  had  no  privilege,  because  it  is  said  the 
of  privilege  is  stricti  juris  (droit  e*troit)  it  is 
iry  they  be  expressly  bestowed  (def er6s)  by 
nd  it  is  never  permitted  to  extend  them 
me  case  to  another,  because  of  equal  or 
)r  equities.  But  it  should  be  considered 
e  premium  of  insurance  is  comprised  in  the 
e  of  the  equipment  or  building ;  it  becomes, 
n  some  measure,  part  of  the  thing  insured, 
by  this  means  is  presumed  to  have  an  in* 
1  value  (valoir  davantage).  Consequently, 
ivilege  which  the  ordinance  accords  to  the 
>r  material  man  ought  to  be  common  to  the 
r,  a  creditor  to  the  amount  of  his  premium.'/ 
support  of  this  doctrine  the  learned  author 
everal  decrees  of  the  tribunals  of  commerce, 
dso,  Alauzet  des  Assurances,  Pt.  2,  Sect.  2,  Ch. 
[t  is  rare  that  maritime  premiums  are  paid 
i ;  they  are  settled  generally  in  notes  called 
am  notes  (billets  de  prime)  the  maturity  of 
varies  with  the  length  of  the  voyage  and 
age  of  tho  place ;  the  lien  of  the  insurer  is 
ved  for  the  payment  of  the  notes ;  they  are 
msidered  as  working  a  novation,'  provided 
3  the  discharge  (quittance)  be  not  absolute, 
le  origin  of  the  notes  not  doubtful." 

also  Cleisac,  P.  237,  318,  323,  and  363. 
3r  des  Assurances,  Ch.  3,  Art.  3,  sect.  2. 
y  Paty,  vol.  1,  tit.  1,  sect.  2. 
my  doubts,  however,  ever  existed  in  the  law 
knee,  with  regard  to  this  lien,  they  are  put  to 
y  Article  191  of  the  commercial  code,  which 
as  follows :  "  Privileged  debts  are  the  follow- 
ed in  the  order  in  which  they  are  classed : 
Fudicial  costs  and  other  charges  incurred  in 
ling  a  sale  of  the  vessel  and  a  distribution  of 
rice. 

Fne  charge  for  pilotage,  tonnage,  hold  fees, 
ng,  and  dockage. 

["ho  wages  of  the  keeper,  and  the  expenses  of 
ing  the  vessel  from  the  time  of  her  entrance 
rt  to  the  sale, 
rhe  storage  of  her  rigging,  tackle,  and  ap- 
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5.  The  expenses  of  repairing  the  vessel,  rigging,, 
and  apparel  since  her  entrance  into  port  from  her 
last  voyage. 

6.  Wages  and  pay  of  the  captain  and  crew  em* 
ployed  in  the  last  voyage. 

7.  The  sums  loaned  to  the  captain  for  the  neces- 
sary expenses  of  the  vessel  during  the  last  voyage, 
and  the  reimbursements  of  the  price  of  goods  sold 
by  him  for  the  same  purpose. 

8.  The  sums  due  to  the  vendor,  material  men,, 
and  workmen  employed  in  her  construction,  if  she 
has  not  yet  made  a  voyage,  and  those  due  to 
creditors  for  furnishing  work,  labour,  and  for  re* 
fitting,  victualling,  outfits,  and  equipments  before 
the  departure  of  the  vessel,  if  she  has  already 
made  a  voyage. 

9.  The  sums  loaned  on  bottomry,  on  the  rigging,, 
and  apparel  for  repairs,  victualling,  outfit,  equip- 
ment before  the  departure  of  the  vessel. 

10.  The  amounts  of  the  premiums  of  insurance 
effected  on  the  hull,  rigging  apparel,  outfit  and 
equipment  of  the  vessel  for  her  last  voyage. 

11.  The  indemnity  due  to  the  freighters  for  not 
delivering  goods  laden  on  board  or  for  the  losses 
which  the  goods  may  have  sustained  from  the  de- 
fault of  the  captain  or  crew. 

The  creditors  comprised  in  each  of  the  numbers 
of  the  present  article  shall  have  a  concurrent  lien 
on  the  vessel  for  the  amount  of  their  demand,  and 
in  case  of  insufficiency,  the  price  of  the  vessel  shall 
be  divided  equally  among  them  (i.  e.,  those  of  the 
same  class)  in  proportion  to  the  amount  due  each." 

In  a  recent  work  upon  the  commercial  code  of 
France,  by  Edmond  Dufour,  (Paris,  1859,)  in  speak- 
ing of  this  article,  sect.  215,  the  author  observes,  "We 
see  that  if  the  code  has  admitted  this  opinion  (of 
Yalin)  as  to  the  principle  of  the  lien,  it  has  largely 
modified  the  combinations.    The  underwriters  are 
still  paid  before  the  shippers,  but  that  is  all.  They 
are  ranked  after  the  material  men,  who  are  placed 
two  degrees  above  them  in  the  scale  of  liens. 
They  are  also  distanced  by  tenders  upon  bottomry, 
who  immediately  precede  them.    This  classifica- 
tion appears  to  me  more  rational  than  that  of 
Yalin.     For,  the  truth  is,  insurance  is  only  a 
private  affair  of  the  insured,  it  is  a  very  proper 
act  of  prudence,  it  certainly  merits,  and  it  pos- 
sesses, all  the  sympathies  of  the  law,  but  it  is, 
after  all,  only  a  passive  element  of  navigation. 
It  rather  repairs  disasters  than  comes  directly 
in  aid  of  them  and  its  efforts.    It  is  otherwise 
with  the  material  men,  as  well  as  with  tenders 
upon  bottomry.    It  is  the  labour  of  the  one,  and 
the  goods  or  the  money  of  the  other,  which  per- 
mit the  vessel  to  undertake  its  voyage.    There  is 
then  in  their  favour  a  reason  for  preference,  which 
is  not  wholly  arbitrary,  and  the  code  has  done 
well  in  recognising  it."    The  nature  of  this  lien  is 
discussed  at  length,  and  is  applied  as  well  to  time 
policies,  as  well  as  to  policies,  or  for  a  single- 
voyage. 

In  a  recent  admirable  dictionary  of  the  maritime- 
law  of  France,  by  Aldrick  Caumont,  Paris,  1867, 
under  the  head  of  marine  insurance,  sect.  141,  tho 
author  observes:  "A  lien  is  attached  to  the 
premium  for  the  last  voyage,  if  it  be  that  made 
during  the  life  of  the  policy  upon  the  hull.  This 
lien  for  the  last  voyage,  resulting  from  Articles 
191  and  192  exists  wherever  there  is  a  policy 
executed.  The  insured  who,  asserting  his  right 
to  suit,  has  attached  the  proceeds  of  tne  ship  for 
the  amount  of  his  premium,  is  not  permitted  * 
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•claim  a  lien  for  the  increase  of  premium  for  the 
time  during  which  navigation  is  closed.  Anj 
number  of  voyages  made  during  the  time  fixed  for 
the  duration  of  the  insurance  are  considered  as 
one  and  the  same  voyage.  The  broker  has  a  lien 
upon  the  sum  assured  for  the  premium  which  he 
hafl  paid.  The  liens  for  premiums  of  insurance 
upon  property  rank  only  after  that  accorded  to 
contracts  of  bottomry.  They  constitute  an  expense 
made  for  the  preservation  of  the  res.  In  case 
where  an  insurance  upon  the  hull  has  been  made 
for  a  limited  time,  the  underwriters  have  a  lien 
upon  the  ship,  not  only  for  the  premiums  of  the 
last  voyage,  but  also  for  the  entire  premium  due 
under  the  policy."  In  support  of  these  various 
constructions  of  Article  191,  the  author  cites 
opinions  of  the  Court  of  Cassation  of  the  Imperial 
Court  of  Bordeaux,  and  Rouen,  and  Aix,  and  of 
the  Tribunal  of  Commerce  of  Marseilles. 

From  these  authorities  I  gather  the  following 
summary  of  French  law  upon  this  subject : 

1.  That  the  Marine  Ordinance  of  Louis  XIV. 
did  not  expressly  recognise  the  lien  of  the  under- 
writer, but  in  this  regard  it  was  held  not  to  be 
exclusive,  and  the  premium  was  generally  (per- 
haps not  universally)  held  by  the  courts  as  a  pri- 
vileged debt. 

2.  That  the  privilege  of  the  underwriter  for 
payment  of  the  premium  due  upon  the  policy  for 
the  last  voyage  is  expressly  recognised  by  Art.  191 
of  the  Code  of  Commerce,  and  that  such  privilege 
is  also  extended  to  time  policies. 

3.  That  this  privilege  is  not  waived  by  taking 
premium  notes,  unless  it  is  thereby  intended  to  be 
discharged.  Now,  if  the  Supreme  Court  adopted 
the  Continental  law  in  respect  of  jurisdiction  over 
contracts  of  insurance,  must  it  not  be  presumed 
logically  to  have  adopted  it  as  an  entirety,  and  not 
by  piecemeal.  It  certainly  seems  so  to  me,  and  it 
goes  very  far  to  justify  the  language  used  by  the 
circuit  judge  in  the  case  of  The  Williams  (Brown's 
Adm.  Rep.  208).  It  is  claimed,  however,  that 
these  contracts  are  mado  exclusively  upon  the 
credit  of  the  owner.  If  this  were  so,  it  might  be 
presumed  in  a  particular  case  that  the  lien  was 
thereby  waived,  but  with  the  exception  of  supplies 
repairs,  and  materials  furnished  in  the  home  port, 
the  mere  fact  that  the  contract  is  made  by  the 
owner  does  not  import  a  waver  of  lien.  There  is 
no  doubt  of  the  existence  of  such  lien  in  favour  of 
seamen,  although  hired  by  the  owner  in  person ; 
nor  in  favour  of  shippers,  where  the  contract  of 
affreightment  is  made  with  the  owner.  Nor  is  it, 
I  believe,  any  objection  to  the  lien  of  a  lender 
upon  bottomry,  that  the  bond  was  made  by  the 
owner. 

In  the  nature  of  the  contract  itself  I  see  no  reason 
forbidding  such  lien  to  the  underwriter  which  does 
not  apply  with  equal  force  to  the  salvor  or  material 
man.  Their  contracts  differ  mainly  in  the  fact 
that  the  services  of  the  underwriter  are  rendered 
only  upon  a  contingency  which  may  never  happen. 
That  the  question  has  never  before  arisen  is  due, 
as  before  observed,  solely  to  the  fact  that  the 
contract  of  marine  insurance  was  not  generally 
recognised  as  maritime  until  the  opinion  was  pro- 
nounced in  The  Insurance  Company  v.  Durham 
(11  Wallace,  1).  Under  the  ruling  in  this  case,  I 
feel  constrained  to  hold  that  the  contract  of  insur- 
ance being  maritime  in  its  character,  the  under- 
writer is  entitled  to  a  lien  upon  the  ship  for  the 
payment  of  his  premium,  although,  for  the  reason 


given  by  Dufour,  I  think  it  should  rank  is 
lowest  class  of  strictly  maritime  liens.  I  it 
however,  the  libel  is  defective  in  this  cm 
failing  to  aver  the  names  of  the  parties  ins 
and  the  character  and  extent  of  their  inia 
in  the  vessel.  I  think  it  should  also  appear 
the  policy  was  a  marine  policy,  or  at  least  th 
covered  the  vessel  during  the  season  of  navies 
I  regard  it  as  very  doubtful  whether  an  onto 
tire  policy  covering  a  vessel  while  lying  at 
wharf  during  the  winter,  would  be  the  sobjec 
Admiralty  jurisdiction.  The  above  quotation,! 
Caumont,  citing  a  judgment  of  the  Tribum 
Commerce  at  Marseilles,  apparently  support* 
opinion.  The  schedule  annexed  to  the  libel  * 
to  indicate  that  the  policies  were  issued  core 
separate  moieties  of  the  vessel.  This,  how* 
should  be  made  distinctly  to  appear. 

I  think  I  see  considerable  difficulty  in  enfor 
the  lien  of  an  underwriter  upon  an  undivida 
terest  of  a  part  owner,  especially  if  the  procee 
were  an  original  one,  against  the  vessel  itself, 
not  against  its  proceeds  of  sale.  The  same  i 
culty,  howeVer,  frequently  occurs  in  connec 
with  the  mortgages  upon  undivided  interests,! 
should  not  regard  it  as  insuperable ;  and  if  it  sb 
appear  that  each  moiety  of  his  vessel  was  cot 
by  a  lien  of  the  same  amount,  the  question  c 
be  easily  solved,  as  the  effect  would  be  practk 
the  same  as  if  the  entire  vessel  was  covered  1 
single  policy.  The  difficulty  with  the  libel  is 
case  is,  that  it  has  been  attempted  to  employ 
ordinary  blank  libels  for  supplies  in  action! 
premiums,  for  which  they  are  badly  adapted. 

Upon  this  latter  ground,  the  exceptions  to 
libels  must  be  sustained,  with  leave  to  ameni 
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June  27  and  29,  July  3  and  27, 1876. 

(Before  Lords  Chelmsford,  Hathrrley,  O'Hi* 

and  Selboblne.) 

ANDERSON  AND  0THBR3  V.  MORICE  ;  MoBICBft 

Anderson  and  others, 
on  appeal  from  the  court  op  exchequer  chlei 

in  england. 


Marine  insurance — Insurable  interest — Co 
ment  of  risk — Perils  of  the  seas — Evidesm 

The  appellant  contracted  for  the  purchase  ofris 
the  following  terms:  "Bought  for  accounts} 
of  B.  and  Co.,  the  cargo  of  new  crop  Rangotm\ 
per  Sunbeam"  The  day  after  making  this  cask 
the  appellant  insured  the  rice  at  and  from  J 
goon  to  the  United  Kingdom,  "  as  intend  ■ 
appear"  The  ship  proceeded  to  BaMom,* 
after  the  greater  part  of  the  cargo  \si  I 
shipped,  she  suddenly  sank  at  her  and** 
fine  weather,' and  the  rice  already  shiffsfl 
wholly  lost.    In  an  action  on  the  polio/, 

Held,  by  Lords  Chelmsford  and  Hatherley  (efst 
tlte  judgment  of  the  court  below),  that  ffcf  4J 
lant  had  no  insurable  interest  in  the  risL  m 
being  at  his  risk  till  the  cargo  was 
By  Lords  O'Hagan  and  Selborne  consT** 

The  evidence  tended  to  show  that  the  shsf 
worthy  and  in  good  repair  on  the 
port  where  she  was  lost,  and  no 
was,  or  could  be,  given  why  she 
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Held  {affirming  the  judgyitenl  of  tin  court  below), 
that  there  mat  evidence  of  a  lost  by  the  perils 
insured  against. 
This  was  an  actinn  on  a  policy  of  insurance  on  a 
cargo  of  goods  and  merchandise,  at  and  from 
Rangoon  to  the  United  kingdom. 

The  plaintiffs,  Anderson  and  Co.,  ware  mer- 
chants in  London,  and  on  2nd  Feb.  1871,  the; 
entered  into  a  contract,  for  the  purchase  of  a 
cargo  of  Rangoon  rice  in  these  terms : 

"  Bought  for  acoouot  of  Anderson  and  Co.  of 
Borradaile  and  Co.,  the  cargo  of  new  crop  Rangoon 
rice  per  Sunbeam,  707  tons  register,  Ho.  1254,  in 
Veritas,  at  9s.  ljd.  per  cwt.  cost  and  freight, 
■expected  to  be  March  shipment,  but  contract  to 
be  void  should  vessel  not  arrive  at  Rangoon  before 
April  1871.  Payment  by  seller's  draft  on  purchaser 
at  six  months  eight,  with  documents  attached." 
The  following  day  they  effected  an  insurance  with 
the  defendant  Morice  in  these  words ;  "  At  and 
from  Rangoon  to  any  port  or  place  of  discbarge  in 
the  United  Kingdom  or  Continent,  by  the  Sun- 
boom,  warranted  to  sail  from  Rangoon  on  or  before 
the  first  of  April,  on  rice,  as  interest  may  appear. 
■Amount   of   invoice   to   be    deemed    the    value ; 


$txt  of  60001. 
,-  The  Sunbeam  arrived  at  Rangoon  in  ballast  on 
,2nd  March  1871,  and  anchored  at  the  usual  place 
jby  two  anchors.  She  began  to  load  the  rice  on 
9th  March,  and  continued  loading  till  the  30th,  on 
Which  day  about  five-sixths  of  the  cargo  was  on 
board,  and  the  remainder  was  in  lighters  alongside, 
>fco  then  suddenly  began  to  leak  very  faat,  and 
'xmk  at  her  moorings  on  the  following  day. 

Evidence  was  given  that  she  had  been  thoroughly 
■Verhauled  and  reclasscd  in  1869,  and  had  been 

Klite  seaworthy  in  several  long  voyages,  including 
B   voyage  to  Rangoon,  and   had  been  examined 
fcy  the  captain  while  lying  there. 

After  the  loss  the  captain  signed  bills  of  lading 
or  the  cargo  actually  shipped,  which  were  indorsed 
■O  the  plaintiffs.  The  Hellers  drew  bills  of  exchange 
"or  the  price  which  the  plaintiffs  duly  accepted  and 

The  action  was  tried  before  Brett,  J.,  at  the 
■ittings  in  London  after  Hilary  Terra  1873,  when 
the  jury  found  a  verdict  for  the  plaintiffs,  leave 
being  reserved  to  the  defendant  to  move  to  enter 
a  verdict  on  the  ground  that  there  was  no  evidence 
3§  a  loss  by  the  perils  insured  against,  and  that 
ill  ere  was  no  insurable  interest  in  the  plaintiffs. 

A  rule  was  accordingly  obtained,  bnt  it  was  dis- 
aharged  by  the  Court  of  Common  Pleas  (Lord 
Ooleridge,  C.J.,  Brett,  and  Denman,  JJ.)  as  re- 
ported, ante,  vol.  2,  p.  424. 

On  appeal  to  the  Exchequer  Chamber  (Bram- 
well.  Pollock,  and  Amphlett,  BB..  Blackbnrn, 
Jjnah,  and  Qnain,  JJ.)  the  decision  of  the  Court  of 
Common  Pleaa  was  affirmed  on  the  question  of  a 
'loss,  by  the  perils  insured  against,  but  reversed 
'on  the  question  of  the  plaintiffs  having  an  insur- 
'mble  interest  in  the  rice  before  the  loading  was 
'completed,  Qnain,  J.,  dissenting  from  the  majority 
■of  the  court  on  this  point  (ante,  vol.  3,  p.  31). 
,  Cross  appeals  were  then  brought  to  the  House 
Visor*. 

,     Sir  H.  Jem-,  Q.O.  Walhin  WtUiaxu,  Q.C.,  and 
fi.  p.  Mathew,  appeared  for  Anderson  and  Oa,  the 


Butt,  Q.C.  and  Cohen,  Q.C.,  for  Mr.  Morice,  the 
defendant  below. 

The  same  arguments  were  urged,  and  the  same 
authorities  relied  on,  as  in  the  courts  below. 

July  27. — Their  Lordships  gave  judgment  as 
follows  s 

Lord  Cuelhsfobji. — My  Lords, — The  question 
to  be  determined  upon  this  appeal  is  one  of  some 
difficulty,  and  it  has  given  rise  to  a  Teat  diversity 
of  judic  ial  opinion.  It  may  be  thus  shortly  stated : 
Whether  the  appellant,  under  a  contract,  for  the 
purchase  of  a  cargo  of  rice  to  be  shipped  on  board 
a  vessel  called  the  Sunbeam,  had  any  property  in 
the  rice,  or  bad  incurred  any  risk  in  respect  of  it 
so  as  to  give  him  an  insurable  interest  at  the  time 
of  the  total  loss  of  tho  vessel  and  cargo. 

Having  regard  to  the  terms  of  the  contract  for 
the  purchase  of  the  rice,  it  is  elear  to  my  mind 
that  if  the  intention  of  the  parties  is  to  be  col- 
lected from  that  document  alone,  no  interest  in 
the  rice  passed  to  the  buyers  till  the  cargo  was 
completed,  for  payment  was  to  be  made  only  when 
the  loading  was  finished  :  ( Apple  by  v.  Myert,  L. 
Rep.  2  C.  P.  651 ;  14  L.  T.  Rep.  N.  8.  669.)  But 
although  the  purchaser  of  a  cargo  may  have  no 
interest  in  it  until  the  happening  of  a  certain 
event,  as,  for  instance,  until  the  delivery,  be  may, 
if  he  please,  expressly  take  npon  himself  all  toe 
risks  and  dangers  of  the  voyage,  as  in  Cattle 
v.  Plavford  (ante,  vol.  1,  p.  255 ;  L.  Rep.  7  Ex.  98  ; 
26  L.  T.  Bep.  N.  8.  315),  although,  without  a 
stipulation  to  that  effect,  he  would  not  be  affected 
by  anything  which  might  happen  to  the  cargo  in 
its  transit  to  him. 

In  the  present  case  it  is  contended  that  either 
under  the  contract  itself  the  buyers'  risk  began. 
as  soon  as  any  rice  was  shipped  on  board  the 
Sunbeam,  or  that  the  act  of  effecting  an  insurance 
on  the  rice  by  the  plaintiffs  was  an  agreement 
on  their  part  to  undertake  the  risk.  Assuming 
that  the  intention  of  the  parties  can  be  implied 
from  their  acts,  and  so  become  a  term  in  the  con- 
tract, the  acts  ought  to  be  such  as  to  manifest 
that  intention  without  any  ambiguity.  The  acts 
relied  npon  in  this  case  are  a  notice  from  tho 
vendors  to  tho  purchasers  to  effect  an  insurance 
on  the  rice  in  the  Sunbeam,  and  a  policy  of  insur- 
ance effected  by  the  purchasers  accordingly,  de- 
scribing the  adventure  as  "  beginning  upon  the 
goods  and  merchandises  from  the  loading  thereof 
aboard  the  ship,  and  to  continue  and  endure  during 
her  abode  at  Rangoon,"  Ac.  But  it  seems  to  me 
clear  that,  unless  a  change  was  produced  in  the 
rights  and  liabilities  of  the  plaintiffs  under  the 
contract  by  their  undertaking  the  insurance,  they 
could  have  had  no  interest  in  the  rice  until  a 
complete  cargo  had  been  shipped.  Bnt,  although 
this  was  their  position  in  relation  to  the  contract 
itself,  they  had  a  contingent  benefit  which  might 
accrue  to  them  from  the  completion  of  the  cargo 
on  board  the  Sunbeam,  and  its  safe  delivery. 
This  contingent  benefit  was  one  en  expected 
profits,  and,  although  it  would  not  he  protected 
by  an  insurance  on  the  rise  (Lueena  v.  Crau- 
ford,  2  B.  &  P.,  N.  B_,  269),  yet  the  plaintiffs 
having  that  contingent  interest  in  the  safety 
of  the  cargo,  might  not  be  indisposed  to  take  upon 
themselves  an  insurance  against  ita  loam,  more 
especially  as  they  would  have  an  interest  in  tha 
rice  itself  at  Rangoon  as  soon  aa  tl  " 

be  completed.    The  qneetioa  is,  dii 
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Did  they,  by  undertaking  it,  impliedly  agree  with 
the  vendors  that,  if  the  rice  was  destroyed  after 
any  part  had  been  shipped  on  board  the  Sunbeam, 
the  loss  should  be  theirs  P  Did  this  act  change  the 
nature  of  the  contract,  the  stipulations  of  which, 
enabling  the  vendors  to  take  the  bill  of  lading  in 
their  own  name  and  to  send  it  forward  with  the 
draught,  were  prvmd  facie,  though  not  conclusive, 
evidence  of  the  interest  and  property  remaining 
in  them  P  What  was  the  nature  of  the  risk  which 
the  plaintiffs  were  supposed  to  have  undertaken? 
In  the  words  of  Blackburn,  J.,  in  Castle  v.  Playford, 
it  was,  "  If  the  property  perishes  by  danger  of  the 
seas,  I  shall  take  the  risk  of  having  lost  the  pro- 
perty, whether  it  be  mine  or  not.  If  this  was 
really  their  undertaking,  every  bag  of  rice  shipped 
on  board  the  Sunbeam  was  at  their  risk,  ana  the 
loss  of  it  must  have  fallen  upon  them.  But  the 
Court  of  Common  Pleas  held  that,  as  the  plaintiffs 
would  not,  if  the  ship  had  sailed  and  arrived  with 
what  was  on  board  of  her  when  she  sank,  have 
been  obliged  to  accept  what  was  on  board,  they  were 
not  bound  to  pay  for  the  rice  which  was  on  board 
and  lost  when  the  ship  sank ;  from  which  it  would 
seem  to  follow  that  the  plaintiffs  were  not  exposed 
to  any  risk  of  loss  before  a  complete  cargo  had  been 
shipped  on  board  the  Sunbeam. 

There  being,  therefore,  conflicting  evidence  of 
intention  as  to  the  interest  in  the  rice  passing 
to  the  purchasers  or  remaining  in  the  vendors, 
the  effect  of  the  written  contract  being  that 
the  interest  was  to  continue  in  the  vendors 
until  the  completion  of  the  cargo,  and  the 
consent  of  the  purchasers  to  insure  not  shifting 
the  property  during  the  loading  and  before  the 
cargo  was  complete,  and  it  being  at  the  utmost  an 
indication  of  intention  to  assume  the  risk,  I  think 
your  Lordships  should  not  look  out  of  the  con- 
tract, but  determine  the  rights  and  the  liabili- 
ties of  the  parties  by  it  alone.  It  was  not  disputed 
that  by  the  terms  of  the  contract  the  plaintiffs  were 
not  bound  to  take  less  than  a  complete  cargo 
of  rice,  and  that  they  had  an  option  either  to 
accept  or  reject  a  part  cargo.  If  they  had  exer- 
cised this  option  by  accepting  what  was  on 
board  before  the  Sunbeam  sank  as  a  fulfilment 
of  the  contract  on  the  part  of  the  vendors,  they 
would  have  had  an  insurable  interest  in  the  rice 
at  the  time  of  the  loss. 

The  Court  of  Common  Pleas  thought  the 
property  had  not  passed  out  of  the  vendors 
at  this  time,  but  they  were  of  opinion  "that 
thero  was  such  an  appropriation  of  the  rice 
on  board  to  the  contract  as  to  prevent  the 
tellers  from  withdrawing  that  rice  without  the 
consent  of  the  buyer ;  "  thus  apparently  fixing 
the  buyer  with  the  risk  of  the  rice,  from  time  to 
time,  as  it  was  put  on  board.  Upon  this,  Black- 
burn, J.,  in  his  judgment  in  the  Exchequer 
Chamber,  observed,  "  If  we  could  see  anything  to 
indicate  an  intention  that  as  each  bag  was  shipped 
it  should  be  at  the  buyers'  risk,  we  should  think 
it  indicated  an  intention  that  it  should  not  he 
taken  out  without  his  consent;  but  we  cannot 
find  anything  to  this  effect." 

Now,  an  intention  that  each  bag  of  rice 
shipped  should  be  at  the  risk  of  the  purchasers 
was  necessary  to  be  established  as  a  founda- 
tion for  the  argument  maintained  by  the 
learned  counsel  for  the  appellants,  that,  if  part 
of  the  rice  had  been  snipped  and  had  been 
damaged  while  on   board,   the   vendors   might, 


1  without  removing  it,  have  gone  on  loadi 
rioe  until  a  full  cargo  had  been  put  on  boa 
have  delivered  it  to  the  purchasers,  who 
have  had  no  option,  but  must  have  accept© 
a  faithful  performance  of  the  contract 
James  went  further  than  that,  and  argue 
even  if  part  of  the  cargo  shipped  had  been 
destroyed  by  fire,  and  the  vendors  had  con 
a  further  quantity  of  rice  to  be  shippc 
master  must  have  taken  it  in,  and  if  the  St 
had  afterwards  arrived  with  a  quantity 
which,  together  with  that  destroyed,  wonlc 
amounted  to  a  full  cargo,  the  purchasers  coi 
have  refused  to  accept  it.  This  rather  bol 
position  requires  for  its  support  that  it 
first  be  established  that  each  bag  of  rice  as 
shipped  on  board  was  appropriated  to  th 
chasers  and  was  at  their  risk.  Assuming  ti 
rice  was  not  the  purchasers'  property,  nor  a 
risk,  as  Bramwell,  B.  thought,  I  cannot  agrt 
in  the  circumstances  supposed  there  cook 
performance  of  the  contract.  The  purchase! 
entitled  to  a  full  cargo  of  merchantable  ri< 
were  not  bound  to  accept  less  than  a  fall 
The  learned  counsel  for  the  appellants  argue 
after  the  Sunbeam  sank  with  a  deficient  car] 

I  purchasers  had  a  right  to  exercise  their  opti* 
to  accept  the  rice  at  the  bottom  of  the  it 
fulfilment  of  the  contract.  As  between  th 
chasers  and  th*  vendors  there  was  nothi 
prevent  the  purchasers,  if  they  chose  to  do 
traordinary  a  thing,  from  taking  the  pe 
rice  and  paying  the  invoiced  price  for  it 
the  case  was  between  the  purchasers  and  the  i 
writers.  The  purchasers  were  entitled  to  a 
of  rice  shipped  on  board  the  Sunbeam ;  the< 
which  they  were  entitled  to  exercise  relate 
cargo  of  rice  on  board  that  ship,  and  no 
Both  vessel  and  cargo  were  utterly  lost,  and  t 
fore  what  subject  was  in  existence  upon  whi 
option  could  be  exorcised  ?  After  the  los 
purchasers  were  not  bound  to  pay  for  the  ria 
the  vendors  could  not  insist  upon  paymen 
there  had  been  no  insurance  it  could  not  be 
posed  that  the  purchasers  would  have  taken  t 
paid  for  the  rice  at  the  bottom  of  the  river, 
payment  was  entirely  voluntary,  and,  inste 
being  the  exercise  of  a  bond  fide  option  b 
purchasers,  was  only  made  by  them  and  ace 
by  the  vendors  with  the  view  of  relieving  I 
selves  and  throwing  the  loss  upon  the  a 
writers. 

In  these  circumstances  I  think  that  the 
ment  of  the  Exchequer  Chamber  was  rigto 
ought  to  lie  affirmed. 

Lord  Hatherley.— Although  the  quest* 
this  case  is  one  of  considerable  difficulty,  tbo 
tract  itself  is  easy  to  construe.  It  clearly  if 
to  have  been  within  the  contemplation  l 
parties  that  the  property  in  the  rice  shod 
pass  to  the  buyers,  at  least  until  the  li 
could  attach  the  drafts  ;  but  I  do  not  ttiA 
question  of  risk  depends  entirely  upon  the  qri 
of  the  passing  of  the  property.  The  pMfl 
appears  to  me  to  be  this — what  was  at  i "  " 
tins*  risk  at  the  time  when  they  effected 
of  insurance  ?  Now  it  is  clear  that  not 
be  at  their  risk,  except  what  they  h%^ 
namely,  the  cargo  of  the  Sunbeam, 
perty  could  pass  until  such  cargo 
existence.  They  were  under  no 
accept  a  half  cargo,  or  any  smaller  pi 
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is  never  a  cargo  of  merchantable  rice  in 
e  it  is  difficult  to  understand  how  there 
j  any  cargo  at  the  buyer's  risk.  Then  it  is 
t  they  were  entitled  to  exercise  an  option 
acceptance  of  the  rice  which  had  been 

shipped;  but  I  know  of  no  authority 
ould  warrant  us  in  holding  that  such  an 
may  be  exercised  as  against  the  insurer 
a  actual  loss  of  the  partial  cargo.  I  feel  an 
fficulty  in  holding  that  there  could  have 
o  separate  risks,  one  of  the  vendors  and 
r  for  the  vendees,  in  operation  at  the  same 
..  I  therefore  concur  with  my  noble  and 
friend  who  has  already  addressed  your 
ps,  in  thinking  that  the  judgment  appealed 
ought  to  be  affirmed. 

O'Hagan. — I  deliver  my  opinion  upon  this 
th  considerable  diffidence,  because  it    is 

to  the  views  of  the  two  noble  and  learned 
ho  have  already  addressed  this  house;  but 
t  arrive  at  any  other  conclusion  than  that 
•  pert y  in  the  rice  actually  shipped  had 
,o  the  plaintiffs  before  the  loss  of  the  vessel, 
e  of  Appleby  v.  Myers  (L.  Rep.  7  C.  P.  651) 
t  appear  to  me  to  be  in  point,  for  the  deci- 
n  turned  almost  entirely  upon  the  terms 
Dntract.  I  rather  prefer  to  base  my  deci- 
)n  Aldridge  v.  Johnson  (7  E.  &  B.  855)  and 
t  v.  Higgins  (4  H.  &  N.  402),  which  seem 
lish  that  each  bag  of  rice,  as  soon  as  it  was 
,  was  so  far  appropriated  to  the  plaintiffs 
i  contents  became  their  property.  Under 
rcumstances  I  adopt  the  view  of  the  Court 
mon  Pleas,  that  the  purchasers  had  an 
le  interest  in  the  rice  which  was  lost,  and  I 
think  that  the  whole  conduct  of  the  parties 
the  inference  that  each  part  of  the  cargo 
lipped,  was  intended  to  be  at  the  plaintiffs' 
'he  law  on  this  subject  was  well  stated  by 
T.  in  Joyce  v.  Swann  (17  C.  B.,  N.S.,  84),  and 

to  insure  goods  must  always  be  strong 
3  of  a  liability  to  the  risk  of  their  loss, 
the  judgment  appealed  against  ought  to  be 

Am 

Selborne. — My  Lords,  it  is  my  misfor- 
differ  from  two  of  your  Lordships,  as  well 
i   the  majority  of  the  court  beldw,  my 

being  that  the  case  was  placed  upon  its 
ground  by  the  dissentient  judgment  of 
J.,  in  the  Exchequer  Chamber. 

on  all  hands  admitted  that,  if  by  the 
i  between  the  parties  the  rice  was  to  be 
isk  of  the  buyer  while  in  course  of  ship- 
t  Rangoon,  the  plaintiffs  (the  appellants 
re  entitled  to  recover.  I  do  not  consider 
sary  that  the  intention  should  have  been 
3d  in  the  bought  note.  It  was  sufficient 
eared  by  evidence  proper  to  be  considered 
ry  that  the  parties  did  in  fact  so  agree, 
innot  read  the  terms  of  the  bought  note 

drawing  from  them  the  inference,  which 
as  certainly  nothing  in  the  rest  of  the  evi- 

>  repel,[that  the  intention  of  the  parties  was 

>  goods  should  be  insured  by  the  buyer, 
jority  of  the  judges  of  the  Exchequer 
)T  were  of  opinion  that,  as  the  time  when 
its  under  the  terms  of  the  contract  would 
led  to  draw  upon  the  buyers  for  the  price  of 
Is,  and  when  the  buyers  would  be  bound  to 
he  goods  in  fulfilment  of  their  contract, 
lot  arrive  until  a  full  cargo  had  been  put 
tb  the  risk,  against  which  the  buyer  was 


intended  to  insure,  would  commence  at  the  same 
time  and  not  earlier  I  am  unable  to  agree  in  that 
opinion  because  the  evidence  satisfies  me  that  this 
was  not  the  actual  understanding  or  intention  of 
the  parties. 

On  the  day  after  the  contract,  when  there 
could  be  no  object  in  shifting  any  burden  from 
the  right  to  the  wrong  party,  the  buyers  did 
actually  insure  in  terms  which  covered  every  bag 
of  rice  put  on  board  from  the  first  commencement 
of  the  loading  of  the  vessel.  The  fact  that  such 
an  insurance  had  been  made  seemed  not  to  have 
then  been  communicated  to  the  sellers.  But  they 
made  no  insurance,  and  on  the  6th  March  1872, 
when  the  vessel  was  in  the  Bangoon  river,  exactly 
three  days  before  she  began  to  take  in  her  cargo, 
they  advised  the  buyers  by  telegram  that  she  was 
there,  and  called  their  attention  to  "  insurance."  I 
can  only  understand  that  as  meaning  that  the 
time  was  then  close  at  hand  at  which,  by  the  com- 
mencement of  the  loading  of  the  cargo,  the  risk 
intended  to  be  insured  against  by  the  buyer  would 
begin.  Nor  does  it  appear  to  me  to  be  reasonable, 
or  according  to  the  probable  and  ordinary  course  of 
mercantile  usage,  that  when  a  cargo  was  to  be 
loaded  at  a  given  place  on  board  a  particular  ship 
for  a  particular  adventure,  and  when  the  duty  of 
insurance  was  undertaken  by  the  buyer,  the  parties 
should  be  supposed  to  mean  to  divide  the  risk,  so 
that  the  buyer  should  insure  after  the  cargo  was 
complete,  and  the  seller  (though  nothing  was  said 
about  it)  until  that  time.  When  we  have  once  got 
so  far  as  the  direct  evidenoe  leads  us  in  this  case, 
the  presumption  appears  to  me  to  be  against  such 
a  distinction,  and  the  burden  of  proof  to  lie  upon 
those  who  affirmed  it.  Mr.  Baron  JBramweil,  whose 
opinion  I  always  hold  in  the  highest  respect,  con- 
sidered it  a  sufficient  answer  that  there  might  be  a 
risk  while  the  goods  were  on  their  way  to  and  not  yet 
on  board  the  ship,  against  which  it  would  certainly 
not  be  for  the  buyers  to  insure,  and  that  the  line 
must  always  be  drawn  somewhere.  I  am  not 
satisfied  with  that  argument.  The  line  in  this 
case  appears  to  be  clearly  drawn  by  the  contract. 
Whatever  was  within  the  scope  of  the  contract  is 
on  one  side  of  that  line,  and  whatever  was  not  is 
on  the  other.  The  parties,  had,  of  course,  in  their 
contemplation  the  cargo  of  the  ship,  and  that  only, 
and  goods  neither  placed  on  board  the  ship  as  part 
of  that  cargo  nor  subject  to  any  maritime  risks  of 
that  particular  ship  as  hired  for  that  particular 
adventure  would  be  altogether  outside  of  this  con- 
tract, and  entirely  unaffected  by  its  provisions. 
But  surely  it  is  otherwise  with  regard  to  goods 
put  on  board  as  part  of  the  cargo  and  subject  to 
the  maritime  risks  of  the  ship  as  hired  for  the  par- 
ticular adventure.  The  subject  of  the  contract 
was  "  the  cargo,"  not  speoific  goods  nor  a  defined 
quantity  of  goods.  Nothing  can  be  less  likely 
than  that  when  the  buyers  undertook  to  insure, 
an  insurance  was  meant  which  would  not  cover 
the  whole  risk  of  the  adventure  from  its  commence- 
ment as  to  every  part  of  the  cargo ;  or  that  they 
should  have  thought  of  such  a  refinement  as  that 
goods  put  on  board  for  the  purpose  of  the  adven- 
ture were  not  to  be  regarded  as  "  cargo  "  for  the 
purpose  of  insurance,  until  the  whole  lading  was 
completed. 

As  I  understand  that  the  purchasers  were  to 

insure,  I  hold  that  fact  is  sufficient  for  the  decision 

'  of  the  case.    Mr.  Justice  Blackburn,  in  the 

ot  Allison  y.  The  Bristol  Inswrome*  Company  (c 
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p.178;  L.  Bep.  1  App.  Cas.  209 ;  34  L.  T.  Bep.  N.S. 
809),  said, "  According  to  my  experience  merchants 
attach  very  great  weight  to  a  stipulation  as  to  who 
is  to  insure  as  showing  who  is  to  bear  the  risk  of 
loss."  I  agree  entirely  in  that  remark,  which  is 
supported  by  several  authorities.  It  appears  to 
me  that  the  case  resembles  Castle  v.  Playford  (3 
Mar.  Law  Cas.  0.  S.  407 ;  ante,  vol.  1,  p.  255), 
in  that  it  was  contemplated  that  the  buyer  should 
bear  the  risk,  and  that  the  case  of  Gilmour  v. 
Supple  (11  Moore,  P.  C.  C.  557)  is  also  an  autho- 
rity in  point.  On  the  other  hand,  the  cases  cited 
on  behalf  of  the  defendants  do  not  appear  to  throw 
any  light  on  the  question.  It  appears  to  me  that 
enough  rice  had  been  shipped  on  board  at  the  time 
of  the  loss  for  the  cargo  to  be  at  the  purchaser's 
risk.  I  think,  therefore,  that  it  was  intended  that 
the  buyer  was  to  bear  the  risk  of  loss  in  this  case. 

In  my  opinion  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed,  and  I  con- 
fess I  very  much  regret  the  decision  which  will 
pass  in  the  name  of  your  Lordships'  house  as 
being  a  failure  of  what  seems  to  me  to  be  sub- 
stantial justice. 

Lord  Chelmsford. — There  is  a  cross  appeal  by 
the  defendant,  and  the  sole  question  is,  whether 
there  was  evidence  for  the  jury  of  a  loss  by  the 
perils  insured  against.  It  is  needless  for  me  to 
qo  through  the  facts  set  out  in  the  case.  I  will 
only  say  that  sinco  there  was  evidence  of  sea- 
worthiness there  was  evidence  which  justified  the 
jury  in  finding  that  thero  was  a  loss  by  the  perils 
insured  against.  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  of  Exchequer 
Chamber  upon  this  point  be  affirmed  with  costs. 

Lords  Haths&ley,  O'Hagan,  and  Selborne  con- 
curred. Judgment  affirmed  with  costs. 

Solicitors,  Parker  and  Clarice ;  Hollams,  Son, 
and  Coward. 


j%rtm£  fart  of  $iifeta. 
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SITTINGS    AT    LINCOLN'S    INN. 

Reported  by  H.  Feat,  James  P.  Abpinall,  and  F.  W.  Raikes, 

Esqn.,  Baniflterfl-at-Law. 


Tuesday,  July  18,  1876. 

(Before  James  and  Mellisii,  L.J  J.,  and 
Baggallay,  J.A.) 

Baring  v.  Stanton. 

Principal  and  agent — General  agent — Discount  on 
insurances —  Commission . 

A  shipowner  had  for  several  years  employed  mer- 
chants as  his  general  agents  at  a  remuneration, 
and  they  had  effected  insurances  on  his  ships. 
In  tlteir  accounts  they  charged  h  im  with  the  full 
insurance  premiums,  although  they  were  alloived 
by  the  underwriters  to  retain  out  of  the  premiums 
5  per  cent,  brokerage,  and  10  per  cent,  discount 
for  ready  money,  in  accordance  with  the  custom 
of  the  trade  : 

Held,  that  as  these  allowances  were  usually  made, 
and  as  the  shipowner  had  for  years  assented  to 
them,  he  could  not  now  object  to  allow  them  to 
retain  these  allowances  on  taking  the  accounts  in 
a  suit  with  regard  to  a  mortgage  on  certain  ships 
of  hi*. 


,  DeeUion  of  Bacon,  V.G.,  affirmed. 
Turnbull  v.  Garden  (20  L.  T.  Rep.  N.  8. 218 

tinguished. 
This  was  an  appeal  from  a  decision  of  Baca 

The  hearing  in  the  court  below  is  re) 
ante,  p.  246,  where  the  facta  of  the  case  an 
stated. 

The  shipowner  appealed. 

Kay,  Q.C.  and  Caldecott,  for  the  appellant. 
Great  Western  Insurance  Company  v.  € 
(ante  vol.  2,  pp.  219,  298;  30  L.  T. 
N.  S.  661;  L.  Itep.  9  Ch.  525),  on  whk 
Vice-Chancellor  based  his  judgment,  dot 
apply  to  this  case  at  all.  The  distinction  h 
the  defendant  in  that  case  was  employed 
insurance  broker  and  nothing  else,  while  be 
plaintiffs  are  general  agents  as  merchants  ai 
simply  insurance  brokers.  They  are  general  i 
on  terms  of  special  remuneration,  which  dot 
include  the  right  to  charge  specially  as  i 
ance  brokers.  The  five  per  cent,  broken 
sufficient  remuneration,  and  they  have  no  rq 
retain  the  ten  per  cent,  discount.  As  agents 
should,  in  their  accounts,  have  disclosed  al 
allowances  made  to  them,  and  the  defendant 
not  bound  to  make  any  inquiry.  They  mns 
over  the  discount  to  their  principal : 

Turnbull  v.  Garden,  30  L.  T.  Bep.  N.  S.  213 ;  3 

S31,  Ch. ; 
Queen  of  Spain  y.  Parr,  21  L.  T.  Bep.  N.  S.U 

L.  J.  73,  Ch. ; 
Palmer  r.  Butcher,  10  B.  &  C.  329. 

Cotton,  Q.C.  and  J.  Kaye,  for  the  respond 
were  not  called  upon. 

James,  L. J. — I  am  of  opinion  that  the  ord 
the  Vice-chancellor  in  this  case  ought  ft 
affirmed. 

The  question  is,  whether  this  case  is  gova 
by  the  decisions  pronounced  by  me  as  \ 
Chancellor  in  the  Queen  of  Spain  v.  Parr, 
in  Turnbull  v.  Garden,  or  by  the  case  of 
Great  Western  Insurance  Company  v.  Cuidift. 
appears  to  me  that  that  last  case  really  gon 
the  present  case.  In  that  case  Mellish,  LX, 
served  (ante  vol.  2,  p.  290 ;  30  L.  T.  Bep.  N.  SJ 
5 ;  L.  Bep.  9  Ch.  539) :  "  Then  it  is  quite  obvkoit 
they  must  have  known,  and  they  do  not  denyl 
they  did  know,  that  Messrs.  Pickersgill  wen 
be  remunerated  by  receiving  a  certain  alloii 
on  discount  from  the  underwriters  with  w 
they  made  the  bargains.  It  was  easy  tn  at 
tain  by  inquiry  what  was  the  usual  and  ontii 
charge  which  agents  who  effect  reinsurane* 
entitled  to  make.  If  a  person  employs  aaol 
whom  he  knows  carries  on  a  large  business,  t 
certain  work  for  him  as  his  agent  with  4 
persons,  and  does  not  choose  to  ask  him  vU 
charge  will  be,  and  in  fact  knows  that  he  ill 
remunerated,  not  by  him  but  by  the  other  pA 
which  is  very  common  in  mercantile  In  mini" 
does  not  choose  to  take  the  trouble  of 
what  the  amount  is,  he  must  allow  the 
amount  which  agents  are  in  the  habit  of 
That  really  seems  to  me  to  go*  em  this 

It  is  quite  clear  that  it  was  known  to 
connected  with    insurances    that    the 
offices  were  in  the  habit  of  making 
way  of  brokerage  and  otherwise,  of  12 
the  profits,  or  10  per  cent,  discount, 
per  cent,  brokerage,  so  much  so,  that 
documents  produced  actually  contain 
printed  as  a  common  form.    It  is  qp 
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bis  is  a  recognised  practice  of  the  insurance 
That  being  so,  it  is  very  difficult  to  be- 
;hat  Mr.  Stanton  did  not  know  that  Messrs. 
g  were  receiving  from  the  insurance  offices 
allowances  as  the  offices  were  in  the  habit  of 
lg.  Their  dealings  go  on  for  years.  Mr. 
on  never  takes  the  trouble  to  make  inquiries, 
ittles  all  the  accounts,  and  deals  with  Messrs. 
g  on  that  footing ;  and  it  is  not  unimportant 
s  case  to  observe  that  when  he  filed  a  bill — 
true,  for  another  object,  namely,  to  have  a 
•ation  that  the  conveyance  of  the  ships  was 
ij  of  mortgage  only — and  asked  that,  upon 
>oting  of  that  mortgage,  the  accounts  might 
:en,  he  actually  accepted  the  course  of  busi- 
between  the  two  firms  including  the  very 

which  is  now  the  subject  of  this  discussion. 

that,  as  between  himself  and  Messrs.  Baring, 

ms  to  me  impossible  to  allow  him  to  re-open 

;ount  which  has  gone  on  from  the  year  1861 

{  year  1872. 

n,  therefore,  of  opinion  that  the  order  of  the 

Chancellor  ought  to  be  affirmed,  and  the  ap- 

lismisscd  with  costs. 

llish,  L.J. — I  am  of  the  same  opinion. 

link  that  this  case  cannot  in  principle  be  dis- 

ished  from  the  case  of  Hie  Great  Western 

ance  Company  v.  Cunliffe.    It  appears  that 

are  two  ordinary  modes  in  which  agents 
jy  underwriters — the  cash  system  and  the 
;  system.  According  to  the  credit  system 
3counts  are  mado  out  at  the  end  of  the  year ; 
to  picmiums  which  the  particular  merchant 
cnt  has  brought  to  the  underwriter  are  put 
no  side,  and  all  the  losses  are  put  on  the 

side,  and  then,  if  there  is  a  profit,  the  under- 
r  allows  the  merchant  12  per  cent,  on  that 
..  We  held  that  the  merchant  or  agent  who 
rht  the  business  was  entitled  to  keep  that 
}.  The  cash  system,  which  was  adopted  in 
present  case,  is  this:  Some  underwriters, 
sularly  new  insurance  companies,  object  to  a 
credit  system,  and  prefer  a  system  by  which 
get  their  premiums  paid  at  once.  They  are 
ig  to  make  a  sacrifice  for  the  purpose  of 
ning  prompt  payment,  and  on  payment, 
ad  of  the  12  per  cent,  on  the  net  profits,  if 
remium  is  paid  within  a  fixed  number  of  days 

the  insurance  is  effected,  they  make  an 
ance  of  10  per  cent.,  the  customers  being 
jed  with  the  premiums  just  as  before.  If  that 
neraily  known  and  acquiesced  in,  I  cannot 
jive  that  it  is  a  fraud  upon  anybody. 

may  be  a  misfortune  to  Mr.  Stanton  that, 
\  an  American,  he  really  did  not  know  the 
9  in  London.  But  if  a  person  comes  and  trades 
radon,  he  must  make  himself  acquainted  with 
isages  in  London,  and  when  he  employs  the 
rs.  Baring  he  must  expect  the  Messrs.  Baring 
eat  him  in  the  same  way  as  they  treat  all 
other  customers ;  and  he  cannot  be  entitled, 
lse,  after  ten  years'  business   transactions 

them,  he  quarrels  with  them,  to  say  that 
should  treat  him  in  a  different  way  from  that 
hich  they  treat  anyone  else.  According  to 
evidence  of  Messrs.  Baring's  clerk,  this  is 
way  in  which  they  invariably  charge  their 
imers,  and  if  Mr.  Stanton  had  inquired 
e  he  employed  Messrs.  Baring  what  their 
£es  were,  they  would  have  told  him  that  these 

their  charges.  But  he  had  confidence  in 
i,  and  he  thought  they  would  charge  what 


was  right  whether  he  asked  them  or  not,  and  he 
cannot  now  be  allowed  to  open  the  accounts. 
I  think  we  do  not  at  all  overrule  the  case  of 
Turnbirtl  v.  Garden,  because,  as  I  understand 
it,  in  that  case  the  party  from  whom  the  discount 
was  taken  was  not  in  the  position  of  Messrs. 
Baring,  but  was  an  agent  for  somebody  else. 
The  real  brokers  were  willing  to  allow  a  discount 
and  then  the  question  was  whether  the  next  agent, 
could  keep  it  in  his  own  pocket,  or  was  bound  to 
give  it  to  the  principal,  which  was  an  entirely 
different  question. 

I  am  of  opinion,  therefore,  that  the  judgment  of 
the  Vice- Chancellor  in  this  case  ought  to  be 
affirmed. 

Baggallay,  JJl. — I  am  of  opinion  that  this  case 
is  entirely  governed  by  the  decision  in  The  Great 
Western  Insurance  Company  v.  Cunliffe,  and  that 
there  is  nothing  whatever  in  that  case  which  was 
antagonistic  to  the  principle  established  in  the 
cases  of  Turnbull  v.  Garden  and  Queen  of  Spain  v. 
Parr.  It  appears  to  me  that  exactly  as  in  The 
Great  Western  Insurance  Company  v.  Cunliffe 
Messrs.  Fickersgill  were  employed,  in  this  case 
Messrs.  Baring  were  employed,  to  do  a  particular 
business,  namely,  that  of  insuring,  and  they  were 
making  certain  profits  incidental  to  the  carrying 
on  of  that  business.  That  certainly  appears  to 
have  been  the  view  of  the  case  which  was  taken 
by  Mr.  Stanton  when  he  filed  his  bill  against 
Messrs.  Baring,  the  statements  in  which  bill  he 
verifies  by  affidavit  in  a  form  which  implies  that 
that  was  the  ordinary  and  usual  course  of  busi- 
ness, and  that  he  had  been  aware  of  it  through- 
out. Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  Shum,  Crossman, 
and   Grossman. 

Solicitors  for  the  respondents,  Markby,  Tarry 
and  Stewart. 


Dec.  6  and  7,  1876. 

(Before  James  L.J.,  Baggallay  and  Brett,  JJ.A.) 

on  appeal  from  the  admiralty  division. 

The  Fbanconia. 

Collision  —  Steamships  —  Overtaking— Crossing- 
Slackening  speed— Regulations  for  preventing 
collisions  at  sea9  Articles  14, 16, 17. 

As  a  general  rule  wherever  two  steamships  are  on 
converging  courses,  tlie  one  abaft  the  beam  of  the 
other  in  such  a  position  that  the  hinder  ship 
cannot  see  the  side  lights  of  the  leading  ship,  the 
former,  if  going  at  a  greater  speed  than  the 
latter,  is  to  be  considered  as  a  vessel  overtaking 
another  vessel,  within  the  meaning  of  Article  17 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  and  bound  to  keep  out  of  the  way;  and  they 
are  not  to  be  treated  as  crossing  vessels  under 
Article  14. 

WJiere  one  steamship  is  overtaking  another  within 
the  meaning  of  Article  17  of  the  Regulations,  and 
there  is  risk  of  collision,  the  leading  ship  is  not 

'  to  be  considered  as  approaching  another  ship  so 
as  to  involve  risk  of  collision  within  the  meaning 
of  Article  16,  and  is  not  bound  to  slacken  speed, 
or  stop  and  reverse. 

Where  two  steamships  are  navigating  open  waters, 
such  as  the  English  Channel,  some  miles  from 
land,  one  has  no  right  to  assume  that  the  other 
will  at  a  given  time  or  place  alter  her  course 
and  take  another  course  up  or  down  channel,  but 
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the  former  must,  as  the  other  ship  approaches, 
take  such  measures  as  are  required  oy  the  regula- 
tions in  reference  to  the  course  upon  which  such 
other  ship  actually  is. 
This  was  an  appeal  from  a  judgment  of  the  High 
Oourt  of  Justice  (Admiralty  Division),  in  cross 
actions  of  collision  respectively  brought  by  the 
•owners  of  the  British  steamship  Strathclyde  against 
the  German  steamship    Franconia,  and  by  the 
owners  of  the  Franconia  against  the  owners  of 
the  Strathclyde,  to  recover  damages  in  respect  of 
a  collision  between  the    two  steamships   which 
occurred  off  Dover,  at  about  4  p.m.  on  the  17th 
Feb.  1876. 

The  Strathclyde  was  a  screw  steamship  of  1254 
tons  register,  and  180  horse  power  nominal,  was 
manned  by  a  crew  of  forty-seven  hands,  had  a 
number  of  passengers  on  board,  and  was  bound 
upon  a  voyage  from  London  to  Bombay. 

The  Franconia  was  a  screw  steamship  of  2111 
tons  register,  and  360  nominal  horse  power,  had 
a  crew  of  seventy-three  hands,  and  was  bound 
upon  a  voyage  from  Hamburg  to  Havre,  and 
thence  to  the  West  Indies.  The  Franconia  had 
in  the  course  of  her  voyage  called  at  Grimsby, 
and  was  proceeding  from  that  port  to  Havre. 

The  Stratliclyde  having  a  Thames  pilot  on 
board,  stopped  about  half  a  mile  east  south  east 
of  Dover  Pier,  and  landed  the  pilot. 

After  some    little  delay  she  went  ahead  full 
speed,  steering  a  S.W.  true  course  (S.W.  by  S. 
by  the  ship's  compass)  to  get  a  good  offing  before 
straightening  down  on  to  the  usual  channel  course, 
which  is  W.S.W.    At  this  time' the  master  of  the 
Strathclyde    sighted    the  Franconia,  which   was 
steering  a  W.S.W.  course  (W.S.W  i  S.  by  ship's 
compass)  down  channel,  going    full    speed,  and 
then  bore  about  two  points  on  the  port  quarter 
the  Strathclyde,  and  distant  from  two  to  three 
miles.    The  two  vessels  continued  on  their  respec- 
tive courses  until  within  a  quarter  of  a  mile  of 
one  another,  when  the  Franconia  was  overlapping 
the  quarter  of  the  Strathclyde  by  about  one-third 
of  her  own  length.    At  this  time  the  Strathclyde 
ported  half  a  point,  and  the  two  vessels  continued 
their  course  until  the  two  vessels  were  from  two 
to  three  ships'  length  from  one  another,  when  the 
Franconia  stopped  and  reversed  her  engines  and 
ported  her  helm,  and  her  master  hailed  the  Strath' 
clyde  to  port.     The  helm  of  the  Strathclyde  was 
accordingly  ported,  and  her  engines  were  kept 
going  full  speed  ahead,  but  the  Franconia  with 
her  stern  struck  the  Strathclyde  about  sixty  feet 
from  the  stern,  and  damaged  her  so  seriously  that 
she  shortly  afterwards  sank.    The  relative  posi- 
tions and  speed  of  the  two  ships  were  in  dispute 
between  the  parties ;   the  Franconia9 8  crew  had 
sighted  the  Strathclyde  before  she  went  into  Dover 
i  Bay  to  land  her  pilot,  and  had  watched  her  coming 
out  again,  and  they  alleged  that  when  she  began 
to  come  out  again  she  bore  about  six  points  on 
the  starboard  bow  of  the  Franconia,  ana  that  the 
Strathclyde  must  have  been  going  much  faster 
than  the  Franconia  to  have  brought  about  the 
collision.     The  alleged  speed  of  the  two  vessels 
was  about  the  same,  viz.,  about  8 J  knots  an  hour ; 
but  while  that  was  the  full  speed  of  the  Strathclyde, 
the  full  speed  of  the  Franconia  was  from  10J  to 
12  knots  an  hour,  and   she  had  been  actually 
running  her  full  speed  up  to  noon  on  the  day  of 
the  collision  ;  it  was  alleged  that,  the  reduction  in 
tag  to  bad  coals ;  the  same  had  been 


burnt  on  board  the  Franconia  during  to 
time  since  she  left  Hamburgh.  On  th 
hand,  it  was  alleged  by  the  Strathclyde  t 
positions  of  the  two  vessels  as  she  left  Do 
were  as  given  above  in  the  account  of  the  c 
and  that  the  speed  of  the  Franconia  wis 
than  that  of  the  Strathclyde  (these  were  foui 
the  facts  by  the  judgment).  There  was  no 
however  as  to  the  courses  of  the  two  ves 
their  positions  at  the  time  of  the  final 
before  the  collision. 

After  the  collision  the  Franconia  rend 
assistance  to  the  passengers  and  crew 
Strathclyde,  and  a  great  many  were  droi 
consequence,  and  the  neglect  to  do  so  was 
substantive  charge  against  the  Franconu 
the  provisions  of  the  Merchant  Shippin 
1873,  sect.  17  ;  the  defence,  however,  * 
the  Franconia  was  so  damaged  that  her 
believed  her  to  be  in  a  sinking  condition,  ai 
for  the  shore  to  beach  her. 

The  Franconia  was  farther  charged 
owner  of  the  Strathclyde  with  omitting  \ 
out  of  the  way  of  the  latter  vessel,  as  it  i 
duty  to  do,  either  under  Art.  14  of  the  I 
lations  for  Preventing  Collisions  at  Sea, 
provides  that  "  if  two  ships  under  stea 
crossing  so  as  to  involve  risk  of  collision,  ti 
which  has  the  other  on  her  own  starboard 
shall  keep  out  of  the  way  of  the  other; "or; 
Art.  17,  which  provides  "  that  eyery  vessel 
taking  any  other  vessel  shall  keep  oat  of  tfa 
of  the  said  last-mentioned  vessel. 

The  owners  of  the  Franconia  alleged  ttt 
Strathclyde  by  her  conduct  had  deceifri 
officers  of  the  Franconia,  who  had  reason  to  of 
that  the  Strathclyde,  before  approaching  so  mi 
the  Franconia  would  have  got  on  to  her  pn| 
channel  course,  viz. :  W.S.W.,  and  have  theah 
parallel  to  the  Franconia,  and  that  it  was  the  pel 
tent  holding  on  cf  the  Strathclyde  upon  her  &] 
course,  which  she  ought  to  have  changed  soil 
under  the  circumstances,  that  brought  abort! 
collision;  and  they  charged  the  StratMyde*&f 
properly  neglecting  or  omitting  to  take  in  doelj 
and  keep  her  proper  course  down  Channel,  and* 
steering  her  across  the  hawse  of  the  FroiMwW 
also  with  neglecting  to  comply  with  theproii* 
of  art.  16  of  the  regulations,  which  provides  J 
"  every  steamship,  when  approaching  another 
so  as  to  involve  risk  of  collision,  shall  slackal 
speed,  or,  if  necessary,  stop  and  reverse." 

On  April  27,  28,  29,  and  30,  and  May  2  «J] 
1876,  the  case  was  heard  before  Sir  B.  Pt" 
and  Trinity  Masters.  . 

Butt,  Q.C.  (Clarkson  and  Webster  with  W 
the  Strathclyde,  contended   that  under  tail 
chant  Shipping  Act  1873,  s.  16,  the  masted 
Franconia  was  bound  to  render  assistance 
Strathclyde,    and  having  neglected  to  dj 
Franconia    must    be    held  to  blame, 
whether  the  vessels  were  crossing  or  the, 
were  an  overtaking  ship  it  was  equallT     , 
to  keep  out  of  the  way  of  the  S*n$M|*t 
Strathclyde  had  kept  her  course  as  she 
to  do,  and  the  Franconia  was  alone  toll 

Benjamin,  Q.C.  (Cohen,  Q.C.  and  F.ft] 
limore  with  him),  for  the  Franconia, 
the  Franconia  was  to  blame,  but 
the  vessels  must  be  treated  as 
under  art.  14,    and  that    they 
approaching  bo  as  to  involve  risk  of 
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therefore,  the  duty  of  the  Strathclyde 
reverse,  which  she  did  not  do,  and  that 
lerefore,  he  held  also  to  blame.  Again, 
a  well  known  channel  coarse,  a  vessel 
j  to  expect  that  such  course  will  be 
5  time  by  another  vessel  going  down 
I  the  former  is  justified  in  holding  on 
tation  of  such  course  being  taken,  she 
it  course  herself,  and  if  the  other  vessel 
'ond  the  place  where  she  ought  to  take 
anncl  course,  without  giving  any  warn- 
tention,  she  must  be  responsible  for  the 
s.  The  Merchant  Shipping  Act  1873, 
i  apply  to  a  foreign  ship  on  the  high 

.  in  reply. 

llimore. — Since  the  admission  made 
3el  for  the  Franconia  that  it  could  not 
3d  that  that  vessel  was  not  to  blame, 
>t  porting  at  an  earlier  period  or  for 
rding  just  before  the  collision,  the 
been  narrowed  to  the  consideration  as 
be  Strathclyde  be  not  also  to  blame. 
itly  express  my  opinion  on  this  point, 
that,  in  the  painful  circumstances  of 
inhappy  case,  I  ought  not  to  pass 
unnoticed  the  charge  alleged  in  the 
ainst  the  master  of  the  Franconia  of 
ay  directly  after  the  collision  without 
ssistance  to  the  perishing  crew  and 
if  the  Strathclyde. 

n  contended  the  statute  36  &  37  Vict, 
mder  which  this  charge  was  brought, 
ply  to  the  case  of  a  foreign  ship.  It 
swered  that,  so  far  as  the  question  of 
concerned,  the  statute  applies  to  all 
e  tho  punishment  for  a  misdemeanour 
o  officers  of  British  vessels.  It  really 
'  little  as  to  the  issue  now  before  me, 
ie  admission  which  has  been  made, 
statute  be  applicable  or  not.  I  do  not 
tssary  to  pronounce  an  opinion  on  this 
present  time. 

,  however,  before  the  passing  of  any 
the  subject,  would  have  deemed  it 
nment  on  the  conduct  of  a  captain 
>m  so  serious  a  charge  had  been 
is,  I  think,  due  to  the  captain  of  the 
bo  observe  that  it  was  under  the 
ice  of  an  English  pilot  on  board  his 
indeed,  actually  in  command  at  the 
se  the  ship  was  just  out  of  his  pilotage 
rho  had  been  in  command  a  very  short 
-it  was  at  his  urgent  exhortation  that 
Dok  this  most  unfortunate  and  repre- 

• 

that  this  pilot,  after  having  been  sent 
lin  to  ascertain  the  nature  of  the 
i  to  the  ship,  returned  and  cried  out, 
sake  put  tne  helm  a  port  and  run 
i ;  I  think  our  ship  is  going  to  sink 
certainly  was  the  consequence  of  a 
mnic  on  the  part  of  the  pilot.  The 
were  put  over  the  side  within  a  few 
iter,  were  never  lowered  into  it.  The 
teamed  away,  and  manv  lives  which 
>een  saved  without  any  danger  at  all  to 
\  most  horrible  to  state,  unnecessarily 
st  to  state  that  the  English  pilot  cave 
ice, which  was  followed;  nevertheless, 
kid  that  a  captain  of  greater  nerve, 
ice  of  mind,  and,  I  must  add,  of  more 


sensitive  humanity,  would  not  have  heeded  this 
counsel  of  panic,  but  would  have  lowered  his  boats 
and  helped  to  save  his  fellow  creatures.  I  have 
thought  it  my  duty  to  make  these  remarks,  and 
I  have  now  to  consider  whether,  as  the  Franconia 
contends,  the  Strathclyde  was  also  to  blame  for  this 
collision. 

The  question  as  to  whether  the  Strathclyde  was 
an  approaching  vessel,  in  the  sense  of  the  16th 
article  of  the  rules  of  navigation,  is  one  of  con- 
siderable importance,  and  it  is  expedient  to  care- 
fully consider  the  proved  or  admitted  facts  as 
regards  the  navigation  of  both  vessels. 

The  Franconia  and  Strathclyde  were  relatively 
two  or  three  miles  distaDt  when  the  master  of  each 
admits  having  seen  and  noticed  the  other,  and  the 
direction  in  which  she  was  steering.  It  being  day- 
light, and  clear  in  the  channel,  there  was  no  uncer- 
tainty on  the  part  of  the  masters  as  to  the  move- 
ments of  either  vessel.  The  Franconia  was  steering 
a  direct  course  S.W.  by  S.  J  W.  to  pass  from  two 
to  three  miles  off  Dungeness  Point.  The  Fran- 
conia saw  the  Stratliclyde  standing  out  from  Dover 
roads  on  her  starboard  bow,  and  steering  so  as  to 
cross  the  Franconia* 8  course.  The  master  of  the 
Franconia  stated  that  he  believed  the  Strathclyde 
to  be  bound  down  channel,  and 'that  before  she 
approached  too  close  to  the  Franconia  she  would 
haul  to  the  westward.  The  Franconia  was  kept 
steady  at  S.W.  by  W.  }  W.,  having  tho  Stratliclyde 
on  her  starboard  bow,  and  approaching  her  at  an 
aDgle  of  three  points,  steering  S.W.  by  S.  The 
relative  courses  were  steered  by  the  two  vessels 
going  at  full  speed  until  they  came  within  about 
three  ships'  lengths  of  each  other.  The  Franconia 
had  drawn  up  with  the  Strathclyde  until  her  bow  was 
abreast  of  the  Strathclyde*  s  mainmast,  the  same 
angle  of  position  being  preserved. 

The  master  of  the  Franconia  ordered  her  engines 
to  be  stopped  and  reversed  full  speed.  At  the  same 
time,  though  the  Franconia  had  still  way  upon  her, 
stated  variously  at  from  two  to  five  or  six  knots,  the 
master  ordered  her  helm  hard  a  port,  and  as  a  natural 
consequence  (looking  to  the  relative  positions  of 
the  two  vessels)  ran  stem  on  into  the  port  side  of 
the  Strathclyde  at  nearly  right  angles,  and  sunk 
her.  The  Strathclyde,  after  lauding  her  pilot  at 
Dover,  saw  the  Franconia  about  two  miles  off  her 
port  quarter  steering  a  course  down  channel.  The 
Strathclyde  was  bound  down  channel,  but  her 
master  was  desirous  of  getting  to  the  southward 
of  the  track  of  inward-bound  ships  during  the 
coming  night,  he,  therefore,  steered  out  S.W.  by 
S.  for  that  purpose.  • 

The  Strathclyde  continued  to  steer  S.W.  by  S. 
until  she  approached  the  Franconia  within  three 
ships'  lengths,  and  going  at  full  speed.  The 
Strathclyde  then  ported  half  a  point,  and  her 
helm  was  steadied  with  her  head  at  S.W.  i  S. 
A  few  seconds  after,  observing  that  the  Fran- 
conia'8  helm  was  hard  a  port,  the  master  of 
the  Stratliclyde  ordered  her  helm  hard  a  port, 
also,  and  kept  on  full  speed,  as  her  only  chance 
of  escape ;  nevertheless,  the  Franconia  came  stem 
on  into  the  port  quarter  of  the  Strathclyde. 

I  may  observe  here  that  I  am  advised  that  it 
was  a  prudent  course  in  the  circumstances,  as 
stated  on  the  part  of  the  captain  of  the  Strathclyde, 
to  get  a  good  offing.  We  do  not  think  that,  having 
regard  to  this  statement  of  facts,  the  StrathcU/de 
was  a  vessel  approaching  the  other  so  as  to  involve 
a  risk  of  collision  in  the  sense  of  the  16th  artk 
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and,  therefore,  bound  to  slacken  her  speed,  because 
before  the  Franconia  ported  there  was  no  reason- 
able ground  of  apprehension  of  collision,  or,  in 
other  words,  the  two  vessels  were  not  so  approach- 
ing as  to  involve  the  risk  of  collision  in  the 
ordinary  meaning  of  the  words.  It  was  only  the 
sudden  and  wrong  manoeuvre  or  the  Franconia  in 
porting  that  involved  the  risk  of  collision  not 
previously  existing ;  and  after  the  Franconia  had 

rrted,  the  only  chance  of  escaping  collision, 
am  advised,  was  the  execution  of  the  man- 
cBUvre  adopted  by  the  Strathclyde,  namely,  going 
full  speed  putting  her  helm  hard  a  port.  The 
vessels  were,  in  our  judgment,  crossing  vessels 
in  the  sense  of  the  14>th  and  not  approaching 
vessels  in  the  sense  of  the  16th  article. 

Therefore,  upon  the  whole,  I  have  arrived  at  the 
conclusion  that  the  Strathclyde  cannot  be  said  to 
have  contributed  to  this  collision  by  transgressing 
the  provisions  ot  the  16th  article,  and  I  must  pro- 
nounce the  Franconia  solely  to  blame. 


From  this  judgment  the  owners  of  the  Franconia 
appealed. 

Vec.  6  and  7. — Benjamin,  Q.  C.  and  Phillimore 
(Cohen,  Q.C.,  with  then)  contended  the  Strath- 
clyde was  bound  to  take  the  usual  channel  course, 
and  to  keep  it,  and  that  she  ought  not  to  deceive 
other  vessels  as  to  her  intentions  without  due 
warning.  There  being  a  proper  course,  a  deviation 
from  it  was  a  default  for  which  she  ought  to  be 
held  to  blame. 

The  Velocity,  L.  Rep.  3  P.  C.  45 ;  21  L.  T.  Eep.  N.  S. 

686 ;  3  Mar.  Law  Cas.  O.  S.  308 ; 
The  Esk  and  The  Niord,  ante,  vol.  1,  p.  1 ;  L.  Rep. 
3  P.  C.  436 ;  24  L.  T.  Rep.  N.  S.  667. 
At  least,  if  the  intention  of  the  master  of  the 
Strathclyde  was  to  do  something  unusual  he  should 
have  given  due  warning, 

The  Belleroplion,  ante,  p.  58  ;  33  L.  T.  Rep.  N.  S. 
412. 
As  the  two  vessels  were  on  courses  not  parallel, 
they  must  be  considered  as  approaching  ships, 
and  henco  it  was  the  duty  of  the  Strathclyde  to 
slacken  speed  as  soon  as  there  was  risk  of  collision. 
This  she  neglected  to  do,  and  she  was,  therefore, 
guilty  of  a  breach  of  the  regulations  which,  under 
the  Merchant  Shipping  Act  1873  (30  &  37  Vict. 
c.  85),  s.  17,  renders  her  liable  to  be  deemed  in 
fault,  as  there  were  no  circumstances  rendering  a 
departure  from  the  rule  necessary. 

Butt,  Q.C.,  Clarkson,  and  Webster,  for  the  re- 
spondents, were  not  called  upon. 
The  judgment  of  the  court  was  delivered  by 
Brett,  J.A. — In  this  cose  tho  judgment  of  the 
Admiralty  Court  found  that  the  Franconia  was 
solely  to  blame  upon  these  grounds.  The  judge 
and  the  Elder  Brethren  found  that  the  vessels  were 
crossing  vessels;  but,  although  it  was  said  that 
they  were  crossing  vessels,  yet  that  the  Strathclyde 
was  not  at  all  to  blame  for  not  slackening  her 
speed  as  the  vessels  were  coming  together. 

Now,  I  believe  we  are  all  of  opinion  that  the  judg- 
ment of  the  court  below  is  correct,  and  that  tho 
Franconia  was  solely  to  blame.  But  we  do  not,  I 
think,  agree  with  the  reasons  which  were  given 
bv  the  court  below  for  arriving  at  that  result. 
We  take  it,  upon  the  evidence  as  a  whole,  to  be 
proved  that  when  the  two  ships  laid  their  course, 
the  position  of  tho  ships  was  ve:;v  much  what  the 
ptain  of  the  Strathclyde  stated  it  to  be,  viz., 
vhen  the  ahips  had  taken  the  two  courses 


which  they  resolved  to  hold  for  some  th 
Franconia  was  about  two  points  on  th 
quarter  of  the  Strathclyde.  It  is  true  tl 
vessels  were  then  laying  two  courses, 
mathematically  would  at  one  time  or  other 
those  two  courses  to  cross ;  but  the  quest 
whether  under  those  circumstances,  the  ah 
crossing  ships,  or  whether  one  is  a  ship  over 
another. 

Now,  if  the  two  ships  were  in  thai  pc 
and  upon  those  two  courses,  it  seems 
impossible  that  the  Franconia  could  ever 
die  Strathclyde,  unless  she  was  going 
than  tho  Strathclyde;  and  we  all  thinl 
the  evidence  is  conclusive  to  show  tb 
Franconia  was  going  faster  than  the  I 
clyde,  and  the  gentlemen  who  advise  n 
I  believe,  of  the  same  opinion.  It  is  tra 
there  is  evidence  as  to  the  pace  or  the  sp 
each  vessel,  and  the  evidence  may  look  as 
two  vessels  were  going  the  same,  or  as  net 
possible  the  same,  speed.  But  if  you  once  pi 
two  vessels  into  the  position  which  I  hares 
and  take  the  courses  which  it  is  admitted  oi  i 
sides  were  the  courses,  it  is  impossible  tbst 
Franconia  could  have  touched  the  StralM 
unless  she  was  going  faster  than  the  &i 
clyde.  Therefore  I  take  it  that  the  two  4 
were  in  the  position  as  nearly  as  pod 
described  by  the  Captain  of  the  Strathctyk* 
that  the  Franconia  was  going  faster  thai  I 
Strathclyde. 

But  the  two  ships  were  going  upon 
which,  mathematically,  would  eventually,  all 
point,  cross  each  other. 

Now,  under  those  circumstances,  the 
seem  8  to  me  to  be  whether  two  vessels  a 
positions  can  be  said,  within  the  meaning  <N 
regulations  for  preventing  collisions  at  set,  HI 
crossing  ships. 

This  case  has  been  argued  as  if  ships  cros*,! 
must   be    crossing,    unless    they   are 
exactly  parallel  lines,   or  as   nearly  as 
parallel  lines.     I  cannot  think  that  in  tbei 
of  these  rules.    The  13th  rule  speaks  of  twoi 
under  steam  meeting  end  on  or  nearly  »j 
The  14th  rule  speaks  of  two  ships  under 
crossing;    but  the  17th   rule    is,  "every 
overtaking  any  other  vessel."    Now,  &♦' 
min  argues  that,  although    ships  were  en 
they  might  also  be  overtaking.    I  cannot! 
that  that  is  the  true  interpretation  of  tbeai 
The  rule  which  applies  to  crossing  ships.*" 
the  word    "  crossing "   is,  using  a  sea 
term  of   navigation ;    it  is  not  using  a 
matical  term,  and  so  in  speaking  of  one 
overtaking  another,  tho  17tn  rule  uses  as* 
not  a  mathematical  term  at  all.    Nowt»j 
rule  of  course  implies  that   one  ship  M 
faster  than  another,  for  unless  one  snipaU 
faster  than  another  it  is  difficult  to  say  hi 
taking  another. 

Then  we  como  to  this,  whether  we 
a   definition  of  the   difference  between 
ships    and    overtaking    ships.     Now  sV 
Beem  to  mo  that  this   may  be  a  vc    " 
finition — I  will  not  say  that  it  is  I 
that  it  may  not  on  some  occasion  be  1 
short  of  comprising  every  case,  but  If 
very  good  rule — that  if  the  ships 

Positions,  and  are  on  such  courssi 
istances  that  if  it  were  night  tti 
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seo  any  part  of  the  side  lights  of  the 
ard  ship,  then  they  cannot  be  said  to  be 
hips,  although  their  courses  may  not  be 
rallel  to  one  another ;  if  one  ship  is  so 
ind  the  other,  and  their  courses  are 
if  it  were  night  the  one  ship  could  not 
ison  of  the  screens,  any  part  of  the  side 

the  other  ship,  she  must  be  so  far 
t  that  she  could  not  possibly  reach  her 
i  was  going  very  muck  faster  than  that 
i.  It  would  not  do,  I  think,  to  limit  the 
he  crossing  too  much,  but  if  it  is  limited 
ient  it  seems  to  me  that  that  is  a  very 

practical  rule. 

.'  that  is  so,  these  ships  were  in  the 
rhich  I  have  described.  If  the  Strath- 
a,  mile  or  even  a  quarter  of  a  mile  dis- 
-I  do  not  say  sideways,  but  distant  from 
iconia,  and  had  the  Franconia  two  points 
larter,  the  Strathclyde  being  aheaa,  it  is 
i  the  Fra n co nia  could  have  seen  any  part 
a  lights  of  the  Strathclyde,  and  that,  I 
be  opinion  of  the  gentlemen  who  advise 

being  so,  the  Strathclyde  and  the  Fran- 

>  not  crossing  vessels,  and  as  a  collision 
place,  the  Franconia  must  have  been 
er  than  the  Strathclyde.  She  was.  there- 
rertaking  vessel,  and  came  within  the 

has  been  argued  by  Mr.  Benjamin  that 
sels  were  crossing  at  all,  they  must 
approaching.  I  do  not  think  it  is 
necessary  to  determine  that  point,  but 
that  my  mind  goes  with  him,  and 
ition  of  my  opinion  certainly  is  that  if 
j  can  properly  be  said,  within  the  mean- 

>  lith  article  or  rule,  to  be  crossing 
bat  then,  they  must  bo  approaching 
id  if  both  of  them  are  steamers  the  ltith 
1  apply,  and  both  of  them  ought  to 
Lt  seems  to  me  clear  that  where  the 
:  vessels  brings  them  within  the  17th 
hich  the  one  is  overtaking  tho  other, 
bey  are  both  steamers,  you  cannot  apply 
•ule  at  all  to  the  leading  vessel.    It  is 

by  any  fair  construction  of  language 
ne  that  is  a  leading  vessel,  although  a 

is  approaching  tho  other;  she  is  going 
n    the  other,  and  it   is  an    abuse   of 

0  say  that  that  vessel  is  an  approach- 
at  all;  when  one  steamship  is  over- 
other   within    the    meaning   of   these 

first  one  cannot  be  said  to  be  ap- 
bhe  hinder  vessel  at  all,  and,  therefore, 
;  vessel  is  not  within  the  16  th  rule. 
it  being  so,  the  Franconia  broke  almost 
?.  She  was  the  vessel  overtaking 
under  those  circumstances  she  ought 
pt  out  of  the  way.  She  was  a  steam- 
baching  another.  She  ought  to  have 
ler  speed.  She  did  nothing  until  the  last 
her  to  get  out  of  the  way  or  to  slacken 
If  what  I  say  is  correct,  tho  Strath- 
no  rule,  unless  it  can  be  said  that  she 
ttually  the  20th  rule.     Now,  when  tho 

1  come  close  to  each  other,  it  seems  to 
ible  to  suppose  that  they  were,  as  has 
I,  a  quarter  of  a  mile  apart  at  the  last 
ion  the  Franconia  ported.  There  is 
nee  that  she  was  only  three  ship's 
sanoe  from  the  Strathclyde  at  that  time, 
down  the  evidence  to  this  that  she  was 


a  quarter  of  a  mile  off  and  overlapping  the 
other  vessel,  in  my  opinion,  and  according 
to  the  opinion  of  the  gentlemen  w^o  advise 
us,  the  collision  could  not  have  taken  place 
as  it  did.  What  is  the  conclusion,  then  (the 
collision  did  take  place),  but  that  they  were 
not  a  quarter  of  a  mile  off,  but  three  lengths 
of  a  vessel  apart  at  the  time  the  Franconia 
ported  P  Now,  if  this  be  true,  the  Strathclyde  up 
to  that  time,  having  broken  no  rule,  ean  it  be 
suggested  that  she  broke  a  rule  then  P  On  the 
contrary,  it  was  found  in  the  court  below,  and  it 
is  the  opinion  of  those  who  advise  us  here,  and  it 
is  our  opinion  that  so  far  from  breaking  any  rule 
of  navigation  at  the  time,  the  Strathclyde  did  the 
very  best  thing  she  could  do,  she  did  yield  half  a 
point  to  the  Franconia,  and  afterwards  yielded 
more  by  putting  her  helm  hard  a-port,  and  it  is 
our  opinion  and  those  who  advise  us,  that  it  is  the 
best  thing  she  could  do  to  avoid  the  wrong  con- 
duct of  the  Franconia.  Therefore  the  Franconia 
broke  the  rules ;  the  Strathclyde  broke  no  written 
rule. 

But,    then,    it  has   been   suggested   that  the 
Strathclyde  misled  the  Franconia,    Now,  I  confess 
that  that  seems  to  me  to  be  an  untenable  argu- 
ment.   First  of  all  it  rests  upon  an  assumption 
that  the  Franconia  had  a  right  to  keep  on  her 
course,  not  only  as  to  direction  but  as  to  the  place 
in  which  she  was,  and  that  because  the  Strath- 
clyde was  coming  out  of  Dover  Bay  she  ought 
either  to  have  yielded  to  the  Franconia,  or  that 
she  ought  to  have  ported  her  helm  so  as  to  go  a 
course  down  channel  which  would  keep  her  on  the 
starboard  side  of  the  Franconia.    That  is  so,  it  is 
said,  because  the  Franconia  was  going  down  on 
her  usual  course ;  and  the  case  was  likened  to  The 
Velocity  (ubi  sup.),  and  The  Esk(ubi.  «*tp),and  Mr. 
Phillimore  invited  us  to  say  that  the  same  rules 
were  applicable  to  the  usual  course  of  the  English 
Channel  which  are  applicable  to  a  river  with -a 
winding  course.    It  is  tho  first  time  such  a  propo- 
sition was  put  forth.    The  rules  are  made  for  the 
sea.    The  reason  why,  in  the  cases  of  The  Velocity 
and  The  Esk,  it  was  held  that  the  rules  did  not 
apply  was,  because,  as  a  matter  of  fact,  the  rules 
are  held  to  be  inapplicable  to  vessels  meeting  each 
other  and  sighting  lights  in  a  winding  river.  Their 
lights  are  seen  overland,  and  it  is  impossible  that 
the  rules  can  be  made  applicable  to  these  circum- 
stances.   If  that  is  so,  no  regulations  were  ever 
intended  to  apply  to  circumstances  where  in  truth 
and  fact  they  cannot  apply ;  and  therefore  in  Tlie 
Velocity  (ubi  sup.),  and  The  Esk  (ubi  sup.),  it  was 
held  that  these  written  rules  did  not  apply,  but 
that  some  other  rule  did,  and  that  other  rule  is  the 
customary  course  of  navigation  in  different  rivers, 
and  everyone  who  has  known  tho  Thames   has 
known  what  the  usual  course  of  navigation   in 
that  rivor  has  been  for  many  years.    That  does  not 
apply  at  all  to  tho  Channel,  and  there  is  no  usual 
course  in  the  Channel  in  the  sense  in  which  it  was 
argued.  The  ships  are  in  the  English  Channel  as  if 
they  were  on  the  sea,  and  the  only  sailing  rules 
which  are  applicable  to  them  under  those  circum- 
stances as  those  which  have  been  enacted  and  are 
contained  in  those  rules.  The  case  of  The  Velocity, 
therefore,  is  not  applicable. 

Therefore,  on  the  whole,  taking  the  position  of 
theso  ships  to  have  been  what  we  find  them  to  be, 
and  taking  their  courses  to  have  been  what  is  ad- 
mitted, we  are  of  opinion  that  the  Franconia  was  a 
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vessel  overtaking  the  Strathclyde;  that  the  Teasels 
were  not  crossing  vessels ;  that  the  Strathclyde  was 
not  a  vessel  which  can  be  said  to  have  been  ap- 
proaching the  Franconia  ;  that  the  Franconia  was 
an  overtaking  and  approaching  ship,  that  she  broke 
the  rales,  that  she  broke  them  np  to  the  end ;  that 
the  Strathclyde  broke  no  rule  either  before  the  colli* 
sion  was  imminent  or  at  the  moment  before  the 
collision  was  inevitable;  she  broke  no  role  from 
beginning  to  end.  We  are  of  opinion,  therefore, 
that  the  Franconia  was  an  overtaking  ship,  and 
that  the  Strathchjde  was  not  a  crossing  ship.  We 
agree  with  the  Admiralty  Conrt  that  the  Fran- 
conia was  to  blame.  We  cannot,  however,  agree 
with  the  decision  of  the  Admiralty  Court  that  the 
two  ships  were  crossing  ships ;  and  we  hold  that 
the  Strathclyde  was  not  bound  to  diminish  her 
speed. 

James,  L.  J. — The  appeal  will  be  dismissed  with 
costs. 

Solicitors  for  the  appellants,  Stokes,  Saunders, 
and  Stokes. 

Solicitors  for  the  respondents,  Oellatty,  Son,  and 
Warton.         

SITTINGS  AT  WESTMINSTER. 

Beported  by  W.  Apflktox  tod  P.  B.  Hdtchins,  Egqra., 

Barristen-at-Law. 


Friday,  Dec,  1, 1876. 

(Before  Mellish,  L.J.  Brett  and  Amphlett,  J  J.  A,) 

Sahguinetti  v.  The  Pacific  Steam  Navigation 

Company. 

Charter-party— Days  allowed  for  loading—Stiffen- 
ing coal — Demurrage — Master's  lien — Ceasing  of 
charterer's  liability. 

Defendants  chartered  plaintiff's  ship  to  carry  a 
cargo  to  Callao.  By  the  charter-party  the  ship 
was  "  to  be  loaded  at  the  average  rate  of  75  tons 
per  clear  working  day  .  .  .  Stiffening  coal,  if 
requb-ed,  to  be  supplied  at  ship's  expense  at  the 
rate  of  40  tons  per  clear  working  day  after  written 
notice  is  given  to  the  charterers'  agent  of  its  being 
required,  but  all  days  on  which  stiffening  coal  is 
taken  on  board,  or  the  ship  is  detained  for  the 
same,  to  be  excluded  in  the  computation  of  the 
said  working  days  allowed  for  loading  .  .  .  De- 
murrage to  be  paid  for  each  day  beyond  the  said 
day 8  allowed  for  loading  and  discharging  re- 
spectively at  the  rate  of  3d.  per  registered  ton  per 
day.  The  master  to  have  a  lien  on  the  cargo  for 
all  freight  and  demurrage  due  under  this  agree- 
ment .  .  .  All  liability  of  the  charterers  under 
this  agreement  shall  cease  as  soon  as  the  cargo  is 
on  board  .  .  .  All  questions,  whether  of  short 
delivery,  demurrage,  or  otherwise,  are  to  be  settled 
with  the  manager  or  agents  of  the  charterers  at 
the  port  >  of  destination,  which  settlement  is  to  be 
binding  on  the  owner.  The  owner  and  master  to 
have  a  lien  on  the  cargo  for  all  freight,  dead 
freight,  and  demurrage." 

Defendants  failed  to  supply  stiffening  coal,  whereby 
the  ship  was  detained  forty-eight  days  at  the  port 
of  loading.    Plaintiff  sued  for  demurrage. 

Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division  on  demurrer  to  statement  of  claim),  that 
putting  stiffening  coal  on  board  was  "  loading  " 
within  the  demurrage  clause,  and  therefore  demur- 
rage was  payable,  but  that  this  was  a  liability 
under  the  charter-party,  which  ceased  when  the 
cargo  was  on  board9  and  the  only  remedy  was  by 


the  master' 9  lienn  and    therefore  plam 

not  recover  on  the  charter-party. 
Action  by  the  plaintiff,  owner  of  the  i 
§eppe,  against  the  defendants,  chartera 
statement  of  claim  set  out  the  charter-p 
material  parts  of  which  are  as  follows : 

"The*  said  ship,  now  at  Genoa,  beiiq 
staunch,  and  strong,  and  in  every  way  fi 
the  voyage,  shall  proceed  to  Cardiff,  with  < 
take  a  cargo  in  Mediterranean  for  Cai 
owner's  benefit,  and  there  load  in  any  dock 
by  shippers  a  fall  and  complete  cargo  c 
coal  from  the  colliery  named  by  the  cJh 
agent  on  the  vessel's  arrival  at  Cardiff,  an 
so  loaded  shall  therewith  proceed  to  Calk 
near  thereto  as  she  may  safely  get,  and  tl 
liver  the  same  (all  on  board  to  be  deliver* 
lighters,  steamers,  depot  ships,  or  at  any  i 
ordered  by  the  charterers'  agent  . . .  The 
be  loaded  at  the  average  rate  of  75  torn  pe 
working  day  (as  tendered  daring  night  or 
commencing  when  the  vessel  is  in  berth  (i 
the  tip  where  tips  are  used),  wholly  nooafl 
and  ready  to  receive  cargo,  notice  of  which  »i 
given  in  writing  by  the  master  to  chirti 
agent.  Anytime  lost  by  reason  of  riots  pi 
or  general  lock-outs,  strikes  or  cessation  from* 
on  the  part  of  the  pitmen  or  other  bands  eajl 
in  the  getting,  carriage,  or  loading  of  tail 
coals  from  whatever  cause,  or  by  reason 
dents  in  mines  or  to  machinery,  obstruction 
in  any  rail  way, river,  canal,  or  dock  used  for ' 
riage  of  the  coal,  or  in  the  loading  of  the 
by  reason  of  floods,  frosts,  storms,  or  anj 
beyond  the  control  of  the  charterers  to  I 
eluded  in  the  computation  of  the  said 
days.  Stiffening  coal  if  required  to  be  su 
ship's  expense  at  the  rate  of  40  tons  per 
working  day  after  written  notice  is  Riven 
charterers'  agents  of  its  being  required,  bat 
days  on  which  stiffening  coal  is  taken  on ' 
the  ship  is  detained  for  the  same  to  be 
in  the  computation  of  the  said  working 
allowed  for  loading.  The  vessel  to  be 
at  tho  average  rate  of  40  tons  per  clear 
day,  commencing  from  the  day  after 
notice  is  given  to  the  charterers' agents  tfi 
ness  to  deliver  the  cargo.  Demurrage  to" 
for  each  day  beyond  the  said  days  allowed  lor 
ing  and  discharging  respectively  at  the  rife1 
per  registered  ton  per  day.  The  master  to1 
lien  on  the  cargo  for  all  freight  and  " 
due  under  this  agreement.  .  .  .  All  liability 
charterers  under  this  agreement  shall 
soon  as  the  cargo  is  on  board,  except  at 
aforesaid  payment  to  be  made  on  sailing, 
questions,  whether  of  Bhort  delivery, 
or  otherwise,  are  to  be  settled  with  the 
agents  of  the  charterers  at  the  port  of 
which  settlement  is  to  be  binding  on  the 
the  owners  and  master  to  have  a  lien  on  "' 
for  all  freight,  dead  freight,  and  demo 

The  statement  of  claim  went  on  to 
the  ship  proceeded  to  Cardiff,  and  on  1 
1875,  notice  was  given  that  stiffening 
required. 

Clause  5  was  as  follows :  "  The 
ballast  from  the  vessel  could  not  bt 
the  vessel  until  the  necessary  si 
have  been  provided,  and  the  use 
discharge  the  greater  portion  of  thr 
retain  a  small  quantity  of  ballast  1 
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*  the  purpose  of  keeping  her  upright, 
er  small  quantity  of  ballast  is  die- 
lltaneously  with  the  receipt  of  the 
1,  whereof  the  defendants  had  notice." 
that  the  defendants  failed  lo  supply 
f  coal  until  the  15th  April  1875,  and 
endants  detained  the  ship  forty-eight 
1  above  the  period  so  agreed  upon  for 
thereby  became  liable  to  pay  to  the 
13a.  for  demurrage  of  the  vessel  or 
or  the  detention  of  the  vessel,  yet  the 
ive  not  paid  the  same,  and  the  same 
due  and  unpaid." 

also  allegations  that  the  defendants' 
lao  requested  the  plaiutiff  to  deliver 
liout  enforcing  his  lien,  and  the  plain- 
id  that  the  defendants'  agent  did  not 
jstions  which  arose. 
"  to  so  much  of  the  plaintiff's  state- 
as  alleges  liability  in  respect  of  what 
England  ...  on  the  ground  that  it 
bhe  cargo  was  on  board,  and  that  all 
be  defendants  was  by  the  charter- 
se  thereupon  .  .  .  and  also  on  the 
it  does  not  appear  that  the  said  ques- 
3n  settled  with  the  said  manager  or 
lefendants." 

'8  Bench  Division  (Mellor  and  Quain, 
igment  for  the  defendants,  and  the 
aled. 

Q.O.  (L.  P.  Btcssell  with  him)  for  the 

e  clause  in  the  charter-party  by  which 

'  the  charterers  is  to  cease  as  soon  as 

n  board,  does  not  apply  to  the  claim* 

at  the  port  of  loading.      It    only 

:harterers  from  liability  for  breaches 

--party  in  respect  of  which  a  lien  is 

wner : 

y,  ante,  vol.  2,  p.  593 ;  32  L.  T.  Rep.  N.  S. 

iep.  10  Q.  B.  553 ; 

\  Massey,  ante,  vol.  2,  p.  594n. ;  L.  Rep. 

;  42  L.  J.  75,  Ex.  ; 

.  Falk,  ante,  vol.  2,  p.  8 ;  33  L.  T.  Rep. 

L.  Rep.  10  Ex.  132. 

referred  to  French  v.  Qarber  (L.  Rep. 
7,  now  pending  in  the  Court  of  Ap- 
le  present  case  the  parties  had  two 
item  plat  ion  when  the  charter-party 
p — demurrage,  and  detention  as  dis- 
om  demurrage.  The  lien  is  only 
eight,  dead  freight,  and  demurrage, 
extend  to  the  present  claim.  There- 
is  not  within  the  clause  exempting 
s  from  liability,  and  the  plaintiff  is 
jovcr.  The  exemption  is  conditional 
ants'  agent  settling  according  to  the 

(Arthur  Williams  with  him)  for  the 
The  point  intended  to  be  raised  by 
is  that  the  defendants  are  subject  to 
ndependently  of  what  happened  at 

is  a  claim  for  demurrage,  and  as 
n  the  express  words  of  the  clause 
It  follows  that  it  comes  within  the 
ting  the  defendants  from  liability 
arter-party.  The  contention  on  the 
kintiff  is  that  by  making  the  cbarter- 
endants  contracted  an  obligation  that 
bould  settle ;  if  so,  that  is  a  liability 
arter-party,  and  the  exemption  ap- 
•urt  will  not  vary  the  meaning  of  the 
le  the  plaintiff  finds  his  lien  an  in- 


sufficient security.  He  also  referred  to  Bannister 
v.  Breslauer  (16  L.  T.  Rep.  N.  S.  418 ;  L.  Rep.  2 
0.  P.  497 ;  36  L.  J.  195,  C.  P).  [Brett,  J.  A— 
That  case  has  been  doubted ;  seo  French  v.  Qerber 
(ubi  sup.)"] 
L.  P.  Bus$eUt  in  reply,  referred  to 

Gray  r.  Oarr,  ante,  vol.  1,  p.  115  ;  L.  Rep.  6,  Q.  B. 
522 ;  40  L.  J.  257,  Q.  B.  j  25  L.  T.  Rep.  N.  8.  215. 

MsLLisn,  L.J. — The  question  in  this  case  is 
whether,  according  to  the  true  construction  of  the 
charter-party,  the  defendants  are  liable  to  pay 
demurrage  or  damages  for  detention  of  the  plain- 
tiffs ship,  which  was  detained  for  forty-eight  days 
at  the  port  of  loading,  Cardiff.  The  demurrer  only 
raises  the  question  whether  the  defendants  are 
liable  to  a  claim  for  demurrage  or  detention  in 
England.  We  thought  that  in  order  to  settle  the 
matter  fully,  it  was  desirable  to  consider  the 
question  whether  the  shipowner  can  maintain  an 
action  on  the  charter-party  if  the  charterer's  agent 
does  not  settle  the  claim  at  the  port  of  destination. 

The  clause  as  toderaurrajjeis  this:  "Demurrage 
to  be  paid  for  each  day  beyond  the  said  days  al- 
lowed for  loading  and  discharging  respectively  at 
the  rate  of  3d.  per  registered  ton  per  day."  The 
first  question  which  we  have  to  consider  is  whether 
"  loading "  in  this  clause  is  confined  to  loading 
the  ship  at  the  rate  of  75  tons  per  day  after  she  is 
wholly  unballasted  and  the  stiffening  coal  has  been 
put  in,  or  whether  it  includes  putting  the  stiffen- 
ing coal  on  board,  for  which  certain  days  are  al- 
lowed, and  so  whether  there  is  an  agreement  to 
pay  demurrage  in  respect  of  that  time. 

The  charter-party  says :  "  The  ship  to  be  loaded  at 
the  average  rate  of  75  tons  per  clear  working  day  as 
tendered  during  night  or  day  commencing  when 
the  vessel  is  in  berth  (under  the  tip  where  tips  are 
used)  wholly  unballasted  and  ready  to  receive 
cargo,  notice  of  which  is  to  be  given  in  writing  by 
the  master  to  the  charterers  agent."  I  agree 
that  the  working  days  mentioned  in  this  clause  do 
not  begin  until  after  the  stiffening  coal  is  put  on 
board,  because  until  then  the  ballast  would  not  be 
entirely  out.  Then  there  is  the  clause:  "Any 
time  lost  by  reason, of  riots,  &c,  ...  to  be  exclu- 
ded in  the  computation  of  the  said  working  days." 
Then  comes  the  following  clause :  "  Stiffening 
coal  if  required  to  be  supplied  at  ship's  expense, 
and  at  the  rate  of  40  tons  per  clear  working  day 
after  written  notice  is  given  to  the  charterers' 
agents  of  its  being  required,  but  all  days  on  which 
stiffening  coal  is  taken  on  board,  or  tho  ship  is 
detained  for  the  same,  to  be  excluded  in  the  com- 
putation of  the  said  working  days  allowed  for 
loading."  If  we  look  at  the  substance  of  these 
clauses  it  is  plain  that  the  parties  meant  that  if 
stiffening  coal  were  required  it  should  be  loaded 
at  the  rate  of  40  tons  per  working  day,  and  when 
the  ballast  was  out,  and  the  stiffening  coal  loaded, 
the  cargo  should  be  put  on  board  at  the  rate  of 
75  tons  per  working  day.  These  stipulations  are 
only  separated  in  the  charter-party,  because  in  the 
one  case  the  rate  of  loading  is  to  be  40  tons  a  day 
and  in  the  other  75.  If  putting  the  stiffening 
coal  on  board  is  part  of  the  loading  within  the 
meaning  of  the  demurrage  clause,  demurrage  is 
clearly  payable  in  respect  of  delay  in  putting 
stiffening  coal  on  board,  and  it  is  not  easy  to  see 
why  the  owner  should  not  be  entitled  to  his  3d. 
per  ton  per  day  if  there  is  delay  beyond  the  days 
allowed  for  loading  stiffening  coal,  just  as  much 
as  if  there  is  delay  beyond  the  days  allowed  for 
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loading  cargo  at  the  rate  of  75  tons  a  day.  No 
number  of  days  is  named  in  the  charter-party,  but 
whatever  time  is  occupied  beyond  the  time  which 
it  would  take  to  load  the  stiffening  coal  at  the  rate 
of  40  tons  per  working  day  and  to  load  the  cargo 
at  the  rate  of  75  tons  per  working  day,  is  to  be 
paid  for,  whether  longer  or  shorter,  and  I  cannot 
see  why  this  provision  should  not  apply  to  the 
time  for  loading  stiffening  coal  as  much  as  to  the 
time  for  loading  cargo. 

Then  the  next  clause  is :  "  The  master  to  have 
a  lien  on  the  cargo  for  all  freight  and  de- 
murrage due  under  this  agreement."  We  have 
to  decide  what  the  meaning  of  the  word  de- 
murrage in  that  clause  is,  and  I  think  it  ap- 
plies to  demurrage  for  delay  in  loading  stiffen- 
ing coal  as  much  as  to  demurrage  for  delay  in 
loading  cargo.  I  think  this  is  the  true  construc- 
tion, for  the  two  clauses  come  immediately  after 
each  other,  and  to  give  any  other  meaning  to  de- 
murrage in  the  latter  clause  would  make  them  in- 
consistent with  each  other.  In  both  I  think  it 
-extends  to  detention  in  loading  stiffening  coal  as 
well  as  in  loading  cargo. 

Then  there  is  the  clause  discharging  the 
^charterers.  "  All  liability  of  the  charterers 
under  this  agreement  shall  cease  as  soon  as 
the  cargo  is  on  board."  It  is  clear,  according 
to  the  authorities,  that  the  words  in  this  clause 
cannot  b9  confined  to  liability  arising  from 
breaches  subsequent  to  the  loading,  but  must 
extend  to  all  liability  under  the  charter-party  of 
every  description.  The  clause  goes  on:  "And 
all  questions,  whether  of  short  delivery,  demur- 
rage, or  otherwise,  are  to  bo  settled  with  the 
manager  or  agents  of  the  charterers  at  the  port  of 
•destination."  Now,  what  is  the  meaning  of  the 
word  "  settle  "  in  that  clause  ?  Is  it  meant  to  re- 
vive a  liability  under  the  charter-party  which 
would  have  ceased  under  the  previous  part  of  the 
clause  ?  If  it  does  the  charter-party  is  contradic- 
tory. It  is  shown  that  the  master  is  to  have  a 
lien,  and  although  the  consignee  and  consignor 
are  the  same,  I  think  there  is  no  right  of  action, 
but  the  remedy  is  by  lien  on  the  cargo.  1  do  not 
think  the  words  "  short  delivery "  make  any  dif- 
ference; a  claim  for  short  delivery  would  be  a 
claim  by  the  charterers  against  tho  owners,  and 
the  charter-party  means  that  such  a  claim  is  to  be 
settled  by  the  agent  and  the  amount  deducted 
from  the  freight ;  there  is  to  be  one  settlement 
before  the  cargo  is  delivered.  I  do  not  think 
that  the  use  of  these  words,  or  the  fact  that  the 
consignee  was  the  agent  of  the  charterers,  can 
afford  any  reason  for  construing  the  charter-party 
in  a  manner  contrary  to  the  decided  cases.  There 
may  have  been  reasons  why  the  charterers  wanted 
to  make  a  settlement  with  their  agent  at  Call  no 
compulsory;  the  agent  might  be  in  the  habit  of 
receiving  large  sums  of  money  for  them,  and  they 
might  wish  to  compel  him  to  settle  claims  against 
them  out  of  the  money  which  he  so  received.  I 
think  the  true  meaning  of  the  clause  is  that  in 
a  case  like  the  present  the  charterers  are  to  be 
subject  to  no  liability. 

It  is  true  that  in  the  statement  of  claim  it 
is  alleged  that  the  defendants'  agent  requested 
that  the  cargo  might  be  delivered  without  the 
plaintiff's  lien  being  enforced.  If  this  be  true, 
it  might  possibly  give  rise  to  some  right  of 
action,  but  it  would  be  dehors  the  charter- 
party.     Mr.  Benjamin  did  not  wish  for  a  decision 


on  this,  so  I  offer  no  opinion  as  to  whetb 
may  be  any  right  of  action  independentij 
charter-party. 

In  my  opinion,  according  to  the  chart* 
the  defendants  were  freed  from  liability 
ship's  sailing,  and  their  liability  did  not  aft 
revive.  I  think,  therefore,  that  the  jo 
ought  to  be  affirmed. 

Brett,  J.A. — I  am  of  opinion  that  on 
murrer  we  are  confined  to  the  charter-pa1 
the  statement  of  claim  on  proof  being  g 
something  outside  the  charter-party  weak 
cause  of  action,  the  demurrer  is  not  poi 
that,  and  the  question  will  still  be  open.  T 
question  which  we  have  to  decide,  and  wh 
Queen's  Bench  Division  had  to  decide,  is  i 
there  is  a  right  of  action  on  the  charter-par 
have  come  to  tho  conclusion  that  there  is  a 
cause  of  action. 

In  the  first  place,  I  agree  that  the  pM 
claim  comes  within  the  demurrage  claaa 
I  think  this  is  equally  so  whether  sbA 
coal  is  part  of  the  cargo  or  not.  When  1 1 
Mr.  Benjamin  he  admitted  at  the  moment 
it  was  part  of  the  cargo,  but  I  cannot  ■ 
am  sure  it  is  so,  for  it  is  to  be  supplied  at 
ship's  expense.  When  a  ship  is  charted 
carry  goods  on  a  voyage  the  time  of  the  oca 
tion  of  that  ship  depends  partly  on  accident l 
as  wind  and  weather,  partly  on  the  condQctaM 
owner,  and  partly  on  the  conduct  of  the  charts. 
It  depends  to  a  certain  extent  on  the  coninl 
the  charterer  in  supplying  cargo,  and  intatsl 
way  at  the  end  of  the  voyage,  or  whether  ikC 
signee  is  ready  to  receive  the  cargo.  Its  I 
time  at  the  beginning  and  end  of  the 
which  depends  on  the  charterer,  and  cons 
there  are  provided  lay  days,  during  whibV 
shipowner  is  not  allowed  to  claim  anything  f 
the  freight  made  payable  by  the  ch&rtei. 
These  days  are  fixed  at  the  beginning  audi 
the  voyage  in  one  of  two  ways.  The  n« 
lay  days  may  bo  stated,  or,  as  was  done  in ti 
tho  other  mode  may  be  adopted,  which  0 
use  of  certain  phraseology  to  arrive  at  thai 
of  lay  days.  Here  the  lay  days  at  the 
merit  of  the  voyage  are  fixed  by  the 
stiffening  coal  and  cargo  to  be  put  on 
by  day.  Instead  of  naming  the  lay  days  - 
charter-party  this  method  has  been  adopts! 
capacity  of  the  ship  and  the  quantity  of 
coal  required  not  being  known  a  fixed  tnM< 
be  named  in  the  charter-party;  battfl»*J 
out  when  the  ship  arrives,  and  if  the  ship 
a  certain  number  of  tons  of  cargo  that 
divided  by  75  will  give  the  number  of  1 
to  be  allowed  in  respect  of  the  cargo, 
number  of  tons  of  stiffening  coal  divided 
will  give  the  number  of  lay  days  in  ~""- 
the  stiffening  coal ;  the  two  added  U_ 
give  the  total  number  of  lay  days,  and  Jail 
will  be  the  same  as  if  that  number' 
written  in  the  charter-party.  Then 
party  goes  on  to  provide  that  if  the 
tained,  which  must  be  understood  to 
the  fault  of  the  charterer,  df 
be  paid ;  all  days  beyond  the  daysi 
ing  and  discharging  are  to  be  pati 
effect  is  to  bring  the  whole  ca  "* 
murrage  clause. 

As  to  the  question  whether  thai  lv 
detention,  generally  if  there  is  aft 
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ys  named  in  the  charter-party  beyond 
rid  the  ship  is  delayed  by  the  faulo  of 
beyond  the  demurrage  days,  this  is 
which  the  owner  is  entitled  to  corn- 
damages;  but  here  the  number  of 
ys  is  not  mentioned  at  all,  and  there- 
itention  beyond  the  lay  days  seems  to 
urrage.  Therefore,  whether  the  stif- 
part  of  the  cargo  or  not  all  the  days 
ombined  number  of  days  to  be  ai- 
ling the  ship  and  for  supplying  stif- 
re  demurrage  days,  ana  are  within 
?e  clause.  But  if  they  were  not 
rrage  days  I  should  still  agree  that 
)me  within  the  clause  which  gives  a 
clause  onght  to  be  enlarged  so  as  to 
ition  in  the  nature  of  demurrage, 
e  captain  could  have  exercised  his 
n  respect  of  detention  at  the  port  of 

there  was  a  lien  in  respect  of  the 
m.  Therefore,  whether  the  decision 
Oerber  (ubi  sup.)  is  adopted  or  not, 
living  clause,  and,  unless  this  is  dis- 
rom  the  other  cases,  will  absolve  the 
>m  liability. 

es  the    judgment  to  the   question 
latter  part  of  the  clause  modifies 

I  think  it  does  not.  At  the 
is  struck  with  the  suggestion  made 
e  of  the  words  "short  delivery," 
1  short  delivery  "  there  would  be  no 
3ms  that  it  would  be  a  claim  by  the 
inst  the  owner,  which  would  have  to 
t  seems  to  me  that  the  question  of 
r  would  be  determined  by  the  agent 
'here  is  another  question  which  the 
jent  there  may  bo  the  person  most 
nd  that  is  the  question  or  demurrage 
sf  discharge.  The  agent  is  given 
e  both  against  the  owner  and  in  his 
e  settlement  is  binding  on  the  owner, 
a  dispute  as  to  whether  fifteen  or  ten 
ige  were  payable,  and  the  agent  said 
jrs,  the  captain  might  possibly  refuse 
cargo  unless  he  were  paid  for  fifteen ; 
le  owner  would  be  liable,  and  if  the 
I  for  fifteen  days  he  could  get  back 
paid  for  five  of  them,  because  the 
le  agent  would  be  binding  on  the 
ig  regard  to  the  nature  of  the  clause, 
ve  been  primarily  meant  to  apply  to 
y  at  the  port  of  discharge,  but  the 
plicable  to  demurrage  for  delay  at 
ading.  The  effect  of  all  the  parts  of 
ken  together  is  that  the  defendants' 
s  on  the  charter-party  as  soon  as  the 
>ard,  and  the  only  remedy  left  is  the 

fore,  of  opinion  that  the  judgment 
and  ought  to  be  affirmed,  expressly 
re  do  not  determine  whether,  under 
aces  which  took  place  at  CaHao,  the 
i  have  any  right  of  action  against 
§  or  their  agents. 
LA.  — I  am  of  the  same  opinion. 
A  so  much  time  has  been  taken  up  in 
)  pleadings,  which  are  very  nnsatia- 
i  admitted  that  there  are  two  causes 
le  statement  of  chum,  and  to  one 
nurrer,  that  is  to  as  much  of  the 
laim  as  alleges  liability  in  respect  of 
laoein  England,  and  if  there  is  any 


cause  of  action  in  consequence  of  the  conduct  of 
the  defendants'  agent  abroad  this  is  inconsistent 
with  an  action  on  the  charter-party.  If  the  defen- 
dants' agent  requested  the  cargo  to  be  delivered 
without  settling  the  plaintiff's  claim,  the  question 
whether  there  is  any  right  of  action  is  left  open. 
I  do  not  propose  to  go  through  the  reasons  for 
our  decision  so  clearly  given  by  Mellish,  L.J.,  and 
Brett,  J.A.  I  quite  agree  with  the  reasons  given, 
and  I  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiff,  Ingledew,  Ince,  and  Green* 
vng,  for  Ingledew,  Ince,  and  Vachell,  Cardiff. 

Solicitors  for  defendants,  Field,  Roscoe  and  Co., 
for  Bateson  and  Co.,  Liverpool. 


June  13  and  Bee.  1, 1876. 

(Before  Cockburn,  CJ.,  Mellish  and  Jakes,  L.J  J., 
Baggallat,  J.A.  and  Archibald,  J.) 

BORROWXAN  AND  OTHERS  V.  DRAYTON. 

"  Cargo  "  of  goods — Contract  for  sale  of — Con- 
struction— Additional  goods  placed  on  board  by 
sellers — Buyer's  right  to  annul  contract. 
The  plaintiffs,  acting  for  principals  at  New  York, 
contracted  to  supply  tlie  defendant  with  a  cargo 
of  from  2500  to  oOOO  barrels  (seller's  option)  of 
petroleum,  at  1*.  0$d.  per  gallon,  the  shipment  to 
be  made  at  New  York,  and  the  vessel  to  proceed 
to  a  part  of  discharge  to  be  determined  (within 
certain  limits)  by  the  defendants. 
The  plaintiff's  principals  in  New  York  accordingly 
chartered  a  vessel,  and  agreed  to  provide  her  with 
a  full  and  complete  cargo  of  petroleum.  3000 
barrels  of  petroleum  were  placed  on  board  the 
vessel  at  New  York,  and  a  bill  of  lading  signed 
making  tliem  deliverable  to  the  order  of  the  plain- 
tiffs'  principals ;  but,  as  the  ship  would  carry  a 
further  quantity,  300  additional  barrels  of  petro- 
leum were  placed  on  board,  which  were  marked 
with  a  different  mark,  and  a  separate  bill  of  lad- 
ing was  signed  for  them.  • 
The  plaintiffs  gave  notice  to  five  defendant  of  tlie 
shipment  of  the  3000  barrels,  and  were  ready  to 
order  the  ship  from  its  port  of  call  to  any  port  of 
delivery  within  the  contract,  and  there  to  deliver 
to  the  defendant  the  3000  barrels,  and  to  take  the 
300  additional  barrels  themselves,  but  the  defen- 
dant refused  to  receive  the  3000  barrels  or  any 
other  quantity.  The  plaintiff  sued  the  defendant 
to  recover  damages  for  such  refusal. 
Held  (affirming  the  decision  of  the  Exchequer 
Division),  thai  the  plaintiffs  were  not,  at  the 
time  of  the  defendants  so  refusing,  ready  and 
willing  to  deliver  to  him  a  "  cargo  "  of  from  2500 
to  3000  barrels,  within  the  terms  of  their  contract, 
as  they  were  not  entitled,  without  the  defendant's 
consent,  to  place  any  additional  cargo  on  board 
the  chartered  vessel. 
Tins  was  an  appeal  from  a  judgment  of  the  Ex- 
chequer Division,  discharging  a  rule  to  enter  the 
verdict  for  the  plaintiffs. 

The  facts  are  fully  set  out  in  the  judgment  of 
the  Court  of  Appeal  (post). 

Morgan  Howard,  Q.C.  and  Tindal  Atkinson*  for 
the  plaintiffs. — The  defendant  cannot  reject  the 
contract  because  the  300  additional  barrels  were 
placed  on  board.  If  he  could  show  that  he  has 
suffered  damage  thereby,  it  is  possible  he  might 
recover  it.    He  should  have  protected  himself  oy 
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hi*  contract.  Huppo-ting  the  plaintiffs  Lad  placed 
twenty  ImrmU  of  Mu^ir  on  board  bcHideH  tbo  3000 
ImrnslH  of  p<:trolf:ujfi,  can  it  bo  ftuppoued  that  the 
cksluiidttiit  could  reject  tho  whole  of  the  petroleum  ? 
Tliu  (uMMwituiA  huvo  tbo  entire  dii*po»al  of  the 
*hip,  and  the  vendorH  bore,  under  the  contract, 
were  the  coiiMKinrcH,  ho  tbut  there  was  no  question 
of  any  lien  for  freight  an  against  the  defendant. 
The  cargo  coutmcLed  to  bo  void  was  kept  quite 
Hdparutcd  from  whut  was  put  in  in  addition,  and 
the  (IffendiLiit  bad  entire  control  over  tbo  vessel 
when  *hc  arrived  ul  tbo  port  of  call;  ho  cannot 
now  riMiTt  the  rout  met.  In  Kreugvr  v.  Btanck 
&\\  li.T.  Kep.  N.  S.  1'JH;  \\  Mar.  I^aw  Cas.  O.  S. 
'170;  L.  Rep.  .'i  Kx.  I7i>,  which  will  be  relied  on 
for  tlm  olber  Hide,  and  upon  which  tbo  judg- 
ment of  tbo  court  below  is  founded),  tbo  judgment 
went  upon  l In*  pcrforiiianco  of  the  contract  being 
eNHentiiilly  dillV rent  to  that  which  the  defendant  con- 
tracted for.  Tbiit.  cane,  therefore,  is  dist  inguishuble 
from  tbiN,  and  tin-  autliorityof  it  has  been  doubted 
in  Ii'rlttHil  v.  Liriii<t*timo  (antr,  vol.  2,  p.  IWU ;  27 
h.  T.  Kep.  N.  S.  7i» ;  1j.  Hop.  A  II.  of  L.  Cas.  Eng. 
A  lr.  Apii.  Mo;  II  1,.  J.  1201,  g.R).  You  cannot 
giveun  absolute  imd  technical  meaning  to  tho  word 
"cargo.11  lly  Iho  contract  the  ti mo  for  shipment 
whm  limited  ;  the  purticH,  therefore,  in  view  of  tho 
dillkmlty  attending  it,  could  not  have  intended 
that  a  nhin  of  c\nct-ly  tho  proper  nizo  to  carry 
IkHK)  Imrn  Is  hhould  bo  obtuiued.  They  also  re- 
ferred to 

Nui'i/ntf  v.  K.v,/,  U  Str.  1228. 

ffrii./iimtn,  ii.l\  and  KnglUh  2[tirrisonf  for  tho 
dcfemluiit.  Tho  contract  expressly  provides  for 
imymctit  of  f i -eight  by  the  defendant.  Tho  ship- 
owner has  a  ben  on  all  freight.  Therefore,  on  the 
ship's  arrival  ut  the  port  of  call,  tbo  defendant's 
J10O0  barrels  would  be  liable  for  the  freight  on  the 
extra  iUV  IwitcIs.  Two  tilings  are  stirulutcd  for 
by  the  contract.  FuM.  flat  the  vendors  sin  uid 
Heini  a  *"  car^o;"  secondly,  that  that  cargo  should 
cviiMNt  of  fiom  «."'iH»  u»  ;\iK*  barrels,  They  have 
done  licit  be  r  It  the  plaint  tits'  view  is  correct,  the 
contract  would  have  Ih*cii  for  a  ".shipment"  not 
a  "cargo"  of  fivm  -V0  to  o'AV  barrels.  It  is 
a  part  of  a  cavgo.  not  a  cargo,  which  has  b-.vu 
tendered  to  us  No  tV|iii\a!ctit  performs  net*  of  the 
COM  met  w  u I  do  '  T  i '  c  > h i  v pe r,  by  p lac  i  i;g  on  board 
an  vxtvu  ^u.v.r  u  \  ot  seed*,  can  b-.ir.g  them  into 
COUipe'.uioii  «iih  tie  dcfca.*d;iu:'s  £vvd>.  and  so 
reduce  she  yrvo  i:;  :;v  market.  Tho  quantity  c: 
tfv\\l*  w  h  v  \ i  1 1 ■  o  vi . :  c* tula I : :  a * r\vd  I  o  b  ;y  w  ^5 
Vet  *  ev n  1 ; ■.  o  '  ■  •  v.  ■.  i  >  v :  J v 0  a v.d  : . •  ■  ■ '  lv»r  rv is.  * '  a : 
the  *e*.  *. c  r '  >  o  i*  ■  x ■  v . '  *  v  \ui  *. :  Iv  00  c. : e  1: .led  t  hat  1 :: e 
i»lai ! ::  1  ;Vs  cv  •.:*..  i  ': •.  *  *  e  .i 0 ' ; \  er\\l  I "  ■. v  U* rrvls  : o  : :•  e 
uetVtnU:\*,.    .v.. I   'oc^vxl   >.V  V«irrv*s   tor    :hi*m- 

:i  re ":«:." 
:i*.e  svvo-s 


wive*  :      Ma*  y  o, , : v  s ■.  o  :•.  s 
to  tho  r*«;c-.s  o: 


arise 


... . .» ••  1 

k        V 
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be    determined    is,    whether    according  to  t 

true   construction   of    the    contract  between  t 

parties,  the  defendant    was  entitled  to  refuse 

bay  those  3000  barrels   on  the  ground  thai  3 

other  barrels  of  petroleum   formed  part  of  t 

cargo  of  the  Lindesneas  bo  that  the  3»)  bur 

did  not  constitute  the  entire  cargo.    The  coma 

between  the  plain  tins  and  defendant  was  made 

the  13th  Dec.  1873,  and  was  as  follows:  "Sold* 

day  for  Borrowman,  Phillips,  and  Co.  to  John 

Drayton  and  Co.  a  cargo  of  from  2b**)  to ) 

barrels  (sellers'  option)  United  States  Ameri 

refined  petroleum,  crown,  diamond,  and  brand 

good  merchantable  quality  without  any  giuru 

as  to  test,  but  having  American  certificate  St 

dard  white  burning  test,  not  under  12u*Fahr.: 

shilling  and  three  farthings   per  gallon,  ireiji 

81b.  delivered;   to   be   shipped   from  New  t 

during  the  last  half  of  February  next,  and  vest 

call  for  orders  off  coast  for  any  safe  floating  p 

in  the  United  Kingdom,   or    on   the  conta 

between  Havre    and    Hamburg,    both   inclos 

(buyers'  option).  In  case  of  vessel  being  ordem 

the  continent  buyers  are  to  pay  the  extra  frdj 

including  insurance.     On  arrival  of  vessel  at  I 

of  discharge  the  oil  is  to  be  landed  at  a  pi 

wharf  and  weighed  on  landing  and  tared  for  a 

age,  real  average  tare  to  be  arrived  at  by  ue 

one  in  every  twenty  barrels  as  they  come  from 

ship.    Buyers  agree  to  pay  landing  and  all  fld 

charges,  including  fire  insurance,  for  which  d 

are  to  be  allowed  five   shillings  per  ton  on  I 

gross  weight.  In  event  of  vessel  coming  to  Uri 

Kingdom  payment  to  be  made  at  landing  wag! 

in  fourteen  days  from  last  day  of  landing  by  a 

less  -J  per  cent,  discount,  or  cash  against ddbi 

order  if  required,  allowing  interest  at  fire  J 

cent,  per  annum,  or  bank  rate  if  over,  for  d 

pired  portion  of  prompt,  if  to  the  continent  ttai 

fourths  of  gross   amount    of  invoice  to  beS 

in  exchange  for  shipping  documents  on  anin 

vessel  at  port  of  call  Ie&s  interest  at  five  per  cs 

per  annum  or  bank  rate,  if  over,  for  nnexp 

portion  of  prompt,  and  remaining  fourth  vl 


any  oispu: 
trace  the  same  to  l>e  settled  by  arbLmskt 
London  ru  the  usiiai  way.  Particulars  of  ships! 
to  be  declared  so  soon  as  ascertained,  d* 
ve>s«?l  be  los:  cent  race  to  be  void,  as  also  fffl 
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ditional  barrels  themselves,  or  to  deliver  to 
efendant  at  any  such  port  a  quantity  of 
barrels.  But  the  defendant  refused  to 
8  either  the  3000  barrels,  or  any  other 
ity. 

question  is,  were  the  plaintiffs,  under  those 
istances,  ready  and  willing  to  deliver  to  the 
lant  a  cargo  of  from  2500  to  3000  barrels  of 
eum  within  the  contract,  and  we  are  of 
n  that  they  were  not. 
whole  cargo  of  the  Lindesneas  con- 
of  3300  barrels,  and  therefore  was  in 
i  of  the  quantity  ordered,  and  the  plain- 
cannot  succeed  unless  the  defendant  was 
i  to  accept  a  part  of  a  cargo.  We,  how- 
are  of  opinion  that  an  agreement  to  sell 
50  is,  according  to  the  plain  and  natural 
ng  of  the  words,  an  agreement  to  sell  the 
t  quantity  of  goods  loaded  on  board  a  vessel, 
ignt,  for  a  particular  voyage.  By  the  terms  of 
►ntract  the  seller  engages  to  deliver  to  the 
a  cargo  of  petroleum  of  from  2500  to  3000 
8  at  sellers'  option.  We  think  that  effect 
be  given  to  the  term  "cargo,"  as  distill- 
ed from  the  specified  quantity;  as,  if  the 
a  had  intended  otherwise  it  would  have  been 
;h  to  specify  the  quantity  without  introducing 
rm  "  cargo  "  at  all. 

if,  generally  speaking  the  term  "cargo," 
3  there  is  something  in  the  context  to 
it  a  different  signification,  means  the  entire 
of  the  ship  which  carried  it,  and  it  may 
be  assumed  that  when  one  man  under- 
to  sell,  and  another  to  buy,  a  cargo,  the 
3t  matter  of  the  contract  is  to  be  the  entire 
)f  the  ship.  And  that  such  must  have  been  the 
in  which  the  term  cargo  is  used  in  this  con- 
is  materially  strengthened  by  the  agreement 
he  vessel  shall  proceed  to  aport  of  discharge 
i  determined  within  certain  limits  by  the 
*,  showing  plainly  that  what  was  contem- 
1  was  that  the  vessel  and  its  entire  cargo 
to  be  at  his  disposal.  There  are  various 
cis  why  a  purchaser  may  wish  to  buy  the 
)  quantity  of  goods  loaded  on  board  a  parti- 
vessel.  Such  a  contract  gives  him  the 
lete  control  of  the  vessel.  It  enables  him  to 
i  the  port  of  discharge,  to  appoint  the  place 
e  port  at  which  the  discharge  is  to  take 
,  to  be  free  from  the  inconvenience  of  other 
ns'  goods  being  unloaded  at  the  same  time 
his  own,  and  from  the  competition  arising 
other  persons'  goods  being  ready  for  sale  at 
ime  place,  and  at  the  same  time  with  his.  It 
be  said  that  in  this  particular  case  the  plain- 
were  ready  to  give  the  defendant  the  same 
itages,  or  nearly  the  same  advantages,  as  if 
300  barrels  had  formed  the  entire  cargo.  "We 
,  however,  that  though  the  refusal  to  accept 
etroleum,  looking  to  the  offers  made  by  the 
jiffs,  may,  under  these  circumstances,  have 
an  unhandsome  proceeding  on  the  part  of  the 
dant,  the  latter  in  point  of  law,  was  not  bound 
>ept  it,  nor  can  we  enter  into  whether  what  the 
tiffs  offered  was  or  was  not  a  fair  equivalent  for 
they  contracted  to  do,  or  whether  the  defen- 
ffould  or  would  not  have  suffered  any  subs  tan  - 
lamage  from  not  getting  the  entire  cargo. 
iy  Im)  that  the  real  reason  why  the  defendant 
ed  to  receive  the  3000  barrels  was  that  tho 
of  petroleum  had  fallen.  Still  we  think  he 
mtitled  in  point  of  law  to  say,  "  The  thing 

Vol.  m.,  N.S. 


which  you  offered  me  was  not  the  thing  I  agreed  to 
buy,  and  therefore  I  will  not  take  it." 

It  was  argued  that  even  though  an  agreement  to 
buy  the  cargo  of  a  particular  named  ship  should 
amount  to  an  agreement  to  buy  the  whole  cargo, 
yet  that  an  agreement  to  buy  a  cargo  of  from  2500  to 
3000  barrels  of  petroleum,  no  particular  ship  being 
named,  would  be  satisfied  by  sending  a  quantity 
of  from  2500  to  3000  barrels  in  any  one  ship, 
although  the  ship  might  be  filled  up  with  other 
goods.  We  do  not  agree  with  this.  We  think 
that  the  reason  why  the  precise  quantity  of  petro- 
leum to  be  sent  is  not  fixed,  and  the  seller  has  a 
margin  of  500  barrels  is,  that  he  may  have  no 
difficulty  in  chartering  a  ship  of  the  requisite  size, 
and  that  he  was  not  entitled  without  the  defen- 
dant's consent  to  place  any  additional  cargo  on 
board  the  ship. 

Judgment  for   defendant*     Judgment    below 
affirmed. 

Solicitors  for  the  plaintiffs,  Mercer  and  Mercer. 
Solicitors  for  the  defendant,  Johnson,  Upton,  and 
Budd.      

SITTINGS   AT   LINCOLN'S   INN. 

Reported  by  Jambs  P.  Asfthall  and  F.  W.  Raixm,  Egqrs., 

Barriaters-at-Law. 


Tuesday,  Dec.  7, 1876. 

(Before  James,  L. J.,  Baggallay  and  Brett,  JJ.A) 

os  appeal  pbom  the  admiralty  division. 

The  Medina. 

Salvage  of  life — Agreement — Exorbitancy — Setting 

aside. 
Where  the  master  of  a  vessel  found  passengers  of 
another  vessel  (550  pilgrims)  wrecked  on  a  rock 
in  the  Red  Sea  in  fine  weather,  and  refused  to 
carry  them  to  Jeddahfor  a  less  sum  than  40001., 
and  the  master  of  the  wrecked  vessel  was  by  such 
refusal  compelled  to  sign  an  agreement  for  that 
amount,  and  the  service  was  performed  without 
difficulty  or  danger,  the  agreement  was  held  in- 
equitable and  set  aside;  18002.  awarded  in  the 
place  thereof 
This  was  an  appeal  from  a  judgment  of  the  Admi- 
ralty Division  of  the  High  Court  of  Justice. 

The  action  was  originally  brought  in  the  Ex- 
chequer Division,  and  was  transferred  to  the 
Admiralty  Division. 

The  claim,  as  it  appeared  on  the  indorsement  of 
the  writ,  was  for  "  40002.  due  from  the  defendants 
to  the  plaintiffs  under  an  agreement  dated  tho  1st 
Oct.  lo75,  between  Oapt.  J.  Brown,  master  of  the 
plaintiffs'  ship  Timor,  for  and  on  behalf  of  the 
plaintiffs  and  Capt.  Charles  Black,  master  of  the 
defendants'  Bhip  Medina,  for  and  on  behalf  of  the 
defendants,  for  the  conveyance  at  the  defendants' 
request  of  passengers  by  the  plaintiffs'  ship  Timor, 
from  Parkin  Bock,  Harnish  Island,  to  Jeddah." 

The  Medina  was  a  steamship  engaged  in  trading 
between  Singapore  and  the  Bed  Sea,  and  her 
owners,  by  means  of  that  and  other  ships,  conveyed 
pilgrims  from  various  ports  in  the  East  to  Jeddah, 
on  their  way  to  Mecca. 

The  Medina,  in  the  course  of  a  voyage  to  Jed- 
dah with  550  pilgrims  on  board,  was  wrecked  on 
Parkin  Bock,  in  the  Bed  Sea,  and  her  pil — 9 — J 
were  landod  on  the  rock,  which  is  only  just 
the  level  of  the  sea. 
The  Timor,  passing  on  her  way  from  S?" 
|  to  Liverpool,  via  the  Suez  Canal,  was  » 
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assistance,  and  after  considerable  bargaining  her 
master  agreed  to  take  the  pilgrims  to  Jeddah  for 
4000 Z.,  and  an  agreement  to  that  effect  was  signed 
by  the  masters  of  the  two  vessels. 

There  was  a  considerable  conflict  of  evidence  as 
to  what  passed  between  the  masters,  especially  as 
to  who  offered  and  who  refused  to  refer  the  matter 
to  arbitration,  but  in  the  result  the  master  of  the 
Timor  refused  to  carry  the  pilgrims  for  any  less 
Bum  than  4000 L,  alleging  that  the  risks  of  going  to 
Jeddah,  of  being  detained  in  quarantine,  &c,  were 
such  as  to  justify  his  demand. 

The  master  of  the  Medina  alleged  that  he  was 
compelled  to  agree  to  pay  this  sum  by  the  perilous 
position  of  the  pilgrims,  and  that  he  did  his  best 
to  induce  the  master  of  the  Timor  to  take  a  less 
sum,  but  was  unable  to  so.  There  were  other 
steamers  in  the  neighbourhood,  and  one  came  up 
before  the  Timor  left. 

The  judge  of  the  court  below,  assisted  by  nau- 
tical assessors,  held  that  the  sum  demanded  was 
excessive  and  exorbitant,  and  awarded  1800Z.  with- 
out costs. 

The  pleadings,  facts,  and  judgment  will  be  found 
set  out  in  the  report  of  the  case  in  the  court  be- 
low :  (34  L.  T.  Rep.  N.  S.  918 ;  3  Asp.  Mar.  Law 
Cas.  220.) 

Myburgh  (The  Admiralty  Advocate,  Dr.  Deane, 
Q.C.  with  him),  for  the  appellants. — Besides  the 
risk  run  by  the  Timor,  the  master  of  the  Medina 
knew  that  his  owners  were  in  the  habit  of  taking 
pilgrims  to  Jeddah,  and  that  it  would  be  injurious 
to  their  trade  if  they  failed  to  carry  out  their  con- 
tracts, and  he  considered  this  in  agreeing  to  this 
sura,  which  was  not  unreasonable.  Unless  exorbi- 
tant or  obtained  by  compulsion  or  fraud,  the  court 
ought  not  to  upset  the  agreement : 

The  Helen  and  George,  Swab.  368  ; 
Cargo  ex  Woosung,  ante,  p.  230 ;  L.  Eep.  1  P.  Div. 
260  ;  35  L.  T.  Rep.  N.  S.  8. 

Cohen,  Q.C.  and  Wood  Hill,  for  the  respondent, 
were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that  the  decision 
of  the  court  below  was  a  right  decision  upon  tho 
balance  of  evidence.  If  the  story  of  the  defendant 
is  the  right  one,  the  story  of  the  plaintiff  is 
wrong,  that  it  was  agreed  to  refer  the  case  to 
arbitration  before  the  agreement  was  made.  Wo 
see  no  reason  for  coming  to  a  different  conclusion 
to  that  at  which  the  court  below  arrived.  There- 
fore we  start  from  this,  that  there  was  no  such  pre- 
liminary. Then  we  come  to  whether  this  was  an 
exorbitant  sum  which  was  got  by  compulsion, 
making  it  impracticable  that  the  agreement  could 
be  enforced.  It  was  stated  in  the  court  below  that 
there  were  500  pilgrims  on  a  rock,  whose  lives 
might  have  bean  endangered  at  any  moment. 
There  was  one  ship,  and  one  ship  only,  near  them, 
and  a  man  on  that  ship  says,  "  I  will  take  you  to 
Suez  for  3000J. ;  I  will  not  take  you  for  a  farthing 
less."  It  involved  nothing  whatever  but  the  mere 
taking  the  men  on  board  and  carrying  them  on  to 
Suez.  Afterwards  he  says,  I  will  take  them  to 
Jeddah  for  4000L  The  defendant  denies  the  3000?,, 
but  gives  his  own  account  as  to  what  was  asked,  a 
sum  of  4000Z.,  and  says  that  this  was  a  very 
exorbitant  sum  for  a  ship  for  only  a  few 
days'  coming  up  to  the  rock  and  merely  taking 
the  pilgrims  on  board  and  carrying  them  on 
to  the  point  defined.  I  agree  that  the  conclusion 
of  the  Judge  of  the  Admiralty  Court  was  right, 
that  it  was  exorbitant ;   and,  having  regard  to  • 


the  peculiar  circumstances  under  which  j 
was  exercised,  that  it  ought  not  to  stand, 
fore,  the  court  was  right  in  giving  a  ra 
amount.  That  reasonable  amount  the  com* 
with  the  assistance  of  the  two  assessors,  fix* 
On  one  hand  t there  was  salvage  to  be  pi 
there  was  no  tender  on  the  ether  hand.  Tt 
an  attempt  to  set  up  an  agreement  * 
whole,  we  think  that  there  should  be  no  o 
either  side. 

Baggallay,  J. A. — I  am  of  opinion  tt 
principle  of  t  hese  cases  was  expressed  com 
Dr.  Lushington,  that  the  agreement  for 
should  be  upheld  unless  obtained  by  com 
or  fraud.  Now,  by  the  very  fact  that  you  fine 
large  amount  agreed  to  be  paid  in  com 
with  the  services  rendered,  you  are  led  to  t 
elusion  that  there  may  have  been  some 
dealing  in  the  transaction.  But  that  applii 
particular  force  where  persons,  who  are  in 
tremity,  in  order  to  obtain  assistance  ii 
extremity,  have  been  required  to  pay  a  larg 
for  the  assistance.  That  appears  to  have  bi 
case  here.  There  were  550  pilgrims  on  a 
rock  in  the  Bed  Sea.  Bad  weather  migh 
come  on,  or  they  might  have  been  attacked 
natives,  of  whom  there  are  plenty  about  the 
either  case  the  pilgrims  were  in  great  pei 
from  the  fact  that  the  rock  was  some  distant 
the  course  of  vessels  passing  down  the  Be 
the  captain  of  the  Medina  was  bound  to  acce 
terms  which  were  pressed  upon  him  b 
Timor. 

Brett,  JA. — I  think  the  old  rule  of  the  Ami 
Court  ought  not  to  be  encroached  upon  li 
viz.,  that  where  there  is  an  agreement  ma 
competent  persons,  and  there  is  no  misrep 
tation  of  facts,  the  agreement  ought  to  be  u: 
unless  there  is  something  very  strong  to 
that  it  is  inequitable,  but  I  think  that  t bis  i 
ment  cannot  be  upheld,  upon  the  ground  thi 
amount  claimed  by  the  Timor  was  an  exorl 
sum — not  merely  too  large  a  sura,  bat,  ft 
services  to  be  rendered,  a  grossly  exorbitant 
and  that  it  was  forced  upon  the  captain  < 
Medina  by  practical  compulsion.  Now,  thi 
sum  was  grossly  exorbitant,  I  think,  follow* 
this  consideration — that  the  service  was  one 
difficulty  at  all,  and  under  the  circumso 
there  was  no  danger  to  the  salving  ship  win 
She  could  take  these  people  off  with  p 
facility ;  the  service  was  not  an  onerous  M 
the  pretence  of  a  difficulty  in  going  into  a  1 
port  like  Jeddah  is  fallacious,  there  was  ofl 
culty  or  danger  from  the  beginning  to  thai 
the  salving  ship ;  and  at  the  time  the  agrt 
was  made  there  was  no  probability  d 
danger  to  her.  Therefore,  for  performing  I 
a  service  the  sum  of  4000Z.  was  not  only  I 
tant  but  grossly  exorbitant.  But  there  il 
in  this  case.  It  was  forced  upon  the  • 
of  the  Medina  by  practical  compulsion,  l( 
his  position  was  this  —  and  that  it  *""' 
considered — he  was  the  captain  of  tho 
the  Medina  was  rendered  helpless;  itJ 
she  was  not  at  the  bottom  of  the  .  ^ 
far  as  her  being  a  useful  ship  for  tha 
she  was  useless,  and  could  nob  be 
brought  into  use.  You  have  these 
beings  on  a  rock,  twelve  miles 
course  of  ships,  on  a  rock  whw 
slightly  over  the  ordinary  level  of  £ 
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if  a  sea  rose  the  people  on  the  rock  would  be 
drowned.  Therefore  the  captain  of  the  vessel  was 
responsible  for  them  in  case  of  weather  coming  on 
wherein  their  lives  might  be  lost.  Under  those 
circumstances,  it  seems  unfair  to  him  to  say,  I  will 
not  take  these  people  off  for  whom  you  are  re- 
sponsible unless  you  pay  me  a  sum,  which  upon 
the  assumption  of  the  finding  of  the  court  below 
being  correct,  is  a  grossly  exorbitant  sum.  If  the 
captain  had  refused,  he  took  upon  himself  the 

-  responsibility  of  allowing  500  human  beings  under 
his  care  to  be  left  to  the  danger  of  being  drowned. 

;    That  is  compulsion  to  the  mind  of  any  honest  man. 

Therefore,  I  think  there  was  a  grossly  exorbitant 

■     cram  obtained  on  practical  compulsion.    Under  all 

-  these   circumstances,  I  think  by  the  Admiralty 
?    roles  of  law  it  cannot  stand. 

Appeal  dismissed  with  eosts. 

Solicitors  for  the  plaintiffs,  Brooks,  Jenkins  and 
Co. 
''.       Solicitors  for  the  defendants,  Dawes  and  Sons. 


^  Nov.  27,  28,  and  Dec.  1, 1876. 

-'  (Before  Cockburn,  C.J.,  James,  L.J.,  Baggallay 

and  Bramwell,  JJ.A.) 

"■'  on  appeal  pbom  the  admiralty  division. 

The  Cobinna. 

z   Damage  by  collision — Both  vessels  to  blame— Costs. 

Where  the  Court  of  Appeal  varies  a  decision  of  the 
Judge  of  the  Admiralty  Division,  by  which  he  has 
found  one  vessel  wholly  to  blame  for  a  collision, 
by  finding  that  both  vessels  are  to  blame,  each 
party  will  pay  its  own  costs,  both  in  the  Court 
below  and  \n  tlie  Court  of  Appeal. 

The  Agra  and  The  Elizabeth  Jenkins  (2  Mar.  Law 
Cos.  0.  8.  532 ;  L.  Rep.  1  P.C.  501 ;  16  L.  T.  Eep. 
N.  8.  755)  followed 
This  was  a  cause  arising  out  of  a  collision  in  the 
river  Thames,  between  the  steamship  Corinna 
and  the  barque  Mary  Anne.    The  Judge  of  the 

:  Admiralty  Division  found  the  Corinna  alone  to 
Wamo  for  the  collision ;  and  from  that  decision  the 
owners  of  that  vessel  appealed.    The  appeal  was 

•-  heard  on  the  27th  and  28th  Nov.,  and  1st  Dec, 
1876,  and  on  the  latter  day  the  judgment  of  the 
Court  was  delivered  by  Cockburn,  C.J.,  revers- 

-    ing    the    decision    of    the    court  below    so  far 

~  as  concerned  the  Mary  Anne,  and  finding  both 
9  Tessels  to  blame  for  the  collision,  and  ordering  the 

-^  damages  to  be  divided. 

as?  Raikes  (with  him  Dr.  Deane,  Q.C.  and  Clarkson), 
^j  applied  for  costs,  admitting  that  the  practice  in 
a  toe  Privy  Council  (See  The  Agra  and  The  Eliza- 
*r$  htth  Jenkins)  was  that  each  party  should  pay  their 
>^own  costs ;  the  case  is  different  now ;  a  successful 
^  appellant  always  gets  his  costs :  (Prastico  of  the 
3  Court,  W.N.,  1875,  pp.  185, 186.) 

^     Milward,  Q.C.  (with  him  W.  Phillimoi'e),  contra. 

jtf  Cockburn,  C.J. — In  these  cases  the  rule  of  the 
£  'Privy  Council  will  be  retained ;  though  the  plain- 
er tiff  has  partially  succeeded  in  his  appeal,  he  is  not 
Riband  to  be  free  from  blame  for  the  collision,  each 
^ 'party  will  bear  his  own  costs  both  here  and  in  the 
r' court  below. 

■*'  Solicitors  for  appellants,  Oellatly,  Son,  and 
*  ^Warion, 

%  Solicitors  for  respondents,  Clarkson,  Son,  and 
f  *1r0mweU. 


i 


Nov.  28  and  Dec.  1  and  5, 1876, 

(Before  Cockburn.  C.J.,  Jamf<s,  L.J.,  Baggallay 
and  Bramwell,  JJ.A.) 

on  appeal  prom  the  admiralty  division. 

The  City  op  Cambridge. 

Damage  by  collision — Inevitable  accident — Costs, 
Where  the  Court  of  Appeal  varies  the  decision  of 
the  Judge  of  the  Admiralty  Division,  by  which  he 
found  one  vessel  wholly  to  blame  for  a  collision, 
by  finding  that  the  collision  was  an  inevitable 
accident,  the  practice  of  the  Privy  Council  that 
each  party  should,  except  under  very  exceptional 
circumstances, pay  their  own  costs,  will  be  followed. 
The  Marpesia  {ante,  vol.  1,  p.  261 ;  L.  Rep.  4  P.  0. 

212  ;  26  L.  T.  Rep.  N.  S.  333)  followed. 
This  was  a  cause  arising  out  of  a  collision  in  the 
river  Thames,  between  the  steamship  City  of 
Cambridge  and  the  steamship  Brenda.  The  Judge 
of  the  Admiralty  Division  on  the  25th  March  1876 
found  the  City  of  Cambridge  alone  to  blame  for 
the  collision,  and  from  that  decision  the  owners  of 
the  City  of  Cambridge  appealed.  The  appeal  was 
heard  on  28th  Nov.  and  1st  and  5th  Deo. ,  and  on 
the  latter  lav  the  judgment  of  the  court  was 
delivered  by  Cockburn,  C.J.  reversing  the  decision 
of  the  court  below,  so  far  as  concerned  the  City  of 
Cambridge,  and  finding  the  collision  to  be  the 
result  of  inevitable  accident. 

E.  0.  Clarkson  (with  him  Benjamin,  Q.C.) 
applied  for  coses. — It  has  been  the  uniform 
practice  of  the  Court  of  Appeal  since  the 
coming  into  operation  of  the  Judicature  Acts 
to  give  a  successful  appellant  his  costs  : 
(Practice  of  the  Court,  W.  N.  1875,  pp.  185,  186.) 
There  is  no  reason  why  the  rule  as  to  costs  in 
appeals  from  the  Admiralty  Division  should  be 
different  from  that  in  appeals  from  the  other 
divisions  The  rule  as  to  costs  in  such  a  case  in  the 
Privy  Council  was  not  invariable,  it  was  the  same 
as  that  of  the  High  Court  of  Admiralty.  Dr. 
Lushington  says,  "On  principle  costs  ought  to 
follow  the  event,"  and  in  that  case  condemned  the 
plaintiff  in  costs  :  (The  London,  1  Mar.  Law  Cas. 
0.  S.  398 ;  Br.  &  L.  82 ;  9  L.  T.  Eep.  N.  S.  348, 
and  The  Thornby,  7  Jur.  659.) 

Milward,  Q.C.  and  Bruce,  contra. — The  practice 
of  the  Piivy  Council  and  High  Court  of  Admiralty 
was  that  no  order  should  be  made  as  to  costs  in 
case  of  inevitable  accident :  (The  Marpesia,,  ante, 
vol.  1,  p.  261 ;  L.  Rep.  4  P.  C.  212 ;  26  L.  T.  Rep. 
N.  S.  333.)  In  the  cases  where  a  plaintiff  has 
been  condemned  in  costs,  it  has  been  because  the 
court  considered  that  he  ought  not  to  have 
brought  the  action,  and  that  reason  can  hardly 
apply  to  a  case  in  which  he  has  obtained  a  decision 
ot  the  court  below  in  his  favour.  And  this  court 
will  follow  the  practice  of  the  Privy  Council  in 
appeals  from  the  Admiralty  Division:  (The 
Corinna,  ante  p.  307.) 

Clarkson  in  reply. 

Cockburn,  C.J. — In  cases  of  inevitable  accident 
this  court  will  follow  the  practice  of  the  Privy 
Council,  and,  as  a  rule,  make  no  order  as  to  costs. 

The  suit  against  the  City  of  Cambridge  was 
therefore  dismissed,  and  no  order  made  as  to 
costs  either  in  the  oourt  below  or  Court  of  Appeal. 

Solicitors   for   appellants,    QeUatly,  Son,    and 
Warton. 
Solicitor  for  respondents,  Thomas  Cooper. 
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December  7  and  20, 1876. 

(Before  James,  L.J.,  and  Baggallay  and 
Bramwkll,  JJ.A.) 

on  appeal  pbom  the  admiralty  division. 

The  Vivar. 

Proceedings  on  protest — Service  of  writ  out  of  juris- 
diction— Cause  of  action    arising  on  the   high 
seas — Foreign  ships. 
The  practice  of  the    High    Oourt    of  Admiralty 
previous  to  the  passing  of  the  Judicature  Acts  in 
proceedings  on  protest  {R.  0.  Admiralty  1859,  r.  37) 
is  preserved  by  sect.  18  of  Supreme  Court   of 
Judicature  Act  1875. 
This  was  an  application  to  dismiss  an  action  in 
personam   against    John    Mc  An  drew,    instituted 
under  the  following  circumstances. 

On  the  3rd  Sept.  1876,  the  American  ship 
Sonora  of  Boston  was  proceeding  to  Liverpool  in 
tow  of  a  steam  tug,  and  when  the  South  Stack 
Light,  Holyhead,  bore  about  N.E.  by  E.  £  E. 
and  was  about  ten  miles  distant,  she  and  the 
Vivar,  a  registered  Spanish  steamer,  came  into  col- 
lision and  both  sank. 

Under  these  circumstances,  on  the  23rd  Oct. 
1876,  leave  was  given  by  the  assistant  registrar  to 
serve  a  writ  of  summons  on  John  Mc  Andrew 
out  of  the  jurisdiction,  requiring  him  to  enter 
an  appearance  within  fourteen  days  after  ser- 
vice. John  McAndrew,  who  was  alleged  to  be 
owner  of  the  Vivar,  was  accordingly  served  with 
the  writ  in  Spain,  where  at  the  time  he  actually 
was.  He  handed  it  to  his  solicitors  in  London, 
who  wrote  to  the  plaintiffs'  solicitors  the  following 
letter : 

24,  Carter-lane,  Doctors'  Commons, 
14th  Nov.  1876. 
Owners  of  Sonora  and  others  v.  McAndrew  ;  The  Vivar. 
Dear  Sirs,— The  notice,  dated  the  23rd  Oct.,  last  which 
you  have  caused  to  be  served  on  Mr.  John  McAndrew,  has 
been  handed  to  us  with  instructions  to  act  on  his 
behalf.  The  Vivar  was  a  Spanish  vessel  Spanish  owned. 
Mr.  John  McAndrew  is  a  British  subject,  and  resides 
in  England.  By  the  law  of  Spain  a  foreigner  cannot  own 
a  Spanish  vessel  or  shares  in  a  Spanish  vessel. 
Mr.  McAndrew  was  not  owner  and  conld  not  be 
owner  of  the  Vivar,  or  of  any  share  in  her.  Under 
these  circumstances  we  presume  you  will  withdraw 
the  notice  you  have  given,  otherwise  we  are  quite  pre- 
pared to  appear  to  the  action,  and  in  that  case  shall,  of 
course,  ask  for  costs.  You  may  consider  this  as  an  under- 
taking on  our  part  on  behalf  of  Mr.  McAndrew.  Bo 
good  enough  to  let  us  hear  from  you  at  once. — We  are, 
dear  Sire,  yours  truly, 

Clarkson,  Son,  and  Greenwell. 
Messrs.  Stokes,  Saunders,  and  Stokes. 

Subsequently  the  defendant  by  his  solicitor 
entered  an  appearance  under  protest,  but  took 
no  further  steps  and  before  filing  a  preliminary 
act, 

On  the  6th  Dec.  1876,  the  Judge  of  the  Admiralty 
Division  was  moved  to  dismiss  the  suit. 

R.  E.  Webster,  for  the  defendant. 

W.  G.  F.  Phillimore,  for  the  plaintiff. 

The  arguments  of  counsel  are  reported  below, 
being  the  same  as  those  used  in  the  Court  of 
Appeal. 

Sir  R.  Phillimore. — I  am  asked  in  this  case 
to  dismiss  the  writ  as  having  been  improperly 
issued.  It  is  admitted  that  if  the  protest  can  be 
looked  at  the  court  has  no  jurisdiction.  Unless 
the  decisions  of  the  court  in  Be  Smith  {ante,  p. 
259 ;  L.  Rep.  1  P.  D.  300 ;  35  L.  T.  Rep.  N.  S. 
380),  and  The  Evangelistria  {ante,  p.  264 ;  35  L.  T. 


Rep.  N.  S.  410),  are  wrong,  I  must  abide 

till  they  are  net  aside  elsewhere. 

The  following  order  was  made  : 

On  the  6th  Deo.  1876,  the  Judge,  having  he* 
on  both  sides,  dismissed  the  defendant  John  1 
from  this  action  and  all  farther  observance 
therein. 

From  this  order  the  plaintiffs  appealed 
the  20th  Dec.  the  appeal  was  argued 
preliminary  objection  on  the  part  of  ti 
dants,  that,  under  sect.  50  of  The  Supre 
of  Judicature  Act  1873,  there  was  no  app 
by  special  leave  which  had  not  been  ob 
this  case,  had  been  overruled. 

W.  Q.  F.  PhiUimore  (with  him  Stubbt 

appellants,   admitting    that  the  registra: 

power  to  order  service  in  such  a  case  o 

jurisdiction,   the  defect   has  been  waivec 

appearance.  The  appearance  spoken  of  in 

from    the   defendant's    solicitors    is   an 

appearance;  it  says  nothing  of  appearii 

protest  to  raise  the  question  of  iurisdic 

ground  of  defence  alleged  is  that  the  d 

was  not  the  owner    of    the   ship.      [Jai 

referred  to    the   conditional    appearance 

Court  of  Chancery  where  a  person  desired 

to  the  jurisdiction.     Braiofbll,  J.A. — Si 

the  defendant  to  have  been  within  the  juri 

could  you  have  served  him  P]     Yes,  we  coi 

though  this  writ  was  one  for  service  on 

jurisdiction,  there  is  no  difference  in  the  for 

writ  except  as  to  the  time  for  appearani 

{Westmans    v.    Aktiebolaget    Ekmans   Me 

Snicherfabric,  L.  Rep.  1  Ex.   D.  237.)    Th 

of  the  registrar  would  have  been  perfectly 

far  as  the  mere  issue  of  a  writ  was  conce 

only  went  too  far  in  allowing  service  abroa* 

rule  as  to  appearance  under  the  Judicatm 

(Order  IX.,  r.  1)  is  the  same  for  all  courts, 

borrowed  from  the  practice  of  the  Commi 

Courts  before  those  Acts.    "What  that  pract 

is  clearly  shown  by  Staniforth  v.   Richm 

W.  R.  374) ;  Oulton  v.  lladcliffe  (L.  Rep. 

189  ;  30  L.  T.  Rep.  N.  S.  22) ;  Diamond  v. 

(L.  Rep.  1  Ex.  130;  13  L.  T.  Rep.  N.  S.  80 

they  decide  that  when   a  person  has  attor 

the  jurisdiction  it  is  too  late  to  protest  aga 

The  only  difference  made  by    the  Judicatm 

and  Rules  is  that  under  them  leave  has  to  bed 

before  service :  (Scott  v.  Royal  Wax  CandL 

pany,  34  L.  T.  Rep.  N.  S.  683 ;  L.  Rep.  1  Q.! 

404.)     The  proceedings  on  appearance  undi 

test  were  peculiar  to  the  High  Court  of  Ada 

and  rendered  necessary  by  its  limited  juriai 

and  have  been  abolished,  if  not  expressly,  bf 

sary  inference,  by  the  fusion  of  the  High  0 

Admiralty  with  the  other  Superior  Court* 

still  exists  in  the  Admiralty  Division,  theni 

also  exist  in  all  the  other  Divisions  of  tfcs 

Court  of  Justice. 

Webster.— The  letter  of  defendant's  id 
was  not  an  unconditional  appearance,  if  i 
an  unconditional  undertaking  to  apN 
behalf  of  the  defendant  by  his  solieS 
proper  course  for  the  plaintiffs  to  puis* 
attach  the  solicitor  for  contempt.  The  pud 
the  High  Court  of  Admiralty  in  regard  * 
ceedings  on  appearance  under  protest  anpm 
by  Beet.  18  of  the  Supreme  Court  of  J«fc 
Act  1875.  The  Admiralty  Rules  185&&JR 
"  If  the  proctor  intends  to  object  to  f 
tion  of  the  court,  the  appearance 
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protest."  The  letter  of  defendant's  solicitor  was 
only  an  undertaking  to  appear  under  protest ;  after 
appearance  it  was  the  practice  lor  the  defendant  to 
move  the  court :  (Williams  and  Bruce  Adm.  Pr.  203.) 
That  we  have  done.  The  court  then,  according  to 
the  circumstances  of  the  case,  either  directed  a  plea 
to  the  jurisdiction  or  petition  on  protest,  as  it  is 
called,  to  be  filed  (The  Lyee  Moan,  not  reported),  or 
dismissed  the  defendant  from  the  suit,  as  in  this 
case,  or  overruled  the  objection  to  the  jurisdiction: 
{The  Cattevina  Chiazzaro,  ante  p.  170;  L.  Rep. 
1  P.  D.  365;  34  L.  T.  Rep.  N.  S.  588;  The 
Cliarkieh,  ante  Vol.  I.,  p.  581;  L.  Rep.  4  Ad. 
59 ;  28  L.  T.  Rep.  N.  S.  513).  Sect.  18  of  Supreme 
Court  of  Judicature  Act  1875,  preserves  all  the  exist- 
ing rules  of  practice  of  the  Admiralty  Court,  unless 
expressly  varied  by  the  rules  under  the  Judicature 
Acts,  and  the  rule  ns  to  appearance  under  protest 
bas  not  been  repealed  or  varied  even  by  implica- 
tion, still  less  expressly,  and  has  beon  acted  on : 
{Be  Smith,  ante  p.  259;  L.  Rep.  1  P.  D.  300; 
35  L.  T.  Rep.  N.  S.  380;  The  Evangelistria, 
ante  p.  264 ;  35  L.  T.  Rep.  N.  S.  410.)  It  was 
the  duty  of  the  defendant  when  served  with  a  writ 
to  appear,  but  under  protest,  in  the  Admiralty 
Division.  The  order  of  the  court,  dismissing  the 
defendant,  will  not  relieve  the  him  from  the 
necessity  of  appearing  to  a  writ  served  on  him 
properly  should  he  return  to  England. 

W.  Phillimore,  in  reply. — The  Rules  of  the 
Supreme  Court,  Order  XII.,  rr.  6,  15,  by  ordering 
one  general  method  of  appearance  in  the  Hi"h 
Court  of  Justice,  satisfies  the  requirements  of 
sect.  18  of  the  Act  of  1875,  and  expressly  abolishes 
appearance  under  protest. 

James,  L.J. — The  real  point  which  was  raised  in 
the  court  below,  and  the  real  point  laid  before  us, 
is,  whether  the  defendant  was  estopped  by  what 
had  taken  place  from  objecting  to  the  validity  of 
the  order  for  service  abroad.  I  am  of  opinion 
that  he  is  not  estopped.  The  solicitor,  writing  the 
letter  undertaking  to  appear,  in  ignorance  of  the 
fact  that  there  might  be  disclosed  a  perfectly  good 
objection  on  the  ground  of  the  cause  of  action  having 
taken  place  out  of  the  jurisdiction,  did  not  bind 
the  defendant.  I  am  also  of  opinion  that  appearance 
under  protest  is  not  an  idle  form,  but  that  it  is  the 
old  form  known  to  the  Court  of  Admiralty,  and  is 
not  expressly  taken  away  by  the  new  rules  under 
the  Judicature  Act.  The  solicitor  appeared  under 
protest  for  the  real  purpose  of  raising  the  question 
whether  he  was  properly  cited,  and  was  subject  to 
the  jurisdiction  of  the  court  by  the  procedure 
which  had  taken  place — whether  he  was  properly 
compellable  to  appear,  and  the  learned  judge  dis- 
missed the  defendant  from  the  action.  I  am  of 
opinion  that  the  learned  judge  was  right. 

Bagg  allay  and  Bramwell,  J  J.  A.  concurred. 

Appeal  disinissed  with  costs. 

Solicitors  for  the  appellants,  Stokes,  Saunders, 
and  Stokes. 

Solicitors  for  the  respondents,  Clarkson,  Son, 
and  Greenwell. 
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Reported  by  J.  E.  Thokmov,  Esq.,  Barriiter-at-Law. 


(Before  Vico-Chancellor  Hall.) 

Monday,  Nov.  20, 1876. 

Ranken  v.  Alfabo. 

Bill — Cargo — Specific  appropriation — Lien — 
Equitable  assignment. 

Y.j  a  merchant,  in  Costa  Rica,  shipped  coffee  to 
M.  and  Co.,  London,  "  on  the  strength  of"  which 
he  drew  bills  on  M.  and   Co.,  requesting  them 
to  have  the  coffee   sold   for  his    account,    and 
the  proceeds   passed  to  his  credit.     There  was 
an  agreement   between   Y.  and  E.  and   Co.,  of 
Panama,  to   share  profits    and  losses   on  this 
transaction.     The  bills  came  into  possession  of 
the  plaintiffs,  who  presented  them  for  acceptance 
to  M.  and  Co.,  but  the  latter  refused  to  accept 
them.     Y.  wrote  to  S.,  asking  him  to  honour  the 
drafts  and  obtain  the  bills  of  lading  of  the  coffee 
from  M.  and  Co.,  by  whom  they  were  accordingly 
handed  over  to  S. 
S.  wrote  to  the  plaintiffs,  saying  that  he  expected 
soon  to  get  the  delivery  warrants  of  the  coffee, 
and  tliat  he  could  dispose  of  the  coffee  as  instructed 
by  the  sender. 
M.  and  Co.  were  creditors  to  a  large  extent  of  E. 
and  Co.,  whose  agent  they  affirmed  Y.  to  be,  and 
they  caused  an  attachment  to  issue  out  of  the 
Lord  Mayor's  Court  against  the  coffee. 
8.  then  paid  the  proceeds  of  sale  into  court,  and 
the    plaintiffs    applied  to  Ibave  their  bills  paid 
thereout  on  the  ground  that  tlie  coffee  had  been 
specifically  appropriated  to  the  bills,  and  that  S. 
had  made  an  equitable  assignment  of  a  part  of 
the  coffee  equal  in  amount  to  the  bills. 
Held,  following    Robey  and    Co.'s    Perseverance 
Iron  Works  v.  Oilier  (ante  vol.  1,  p.  413 ;  27 
L.  T.  Rep.  N.  S.  362 ;  L.  Rep.  7  Ch.  App.  695) 
that  there  was  no  such  appropriation,  arid  thai 
S.  had   no    authority  to  make   such   equitable 
assignment. 
Frith  v.  Forbes  (1  Mar.  Law  Cos.  0.  S.  251 ;  6 
L.   T.  Rep.  N.  S.  847;  4  Be  Q.  F.  %  J.  409) 
distinguished  on  the  ground  that  in  that  case  the 
bills  showed  on  the  face  of  them  that  they  were 
appropriated  to  the  cargo. 
The   plaintiffs,    Peter    Ranken,    Clement    John 
Andrew  Ulloq,  and  John  Francis  Chalmers,  are 
merchants,  carrying  on  business  under  the  firm  of 
Chalmers,  Guthrie,  and  Co.,  and  now  suing  on 
behalf  of  themselves  and  other  holders  of  the 
bills  of  exchange  hereafter  mentioned. 

Between  the  1st  and  17th  April  1874,  the  de- 
fendant Yldefonso  Alfaro,  who  is  a  merchant 
carrying  on  business  at  San  Jos6,  in  the  Republic 
of  Costa  Rica,  shipped  and  consigned  three  several 
parcels  amounting  in  the  whole  to  808  sacks  of 
coffee,  belonging  to  him,  to  the  defendants,  Assur 
Henry  Moses,  Moses  Henry  Moses,  Alfred  Merton, 
Arthur  Abraham  Levy,  and  Edward  Levy,  mer- 
chants, carrying  on  business  in  co-partnership,  in 
Fenchurch-street,  in  the  city  of  London,  under 
the  firm  of  Moses,  Levy,  and  Co.,  and  drow  various 
bills  of  exohange  thereon.     • 

On  or  about  the  5th  April,  the  said  Yldefonso 
Alfaro  wrote  to  Moses,  Levy,  and  Go.,  a  letter  in 
Spanish,  of  whioh  the  following  is  a  translation : 
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San  Jose*,  5th  April  1874. 
Messrs,  Moses,  Levy,  and  Co.,  London. 

Gentlemen, — I  inclose  to  yon  a  letter  of  recommen- 
dation of  Messrs.  Eloy,  Alfaro,  and  Co.,  of  Panama, 
authorising-  me  to  draw  on  yon  at  the  rate  of  41.  per 
quintal  of  coffee,  which  I  may  ship  for  my  account  to 
your  consignment. 

On  the  strength  of  this  I  have  drawn  on  yon  the  fol- 
lowing drafts : 
£ 

200  No.  112,  to  the  order  of  Mr.  Miguel  Cyelos,  at  90  days. 
600  No.  113,  to  the  order  of  Mr.  Adolfo  Bonilla,  at  90  days. 
600   No.  114,  to  the  same. 

£1900 
Thirteen  hundred  pounds  sterling,  which  I  hope  you 
will  please  accept  and  pay  at  maturity,  to  the  debit  of 
my  aocount. 

My  agent,  Mr.  Nicolas  Pefia,  of  Puntarenas,  will 
remit  to  you  a  bill  of  lading  of  said  coffee.  Ud  to  to-day 
I  thave  advioe  that  they  have  remitted  you  already  220 
sacks  coffee  with  1301b.  each,  and  by  the  present  another 
parcel  will  go  forward,  of  which  I  cannot  know  to-day 
the  number  of  sacks  that  can  be  shipped.  Said  coffee  I 
request  you  to  have  sold  for  my  account,  and  its  pro- 
ceeds passed  to  my  credit. 

In  this  transaction  Messrs.  Eloy,  Alfaro,  and  Co.,  of 
Panama,  have  a  share,  being  interested  for  a  half  of  the 
profit  or  loss.  On  the  strength  of  this,  I  hope  you  will 
please  follow  the  instructions  which  said  gentlemen  may 
give  you.  By  the  succeeding  steamers  I  shall  continue 
remitting  you  greater  quantities  of  sacks. 

I  avail  myself  of  this  opportunity  to  offer  you  my 
services  in  this  place,  and  remain,  yours  truly, 

(Signed)  Yldefonso  Alfaeo. 

The  bills  for  600Z.  and  5001.  respectively  men- 
tioned in  the  said  letter  were  two  bills  of  exchange 
both  dated  the  31st  March  1874,  and  drawn  by  the 
said  Yldefonso  Alfaro  upon  Moses,  Levy,  and  Co., 
in  favour  of  a  Signor  Adolfo  Bonilla,  who  on  the 
same  day  sold  and  indorsed  the  same  to  Messrs. 
Blanco  of  Triqueros,  of  San  Salvador,  in  America, 
who  in  turn  indorsed  and  forwarded  them  to  the 
plaintiffs,  their  correspondents  in  England.  The 
plaintiffs  paid  full  value  for  the  bills,  and  now 
hold  them. 

On  or  about  the  15th    April  1874,   the  said 

Yldefonso  Alfaro  wrote  to  the  said  Messrs.  Moses, 

Levy,  and  Co.,  a  letter  in  Spanish,  of  which  the 

following  is  a  translation  : 

San  Jose\  15th  April  1874. 
Messrs.  Moses,  Levy,  and  Co.,  London. 

Dear  Sirs, — Without  any  of  yours,  I  address  the 
present  lines  to  you,  to  advise  you  of  the  drafts  1  have 
drawn  on  you,  on  the  same  terms  as  heretofore  : 

£   0. 

600    0  No.  125,  of  Mr.  E.  Huard,  at  90  days,  dated  10th  inst. 

100    0  No.  126,  do.  do.  do. 

125    0  No.  127,  of  Mr.  Pedro  Garcia  do. 

291  14  No.  133,  of  Mr.  Gasto  Gomez  do. 

200    0  No.  134,  of  Messrs.  Juan  Fernandez  &  Sons  do. 

700    0  No.  135,  of  Messrs.  B.  Fernandez  and  Co.  do. 

600    0  No.  137,  of  Mr.  Joaquim  Cantaglio  do. 

£221614 

Two  thousand  two  hundred  and  sixteen  pounds,  fourteen 
shillings,  which  I  trust  you  will  accept  and  pay  at  ma- 
turity, debiting  me  for  their  respective  amounts,  upon 
the  same  terms  as  before. 

Coffee. — With  a  fall  of  the  price  there,  the  quintal  has 
gone  down  $2  upon  its  price.  My  agent  in  Puntarenas 
remits  you,  by  each  steamer,  bill  of  lading  of  shipment 
of  above  articles >  consigned  to  you,  all  of  which  please 
have  sold  according  to  my  previous  instructions.  My 
opinion  is  that,  given  a  fall  of  price  there,  it  will  be  better 
to  keep  it  three  months  longer,  after  which  time  1  believe 
it  would  fetch  a  better  price. — Yours,  &c., 

(Signed)  Yldefonso  Alfabo. 

The  said  Yldefonso  Alfaro  drew  several  other 
bills  in  like  manner  on  Moses,  Levy,  and  Co.  The 
total  amount  of  the  bills  was  42567.  14*.  Ylde- 
fonso Alfaro  also  through  his  agent,  the  said 
Nicolas  Pefia,  forwarded  to  Moses,  Levy,  and  Co., 


and  they  on  the  13th  and  16th  May  1874,  re 
all  the  bills  of  lading,  shipping  document 
warrants,  relating  to  the  said  shipments. 

On  the  14th  May,  the  plaintiffs  present* 
said  bills  of  600L  and  50OI.  respectively,  to  I 
Moses,  Levy,  and  Co.  for  acceptance.  The} 
however,  refused  without  cause  assigned,  f 
the  same  day  accordingly,  the  plaintiffs  < 
them  to  be  protested  for  aon-acceptance,  an 
held  them  to  await  maturity — they  being  1 
ninety  days'  sight. 

In  consequence  of  this  the  defendant  Yld 
Alfaro  addressed  the  following  letter  to  tl 
f endant  Schwars : 

Costa  Rica,  San  Joel,  17th  June 
Mr.  F.  M.  Sohwarz,  London. 

Dear  Sir, — At  the  suggestion  of  Messrs.  J. 
and  Co.,  of  Panama,  I  take  the  opportunity  of  inf 
yon,  that  haying  made  various  consignments  d 
for  my  risk  and  account  to  Messrs.  Mo8es,Lery,  a 
of  your  city,  amounting  to  806  sacks  (105,03011 
drawn  upon  them  for  42561.  14s.  sterling,  as  per 
at  foot,  said  hills  have  not  been  accepted ;  thei 
tainin£  that  my  former  letter,  in  which  I  gave  u 
strnotions,  was  never  received  by  them. 

I  therefore  beg  of  yon  to  take  charge  of  this  o 
ment  and  to  realise  it,  honouring  all  my  drafts,  w 
account  of  it  I  drew  upon  Messrs.  Moses,  Levy,  a 
and  for  which  yon  will  kindly  ask  them  for  a  list 
holders  of  the  said  drafts.  If  the  proceeds  of  thi 
should  not  be  sufficient  to  oover  the  drafts,  telegi 
Messrs.  Eloy,  Alfaro,  and  Co.,  of  Panama,  so  tat 
may  inform  me  of  the  sum  wanting,  which  I  will 
diately  remit. 

I  will  now  explain  to  yon  how  I  came  to  ento 
the  transactions  with  these  gentlemen. 

At  the  beginning  of  this  year  I  wrote  to  Metsrt 
Alfaro,  and  Co.,  of  Panama,  requesting  them  to  ss 
some  letters  of  recommendation  to  Europe,  and  ; 
same  time  authorise  me  to  draw  upon  the  house: 
which  I  should  commence  business  at  the  rate  of  4 
quintal,  for  coffee  sent  to  it  in  consignment,  for  m 
and  account.  In  reply  to  this,  the  said  Messrs. 
Alfaro,  and  Co.  sent  me  several  letters  such  as  I  de 
and  further  proposed  that  we  should  do  the  bn 
jointly,  sharing  losses  and  gains,  which  propc 
accepted,  as  the  manager  of  the  said  house,  Mi 
Eloy,  Alfaro,  and  Co.,  is  my  brother. 

I  inclose  you  copies  of  my  letters  to  Messrs.  1 
Levy,  and  Co.  for  your  guidance.  I  also  send  j 
power  of  attorney,  for  you  to  claim,  the  conwgnm 
those  gentlemen,  or  else  its  proceeds  in  case  it  be  sf 

I  do  not  for  a  moment  doubt  but  that  you  wills 
to  this  affair  as  if  it  were  your  own,  and  that  yes 
take  all  means  in  your  power  to  prevent  my  reptt 
suffering  commercially  or  morally. 

I  take  this  opportunity  of  subscribing  myself- 
most  obedient  servant,  Yldefonso  Altai 

The  "former  letter"  referred  to  in  the 
paragraph  of  this  letter  was  the  one  dated  5th  J 
1874,  above  set  out.  The  "  details  at  foot"*1 
referred  to  consisted  of  a  lidt  of  drafts  on  Ml 
Levy,  and  Co.,  among  which  were  the  i 
numbered  113  and  114  for  6001.  and  5001.  M 
tively. 

In  the  said  letter  of  the  17th  June  1874  • 
were  inclosed  of  Yldefonso  Alfaro's  letters  d 
5th  and  15th  April  above  set  out.  The  ptofr 
contended  that  the  said  F.  M.  Schwarz  waetisl 
constituted  special  agent  of  Yldefonso  AlftftW 
respect  to  the  property  and  matters  whkl ! 
the  subject  of  the  suit. 

Accordingly  the  defendant,  F.  M.  SchlH 
bis  clerk  communicated  to  Moses,  Levy,  sift 
the  contents  of  the  letter  of  the  17th  J\ 

applied  to  them  for  a  list  of  the 

bills,  and  also  for  the  bills  of  la^H^ 
documents,  and  warrants  relating  to 
coffee. 
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On  op  about  14th  Aug.  1874,  the  said  F.  M. 
Schwarz  received  from  Moses,  Levy,  and  Co.  the 
Following  letter : 

London,  14th  Aug.  1874. 
Mr.  F.  M.  Schwarz. 

Dear  Sir — At  onr  re  nest  wo  hand  you  list  of  bills 
drawn  on  us  by  Senor  Don  Yldefonso  Alfaro,  and  also  in 
whoso  hands  they  are.  We  shall  take  care  to  refer  the 
holders  of  such  bills,  when  they  become  due,  to  yourself 
for  payment. — We  are,  dear  Sir,  yours  truly, 

(Signed)  Moses,  Levy,  and  Co. 

(A  list  of  the  bills,  &c,  was  appended.) 

On  the  15th  Aug.  1874,  the  said  bills  for  6007. 
and  5007.  became  due,  and  were  presented  for  pay- 
ment to  Moses,  Levy,  and  Co ,  who  refused  to  pay 
either  of  them,  and  the  plaintiffs  had  them  accord- 
ingly protested  for  nonpayment.  On  the  same 
day  the  plaintiffs  received  from  the  defendant, 
F.  M.  Schwarz,  the  following  memorandum  : 

(Memorandum.) 

14th  Aug.  1874. 
From  F.  M.  Schwarz,  10,  Basinghall- street, 
London,  E.C., 

To  Messrs.  Chalmers,  Guthrie,  and  Co., 
9,  Idol* lane,  Tower. street. 
JB600)  Drawn  by  Tldefoneo  Alfaro,  of  San  Jose* 
J8500f    de  Costa  Rica,  on  Moses,  Levy,  and  Co. 

Please  take  note  that  I  expect  to  receive  from  Messrs. 
Moses,  Levy,  and  Co.,  early  next  week,  delivery  of  the 
coffee  sent  by  drawee  [a  clerical  error  for  "drawer*'] 
against  the  above,  and  that  I  will  then  again  write  to 
you  on  this  subject. 

Paragraph  13. — Shortly  afterwards — namely,  on 
the  17th  Aug.  1874— the  said  F.  M.  Schwarz  re- 
ceived from  Moses,  Levy,  and  Co.,  the  delivery 
warrants  relating  to  the  said  808  sacks  of  coffee, 
and  on  the  17th  Aug.  wrote  and  sent  to  the  plain- 
tiffs tho  following  memorandum : 

(Memorandum.) 

17th  Aug.  1874. 
From  F.  M.  Schwarz,  10,  Basinghall-street, 
London,  E.C., 

To  Messrs.  Chalmers,  Guthrie,  and  Co., 
9,  Idol-lane,  Tower-street. 
.  Referring  to  my  memorandum  of  the  14th  inst.,  I  beg 
to  inform  you  that  Messrs.  Moses,  Levy  have  now  handed 
me  over  the  warrants  for  the  coffee  sent  by  Mr  Yldefonso 
Alfaro,  and  that  I  shall  dispose  of  same  as  instructed  by 
Bender,  and  will  let  you  have  further  particulars  in  due 
time. 

The  said  F.  M.  Schwarz  paid  in  exchange  for 
the  said  delivery  warrants  the  charges  for  freight 
for  the  said  coffee  and  other  expenses,  amounting 
to  4647.  lis. 

On  the  20th  Aug.  1874,  the  plaintiffs  received 
from  the  said  F.  M.  Schwarz  another  memorandum, 
to  the  effect  that  an  attachment  had  been  served 
upon  him  in  reference  to  the  coffee,  and  that  he 
requested  to  be  informed  if  they  (tho  plaintiffs) 
wished  to  take  any  steps  to  protect  their  interests 
in  this  matter. 

The  attachment  had  issued  on  the  17th  Aug. 
1874  out  of  the  Lord  Mayor's  Court  on  behalf  of 
Moses,  Levy,  and  Co.  in  an  action  which  they  had 
commenced  against  Eloy,  Alfaro,  and  Co. 

On  the  20th  Aug.  1874  tho  plaintiffs  entered 
an  action  against  the  said  Yldefonso  Alfaro  as 
holders  of  the  said  bills  for  6007.  and  5007.  respec- 
tively. 

On  Aug.  21st  F.  M.  Schwarz  sold  a  portion 
of  the  coffee,  and  the  plaintiffs  applied  to  him  to 

Sty  the  said  bills  out  of  the  proceeds  of  sale. 
ut  Schwarz  refused  to  do  so,  on  the  ground  of 
the  attachment.  The  original  bill  was  tiled  24th 
Aug.  1874,  and  shortly  afterwards  the  defendant, 
F.  M.  Schwarz,  sold  the  rest  of  the  coffee,  and 


under  an  order  of  the  court  paid  the  proceeds  of 
the  sale  into  court,  amounting  to  36927.  12s. 

The  plaintiffs  claimed  that  the  coffee  was  speci- 
fically appropriated  to  meet  tho  said  bills  of 
exchange,  and  that  the  proceeds  of  the  sale  might 
be  paid  to  them  and  to  the  other  holders  of  the 
bills  proportionally,  and  that  the  defendants, 
Moses,  Levy,  and  Co.,  might  be  restrained  from 
prosecuting  their  action  in  the  Lord  Mayor's 
Court. 

By  the  answer  of  Moses,  Levy,  and  Co.,  it 
appeared  that  they  had  had  large  dealings  with 
Eloy /Alfaro,  and  Co.,  and  that  the  latter  firm  were 
very  heavily  in  their  debt.  A  long  correspon- 
dence between  the  two  firms  was  set  out.  It 
appeared  that  Eloy,  Alfaro,  and  Co.  had  promised 
to  send  2000  bags  of  coffee  to  Moses,  Levy,  and 
Co.,  in  part  payment  of  the  balance  owing. 

In  a  letter  from  Eloy,  Alfaro,  and  Co.  to  Moses, 
Levy,  and  Co.,  dated  4th  April  1874,  the  following 
passage  occurs  :  "  We  confirm  your  last  of  the 
20th  March.  Mr.  Ydlofonso  Alfaro  writes  advising 
us  that  he  has  already  commenced  his  shipments 
of  coffee  of  which  we  have  spoken  to  you,  and 
that  in  all  the  present  month  he  will  have  sent 
you  the  whole  ot  the  2000  bags  promised  by  us 
.  .  With  the  drafts  which  Mr.  Yldefonso 
Alfaro  may  draw  on  you  against  B/L  coffee,  we 
expect  that  the  credit  with  you  will  be  arranged 
(or  settled)  in  taking  care  to  make  our  remittances 
also  in  bills,  so  that  they  may  arrive  in  time  for 
the  due  dates  by  which  our  banking  account  with 
you  will  be  terminated."  And  on  the  15th  May 
1874,  Moses,  Levy,  and  Co.  wrote  to  Yedefonso 
Alfaro  in  answer  to  his  letter  of  the  15th  April 
above  set  out  a  letter,  in  which  they  said :  "  We 
have  received  some  B/L  of  small  lots  of  coffee  per 
tho  steamer  just  arrived,  which,  as  per  advice 
from  the  friends  Eloy,  Alfaro,  and  Co.,  of  Panama, 
are  part  of  2000  bags  which  they  promised  you 
would  send  us  for  the  account  of  themselves," 
Their  case,  therefore,  was  that  the  808  bags  of 
coffee  were  part  of  the  2000  bags  promised  by 
Eloy,  Alfaro,  and  Co.,  and  that  Yldefonso  Alfaro 
was  the  agent  of  Yldefonso  Alfaro.  They  denied 
that  the  billholders  had  any  lien  on  the  proceeds 
of  the  coffee,  and  that  even  if  the  coffee  belonged 
in  part  to  Yldefonso  Alfaro,  it  belonged  in  part 
also  to  Eloy,  Alfaro,  and  Co.,  who  were  admitted  to 
be  entitled  to  a  share  in  its  proceeds,  and  they 
claimed  to  be  entitled  to  at  least  an  equivalent 
share  in  the  proceeds  of  the  sale  thereof. 

Dickinson,  Q.C.  and  Rawlins  for  tho  plaintiffs.— 
The  real  question  is  this.  A  fund  has  been  brought 
into  court  which  the  plaintiffs  claim  as  the  holders 
of  the  bills,  to  which  the  goods  of  which  the  fund 
in  court  is  the  proceeds  was  appropriated.  Now 
the  coffee  was  Y ldefonso's  coffee.  He  consigned 
it  to  Moses,  Levy,  and  Co.,  for  them  to  take  it  for 
him.  They  were  to  credit  him  with  the  proceeds 
of  the  coffee,  and  they  were  to  debit  him  with  the 
bills.  There  was  no  other  transaction  between 
them.  Eloy,  Alfaro,  and  Co.  had  no  interest  in  the 
cargo.  Yldefonso  Alfaro  cannot  be  affected  by 
the  representations  of  Eloy,  Alfaro,  and  Co.  This 
was  simply  a  debtor  and  creditor  account  between 
Yldefonso  Alfaro  and  Moses,  Levy,  and  Co.  created 
for  tho  first  and  only  time.  The  coffee  was  to 
cover  the  bills,  and  was  specifically  appropriated 
to  the  bills,  a  balance  to  be  'struck.  It  makes  no 
difference  that  Eloy,  Alfaro,  and  Co.  were  to  share 
in  that  balance.    The  coffee  was  the  sole  property 
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of  Yldefonso  Alfaro,  and  Eloy,  Alfaro,  and  Co.  had 
no  share  in  it  though  they  had  in  the  proceeds. 
But  they  claim  the  actual  coffee  itself.  Now,  two 
facts  are  clear,  and  the  deduction  of  law  from 
those  facts  is  eaually  clear.  First,  the  fact, 
established  by  undisputed  evidence,  that  the  coffee 
never  was  the  property  of  Eloy,  Alfaro,  and  Co. ; 
secondly,  that  Yldefonso  Alfaro  was  not  the  agent 
of  Eloy,  Alfaro,  and  Co.,  and,  thirdly,  that  by  law 
an  interest  in  the  profits  arising  from  the  sale  of 
goods  is  not  an  interest  in  the  goods  themselves. 
This  is  fully  established.  The  most  recent  case  is 
Alfaro  y.  De  la  Torre  (34  L.  T.  Rep.  N.S.  122) 
where  it  is  laid  down  that  where  a  person  ships 
{roods  on  the  "  half  joint "  account  as  it  is  called, 
that  is,  that  another  person  is  to  share  in  half  the 
profits,  that  interest  in  the  profits  gives  that  other 
person  no  property  in  the  goods.  We  should  have 
been  paid  in  due  course,  but  for  the  proceedings 
in  the  Lord  Mayor's  Court,  but  we  could  only 
interfere  with  the  proceeds  by  coming  here. 
Besides,  Schwarz  had  authority  to  appropriate  the 
goods  or  to  make  an  equitable  assignment  of 
them. 

Hastings,  Q.C.  and  Romer,  for  the  defendants 
Yldefonso  Alfaro,  and  Schwarz. 

Robinson,  Q.C.  and  A.  Young  for  the  defendants 
Moses,  Levy,  and  Co. 

The  case  is  completely  covered  by  Citizens'  Bank 
of  Louisiana  v.  First  National  Bank  of  New 
Orleans  (L.  Rep.  6.  H.  L.  353).  To  establish  the 
plaintiffs'  bill  there  must  be  a  clear  case  of  appro- 
priation of  the  goods  to  meet  the  bills.  If  there 
was  such  appropriation,  it  was  made  by  Schwarz, 
and  is  stated  in  the  12th,  13th,  and  14th  paragraphs 
of  the  bill.  It  cannot  be  contended  that  Schwarz's 
memorandum  amounted  to  a  specific  appropriation. 
There  is  a  statement  that  the  coffee  was  sent 
against  the  bills  drawn,  but  that  does  not  consti- 
tute specific  appropriation.  The  latest  case  on 
this  subject  is  Bobey  and  Co.'s  Perseverance  Iron 
Works  v.  Oilier  (ante,  vol.  1,  p.  413  ;  L.  Rep.  7  Ch. 
Ap.  695 ;  27  L.  T.  Rep.  N.S.  362)  which  was  a 
case  of  actual  bills  of  lading  sent  against  bills 
of  exchange,  and  it  was  held  that  there  was 
no  specifio  appropriation.  The  bill  in  that  case 
was  founded  upon  Frith  v.  Forbes  (1  Mar.  Law  Cas. 
0.  S.  253 ;  4  De  G.  F.  &  J.  409 ;  6  L.  T.  Rep.  N.S. 
847).  Now,  there  was  no  authority  given  to 
Schwarz  to  make  such  an  appropriation  or  an 
equitable  assignment;  Yklei'onso's  letter  to 
Schwarz  certainly  gives  no  such  authority.  See 
also  Thomson  v.  Simpson  (L.  Rep.  5  Ch.  659); 
Everett  v.  Williams  (14  East,  582).  On  both 
grounds  the  plaintiffs'  bill  is  misconceived.  The 
plaintiffs  had  no  claim  either  on  the  ground  of 
specific  appropriation  or  on  this  afterthought  of 
Schwarz's  authority  which  is  not  suggested  in  the 
bill. 

Dickinson  in  reply. — In  Tliomson  v.  Simpson  the 
question  simply  was,  did  the  conversation  between 
the  two  bank  managers  amount  to  an  appropri- 
ation ?  In  that  case  there  was  a  mere  represen- 
tation, a  truthful  statement  of  what  was  in  fact  the 
ordinary  course  of  business  between  the  Liverpool 
and  the  New  Orleans  Bank.  The  element  was 
wanting  which  is  present  in  this  case  of  a 
direction  to  apply  the  money  to  the  particular  bill. 
There  was  no  direction  to  the  person  in  whose 
hands  the  funds  were  to  apply  them  to  meet  the 
particular  bills.  It  was  not  the  case  of  a  direction, 
with  the  number,  date,  and  amount  of  the  bills 


given,  to  appropriate  them  to  goods  equally 
ascertained.  In  Bobey  and  Co.'s  Peru* 
Iron  Works  v.  OUier  it  was  held  that  thar 
no  specific  appropriation,  because  it  a 
amounted  to  this,  "Oat  of  my  moneyi 
my  drafts."  There  were  two  circumstances i 
Lord  Justice  James  said  distinguished  JJol 
OUier  from  Frith  v.  Forbes.  In  Friih  v.  1 
the  person  who  gave  the  directions  was  sole  • 
of  the  goods ;  so  he  was  here.  In  Bobey  v. 
he  was  not.  Secondly,  in  Frith  v.  Forber,  as 
the  proceeds  were  to  be  applied  to  specified 
Frith  v.  Forbes  is  still  good  law  and  comp 
covers  this  case. 

Hall,  V.O. — The  argument  of  Mr.  Sol 
supplemented  by  what  Mr.  Dickinson  has 
and  the  references  which  have  been  made  1 
authorities  lead  me  to  the  conclusion  tht 
plaintiffs'  bill  cannot  be  maintained.  Thif 
not  being  altogether  identical  with  Frith  v.  J 
must  be  taken  to  fall  within  the  princip 
Bobey  and  Co.'s  Perseverance  Iron  Won 
OUier.  In  Frith  v.  Forbes  there  was  one  fa 
to  which  both  the  Lords  Justices  adverted,  an 
which  Lord  Justice  Turner  relied,  viz.,  that  a 
face  of  the  bills  (or  at  least  of  two  of  them)  it 
shown  that  they  were  expressly  drawn  against 
proceeds  of  the  cargo.  That  circumstanoe  d 
not  exist  in  the  present  case.  In  Bobey  < 
Oo.'s  Perseverance  Iron  Works  v.  OUier  I 
Lord  Justice  James  was  not  prepared  to  ji 
that  the  mere  circumstance  of  a  bill  of  exchisj 
purporting  to  be  drawn  against  a  particular**]!! 
makes  it  carry  a  lien  on  that  cargo  into  the  hmk 
of  every  holder  of  the  bill.  "  In  Fritii  v.  Mr 
the  Lord  Justice  said,  "  there  were  groundifc 
saying  that  the  intention  was  to  give  Frith,  Sai 
and  Co.  an  equitable  interest  in  the  cargo,  for  til 
letters  of  the  consignor  to  the  consignees  reftnrf 
to  bills  of  exchange  which  the  consignor  hi 
drawn  in  favour  of  Frith,  Sands,  and  Co.  Bsl 
the  reference  is  only  to  bills,  which  the  consigs* 
had  drawn  to  his  own  order,  not  mentioning  if 
third  parties."  Lord  Justice  Mellish  does  ii 
even  advert  to  this  last  circumstance.  It  se* 
that  in  the  first  letter  dated  the  15th  April  1& 
which  was  a  letter  of  advice  to  Moses,  Levy,  ■ 
Co.,  there  is  mention  made  of  bills  drawn  ontfc^ 
on  the  same  terms  as  heretofore,  mentioning  fcj 
names  of  the  bills  as  in  Frith  v.  Forbes,  ba*  ^ 
mentioning  the  additional  ingredient  which  Jj 
found  in  that  case.  Here  we  have  not  got  fchij 
ingredients  which  existed  in  Frith  v.  Forbet. 
have  not  the  additional  ingredient  of  a  bill  a 
face  of  it  showing  that  it  is  drawn  on  account  I 
particular  cargo. 

It  seems  to  me,  therefore,  having  regif 
the  absence  of   this  feature   in    this  case, 
I  cannot  hold  that  there  was  an  appi  . 
of  the  proceeds  of  the  cargoes  in  favour  oT 
persons  in  whose  favour  the  bills  were  *^ 
either  in  virtue  of  the  bills  being  drawn  m( 
favour  or  by  the  instructions  given  to  the   ' 
consignees  or  by  these  two  circumstances 
together.    The  case,  therefore,  as  regards 
priation  as  originally  constituted  seems  to' 
to  be  established. 

But  the  case  does  not  remain  here, 
place :    Moses,    Levy,  and  Go.  refused 
anything  to  do  with  the  transaction, 
were    covered,   and  Moses,    Levy,  wad 
not  accept.    It  was  their  business,  tl 
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of  God,  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  river,  and 

steam  navigation  of  whatever  nature  and  kind 
soever  daring  the  said  voyage  always  excepted).  ' 
The  freight  to  be  paid  as  follows  !  one-third  to  be 
advanced  on  signing  bills  of  lading  if  required,  less   . 
3  per  cent,  to  cover  all  charges,  and  the  balance  in  I 
cash  in  London  against  certificate  of  right  delivery 
of  the  cargo. 

2.  By  the  "charter-party  it  was,  amongst  other 
things,  agreed  that  the  ship  should  have  liberty 
to  call  at  Havre  to  complete  cargo  for  ports  on  the  , 
way,  it  being  understood  that   she  should  not 
remain  in  Havre  moro  than  72  hours. 

3.  The  ship,  after  the  date  of  the  charter-party,  , 
arrived  at  Dunkirk,  and  there  met  with  an  accident 
which  necessitated  her  being  repaired,  for  which 
purpose  she  went  to  Sunderland,  and  this  delayed 
her  arrival  at  Middlesborough  for  some  time. 

■4.  By  a  second  charter-party,  dated  the  3rd 
Nov.  1873,  and  made  between  the  same  parties,  it  I 
was  agreed  that  the  Meredith  should,  with  all  con- 
venient speed,  proceed  to  Middlesborough -on -Tees 
after  repairs,  and  there  load  from  the  agents  of  tbo 
defendants  about  800  tons  of  railway  iron,  in  addi- 
tion to  900  tons  as  per  charter-party  of  the  7th 
Oct,|;  and  being  so  loaded  should  therewith  pro- 
ceed to  Taganrog,  or  near  thereto  as  she  might 
safely  get,  and  deliver  the  same  afloat,  on  being 
paid  freight  at  the  rate  of  27s.  6d.  per  ton  of  20  cwt., 
in  the  same  manner  as  by  the  first  charter. 

5  and  6.  Both  charter-parties  contained  the 
following  provisions : 

Ship  to  have  an  absolute  lien  for  all  freight,  dead 
freight,  and  demurrage. 

To  address  to  charterer's  agents,  Messrs.  Berthold, 
Smith,  and  Co.,  Taganrog,  paying  2  per  oent.  com- 
mission. 

Captain  to  telegraph  from  Constantinople  and  Kertch 

his  departure  and  weight  of  cargo  to   the  agent  of  the 

Rostoff   and   Wlaiiikowkese  Railway  Company,  Tagan. 

rog,  or  in  default  he  will  have  no  claim  for  demurrage. 

7-  The  Meredith,  so  soon  as  she  was  repaired, 

Iiroceeded  to  Middlesborongh-on-Teea  and  there 
oaded  from  the  agents  of  the  defendants  000  tout, 
of  railway  iron  under  the  first  charter-party,  and 
299£  tons  of  railway  iron  under  the  second  charter. 
party. 

8.  The  freights  payable  under  the  two  charter- 
parties  respectively  are  the  sums  sought  to  be 
recovered,  as  above  stated. 

9.  The  Meredith,  so  soon  as  she  was  ho  loaded, 
proceeded  on  her  voyage  to  Taganrog,  and  arrived 
at  Kertch  on  the  17th  Dec.  1873. 

10.  Upon  arriving  at  Kertch  the  captain  of  the 
Meredith  found — and  it  was  the  fact— that  the  Sea 
of  Azov  was  then  closed  by  ice,  that  the  naviga- 
tion of  the  port  of  Taganrog  was  effectually  closed. 
and  all  the  buoys,  lightship,  and  other  marks  fot' 
navigation  had  been  removed  for  the  winter. 

_ll.  The  captain  thereupon  proposed  to  discharge 
his  cargo  at  Kertch,  and  made  a  protest  at  thai 
place,  of  which  the  following  are  the  material 
parts: 

Protest.  Steamer  Meredith. 
Arrived  in  Kertoh  on  the  17th  Dec.  1873,  with  a  cargo 
of  railway  iron  (bars),  consigned  to  the  Boatoff  anil 
Wladikowkese  Railway  Company,  I  found  that  the  Sea  of 
Azov  was  closed  by  ice,  and  that  the  navigation  of  th 
port  of  Taganrog,  where  the  ship  had  to  deliver  th 
cargo,  was  officially  and  to  all  purposes  closed,  and  all 
the  buoys,  lightships,  and  other  marks  for  the  navigation 
of  its  intricate  gal!  were  removed  for  the  winter.  Basin 
myself  upon  the  oharter-partj,  and  pointedly  to  that  pat  I 
of  it  beginning  with  "  Taganrog,  oi 


ho  may  safely  get,"  and  neoct  to  the  part  of  it 
with  "thoactof  God,"  and  ending  with  all 
r.ther  accident,  dangers  of  the  sea,  riven,  i 
navigation  of  whatever  nature  and  kind  soever 
said  voyage  always  excepted,"  I  determined  ta 
the  cargo  at  Kertoh,  as  the  nosjest  port  to  Ti 
which  the  steamer  oould  safely  approach,  all  el 


iiessrs.   Berthold,  Smith,    and  Co.,  by  telcgt 
from  Kertch  the  18th  Dec. 

Aoting  on  the  aforesaid,  lam  discharging  a 
(his  port  of  Kertoh  undor  protest,  and  at  the  « 
risk  of  the  consignees  Or  whom  it  may  cone 
documents  for  the  reception  of  the  same  havt 
lentcd,  consequently  I  hereby  solemnly  pnm 
mch  receivers  of  said  carffo,  holding  them: 
(or  all  detention,  loss  of  time,  eitra  expena 
Custom  House  for  late  presentation  of  doom 
whatsoever  other  charges  to  which  I  may  ben 
20th  Deo.  1873. 

12.  On  the  19th  Dec  1873,  Messrs.  1 
Smith,  and  Co.,  on  behalf  of  the  defendi 
the  following  telegram,  which  whs  receive 
captain  before  he  bad  commenced  the  dud 


o  near  thereunto  as 


If  you  discharge  your 
be  held"  responsible  all    consequences  is 
charter-party." 

13.  Kertch  was,  under  the  circnmitii 
near  to  Taganrog  as  the  Meredith  conld  get 
thirty  miles)  so  long  as  the  Sesof  AioraM 
by  ice,  which,  according  to  the  ordinary  «s 
weather,  would  have  been  until  the  bit*1 
the  month  of  Aprill874. 

14  As  no  bill  of  lading  for  the  cargoes 
duced  to  the  captain  of  the  Meredith  at  Sat 
in  order  to  protect  the  ship,  landed  the  «■ 
Kertch,  and  gave  it  into  the  custody  of  tbsO 
House  authorities  there. 

15.  By  the  bills  of  lading,  signed  bythm 
the  cargo  was  mado  deliverable  st  the  9 
Tagiinrog,  "  all  and  every  the  danpers  su 
dents  of  the  seas  and  of  navigation  of  what  I 
or  kind  soever  excepted,  unto  the  Boas' 
Wladikowkese  Bailwoy  Company,  freagM 
other  conditions  as  per  charter-party-  0* 
npply  to  Messrs.  Berthold,  Smith,  tat 
Taganrog." 

16.  After  a  part  of  the  cargo  bad  be»l 
one  Jean  Deopik,  a  merchant  at  Kertck,o 
the  cargo  under  a  power  of  attorney  fci 
Rostoff  and  Wladikowkese  Railway  Coor- 

17.  When  the  whole  cargo  had  been  de 
the   Custom    authorities  at  Kertch,  fa> 

E reduced  to  them  copies  of  the  charter 
ill  of  lading  for  the  cargo  and  his  p 
torncy ;  and  thereupon  the  cargo  was  it 
I  him  by  the  Custom  Bouse  autboriueij 
I  payment  of  any  freight,  and  notwithsi 
'  captain's  claim  to  retain  the  cargo  on  be 
owner  of  the  Meredith  until  the  freight  ■ 
and  Jean  Deopik  thereupon  gave  to  ■ 
,  the  following  receipt  for  the  cargo : 

On  the  power  of  the  charter-party  and  tktj 
I  ing  passed  to  me  by  the  agents  of  th*  r 
I  Wladikowkese  Railway  Company,  I  '  — ' *-■ 
1  I  have  received  the  cargo  of  the  a 
'  composed  of  6678  bars  of  railway  ir 
1  be  tho  only  one  given,  and  all  others  to  h" 
I      Kertoh.  15th,  27th  Dee.  1873.  U 

I      The  Meredith  sailed  from  Kertekt] 

Dec.  1873. 
The  cargo  was  in  due  course  O 

said  company,  bnt  the  freight  forth 
I  been  paid,  pursuant  to  the  said  tf~ 
I  either  of  them. 


MARITIME  LAW  OASES. 


316 


•J 


Metcalpe  v.  Britannia  Ironworks  Company. 


[Q.B.  Div. 


t  is  to  have  power  to  draw  inferences 

3tion  for  the  opinion  of  the  court  is, 
inder  the  above  circumstances,  the 
bo  be  entitled  to  be  paid  the  chartered 
my  and  what  amount  for  the  carriage 
ay  iron  by  the  Meredith  to  Kertch. 
J.C.    and   Beresford,    argued   for   the 

Villiam8,  Q.C.  and  Hollams,  for  the  de- 

umcnts  sufficiently  appear  from  the 
Igments  of  the  court. 

Cur.  adv.  vult. 
— Cockburn,  C.J.— This  is  an  action 
recover  a  sum  due  for  freight  for  the 
of  a  cargo  of  iron  bars  shipped  under 
•parties  on  board  the  plaintiff's  vessel 
h,  to  be  carried  from  Middlesborough- 
Taganrog  on  the  Sea  of  Azov,  "or  so 

0  as  the  ship  could  safely  get."  The 
were  the  charterers  of  the  vessel.  By 
lading,  signed  by  the  master  as  well  as 
rterers,  the  iron  was  to  be  delivered 
of  Taganrog.    It  was  consigned  to  the 

"Wladikowkese  Railway  Company  at 
lace.  The  cargo  having  been  taken  on 
sip  started  without  delay  on  the  voyage 
on  and  arrived  on  the  17th  Dec.  at 
Drt  distant  from  Taganrog  about  thirty 
arriving  at  Kertch  the  master  learned 
t  of  Azov  was  blocked  up  with  ice,  and 
ion  suspended,  the  effect  of  which  was 
rther  conveyance  of  the  cargo  to  its 

was  rendered  impracticable  till  the 
ing  the  navigation  being  usually  closed 
of  April. 

on  the  terms  of  the  charter-party 
ias  been  stated,  provided  that  the 
i  proceed  to  Taganrog,  "or  so  near 

she  could    safely  get,"  the   master, 

he  could  get  no  nearer  to  Taganrog 
i,  conceived  that  he  was  entitled  to 
go  at  the  latter  place,  and  proceeded 
to  discharge  and  land  it.    In  so  doing 

direct  defiance  of  the  opposition  of 
>f  the  charterers  at  Taganrog  to  whom 
fied  what  he  was  about  to  do;  and 
'  thus  become  aware  of  it,  gave  him 
ice  not  to  land  the  cargo  at  Kertch, 
he  did  so  he  would  be  held  liable 
harter-party.  There  being  no  one  to 
cargo  the  master  placed  it  under  the 
io  Custom  House  authorities.  From 
it  was  claimed  by  an  agent  of  the 
Wladikowkese  Railway  Company,  the 

and  on  the  production  of  the  charter- 
nils  of  lading  possession  was  delivered 
nt  by  the  authorities,  notwithstanding 
he  master  that  it  should  be  retained 
ht  was  paid.  Upon  taking  possession 
the  consignees  who  must  be  presumed 
ad  full  authority  for  the  purpose, 
the  master,  no  doubt,  by  the  direction 
rities,  a  receipt  in  these  terms : 
>ower  of  the  charter-party  and  the  bill 
ssed  to  me  by  the  agents  of  the  Rostoff 
owkese  Railway  Company,  I  hereby 

1  have  received  the  cargo  of  the  s.s. 
mposed  of  6578  bars  of  railway  iron, 
to  be  the  only  one  given  and  all  others 
alue.    Kertch,  15th— 27th  Dec.  1873." 


Upon  these  facts  I  entirely  concur  in  thinking 
that  the  plaintiff  is  not  entitled  to  recover  the  full 
freight.  The  case  of  Schilizzi  v.  Berry  (4  E.  &  B. 
873)  established  that  when  a  charter-party  speaks 
of  a  vessel  bound  to  a  particular  port  discharging 
"  as  near  as  she  can  get  "  to  such  port  this  must 
be  taken  to  mean  some 'place  "  within  the  ambit" 
of  the  port,  and  Kertch  certainly  cannot  be  said 
to  be  within  the  ambit  of  the  port  of  Taganrog. 

I  also  concur  in  thinking  that  the  receipt  given 
by  the  agent  of  the  consignees  does  not  amount 
to  an  admission  of  the  "  right  delivery  "  of  the 
cargo.  It  amounts  to  no  more  than  an  admission 
of  the  delivery  of  the  cargo  at  Kertch  which  is 
net  a  "right  delivery"  of  it  so  as  to  entitle  the 
owner  to  the  full  freight. 

But  it  appears  to  me  that  the  acceptance  of  the 
cargo  by  the  consignees  and  the  receipt  thus  given 
by  their  authorised  agent  are  very  material  facts 
in  determining  the  further  question  with  which 
we  have  to  deal,  viz.,  whether  the  plaintiff,  the 
shipowner,  is  here  entitled  to  freight  pro  ratd 
itlneris. 

I  agree  that  according  to  the  terms  of  an  ordi- 
nary charter-party  or  bill  of  lading  the  whole 
voyage  for  which  the  freight  is  agreed  to  be 
paid  must  be  accomplished  before  any  freight 
becomes  payable,  and  I  agree  that  the  master 
cannot,  by  wrongfully  stopping  short  of  the  place 
of  destination,  compel  the  owner  of  the  goods  to 
take  them,  and  pay  the  freight  even  for  the  part 
of  the  voyage  performed  any  more  than  the 
charterer  on  the  other  band  can  insist  on  having 
the  cargo  delivered  at  an  intermediate  place  so  as 
to  deprive  the  shipowner  of  the  opportunity  of 
earning  his  full  freight.  If  he  desires  to  have 
his  goods  short  of  their  original  destination, 
unless  some  arrangement  is  come  to  between  them 
he  must  satisfy  the  shipowner  for  the  entire 
freight  as  fixed  by  the  charter-party. 

But  it  is  obvious  that  while  such  is  the  absolute 
right  of  each  of  the  parties  to  the  charter,  this  right 
may  be  varied  or  waived  ;  and  that  while  the  ship- 
owner may  be  willing  to  forego  his  right  to  earn  the 
entire  freight  on  being  paid  a  rateable  part  for  so 
much  of  the  voyage  as  has  been  performed,  the 
goods  owner,  on  the  other  hand,  may  be  willing  to 
take  the  goods  at  an  intermediate  place  and  to 
waive  the  conveyance  of  the  goods  to  their  original 
destination,  paying  a  proportionate  part  only  of 
the  freight,  all  claim  to  the  residue  being  aban- 
doned ;  and  such  an  arrangement  in  substitution  of 
the  original  contract  may  not  only  be  expressed 
but  may  also  be  implied  from  the  circumstances 
and  the  conduct  of  the  parties  as  was  done 
in  the  case  of  The  Soblomsten  (L.  Rep.  1  A.  & 
B.  293;  2  Mar.  Law  Cas.  0.  S.  436),  and  ought 
to  be  so  implied  where  justice  and  equity  re- 
quire it.  Where  such  an  expressed  arrangement 
has  been  come  to,  of  course,  no  difficulty  exists. 
The  case  in  which  the  question  whether  such  an 
arrangement  is  to  be  implied  usually  arises  is 
where  the  ship  becomes  disabled  by  some  vis 
major,  and  it  becomes  necessary  to  land  the 
cargo  at  an  intermediate  port  where  there  aro  no 
means  of  sending  it  on,  and  it  is  there  taken 
possession  of  by  the  owner  or  sold  by  the  master 
for  the  benefit  of  those  concerned.  Nothing  could 
apparently  be  more  unjust  than  that  having  bad 
the  benefit  of  the  conveyance  of  the  cargo  so  far 
on  its  way  the  owner  if  he  has  derived  benefit 
so  far  should  be  released  from  the  obligation  of 
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paying  a  proportionate  part  of  the  freight.  No 
doubt  under  such  circumstances  it  becomes  neces- 
sary for  the  master  if  he  desires  to  earn  the  freight 
either  to  repair  his  ship  or  to  procure  another  in 
which  to  send  on  the  cargo.  But  it  may  be  that 
the  ship  cannot  be  repaired,  and  that  no  other 
ship  can  be  procured  or  not  without  such  a  delay 
as  would  be  fatal  to  the  goods  or  to  the  adventure. 
Under  these  circumstances  the  owner  of  the  goods 
is  not  bound  to  take  to  them  if  unwilling  to  do  so. 
If  they  are  not  worth  paying  the  freight  upon  he 
may  refuse  to  accept  them,  but  if  he  accept  and 
dispose  of  them  ought  not  we  to  imply  an  under- 
taking on  his  part  to  pay  for  the  conveyance  of 
them  so  far  as  it  has  gone  P 

Such  was  the  view  taken  by  Lord  Mansfield 
and  the  Court  of  King's  Bench  in  conformity 
with  the  rule  laid  down  by  the  old  authorities  on 
maritime  commerical  law  in  the  well-known  case 
of  Luke  v.  Lyde  (2   Burr.  882;   1  W.  Bl.  190). 
There  a  cargo  of  salt  fish  having  been  shipped 
on    account   of  the   defendant,    a    merchant   in 
England,    on  board   the  plaintiff's    ship    to    be 
conveyed    from  Newfoundland    to    Lisbon,    the 
ship  when  within  a  few  days'  sail  of  Lisbon  had 
been  taken  by  a  French  privateer,  but  had  after- 
wards been  recaptured  and  brought  to  England, 
whereupon   the  defendant  claimed  and  obtained 
possession  of  the  cargo.    An  action  of  assumpsit 
having  been  brought  by  the  owners  of  the  ship  to 
recover  freight  pro  rata,  Lord  Mansfield  in  an 
elaborate    judgment   after   referring  to   the  old 
authorities    on    maritime  law  decided  in  favour 
of  the   plaintiffs;    not    upon    any    fiction    of  a 
substituted  contract  or  of  a  dispensation  of  part  of 
the  voyage  originally  agreed  on,  but  on  the  broad 
principle  of  maritime  law,  that  the  voyage  having 
been  interrupted  without  any  fault  of  the  ship- 
owner, the  merchant  who  has  had  the  benefit  of 
partial  conveyance  if  he  takes  the  goods  must  pay 
freight  pro  rata. 

In  so  holding  th9  Court  of  King's  Bench  ap- 
pears to  me  I  must  say  to  have  decided  according 
to  justice  and  good  sense. 

In  the  subsequent  case  of  Baillie  v.  Mogdigliani 
(Park  on  Ins.  c.  II.,  8th  ed.  p.  116),  a  ship  bound 
from  Nevis  to  Bristol  had  been  taken  by  a  French 
ship,  and  condemned  in  a  French  prize  court,  but 
the  sentence  of  condemnation  was  afterwards 
reversed  and  restitution  ordered.  In  the  mean- 
time, however,  the  ship  and  cargo  had  been  sold. 
The  merchants  received  the  proceeds  and  paid 
freight  to  the  master  pro  rata  itineris;  and  the 
goods  having  been  insured  they  brought  an  action 
against  the  insurers  to  recover  the  amount  of 
freight  so  paid.  It  was  held  that  they  could 
not  recover,  but  Lord  Mansfield  said:  "As  be- 
tween the  owners  of  the  ship  and  cargo  in  case  of 
a  total  loss  no  freight  is  due,  bat  as  between  them 
no  loss  is  total  where  part  of  the  property  is 
saved,  and  the  owner  takes  it  to  his  own  use. 
In  this  case  the  value  of  the  goods  was  restored  in 
money,  which  is  the  same  as  the  goods,  and  there- 
fore freight  was  certainly  due  pro  rata  itineris." 

The  subsequent  case  of  Cook  v.  Jennings  (7  T.  Rep. 
381)  might  at  first  sight  appear  to  conflict  with 
the  foregoing  authorities  inasmuch  as  the  ship 
having  been  wrecked  on  the  voyage,  but  the  goods 
having  been  saved,  the  merchant  who  had  taken 
possession  of  them  refused  to  pay  freight,  and  the 
action  having  been  brought  to  recover  it  pro  ratd 
it  was  held  that  the  action  would  not  lie.    But  the 


decision  turned  on  the  form  of  the  act* 
plaintiff  having  sued  on  the  charter-par 
was  under  seal  had  declared  in  covenai 
on  reference  to  the  charter-party  it  appe 
the  freight  was  payable  on  the  right  de 
the  cargo  at  the  port  of  destination,  it  was 
until  this  condition  had  been  complied 
freight  became  payable  under  the  chai 
that  the  contract  being  under  seal  no 
assumpsit  could  be  raised.  Lawrence, 
the  case  on  the  right  ground:  "I  ag 
says,  "  with  the  plaintiffs'  counsel  that 
the  contract  be  by  parol  or  under  i 
operation  of  the  law  on  it  is  equally  tl 
When  a  ship  is  driven  on  shore  it  ib  the 
the  master  either  to  repair  his  ship  or  to 
another ;  and  having  performed  the  vojaj 
then  entitled  to  his  freight,  but  he  is  not  < 
to  the  whole  freight  unless  he  per/an 
whole  voyage,  except  in  cases  where  the  < 
of  the  goods  prevent  him,  nor  is  he  entitle 
ratd  unless  under  a  new  agreement.  Perfeif 
subsequent  receipt  of  these  goods  by  the  dek 
might  have  been  evidence  of  a  new  contne 
tween  the  parties,  but  here  the  plaintiff 
resorted  to  the  original  agreement  under  t 
the  defendant  only  engaged  t#  nay  in  the  ett 
the  ship's  arrival  at  Liverpool.  That  ei*t 
not  happened,  and  therefore  the  plaintiff  « 
recover  in  this  form  of  action." 

The  case  of  Hunter  v.  Prinsep  (10  Etft 
is  also  an  authority  which  at  first  sight 
appear  to  conflict  with  that  of  Luke  t.  • 
(2  Burr.  882).  A  vessel  bound  froml 
duras  to  London  having  been  captured 
recaptured  and  taken  by  the  recaptorsnl 
Kitts  was  there  wrecked,  but  the  cargo  w*i 
The  master,  acting  bond  fide  for  the  adfini 
all  concefned,  but  without  orders  or  vA 
from  the  owner  of  the  cargo  and  apjfl 
without  any  necessity  arising  from  iniU 
forward  the  goods,  having  obtained  an  ord« 
the  Vice- Admiralty  Court  of  the  island  i 
order  that  court  had  no  power  to  make,«l 
cargo.  The  plaintiff,  the  owner  of  the  cargo,  i 
brought  an  action  for  money  had  ana  M 
against  the  shipowner  to  recover  the  oil 
the  proceeds,  the  defendants  sought  to  srt» 
amount  of  freight  pro  ratd.  But  Loril 
borough,  delivering  the  judgment  of  the  ft 
King's  Bench,  held  that  inasmuch  as  byM 
of  the  charter-party  which  was  under  m 
freight  was  to  be  paid  in  particular 
proportions  "  on  a  right  and  true  delitt^ 
cargo,"  no  freight  had  become  payable 
charter-party ;  and  that  as  the  sale  of  the 
the  master,  which  had  been  made 
assent  of  the  plaintiff  and  without  n 
unlawful,  and  the  conveyance  of  the 
destination  had  thus  been  rendered 
the  tortious  act  of  tho  master,  the 
freighter,  could  not  be  taken  to  haf» 
with  the  further  conveyance  of  the  goodl 
to  the  terms  of  the  original  contract. 
It  was  more  difficult  to  deal  with 
urged  on  behalf  of  the  defendants  ttafc 
an  action  to  recover  the  proceeds  of " 
plaintiff  would  receive  the  equivaknl' 
and  therefore  virtually  the  goods  " 
consequently  became  liable  for  the 
as  much  as  if  he  had  .reottr** 
the  goods  themselves  on  the  1 
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i  any  satisfactory  answer  given.  It 
ugh,  as  it  seems  to  me,  to  say  that  the 
tious  on  the  part  of  the  master.  By 
tort  and  suing  in  assumpsit  for  the 
the  sale  the  plaintiff  became  liable — 
point  of  justice,  and  as  it  seems  to  me 
;he  claim  of  the  defendants  for  partial 
way  of  set  off,  just  as  muoh  as  if  he 

0  the  goods  themselves  and  sold  them 
were. 

enborough,  it  is  true,  puts  the  matter 
Footing  as  would  render  it  impossible 
3ly  a  dispensation  by  a  freighter  of 
e  of  part  of  a  voyage.  "  The  general 
i  the  goods/1  he  says,  "is  in  the 
he  shipowner  has  no  right  to  with- 
ssion  from  him  unless  he  has  either 
freight  " — by  whioh  the  Chief  Justice 
eans  the  entire  freight — "  or  is  going 
it.  If  no  freight  be  earned,  and  he 
needing  to  earn  any,  the  freighter  has 
ae  possession  :  "  (10  East,  p.  &J4).  It  is 
red,  however,  that  Lord  Ellenborough 
3m  to  have  had  present  to  his  mind  the 
)f  a  case  in  which  partial  freight  could 
In  the  case  before  him  the  ship  had 
out  of  her  course  as  the  result  of  her 

1  had  been  taken  into  St.  Kitts  by  the 
It  is  difficult  to  see  how  any  freight 
been  earned.    The  case  of  Luke  v. 

jrr.  882)  does  not  seem  to  have  been 

by  the  court. 

ater  cas  of     Vlierboom    v.    Chapman 

W.  230),  however,  the  question  of 
eight  presented  itself  as  the  point  for 
d  a  similar  judgment  was  given  under 
striking  circumstances.  A  cargo  of 
been  shipped  at  Batavia  to  be  delivered 
m,  and  the  ship  having  been  compelled 
inc  to  put  into  the  Mauritius,  the  rice 
,o  have  been  damaged,  and  to  be  in  a 
>id  putrefaction,  and  it  was  therefore, 
?  of  necessity,  sold  by  the  master ;  of 
>ut  the  knowledge  of  the  ownor,  whom 
:ance  it  was,  under  the  circumstances, 
to  consult.  An  action  having  been 
linst  the  shipowner  by  the  freighters 
he  proceeds  of  the  sale,  the  defendant, 
action  was  in  assumpsit,  was  held  not 
ed  to  set  off  the  freight  pro  rata.  I 
elf  wholly  unable  to  follow  the  reason- 
ourt.     It  seem 8  to  have  been  admitted 

goods  must  otherwise  have  perished 
bad  authority,  as  agent  of  the  shippers, 
jvertheless  it  was  held  that  his  thus 
i  the  goods  as  agent  for  the  freighters, 
might  amount  to  an  acceptance  of  the 
e  latter,  did  not  operate  on  their  part 
sation  of  the  conveyance  of  the  goods 
a  nation ;  because,  as  the  shipowner  was 
idition  to  carry  it,  it  could  not  be  sup- 
:,hc  freighters  would  dispense  with  the 

lin,  no  notice  is  taken  of  the  case  of 
(de  (2  Burr.  882),  in  which,  as  I  have 
,  Lord  Mansfield  and  the  Court  of 
ch  put  the  right  to  recover  freight 
;  on  any  dispensation  by  the  freighters 
tract  in  substitution  for  the  charter- 
11  of  lading,  but  on  the  principle  of 
nnmerciai  Taw  that  the  merchant,  if 
ae  goods  short  of  their  destination, 


when  the  shipowner,  without  any  default  on  his 
part,  but  through  the  operation  of  a  vis  major  is 
prevented  from  carrying  them  on  is  bound,  having 
had  the  benefit  of  their  carriage  so  far,  to  pay 
freight  pro  raid. 

The  argument  of  Lord  Ellenborough,  that 
where  the  shipowner  is  unable  to  forward  the 
cargo,  and  so  to  earn  the  freight,  the  right  of 
the  shipper  to  the  possession  of  it  at  once  arises 
without  any  corresponding  right  in  the  ship- 
owner to  freight  pro  rata  may  hold  where  tho 
circumstances  give  the  master  no  authority  to 
dispose  of  the  goods.  But  it  obviously  becomes  a 
very  different  thing  where  the  ship  having  become 
disabled  and  the  goods  damaged,  the  duty  is  cast 
upon  the  master  to  dispose  of  the  cargo  in  the 
interest  of  the  owner  of  it. 

The  legal  position  of  tho  master  of  a  vessel 
disabled  from  carrying  on  the  cargo  at  an  in- 
termediate port  may  be  stated  thus :  If  he 
desires  to  earn  the  entire  freight  he  must  cause 
the  ship  to  be  repaired  or  send  on  the  cargo  in 
another  vessel.  But  if  ho  chooses  to  forego  the 
freight  he  is  net  bound  to  do  either.  The 
ship  may  not  be  worth  repairing,  the  expense 
of  hiring  another  ship  may  be  greater  than  the 
freight  to  be  earned.  Having  done  his  best  to 
protect  his  goods  he  may  leave  them  to  be  dealt 
with  by  the  owners,  the  only  consequence  being 
that  he  forfeits  the  freight.  But  it  may  be  that 
the  master  has  no  option,  that  the  ship  is  incapable 
of  being  repaired,  and  that  no  other  can  be  pro- 
cured, while  tho  circumstances  are  such  as  to 
render  it  certain  that  it  will  not  be  worth  tho 
while  of  the  owner  of  the  goods  either  owing  to 
the  locality  or  the  distance  at  which  they  are 
found  or  owing  to  their  damaged  condition  to 
send  out  a  ship  to  bring  them  on,  or  it  may  be 
that  the  goods  are  perishable,  and  would  become 
worthless  by  any  delay.  Under  such  circum- 
stances, if  the  goods- owner  cannot  be  communi- 
cated with,  and  his  instructions  taken  within 
such  time  as  the  master  can  reasonably  be  expected 
to  wait,  the  latter,  as  the  servant  and  representa- 
tive of  the  shipowner,  has  cast  upon  him  the  duty 
of  acting  for  the  goods-owner  and  disposing  of  the 
cargo  to  the  bept  advantage.  'This  obligation  is 
tacitly  implied  in  the  charter-party  or  bill  of 
lading,  and,  like  every  obligation  to  do  a  thing, 
involves  an  authority  from  the  party  to  whose 
benefit  the  obligation  enures  to  do  the  thing 
which  is  the  subject-matter  of  the  obligation. 
Where,  therefore,  the  master,  in  disposing  of  the 
cargo  acts  bond  fide  and  with  reasonable  judg- 
ment and  discretion  the  goods-owner  will  be  bound. 

The  law,  as  thus  laid  down  by  Lord  Stowell  in 
the  case  of  The  Gratitudine  (3  Bob.  Adm.  240), 
has  since  been  universally  acquiesced  in.  This 
,  being  so,  the  position  of  Lord  Ellenborough,  that 
where  the  goods  are  not  about  to  be  carried  on, 
possession  may  be  demanded  by  the  freighter,  and 
if  the  demand  be  not  yielded  to  will  be  wrongfully 
withheld  appears  inapplicable  to  the  case  of  a 
master  so  circumstanced ;  and  that  of  Parke,  B., 
that  the  shipower,  not  being  able  to  carry  or  send 
on  the  goods,  it  cannot  be  supposed  that  the  shipper 
would  waive  the  further  con veyanoe  of  them  seems 
equally  so  where  the  master  is  acting  as  the  agent 
of  both  parties,  and  doing  that  which  is  most  con- 
ducive to  their  common  advantage.  If  the  master 
under  these  circumstances  becomes  to  use  the 
words  of  Willes,  J.,  in  NcUira  v.  Eender9on(<mU9 
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toI.  1,  p.  278;  L.  Rep.  7  Q.  B.  230),  the 
"  agent  of  necessity  "  of  the  shipper  he  becomes 
so  as  the  servant  of  the  shipowner,  and  by 
vir  tue  of  the  original  contract  which  therefore 
must  be  taken  to  be  still  subsisting,  though 
the  goods  cannot  be  carried  on.  If  the  law 
thus  oasts  on  him  the  duty  of  acting  as  agent 
for  the  shipper,  it  does  not  take  from  him  the 
character  of  agent  for  the  shipowner,  or  the 
duty  of  looking  to  the  interest  of  the  latter  as  well 
as  to  that  of  the  former.  If  he  becomes  clothed 
with  the  character  of  agent  for  the  goods  owner, 
he  acquires  authority  to  do  what  the  latter  if  on 
the  spot  might  do,  viz.,  dispense  with  the  further 
transport  of  the  goods. 

It  is,  moreover,  clear  that  cases  may  occur 
in  which  it  would  be  for  the  manifest  advantage 
of  the  freighter  that  the  goods  should  be  sold 
and  the  freight  deducted ;  as  for  instance,  where 
the  goods  being  at  an  intermediate  port,  are 
found  to  have  become  so  damaged  that  if 
carried  on  to  their  destination  they  will  be  worth- 
less when  they  reach  it,  as  was  the  case  in  Notara 
v,  Henderson  (ante,  vol.  1,  p.  278;  L.  Rep.  5 
Q.  B.  346 ;  7  Q.  B.  225).  That  case  is  an  ex- 
press authority  for  saying  that  the  master  may 
not  carry  on  a  damaged  cargo  for  the  pur- 
pose of  earning  the  freight  where  the  necessary 
effect  will  be  the  destruction  or  deterioration  of 
the  goods.  In  such  case,  at  all  events,  where  the 
damage  cannot  be  arrested  at  a  reasonable  ex- 
pense of  time  or  money,  it  becomes  the  duty  of  the 
master  to  sell;  but  it  is  obviously  only  equitable 
that  if  the  master  as  the  agent  of  the  shipowner  is 
prevented  in  the  interest  of  the  shipper  from  earn- 
ing the  entire  freight  at  the  expense  of  the  cargo, 
the  shipper  in  consideration  of  the  benefit  ho  thus 
secures,  shall  at  least  pay  the  freight  for  so  much 
of  the  voyage  as  shall  have  been  performed. 

The  cases  on  which  I  have  been  comment- 
ing, if  in  point,  are  of  course  binding  on 
us,  and  can  only  be  reviewed,  as  I  hope 
they  will  be  if  the  occasion  should  arise,  in  a 
Court  of  Appeal.  But  they  do  not  go  the 
length  of  overruling  Luke  v.  Lyde  (2  Burr.  382),  all 
they  do  is  to  establish  that  where  the  master  takes 
upon  himself  to  sell  the  cargo  without  express 
authority  from  the  shipper,  though  he  may  be  per- 
fectly justified  in  so  doing  as  the  agent  of  the 
latter  by  the  circumstances  in  which  he  is  placed, 
the  shipowner  cannot  recover  the  pro  rata  freight. 
They  do  not  touch  the  case  in  which  the  goods 
come  to  the  hands  of  the  owner  short  of  their 
destination,  and  the  owner  has  derived  benefit 
from  their  conveyance  so  far,  which  is  what  has 
occurred  in  the  case  before  us. 

In  deciding  a  question  of  English  law  foreign 
law  is,  of  course,  of  no  authority.  Neverthe- 
less, as  in  a  matter  of  commercial  law,  it  is 
of  importance  that  tho  rules  of  commercial 
nations  shall  as  fur  as  possible  be  the  same, 
it  may  not  bo  unimportant  to  seo  what  is  the 
state  of  the  Continental  law  on  this  subject. 
The  law  will  be  found  in  the  French  Code  de 
Commerce,  Article  296;  in  the  Italian  Codico 
di  Commercio,  Article  403;  in  the  Spanish  Code, 
Articles  777  and  778 ;  in  the  Codo  of  the  Nether- 
lands, Article  478 ;  in  the  Prussian  Code,  Articles 
1701-6 ;  in  tho  Russian  Code,  Article  747 ;  in  the 
German  Code,  Articles  632-3.  The  rule  in  all  these 
is  the  same,  namely,  that  the  master  of  a  disabled 
«2iip  is  bound,  if  his  ship  cannot  be  repaired,  to 


procure  if  possible  another  to  carry  on  t1 
If  both  are  impossible,  he  may  then  abt 
goods  to  the  owners,  and  will  be  entitl 
freight  pro  rata,  or  as  it  is  termed  in  th< 
law,  the  distance  freight.  The  German 
however,  this  qualification,  that  the  fre 
able  shall  not  exceed  the  value  of  the  go 

In  the  present  instance,  the  charterers  h 
the  cargo  brought  from  the  Tees  to  witi 
miles  of  Taganrog,  nothing  could  be  mo 
than  that  the  shipowner  should  receive 
for  the  conveyance  of  it  so  far.  And  the 
of  the  decisions  in  Luke  v.  Lyde  (2  Burr 
pear  to  me  distinctly  applicable. 

But  besides  this,  when  the  facts  ax 
looked  at,  an  acceptance  of  the  cargo  at  1 
the  consignees,  and  a  dispensation  of  tb 
conveyance  of  it  may  properly  be  inferred 

Being  prevented  by  the  state  of  the 
tion  from  taking  the  cargo  on  to  it 
nation,  the  master  .was  justified  in  land 
warehousing  it  at  Kertcn,  provided  he  I 
put  the  charterers  to  no  extra  expense.  I 
not  bound  to  wait  with  his  ship  with  the  h 
board  till  the  navigation  should  be  open,  * 
of  four  months.  All  that  could  be  required! 
would  be  that  he  should  bring  on  or  form 
cargo  as  soon  as  the  navigation  should  be  i 
open.  In  the  meantime  he  was  at  liberty  0 
other  new  employment  for  his  ship  in  the  oh 
of  his  owner.  The  charterers  could  have  not 
to  exact  from  him  a  useless  inactivity  of  m 
months ;  nor,  if  this  be  so,  can  it  make  Mf 
ference  that  the  charterers  in  fact  objected ■ 
landing  of  the  cargo.  Their  objection  migfej 
made  all  the  difference  if  the  cargo  could  haw 
brought  on,  but  as  that  was  impossible,  H.| 
judico  could  result  to  them  if  not  called  opi 
defray  the  extra  expense.  And  even  if  put  tol 
expense,  they  would  always  have  had  their  • 
claim  against  the  shipowner  on  the  freight 

The  next  important  fact  which  occurs  ill 
the  cargo  having  been  landed  the  cotf# 
come  forward  and  claim  it.  Bat  they  ^ 
not  entitled  to  have  it  delivered  to  tW 
it  had  been  brought  to  Taganrog,  m^ 
was  abandoned  by  the  master  or  • 
navigation  being  again  opened  he 
bring  it  on  or  to  forward  it,  theycould^ 
sist  upon  delivery  short  of  the  port  of 
without  paying  the  entire  freight 
arrangement  of  the  shipowner  or  the 
his  agent.  Without  paying  the  entire 
coming  to  such  an  arrangement,  the  i 
must  have  waited  four  months  for  their 
which,  being  wanted  for  the  const 
railway,  it  was  important  to  them  to  obteaj 
out  any  delay. 

When,  under  these   circumstances,  I 
consignees  asking  for  the  cargo,  and 
compelled  to   give  them  possession  of] 
not  Ruppose  that  the  master  intended  f 
on   the  part   of  his  owner,  his  claim 
or  that  the  consignees,  in  accepting 
Kertch,  were  receiving  it  free  from 
of   freight.      The  master  might  be 
relieved  from  all  further  difficulty 
ing  tho  iron,  the  consignees  would 
present  possession,  so  that  they  m 
land  carriage  to  Taganrog,  instead 
months  to  receive  it  by   sea, 
amount  of  freight  payable,  whet 
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and  earn  hin  fall  freight,  and  refrained  from 
doing  bo  at  the  express  request  of  the  con- 
signees. In  the  present  case,  on  the  contrary,  the 
master  discharged  the  cargo  at  Kertch  without 
any  request  from  the  consignees,  and  against  the 
express  protest  of  the  charterers,  and  refused  to 
carry  it  further  to  its  port  of  destination  ;  and  it 
was  not  till  after  this  refusal  and  when  the  goods 
may  be  said  to  have  been  abandoned  by  the 
master,  that  the  consignees  took  possession  of 
them  as  holders  of  the  bills  of  lading. 

We  think,  therefore,  that  the  coses  cited  have  no 
application  to  the  present  case.  It  is  said  in  para- 
graph 19  of  the  case  that  the  cargo  was  "in  due 
coarse  "  received  by, the  railway  company.  Bnt  we 
cannot  construe  the  language  as  intended  to  con- 
tradict or  qualify  the  express  statement  in  para- 
graph 17  describing  the  manner  in  which  the 
cargo  was  received  by  the  company. 

it  remains  to  consider  tbe  question  whether  the 
plaintiffis  entitled  to  freight  pro  ratditinerxe  having 
carried  the  goods  to  Kertch.  Claims  of  this  kind 
usually  arise  in  coses  of  disabled  ships  unable 
by  the  accidents  of  tbe  seas  to  complete  thcii 
voyage;  and  we  are  not  aware  of  any  case  like 
the  present,  where  the  claim  has  arisen  from  the 
default  of  the  master  in  refusing  to  proceed  to  hit 
port  of  destination. 

The  rale  on  the  subject  was  laid  down  by 
Dr.  Lnshington  in  the  case  of  The  Soblomslen 
(L.  Rep.  f  A.  4  E.  297),  as  follows :— "  To 
justify  a  claim  for  pro  raid  freight  there  must 
"be  a  voluntary  acceptance  of  the  goods  by 
their  owner  at  an  intermediate  port  in  such  o 
mode  as  to  raise  a  fair  inference  that  the  further 
carriage  was  intentionally  dispensed  with."  And 
the  learned  judge  cites  the  cose  of  Vlierhoom  v. 
Chapman,  from  the  judgmont  in  which  case  the 
rule  is  extracted  in  the  words  above  quoted. 
This  case  is  founded  on  the  earlier  case  o 
Hunter  v.  Prinsep  (10  East.  378). 

In  that  case  Lord  Ellonborough  says  thnr 
the  shipowner  hiw  r.o  right  to  any  freight 
unless  the  good*  arc  forwarded  to  their  destina- 
tion, "  unices  tbe  forwarding  them  be  dispensed 
with,  or  unless  there  be  some  new  bargaiii 
upon  the  subject  If  the  shipowner  will  nol 
forward  them  tbe  freighter  is  entitled  to  theni 
withou'.  paying  anything "  Ho  con- 
tinues, '•  Tho  general  property  in  the  goods  i* 
in  the  freighter;  the  shipowner  hftB  no  right  to 
withhold  possession  from  him  unless  he  has 
either  earned  his  freight,  or  is  going  on  to  earn 
it,"  Applying  these  principles  to  the  facts  of  the 
case  before  us,  we  feel  bound  to  decide  that  in 
this  cosq  the  claim  for  freight  pro  raid  caiino: 
be  supported.  This  action  is  against  the  char- 
terers on  the  charter-party  ;  and  so  far  from  their 
having  voluntarily  accepted  the  goods  at  Kertch, 
and  dispensed  with  the  further  carriage  of  tho 
goods  to  their  port  of  destination,  they  gave  tin' 
master  express  notice  on  the  10th  Dec,  mid  before 
be  hod  commenced  todischargo  the  cargo  (para- 
graph 12),  that  if  ho  discharged  the  cargo  at 
Kertch,  that  is  to  say  left  it  ut  Kertch  without 
any  i  uteri  tic  n  of  carrying  it  further,  he  would  bo 
held  responsible  for  an  infraction  of  the  charter- 
party.  It  is  impossible,  therefore,  as  against  tho 
present  defendants,  to  infer  that  they  dispensed 
with  the  fii'lher  carriage  of  the  goods  to 
Taganrog.  The  case,  as  lor  as  the  present  defen- 
dants   are  concerned    is  like  IAddard  v.  Lope* 


(10  East.  526),  where  a  similar  notice  w 
by  the  owners  of  the  cargo,  and  it  was  I 
no  new  contract  to  pay  freight  pro  re 
be  presumed  against  the  merchant. 

But  assuming  that  defendants  would  1 
in  this  action  bya  voluntary  acceptance  of  i 
t>y  the  consignees  at  an  intermediate  po 
dispensation  by  thorn  of  the  further  a 
point  about  which,  we  entertain  ceo 
doubt,  especially  after  the  protest  of  tl 
dants'  agents),  we  are  of  opinion  that  t 
been  no  such  acceptance  m  this  cue. 
the  present  case  is  one  in  which  tbe  re 
an  unfortunate  mistake  has  left  the  go 
intermediate  port  and  refused  to  carry 
to  their  port  of  destination,  and  it  wai 
after  such  refusal  that  the  agent  of 
signees  took  possession  of  them  as  hold* 
bills  of  lading.  They  had  no  other  c 
pursue  if  they  wished  to  preserve  tl 
property.  It  is  said,  however,  that  tin 
claimed  a  lien  on  the  cargo  for  freig 
protested  against  the  agent  of  tbe  aa. 
taking  possession  ;  and  that  by  reason 
consignees  so  taking  possession  he  and  hi) 
were  prevented  from  sending  a  ship  sod 
ing  on  the  cargo  at  the  opening 
navigation.  But  tbe  master  had  n 
for  freight,  for  he  had  neither  erne 
freight  nor  was  he  going  to  earn  it;  a 
having  declared  that  bo  discharged  tbe  a 
Kertch,  and  did  not  intend  to  carry  it  fc 
the  parties  had  a  right  to  take  him  at  hit 
and  act  on  that  declaration,  and  treat  ir.Mil 
of  the  charter-party,  and  to  take  posse.«ii*i 
cargo  which  the  master  had  so  abandoned: 


Kaigkt,  L.  Rep.  7  Ex.  Ill,  and  urn 
there  cited.) 

The  case,  therefore,  seemB  to  conn  • 
tho  third  rule  laid  down  by  Dr.  Lnsha 
in  the  case  of  The  Soblonuten  (L.  Bep.li. 
2971— viz.,  that  no  freight  is  payable  if  ttoi 
of  cargo  against  his  will  is  compelled  to  ■* 
cargo  at,  an  intermediate  port. 

It  seems  to  us  that  t.he  duty  of  the  ■ 
wus  plain  in  tho  absence  of  any  fresh  arrMf 
between  tho  parties?,  either  to  wait  nt  K«* 
the  navigation  was  open  and  then  proceed) 
voyage,  or  to  land  and  warehouse  the  •■ 
Kertch.  mid  return  and  take  them  on  bj  ■ 
or  another  ship  when  the  navigation  wa««| 

For  these  reasons  we  nre  of  opinion  tl 
plaintiff  is  not  entitled  to  recover  any  W 
this  ease,  and  that  our  judgment  maitfe 
defendants. 

We  may  observe  in  conclusion  that  Si 
ens  is  before  us  gives  no  information  M 1 
ultimately  became  of  the  cargo  of  tl) 
dith.  Wo  are  not  told  if  it  was  ever* 
to  Taganrog  cither  by  tho  charterer*.* 
•iigncts,  nor  how  the  transaction  bm\ 
ranged,  if  it  ever  has  been  arranged,  bill 
parlies.  We  arc,  therefore,  entirety] 
whether  in  the  result  the  present  dew 
freighters,  ever  derived  any  benefit  of*? 
whatever  from  tho  carriage  of  the  01 '" 
Wo  cannot  infer  necessarily  that  tf 
done  so,  for  many  cases  are  c 
tho  leaving  the  cargo   at  ai 
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morning  of  the  11th  the  ship,  making  a  very  heavy 
plunge,  sprang  a  leak,  and,  although  the  pumps 
were  diligently  attended  to,  the  water,  on  the 
morning  of  the  12th,  was  fonnd  to  be  gnining. 
Daring  the  night  of  the  12th  the  watch  was  kept 
constantly  at  the  pumps,  and  at  7  a.m.  on  the 
13th,  the  weather  still  being  very  bad,  the  crew 
being  worn  out  with  pumping,  and  the  water  still 
gaining,  the  ma3ter  connected  the  donkey-engine 
with  the  pumps,  and  so  worked  the  pumps  by 
means  of  the  donkey-engine.  The  pumps  were 
kept  constantly  going  by  steam  during  the  13th 
and  14th,  the  weather  all  the  time  being  bad,  and 
all  efforts  being  scarcely  sufficient  to  keep  the  ship 
free. 

8.  On  the  14th,  there  being  no  prospect  of 
stopping  the  leak,  or  of  getting  the  ship  into  a 
place  of  safety  for  some  time,  and  it  being  im- 
possible to  keep  her  afloat  without  having  the 
pumps  worked  by  the  donkey-engine,  the  master, 
seeing  that  the  supply  of  coals  on  board  would, 
under  the  circumstances,  be  insufficient,  used  some 
of  the  ship's  spare  spars  and  a  portion  of  the  cargo, 
together  with  coal,  to  keep  up  the  fire  of  the 
donkey-engine  in  order  to  keep  the  pumps'going. 
On  the  15th,  16th,  and  17th  Sept.  the  ship  en- 
countered very  severe  weather,  and  laboured 
heavily  all  the  time,  and  it  was  only  by  keeping 
the  pumps  going  constantly  by  steam  that  the 
leak  could  be  kept  under,  and  for  this  purpose  all 
the  spare  spars  having  been  used  up,  further  por- 
tions of  the  cargo  were  necessarily  used  for  fuel. 
On  the  18th  Sept.  the  leak  seemed  to  be  gaining 
on  the  pumps,  but  by  means  of  great  efforts  on 
the  part  of  the  master  and  crew  of  -the  ship  she 
was  kept  afloat  until  the  20th  Sept.,  when  she  fell 
in  with  a  steamship,  and  procured  from  her  a 
supply  of  coals  sufficient  to  keep  the  donkey- 
engine  working,  until,  on  the  following  day,  the 
-1st,  the  ship  was  safely  docked  in  the  Thames. 

9.  The  course  and  measures  adopted  by  the 
master  under  the  above  circumstances,  were 
proper  and  necessary  for  the  preservation  of  the 
ship  and  cargo.  If  he  had  not  burned  the  said 
spars  and  cargo  the  vessel  and  cargo  would,  in  all 
probability,  have  been  lost.  * 

10.  The  said  ship  was  sufficiently  equipped  and 
manned  for  the  said  voyage  according  to  the 
ordinary  practice  in  equipping  and  manning  such 
vessels  for  such  a  voyage,  and  but  for  the  leak  she 
would  have  had  sufficient  pumping  power  on  board 
without  using  the  donkey-engine.  As  it  was,  she 
had  not  (without  using  the  donkey-engine)  suffi- 
cient pumping  power  to  deal  with  the  water  which 
she  actually  made,  and  she  had  not  on  board 
enough  coal,  or  enough  fuel,  or  other  materials 
belonging  to  the  ship  to  enable  her  to  use  the 
donkey-engine  to  the  extent  to  which  it  became  in 
fact  necessary  to  use  it. 

The  questions  for  the  opinion  of  the  court  were : 
First,  Whether  the  loss  incurred  by  the  burning 
of  the  ship's  spare  spars  is  a  general  average  loss ; 
and  secondly,  Whether  the  loss  incurred  by  the 
burning  of  portions  of  the  cargo  under  the  circum- 
stances stated  is  a  general  average  loss. 

Should  the  court  answer  both  these  questions 
in  the  affirmative,  then  it  was  agreed  the  judgment 
was  to  be  entered  for  the  plaintiff  for  the  sum  of 
25Z.  14*.  7cf..  together  with  costs  of  suit.  Should 
the  court  answer  the  first  question  in  the  affirma- 
tive and  the  other  in  the  negative,  judgment  was 
to  be  entered  for  the  plaintiff  for  61.  11*.   lOd. 


Should  the  court  answer  the  second  qa< 
the  affirmative  and  the  other  in  the  r 
judgment  was  to  be  entered  for  the  plai 
192.  2*.  9d.  Should  the  court  answer  b 
questions  in  the  negative,  then  judgment 
be  entered  for  the  defendants,  with  costs  c 

Cohen,  Q.C.  (with  him  Gainsford  Bruce] 
for  the  plaintiff. — The  facts  stated  are  s 
to  make  this  a  general  average  loss,  and  thi 
concluded  by  the  authority  of  Harrison  v.  T 
of  Australasia  (anfe,  vol.  1,  p.  198 ;  L.  Be 
39) ;  the  facts  of  that  case  are  exactly  the  sa 
this,  except  that  here  it  was  not  as  there  t 
mon  practice  to  fit  such  vessels  with 
engines.  Baron  Cleasby,  at  p.  51,  dissent 
the  judgment  of  the  court,  mainly  on  the 
that  the  loss  incurred  was,  what  it  cannot  i 
the  necessary  expenses  of  navigating  the  si 
Wilson  v.  The  Bank  of  Victoria  (2  Mar.  L 
O.  S.  449 ;  L.  Rep.  2  Q.  B.  203)  fuel 
working  of  an  auxiliary  screw  was  not  coo 
to  be  within  the  rule  as  to  general  averaf 
it  was  so  put  on  the  ground  that  it  was 
extraordinary  disbursement,  and  it  was  ex 
distinguished  from  a  case  like  the  present, 
burn,  J.,  said  at  the  conclusion  of  his  i 
judgment  (p.  313) :  "  It  is  not  similar  to  I 
the  master  hiring  extra  hands  to  pump  wh 
crew  are  unable  to  keep  the  vessel  afloat,  • 
other  expenditure  which  is  not  only  eitraor 
in  its  amount,  but  is  incurred  to  procure 
service  extraordinary  in  its  nature.      The 

?o  to  show  that  there  is  no  necessity  fo 
anger  to  be  sudden  to  constitute  general  an 
the  facts  here  satisfy  all  the  conditions  read 
Birklev  v.  Presgrave,  1  East.  220  ; 
Arnould  on  Marine  Insurance  (1st  edit.)  p.  ©I 
2  Phillips  on  Insurance,  1299  ; 
Plummer  v.  Wildtnan,  3  M.  A  S.  482  ; 
Johnson  v.  Chapman,  19  C.  B.,  N.  8.,  563; 
St&ivart  v.  West  India  and  Pacific  Steamshif 
pany,  ante.  vol.  1,  p.  528  ;  L.  Rep.  8  Q.  B.  Jt 
Brenoke'a  Principles  of  Indemnity,  p.  171. 

French  (with  bim  Benjamin,  Q.C),  argue 
the  defendant. — Although  it  is  found  here  tt 
was  unusnal  at  the  time  to  carry  a  donkey  fl 
in  a  ship  under  these  circumstances,  yet  the 
show  that  a  master,  if  he  has  an  except 
equipment,  must  supply  the  necessary  vaM 
for  it.  Part  of  the  implied  contract  betireei 
shipper  and  the  shipowner  is  that  the  owner 
supply  everything  which  may  be  required  to 
the  ship,  and  a  donkey  engine  without  fmeli 
an  assistance  to  the  equipment  but  the  coal 
and  the  master  would  certainly  have  M? 
himself  with  coals  in  this  case  and  Deforest! 
on  his  voyage  if  his  cargo  had  not  beentn 
Even  if  a  sacrifice  be  proper,  we  must  look, 
to  see  if  it  might  not  have  been  preventoifi 
it  was  the  fault  of  the  owner  in  not  ■ 
supplied  sufficient  coal. 

Parsons  on  Shipping,  p.  411 ; 

Daniels  y.  Harris,  ante,  vol.  2,  d.  413:  idN 
C.  P.  1.  * 

Here  there  was  no  emergency,  and  thtqjj 
not  finished  when  the  spars  and  cargo  \ 
for  fuel.    The  master  might  have  put; 
port  for  coal,  and  he  burnt  these  artiokii 
preserve  his  coals  in  case  of  emergency 
ing  to  Phillips'  Law  of  Insurance,         * 
order  to  constitute  a  basis  for  at 
an  expense  or  sacrifice,  it  must  be 
an  apparently  imminent  peril." 
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Cohen,  Q.C.,  in  reply. — The  following  paragraph 
{sect.  1271)  of  Phillips  qualifies  that  which  has 
just  been  quoted,  "  in  this  respect  it  is  usually 
considered  sufficient  if  it  appeared  to  the  master 
or  other  party  having  charge  of  the  subject 
matter  to  require  the  sacrifice,  and  the  same  ia 
made  in  good  faith."  It  docs  not  appear  that 
mention  was  made  in  the  bill  of  lading  of  the 
donkey  engine,  and  tbe  resnlt  might  be  different 
if  the  owner  had  held  out  to  the  skipper  tbe  fact 
ol'  sach  an  engine  being  on  board  as  an  induce- 
ment to  the  contract.  [Lush,  J. — There  is  no 
finding  as  to  the  sufficiency  of  fuel  on  board  for 
ordinary  pumping  purposes.]  That  fact  can  be 
ascertained. 

Cur.  adv.  mill. 

Nov.  21. — Lush,  J.  delivered  thejudarmeut  of  tbe 
court  (Mellor  and  Lush,  J  J.). — The  circumstances 
under  which  the  ship's  spars  and  the  cargo  were 
need  as  fuel  for  tbe  donkey  engine  satisfy  all  the 
conditions  of  a  general  average  claim.  The  peril 
irea  imminent,  the  sacrifice  was  voluntary,  in  the 
sense  of  being  an  act  of  will  on  the  part  of  the 
maater.it  was  in  the  emergency  necessary  in  order 
to  save  the  ship  from  sinking,  and  was,  of  course, 
made  with  a  view  to  the  safety  of  the  whole 
adventure,  ship,  freight,  and  cargo  ;  prima  facie, 
therefore,  the  case  of  the  plaintiff  is  made  out. 

But  it  wasobjected  that  as  the  ship  was  furnished 
with  a  donkey  engine  adapted  and  intended  in 
oaae  of  need  for  pumping  as  well  as  foe  loading 
and  discharging  the  cargo,  the  owner  was  bound 
to  provide  sufficient  luel  for  its  use;  that  if 
this  had  been  done  the  resort  to  the  spars  and 
cargo  would  not  have  been  required,  that  it  was 
not  done,  and  therefore  the  use  of  the  spars  and 
cargo  was  not  a  necessity  brought  about  by  tbe 
perils  of  the  sea,  but  a  necessity  occasioned  by  his 
own  default.  Although  we  cannot  accede  to  the 
proposition  in  its  terms,  we  entirely  accede  to  the 
principle  which  underlies  it.  Ws  think  that  a 
shipper  of  cargo  is  entitled  in  time  of  peril  to  the 
benefit  not  only  of  the  best  services  of  the  crew  in 
order  to  save  his  goods,  bat  of  the  use  of  all  the 
appliances  for  that  purpose,  with  which  the  ship 
is  provided.  It  follows  that  where  a  ship  is  fitted 
np  with  auxiliary  steam  pumping  power,  it  is 
tbe  dnty  of  the  owner  to  make  some  provision 
-for  supplying  the  engine  with  fnel.  Not  that 
be  is  bound  to  have  on  board  enongh  for  every 
possible  emergency,  but  he  is  bound  to  have  a 
reasonable  supply,  having  regard  to  the  nature  of 
the  voyage,  the  season  of  the  year,  the  quality  of 
the  cargo,  the  oondition  of  the  ship,  and  what 
experience  has  shown  to  be  prudent  to  provide 
f[ri— ■*.  under  these  conditions.  If  he  fails  to  do 
so,  he  cannot  call  upon  tbe  owners  to  contribute 
towards  that  reasonable  supply.  That  wonld  be 
to  make  tbem  pay  for  that  for  that  which  he  ought 
to  have  provided  at  his  expense.  If  under  such 
oirenmatances  the  opportunity  occurs  during  a 
time  of  peril  of  buying  coals  trom  passing  steamer, 
we  think  it  clear  that  he  wonld  not  charge  their 
ooet  as  an  extraordinary  expenditure  entitling  him 
to  general  average. 

The  statement  of  the  case  not  being  as 
explicit  as  it  might  have  been  npon  this  point, 
•we  thought  it  right  to  send  it  back  to  the 
learned  counsel  who  settled  it  between  the  parties 
to  find  from  the  evidence,  he  had  taken  one  way  or 
•fa*  Other  npon  this  question.  He  has  returned  it 
4t>  us  wiiii  a  statement  us  follows,  "  I  find  that  the 


John  Baring  when  she  left  Quebec  had  on  board  * 
reasonable  supply  of  coal  for  the  donkey  engine 
for  pnmping  purposes." 

This  finding  is  conclusive  against  the  defen- 
dants. The  prima  facie  claim  to  general  average 
contribution  is  not  displaced  by  any  default  on 
the  part  of  the  owner,  and  our  judgment  must  ler 
for  the  plaintiff. 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff,  3.  C.  Coole.tor  Tinlt-y.. 
Adamson,  and  Adam  von,  North  Shields. 

Solicitors  for  the  defendants,  Arglee  and  Bawlin* 


Friday,  Jan.  12.1877. 

Ex   parte    If  into. 
Inquiry  under  Merchant   Shipping  AeU—Prohibi- 

When  an  inquiry  is  instituted  under  the  Merchant 
Shipping  Acts  into  the  conduct  of  a  captain,  the 
court  may  proceed  with  the  inquiry,  although  the) 
Board  of  Trade  have  no  charge  to  make  against 

This  was  an  application  for  a  writ  of  prohibition* 
to  Joseph  York,  Esq.,  stipendiary  magistrate  or 
South  Shields,  to  prohibit  him  from  proceeding' 
further  in  an  inquiry  regarding  the  stranding  o€ 
the  ship  Brazilian  on  the  Goodwin  Sands,  in  the 
month  of  Bee.  1876,  and  the  conduct  uf  Mr.  Minto- 
the  captain  of  the  ship. 

The  inquiry  was  held  under  the  Merchant 
Shipping  Acts  1854  and  1878,  ond  the  rules  made- 
by  the  Lord  Chancellor  under  the  authority  of 
the  latter  Act. 

By  the  Merchant  Shipping  Act  1854,  h.  33,  it 
is  enacted  as  follows : 

If  it  appear  to  moh  officer  or  person  as  aforesaid 
"appointed  bj  tbe  Board  of  Trade]  that  a  formal  investi- 
gation i«  requisite  or  expedient,  or  if  the  Board  of  Trader 
so  directs,  he  shall  apply  to  any  two  justices,  or  to  ■  sti 
petidiary  magistrate,  to  hoar  tbe  ease,  and  auuli  justices 
or  magistrate  shall  thereupon  proceed  to  hear  and  try  the 
same,  and  shall  for  that  purpose,  so  far  as  relates  to 
the  summoning  of  parties,  compelling  the  attendance  of 
witnesses,  and  the  regulation  of  the  proceedings  have 
tbe  same  powers  as  if  the  same  were  a  proceeding  relating; 
to  an  offence  or  cause  of  complaint  npon  which  they  or 
he  have  power  to  make  a  summery  conviction,  or  order, 
or  a*  near  thereto  as  circumstances  permit ;  and  it  shall 
be  the  duty  of  snob  officer  or  person  as  aforesaid  to 
superintend  the  management  of  the  oase,  and  to  render; 
such  assistance  to  the  said  justices  or  magistrate  ss  is  ilk 
his  power  j  and,  upon  the  oonclnsion  of  the  oass,  the 

Board  of  Trade, „  ..  ._ 

and  of  their  or  his  opinion  thereoL, , ..„  

report  or  extracts  bom  the  evidence,  and  snob  obser- 
vations (if  any)  as  they  or  he  may  think  fit. 

By  sect.  32  tbe  Merchant  Shipping  Act  of  1878 
it  is  enacted  as  follows : 

In  the  following  oases  I 

(1)  Whenever  any  ship  on  or  near  the  ooesta  of 
the  United  Kingdom,  or  any  British  ship  elsewhere, 
has  bean  stranded  or  damaged,  ai  '  — 
•ound  at  any  place  in  **"  rr-.+~i  xe 


(2)    r 

supposed  to  have  been  lost,  and  ai _ 

obtained  in  the  United  Kingdom  aa  to  the  oircum- 

■tenon  tinder  whioh  she  praoesded  to  sea,  Or  was 

hut  heard  of. 

The  Board  of  Trade  (without  prejudice  to  any  other 

powers)  may,  if  they  think  fit,  cause  an  enquiry  to  be. 

made,  or  formal  investigation  to  be  held,  and  all  the 

provisions  of  the  Merchant  8hippii  g  Acts  1854  to  187S 


MARITIME  LAW  CASES. 


Q.B.  Div.] 


MbtEH  AND  OTHERS  IT.  BaLLI  AND  OTHEBS. 


shall  apply  to  any  noli  inquiry  or  investigation  m  if  it 
bad  been  made  or  held  under  the  eighth  pert  of  the 
Merchant  Shipping  Act  ISM. 

By  sect.  9  of  the  Act  of  1876  the  Lord  Chan- 
cellor has  authority  to  make  rules  to  carry  into 
effect  tho  provisions  of  the  Apt  with  respect  to  a 
court  of  survey,  and  the  following  rules  made 
under  that  section  are  material. 

Proceedings  in  court. 

14.  The  proceedings  shall  commence  with  the  exami- 
nation of  the  master,  offloero,  and  any  other  person  who 
was  on  board  at  the  happening  of  the  casualty,  and  who 
can  (Itb  material  evidence  in  regard  thereto. 

15.  On  the  completion  of  their  examination  the  Beard 
of  Trade  shall  state  in  writing  whether  they  bare  any, 
and  if  so  what,  charge  to  make  against  any  person,  and 
against  whom. 

16.  Where  the  person  against  whom  a  charge  is  made 
in  these  mles  called  the  defendant  is  in  court,  or  before 
the  eourt,  the  Board  of  Trade  nuy  make  him  a  party  to 
the  proceedings  by  handing  to  him  a  copy  of  the  charge. 

17.  Where  the  defendant  is  not  in  court,  or  before  the 
court,  the  judge  may,  on  the  application  of  the  Board  of 
Trade,  oanse  a  summons  to  be  serrtd  upon  him  in  the 
form  No.  2  in  the  appendix. 

IS.  When  the  detendant  has  become  a  party  to  the 
proceedings,  or  when  the  time  allowed  for  his  appearance 
has  expired,  and  he  has  not  appeared,  the  Board  of  Trade 
shall  produce  any  further  witnesses  whom  they  may  wish 
to  examine. 

IS.  The  defendant  shall  then  produce  any  witnesses 
whom  be  may  wish  to  examine. 

SO.  The  judge  may  than  allow  any  further  witnesses  to 
be  examined  before  him. 

21.  Whim  the  evidenoa  is  concluded, the  defendentand 

S  parties  who  may  have  appeared  shall  first  be  heard, 
afterwards  the  Board  of  Trade. 
23.  The  judge  may  adjourn  the  court  from  time  to 
time,  and  from  place  to  place,  as  may  be  most  oon- 

23.  The  judge  may  deliver  the  decision  of  the  court 
ei&er  vivi  vote,  or  in  writing ;  and,  if  in  writing,  it  may 
be  sent  or  delivered  to  the  respective  parties,  and  it  snail 
Dot  be  necessary  to  hold  a  court  merely  for  the  purpose 
of  giving  the  decision. 

The  examination  of  the  captain  on  behalf  of  the 
Board  of  Trade  having  been  completed,  the  soli- 
citor of  the  Board  handed  to  the  captain  a  wiitten 
"  discharge  "  as  follows ; 

Tht  Brtuilian. 

After  a  oareful  consideration  of  the  evidence  taken  in 
this  inquiry  into  the  stranding  of  the  above  named  Teasel, 
I  have  decided  not  to  formulate  any  charge  against  you 
in  connection  therewith.  H.  Hawjll. 

The  captain  not  putting  in  any  further  appear- 
ance was  recalled  by  the  stipendiary  magistrate. 

Milvain  for  the  captain  applied  for  a  prohibi- 
tion to  restrain  the  stipendiary  from  proceeding 
further,  and  argued  that,  as  the  official  represen- 
tative of  tho  Board  of  Trade  had  formally  declined 
to  proceed,  the  stipendiary  magistrate  has  functus 

Tho  Coukt  (McIIor  and  Lush,  J.J.)  refused  the 
application,  pointing  out  that,  upon  the  construc- 
tion of  the  statute  and  rules  suggested  on  behalf 
of  the  applicant,  the  stipendiary  magistrate  would 
be  completely  subordinate  to  the  Board  of  Trade. 

Solicitors  for  the  applicant,  Oliver  and  Bottereli. 
Application  reftised. 
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Judgment  of  foreign  eourt — Sale  of  cargo  o 
by  foreign  court — Constructive  total  loss— 
and  labouring  clause — Marine  insurance. 

A  cargo  of  rye  shipped  on  an  Austrian  ill 
carriage  from  Enot  to  Schiedam  wit  iiuu: 
a  policy  warranted  free  from  particular  at 
The  ship  wot  compelled  by  stress  of  weal 
put  into  a  French  port  on  the  iAth  Jan 
Part  of  the  cargo  suffered  tea  damage 
had  to  be  in  consequence  told  at  onct. 
remainder  was  warehoused.  After ward 
the  21st  Feb.,  the  court,  on  the  petiti 
the  captain,  ordered  the  sale  of  the  rema 
Notice  of  abandonment  teas  given  to  th 
iitrBru,  the  defendants,  that  in  the  of 
of  experts  the  cargo  could  not  be  cam 
Schiedam.  The  defendants  refused  to  aceej 
notice,  and  on  the  5th  .March,  the  defendan 
insurers,  mimmancd  the  capiat?*  before  the 
to  have  it  decreed  that  there  was  no  need  t 
the  sold  remainder.  The  eourt.  after  a  ft 
furoey,  reverted  its  former  decision,  and  d» 
that  the  remainder  was  capable  of  being  com 
to  Schiedai",  Notice  of  this  decision  was  < 
to  the  insured,  together  with  notice  that 
course  pursued  with  the  cargo  would  be  for 
benefit,  and  on  their  responsibility.  Th 
mainder  was  not  forwarded,  but  was  wanks 
until  December,  although  it  would  hat* 
possible  to  have  forwarded  it.  The  oaf 
having  procured  considerable  sums  to  mm 
expenses  caused  directly  and  indirectly  J) 
forced  interruption  of  the  voyage,  was  sums* 
before  the  French  eourt,  and  on  the  14th  Sept 
order  was  marie  that  the  ship  should  be  soli, 
a  statement  of  general  and  particular  avera^ 
the  ship  and  cargo  drawn  up,  which  was  use 
ingly  done.  On  the  21st  Dec.  the  court  ori 
the  sale  of  the  remainder  of  the  cargo,  «• 
ground  that  the  weother  was  against  i/i/er 
preservation.  0n>  the  25th  Jan.  the  eourt  ari 
the  full  amount  of  freight  due  upon  them 
voyage  from  Enot  to  Schiedam  to  be  chared 
the  proceeds  of  the  cargo,  and  a  statemm 
average  was  made  out  on  this  footing, 
adopted  by  the  eourt. 

The  said  remainder  of  the  cargo  was  soli  M 
10th  Jan.  Jt  was  up  to  that  date  merchmm 
rye,  and  if  carried  to  Schiedam  at  any  Hmtf 
to  its  sale,  would  have  fetched  a  price  corniest 
more  than  the  extra  expences  properly  ism 
in  respect  of  it  and  consequent  upon  thst 
ruption  of  the  voyage,  including  the  costsfi 
ment  to  Schiedam.  If  the  proportion  off» 
payable  upon  tlie  said  remainder  under  ttm4 
average  statement  was  added  to  the  ejW 
extra  expenees,  the  amount  would  be  manti 
what  the  remainder  would  have  fstssst 
Schiedam.  ^ 

Held,  there  was  no   constructive  total  Isstjfl 
cargo,    the   sale   of  the    said    remenmi 
rendered  necessary  by  the   delay  and  4 
the    captain,   and    not    by     ""  ~° ' 

against 

Held,  also,  that  it  being  found  u 
that  the  judgment  of  the  F 
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wrong  in  law,  this  court  was  not  hound  to  treat 
it  as  correct,  or  give  effect  to  it. 
Castrique  v.  Imrie  (23  L.  T.  Rep.  N.S.4&-,  L.  Rep. 

4  H.  of  L.  414),  considered. 
Meld,  also,  that  the  expenses  which  could  be  re- 
covered under  the  "  suing  and  labouring  "  clause 
were  the  expenses  necessary  to  avert  a  total  loss, 
and  that  they  would  be  the  expenses  of  unshipping 
the  whole  cargo  and  conveying  it  to  the  warehouse, 
separating  that  which  could  be  carried  on  from 
the  rest,  and  conditioning  that  which  could  then 
have  been  carried  on. 
This  was  a  special  case. 

The  facts  and  arguments  are  fully  stated  in 
the  head-note  and  the  judgments. 

Cohen,  Q.C.  (M'Leod  with  him),  appeared  for 
the  plaintiffs. 

Benjamin,  Q.C.  (Norman  with  him),  appeared 
for  the  defendants. 

The  following  authorities  were  cited  or  referred 
to  during  the  argument : 

Stringer*.  English,  $c,  Marine  Insurance  Company, 
22  L.  T.  Rep.  N.  S.  802;  L.  Sep.  4  Q.  B.  676; 
L.  Eep.  5  Q.  B.  599  ; 
Cammell  v.  8ewell,  3  H.  A  N.  617 ;  5  H.  A  N.  728 ; 

27  L.  J.  447,  Ex. ;  29  L.  J.  350,  Ex. ; 
Castrique  v.  Imrie,  23  L.  T.  Rep.  N.  S.  48  ;  L  Rep. 

4H.  L.  414;  39  L.  J.  350,  C.  P. ; 

Farnworth  v.  Hyde,  12  L.  T.  Rep.  N.S.  231 ;  18  C.  B., 

N.  8.,  835 ;  L.  Rep.  2  C.  P.  204 ;  34  L.  J.  207,  C.  P. ; 

11  Jar.  N.  8.  349 ; 

Rosetto  v.  Ourney,  11 C.  B.  176 ;  20  L.  J.  257,  C  P. ; 

Messina  v.  Peirococchino,  26  L.  T.  Rep.  N.  S.  561 ; 

L.  Rep.  4  P.  C.  144;  41  L.  J.  27,  Priv.  Co.  ; 
Kidston  v.  The  Empire  Marine  Insurance  Company, 

15  L.  T.  Rep.N.  8.  12 ;  L.  Rep.  C.  P.  535 ; 
Dent  v.   Smith,  20  L.  T.  Rep.  N.  8.  868;  L.  Rep. 
4  Q.  B.  414. 
May  9,   1876.— The   judgment    of   the    court 
(Lord  Coleridge,  C.J.,  Grove  and  Archibald,  JJ.), 
was  delivered  by 

Archibald,  J. — This  is  a  special  case,  with 
power  to  draw  inferences  of  fact.  The  action 
is  on  a  valued  policy  of  insurance  on  18,750 
kilogrammes  of  rye,  valued  at  2731Z.,  includ- 
ing 1502.  advance,  on  a  voyage  from  Enos 
to  Schiedam,  in  the  Austrian  ship  Unico,  war- 
ranted free  of  particular  average  unless  the  ship 
be  stranded,  sunk,  or  burnt,  which  was  under- 
written by  the  defendant  in  the  sum  of  273 R 
The  policy  also  contains  the  usual  clause,  that  in 
case  of  any  loss  or  misfortune,  it  shall  be  lawful  to 
the  assured,  their  factors,  servants,  and  assigns,  to 
cue,  labour,  and  travel,  for,  in,  and  about  the 
defence  and  safeguard  and  recovery  of  the  said 
goods,  merchandise,  ship,  Ac.,  or  any  part  thereof, 
without  prejudice  to  the  insurance,  to  the  charges 
whereof  the  assurers  will  contribute. 

On  the  21st  July  1865,  the  defendants  had 
entered  into  a  charter-party  with  one  Fal- 
tata,  of  Venice,  for  the  charter  of  the  Unico, 
then  lying  at  Smyrna,  to  proceed  to  Enos,  a 
Turkish  port,  and  there  load  a  cargo  of  grain 
or  corn  and  carry  it  to  Amsterdam  or  Schie- 
dam direct,  and  had  on  the  2nd  Nov.  1865, 
shipped  at  Enos  on  board  the  vessel,  of  which 
Antonio  Lucovich  was  the  master,  a  cargo  equal 
to  2343  English  quarters,  or  6800  hectolitres  of 
rye,  sound  and  in  good  order  and  well  conditioned. 
The  captain  received  at  Enos  1502.,  pursuant  to 
the  terms  of  the  charter-party.  He  also  signed  a 
bill  of  lading. 

On  the  8th  Nov.  the  Unico,  then  laden  with 
the  said  cargo  in  bulk,  left  Enos  on  the 
voyage.    On  the  14th  Nov.  the  plaintiffs,  through 


their  agents,  Messrs.  Schroder  and  Bonniger  in 
London,  purchased  from  the  defendants  for 
27352. 88.  6d.t  the  cargo  in  question,  including 
freight  and  insurance  to  Schiedam,  as  per  charter- 
party  ;  and  on  the  21st  Nov.  the  defendants  handed 
to  them  the  policy  in  question. 

During  the  months  of  November  and  Decem- 
ber 1865,  the  Unico  on  her  voyage  met  with 
very  tempestuous  weather,  in  consequence  of 
which  she  was  obliged  to  jettison  a  portion 
equal  to  300  hectolitres  of  the  insured  cargo: 
and  on  the  14th  Jan.,  after  hoisting  signals  of 
distress,  she  was  taken  by  a  French  fishing  pmack 
into  the  port  of  La  Rochelle,  in  France.  On  her 
arrival  there,  the  captain  placed  himself  iu  the 
hands  of  Messrs.  Admyrault  and  Seignette. 
Mons.  Admyrault  was  the  Austrian  Consul,  and 
his  firm  made  all  necessary  advances  of  cash  to 
the  captain. 

Certain  proceedings  were,  as  stated  in  the 
special  case,  taken  at  the  instance  of  the  captain 
in  the  Tribunal  of  Commerce  at  La  Rochelle, 
in  consequence  of  which,  first  a  portion,  and 
eventually  the  whole  of  the  cargo  was  landed 
and  warehoused  by  order  of  the  court.  On  the 
10th  Feb.  1866,  a  portion  of  the  cargo,  amounting 
to  5552  kilogrammes,  was,  by  order  of  the  Tri- 
bunal of  Commerce,  sold,  and  realised  8537/r.  65c. 
On  the  2rst  Feb.  1866,  on  the  petition  of  the  cap- 
tain, the  court  ordered  the  sale  of  the  residue  of 
the  cargo  by  public  auction. 

_  Immediately  on  receiving  information  of  this 
order,  on  the  21st  and  22nd  Feb.  1866,  Messrs. 
Schroder  and  Bonniger,  on  behalf  of  the  plaintiffs, 
gave  notice  of  abandonment  to  the  defendants,  on 
the  ground  that  in  the  opinion  of  experts  or  sur- 
veyors, the  rye  could  not  be  forwarded  to  its 
destination.  This  notice  the  defendants  declined 
to  accept. 

On  the  5th  March  1866,  the  defendants  in  their 
capacity  of  shippers,  vendors,  and  insurers  of  the 
cargo,  summoned  Captain  Lucovich  before  the 
Tribunal  of  Commerce  for  the  purpose  of  having  it 
decreed  that  there  was  no  occasion  to  sell  the  resi- 
due of  the  rye,  and  for  a  new  survey  to  be  ordered. 
The-  Tribunal  of  Commerce  thereupon  ordered 
that  the  sale  of  the  rye  should  bo  provisionally 
suspended,  and  that  a  new  inspection  should  be 
proceeded  with  by  three  surveyors,  whoso  in- 
structions were  to  say  if  it  were  possible  by 
continuing  the  expedients  of  manipulation  and 
ventilation  to  preserve  it  in  its  good  condition,  so 
as  to  enable  it  to  be  re-shipped  without  risk,  and 
to  be  conveyed  to  Schiedam,  its  destination. 

On  the  14th  March,  the  surveyors  having  ex- 
amined the  rye,  then  in  certain  warehouse.",  were 
unanimously  of  opinion  that  the  grain  might  bo 
perfectly  well  re-shipped  and  conveyed  without 
any  danger  to  Schiedam,  recommending  that,  if 
not  re-shipped  very  speedily,  it  should  be  sulject 
to  ventilation  once  a  month  until  the  moment  of 
its  being  put  on  board  for  conveyance  to  its 
destination.  This  report  was  confirmed,  and 
ordered  to  be  executed  by  the  said  court,  and 
notice  of  it  was  given  to  the  plaintiff*  on  the  17th 
March,  1866,  together  with  notice  that  any  course 
pursued  with  the  cargo  or  any  portion  of  it  was 
for  their  account,  and  on  their  responsibility. 

On  the  11th  May,  1866,  the  Captain  of  the  Unico 
applied  to  the  Tribunal  of  Commerce  for  and 
obtained  authority  to  raise  a  loan  on  the  bottomry 
of  the  ship,  freight,  and  cargo.    On  the  6th  J  una 
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tbo  Captain  filed  a  petition  in  the  Tribunal  of 
» Commerce,  stating  that  be  had  been  unable  to 
effect  a  loan  on  bottomry,  and  asking  the  Tribunal 
to  declare  the  ship  nnnavigable  under  Articles 
369  and  389  of  the  French  Code  de  Commerce, 
and  a  decree  wa8  made  in  conformity  with  the 
petition. 

On  the  2l8t  June,  1866,  Messrs.  Admyrault 
and  Seignette,  who  had  made  considerable 
advances  to  meet  the  several  expenses  caused 
directly  and  indirectly  by  the  forced  interruption 
of  the  voyage  summoned  the  captain  before  the 
Tribunal  of  Commerce,  to  show  cause  why  in 
•default  of  payment  to  them  of  20.000  francs 
within  a  fortnight  from  that  dute,  they  should  not 
be  authorised  to  sell  for  account  of  whom  it 
might  concern  the  said  ship  and  the  remainder  of 
the  cargo,  the  price  to  be  paid  over  to  them  and 
used  for  the  purpose  of  covering  the  advances 
made  or  to  be  made,  and  the  surplus  paid  over  to 
whom  it  might  by  justice  be  commanded ;  and 
upon  the  11th  July,  I860,  after  service  of  the 
last  mentioned  summons,  Captain  Lucovich  issued 
a  summons  to  the  underwriters,  and  the  then 
unknown  holder  of  the  bill  of  lading  of  the  cargo, 
in  order  to  their  becoming  parties  to  the  suit 
commenced  by  the  summons  of  the  21st  of  June, 
And  submitting  such  conclusions  and  arguments 
as  they  might  think  proper,  and  to  hear  it  de- 
dared  that  the  judgment  to  be  pronounced  was  to 
be  common  to  and  binding  upon  all  the  parties. 

The  summons  of  the  21st  of  June  came  on  for 
hearing  on  the  14th  of  Sept.  1866,  in  the  absence 
of  the  defendants  or  any  person  appearing  on 
their  behalf,  when  the  Tribunal  ordered  the  sale 
of  the  ship  Unico,  and  a  statement  of  general  and 
particular  average  of  the  ship  and  her  cargo  to 
lie  drawn  np,  which  was  accordingly  done. 

On  the  22nd  Oct.  Messrs.  Michel  ct  fils,  having 
on  behalf  of  the  plaintiffs,  made  a  claim  iVr  pay- 
ment of  3780  francs  for  the  advance  freight  paid 
to  Captain  Lucovich,  and  the  Captain  inferring 
from  this  that  the  plaintiffs  were  the  holders  of 
the  bill  of  lading  for  the  cargo,  then  served  upon 
them  a  notice  of  the  judgment  of  the  14th  Sept. 
1866,  and  a  summons  to  attend  on  all  subse- 
quent proceedings. 

The  plaintiffs  had  not,  prior  to  the  2ord  Oct., 
informed  the  master  of  the  Unico  that  they  were 
the  holders  of  the  bill  of  lading,  and  had  not  been 
summoned  to  attend  any  of  the  proceedings  before 
the  Tribunal  of  Commerce,  and  had  not  made 
themselves  parties  to  any  of  the  proceedings. 

On  the  21st  Dec.  1866,  the  Tribunal  of  Commerce 
•remanded  to  the  25th  Jan.  then  next  the  decreeing 
respecting  the  statement  of  average ;  but  never- 
theless, on  several  grounds,  among  others  that 
the  state  of  the  weather  was  unfavourable  to  its 
preservation,  ordered  the  sale  of  the  remainder  of 
♦he  cargo  of  the  Unico,  and  the  purchase-money 
was  ordered  to  be  paid  over  to  Messrs.  Admyrault 
and  Seignette,|to  cover  the  advances  made  by  them, 
which  included  expenses  incurred  in  and  about 
the  unsold  portion  of  the  rye  down  to  the  date 
■of  the  decree,  together  with  the  charges  required 
by  the  law — the  costs  to  be  costs  of  average. 
This  last  mentioned  judgment  was  given  in  the 
absence  of  any  person  representing  the  defen- 
dants. On  the  10th  Jan.,  under  the  said 
order,  the  remainder  of  the  cargo  was  sold  by 
public  sale  at  La  Rochelle,  and  realised  a  net  sum 
«f27,830/r.30c. 


Tae  total  agreed  freight  of  the  cargo  from  Era 
to  Schiedam  was  lti96&»/>.  95c.  Of  this  3780/r. 
(1502.  sterling)  was,  as  already  stated,  advanced  a 
Enos,  leaving  12,915/r.  95c.  unpaid. 

On  the  25th  Jan.  the  Tribunal  of  Commerce, 
by  its  judgment,  declared  that  the  freight  for 
conveyance  of  the  cargo  from  Enos  to  Sckfe* 
dam  was  due  in  its  entirety  (including  freight  oft 
the  300  hectolitres  jettisoned),  and  that  the  advisee 
to  the  captain  on  account  of  freight  at  Enos  mm 
contribute  to  general  average,  and  referred  back 
the  statement  to  the  average  stater  for  the  ptr- 
pose  of  modifying  the  calculations  therein ;  keep- 
ing in  view,  first  the  said  judgment,  secondly  die 
sum  realised  by  the  sale  of  the  rye,  thirdly  the 
various  costs  in  the  suit.  The  Tribunal  also  said 
that  the  average  staters  were  at  the  same  time  to 
establish  the  net  amount  of  the  freight  to  be 
received  by  the  captain  out  of  the  sum  realised  bf 
the  sale  of  the  cargo. 

The  plaintiffs  in  this  action  were  summoned 
through  their  agents,  Messrs.  P.  Michel  et  file,  to 
appear  in  these  proceedings,  but  they  made  de- 
fault, and  the  judgment  of  the  25th  Jan.  wat 
rendered  without  any  opposition.  The  defendants 
iu  this  action  were  not  summoned  to  appear  or 
defend  the  proceedings  of  the  Tribunal  of  Com- 
merce otherwise  than  by  a  summons  left  at  thebar 
of  the  Procureur  Imperial,  according  to  French 
procedure,  but  not  received  by  the  defendants. 

On  the  24th  May  1867,  the  Tribunal  of  Coot- 
merce     confirmed    an     amended     statement  of 
general  and  particular  average  which  had  mem- 
while  been  made,  and  condemned  the  plaintiffs  to 
pay  the  sum  of  12,915/r.  95c.  remaining  doeoi 
account  of  freight,  with  interest   from  the  lltk 
July  1866,  to  the  time  of  payment,  and  ordered that 
sum,  being,  as  stated  in  the  judgment,  secured  aa 
the  cargo,  should  be  paid  to  Captain  Lucovich  by 
Messrs.  Admyrault  and  Seignette  as  consignee*. 
The  said  sum,  together  with  1000  francs  damages 
and  interest  thereon  from  the   28th  June  18o7, 
together  with  an  additional  sum   for  costs  sub- 
sequent to  that  date,  was  paid  ultimately  at  I* 
Kochelie  to  Captain  Lucovich,  after  divers  pro- 
ceedings taken  by  him  against  the  plaintiffs, oatof 
the  proceeds  of  the  cargo.       Such   payment  wai 
made  under  and  iu  pursuance  of  a  judgment  of 
the   Civil   Tribunal  of   La  Rochelle  of  the  fir* 
instance,  dated  the  7th  Aug.  1867. 

It  is  stated  in  paragraph  52  of  the  special  ca» 
that,  by  the  law  of  France,  the  Tribunal  of  Comment 
had  jurisdiction  to  order  the  said  various  snrveysof 
the  ship  and  cargo  and  statements  of  average,  vd 
to  make  the  said  various  orders,  judgments,  vd 
decrees,  but  that  it  is  a  court  of  first  instance  of 
inferior  jurisdiction,  and  its  judgments,  order* 
and  decrees  arc  subject  to  appeal  to  the  Imperil 
Court  at  Poitiers,  which,  if  made,  is  usoafy 
decided  in  four  or  five  weeks,  and  that  no  appeal 
was  taken  on  the  part  of  the  plaintiffs. 

It  was  admitted  also  in  the  case  that  the  damagei 
referred  to  in  paragraphs  8,  11,  and  13  were  caw 
by  the  perils  insured  against.     It  is  also  found  lk* 
the  rye  which  was  sold  on  the  10th  Jan.  1867,  wtiia 
March  1866  and  in  Jan.  1867,  merchantable  1J% 
and  such  as,  if  it  had  been  carried  on  to  Schiefa 
>it  any  time  between  the  time  of  its  landing  •*■ 
La  Rochelle  and  the  time  of  its  sale,  would  faaY* 
fetched  at  Schiedam,  a  price    considerably 
than  the  total  of  all  the  extra  expenses . 
incurred  in  respect  of  it,  and  consequent  U| 
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Tuption  of  the  voyage  under  the  circumstances, 
i ding  the  extra  freight  of  forwarding  it  to  its 
nation.  It  is  also  admitted  by  the  defendants 
,  if  the  proportion  of  freight  payable  upon  the 
)old  on  the  10th  Jan.,  under  the  said  average 
;ment  is  to  be  taken  into  account,  and  added 
le  extra  expenses  aforesaid,  the  amount  would 
more  thau  the  rye  would  have  fetched  at 
edam,  if  forwarded  to  its  destination  either  in 
3h  1866  or  Jan.  1867. 

le  questions  which  arise  in  the  case  are :  First, 
;her  there  was  a  constructive  total  loss  of  the 
o;  Secondly,  if  not,  whether  the  plaintiff  is 
.led  to  recover  any  and  what  portion  of  the 
nses  under  the  sue  and  labour  clause, 
or  the  purpose  of  deciding  these  questions, 

necessary  to  consider  the  effect  of  the  pro- 
ings  and  orders  of  the  Tribunal  of  Com- 
:e  of  La  Rochclle.  But,  before  doing  so, 
ay  be  worth  while  to  inquire  what,  under 
circumstances,  was  the  duty  of  the  captain. 

found  in  the  case  (paragraph  51)  that,  by  the 
jf  France,  the  master  under  the  circumstances 
not  entitled  to  full  freight  upon  the  cargo 
ed  there ;  but  that  by  Article  296  of  the  Code 
ommerce,  he  was  bound  to  hire  another  vessel 
arry  on  the  cargo  to  its  destination,  and  if 
►le  to  hire  a  vessel,  was  entitled  to  pro  rata 
ht  only ;  and  that  the  law  of  Austria  on  this 
ect  is  the  same  as  that  of  France.  It  is  further 
d  that  it  would  have  been  practicable  to  hire 
her  vessel  to  carry  on  the  cargo  to  its  destina- 
The  case  also  states  that  the  portion  of  the 
o  that  was  sold  by  order  of  the  Tribunal  of  Com- 
:e  on  the  10th  Jan.  was  merchantable,  and 
d  have  fetched  at  Schiedam  a  price  consider- 
more  than  the  total  of  all  the  extra  expenses 
erly  incurred  and  consequent  upon  the  inter- 
ion  of  the  voyage,  including  the  extra  freight 
t warding  to  its  destination. 

is  quite  clear,  therefore,  that  if  the  captain 
done  his  duty  the  portion  of  the  cargo  sold  on 
LOth  Jan.  1867,  would  have  been  forwarded  to 
edam,  and  that  there  would  in  the  event  have 

been  a  partial  loss,  the  portion  of  the  cargo 
arded  being  only  liable  to  pay  so  much  of  the 
;ht  of  forwarding  from  La  Rochelle  (Bosseto  v. 
ieyt  11  0.  B.  176 ;  20  L.  J.  257,  C.  P.),  as  ex- 
ed  the  original  rate  of  freight.  The  question 
r hat  is  the  effect  of  the  proceedings  in  the 
ich  courts  on  this  simple  state  of  the  case  ? 

the  view  which  we  take,  we  do  not  consider 
oaterial,  for  the  purpose  of  dealing  with 
question,  whether  or  not  there  was  a  con- 
3tive  total  loss,  to  discuss  the  effect  of  the 
)us  surveys  and  orders  of  the  Tribunal 
ommerce  of  La  Roche  lie,  prior  to  the  order 
le  21st  Dec.  1866,  by  which  the  residue  of  the 
o  was  ordered  to  be  sold,  except  in  so  far  as 
great  lapse  of  time  without  any  effort  on  the 

of  the  captain  to  perform  his  duty  bears  on 
zase.  There  are  portions  of  those  orders  and 
ments,  no  doubt,  which  are  properly  judg- 
ts  in  rem,  or  in  the  nature  of  judgments  in 

and  binding  as  against  all  the  world,  and, 
ogst  others,  as  against  both  the  plaintiffs  and 
idants.  But,  when  we  come  to  the  order  of 
25th  Jan.  1867,  whereby  it  was  declared  that 
Teight  for  conveyance  ot  the  cargo  to  Schiedam 
due  from  the  plaintiffs  to  tho  shipowner  (or 
captain  as  his  agent)  in  its  entirety,  it  cannot 
egarded  as  in  the  nature  of  a  judgment  in  rem, 


and  apart  from  the  fact  that  the  defendants  were  no 
parties  to  that  judgment,  though  we  draw  the 
inference  of  fact  that  the  plaintiffs  had  such 
notice  of  it  (Reynolds  v.  Fenion,  3  C.  B.  187),  that 
they  might  have  appeared  and  defended,  there  is 
this  peculiarity  in  the  case,  which  does  not,  so  far 
as  we  are  aware,  seem  to  have  occurred  before,  that 
upon  the  express  findings  in  the  special  case,  by 
which  both  parties  are  bound,  this  pare  of  the 
judgment  seems  to  be  manifestly  erroneous  in 
regard  to  the  law  of  France,  on  which  it  professes 
to  proceed. 

The  remark  that  the  defendants  were  no  parties 
to  the  judgment  equally  applies  to  the  judgment 
of  the  7th  Aug.  1867,  of  the  Civil  Tribunal  of 
La  Rochelle,  by  which  the  proceeds  of  the  residue 
of  the  cargo  attached  in  the  hands  of  Messrs. 
Admyrault  and  Seignette  was  confirmed,  and 
the  entire  amount  of  freight  ordered  to  be  paid 
out  of  it.  The  defendants,  therefore,  can  hardly 
be  bound  by  the  declaration  that  the  residue 
of  the  cargo  which  was  sold  on  the  10th  Jan.  1867 
should  bear  its  entire  proportion  to  La  Rochollc, 
in  addition  to  the  extra  freight  of  conveying  it  to 
Schiedam,  or  by  the  order  to  pay  it  out  of  the 
proceeds  of  the  goods.  Moreover,  even  if  tho 
defendants  could  be  considered  as  at  all  indirectly 
affected  by  such  a  judgment  as  binding  the  plain- 
tiffs, the  question  is  how  far,  considering  the 
findings  in  the  case,  we  should  be  bound  to  give 
effect  to  it  as  against  the  plaintiffs. 

It  is  a  matter  of  nicety  how  far  a  judgment  of  a 
competent  foreign  court  in  rem,  or  between  the  same 
parties,  is  examinable  here.  The  authorities  on  the 
subject  are  all  collected  in  Story's  Conflict  of  Laws, 
§§  547  et  sea.,  and  in  the  notes  to  Doe  v.  Oliver 
(2  Sm.  L.  C.  751  7th  edit.),  and  need  not  be  re- 
ferred to  in  detail. 

In  the  late  case  of  8chib8by  v.  Westenhoh  (L. 
Rep.  6  Q.  B.  155;  24  L.  T.  Rep.  93),  the  principle 
on  which  effect  is  given  to  the  judgments  of 
foreign  tribunals  is  stated  to  be,  not  on  the 
ground  merely  of  international  comity,  but  on  the 
ground  that  the  judgment  of  a  "court  of  competent 
jurisdiction  over  the  defendant  imposes  a  duty  or 
obligation  to  pay  the  sum  for  which  judgment  is 
given,  which  the  courts  of  this  country  are  bound 
to  enforce;  and  consequently  anything  which 
negatives  that  duty,  or  forms  a  legal  excuse  for 
not  performing  it  is  a  defence  to  the  action :  "  (See 
Schib8by  v.  Westenholfz.)  This  principle  is  also 
assumed  and  acted  on  in  Goddard  v.  Gray  (24 
L.  T.  Rep.  N.  S.  89 ;  L.  Rep.  6  Q.  B.  139),  where  the 
maiority  of  the  court  held  that  the  iudement  was 
binding,  notwithstanding  that  it  proceeded  on  a 
mistake  as  to  English  law,  which  did  not  appear 
to  have  been  knowingly  or  perversely  acted  on. 

In  Story's  Conflict  of  Laws,  the  extent  to  which 
and  the  grounds  on  which  a  foreign  judgment  is 
said  to  be  examinable  or  open  to  be  impeached 
are  thus  summed  up  (Article  607) :  "  It  is  easy  to 
understand  that  the  defendant  may  be  ablo  to 
impeach  the  original  justice  of  the  judgment  by 
showing  that  the  court  had  no  jurisdiction,  or  that 
he  never  had  any  notice  of  the  suit,  or  that  it  was 
procured  by  fraud,  or  that  it  is  irregular  and  bad 
by  the  law  fori  rci  judicata.  To  such  an  extent 
the  doctrine  is  intelligible  and  practicable."  In 
Castrique  v.  Imrie  (23  L.  T.  Rep.  348 ;  L.  Rep. 
4  H.  ot  L.  414),  the  House  of  Lords  upheld  a  decree 
in  rem  of  the  Tribunal  of  Commerce  of  Havre,  in 
which   a  decree  was  made  in  clear  violation  of 
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English  law,  on  the  ground  that  the  foreign  law 
being;  ascertained  as  a  matter  of  fact  in  the  case, 
the  French  court,  with  every  honest  endeavour  to 
be  right,  was  liable  without  any  fault  to  go  wrong 
either  from  imperfect  evidence  produced  before  it, 
or  misapprehension  of  its  effect.  But  in  that  case  in 
delivering  the  opinion  of  the  majority  of  the  judges, 
Blackburn,  J.,  speaking  of  the  judgment  on  matters 
of  French  law,  says  (23  L.  T.  Rep.N.  S.348 ;  L.  Rep. 
4  H.  of  L.  414),  •*  we  must  (at  least  till  the  contrary 
is  clearly  proved)  give  credit  to  a  foreign  tribunal 
for  knowing  its  own  law  and  acting  within  the 
jurisdiction  conferred  on  it  by  that  law.*'    And  in 
the  case  Becquet  v.  M'Carthy  (2   B.   &   Ad.,  at 
p.  957),  Lord  Tenterden  had  said   before,  "  we 
ought  to  see  very  plainly  that  the  court  has  de- 
cided against  the  French  law,  before  we  say  that  their 
judgment  is  erroneous  on  that  ground,"  implying 
that  if  it  clearly  appeared  to  be  wrong  the  court 
would  not  give  effect  to  the  judgment.    Here  the 
court  expressly  professes  to  proceed  on  the  ground 
of  French  law ;  and,  although  the  presumption 
would  be  that  the  court  in  delivering  judgment 
would  be  taken  to  know  its  own  law,  still  it 
clearly  appears  that  that  law  was  not  followed, 
and  we  are  precluded  by  the  findings  in  the  case 
from  holding  that  the  court  has  rightly  declared 
it.    The  contrary — to  use  the  words  cf  Blackburn, 
J. — clearly  appears,  and,  either  from  inadvertence 
or  some  other  reason,  the  foreign  tribunal  has  gone 
manifestly  wrong.    It  does  not  profess  to  declare 
what  is  the  law  of   Austria.    If  it  had.  though 
equally  wrong,  we  might  have  been  bound  by  Cos- 
Irique  v.  Imrie  (sup.)  to  have  given  effect  to  it;  but 
it  is  a  declaration  of  French  law  which  is  wrong. 
Under  these  circumstances  we  are  of  opinion 
that  there  is  no  rule  of  comity,  and  no  principle 
on  which  we  are  called  upon  to  give  effect  to  such  a 
judgment,  and  that  pro   rata   freight    only  was 
payable  on  the  cargo  at  La   Rochelle.     If  then 
freed  from  the  burden  of  the  entire  freight  at 
La  Rochcllc,  tho  case  tinds  that  the  portion  of  tho 
rve  sold    on  the    10th  Jan.    1867,    would    have 
realised  at  Schiedam  more  than  enough  to  have 
covered  the  extra  freight  from   La  Rochelle,  and 
in  that  event,  had  it  been  forwarded,  there  would 
only  have  been  a  partial  and  no  constructive  total 
loss :  (see  Bosetto  v.  Gurney,  11  C.  B.  176.) 

We  must,  however,  consider  the  effect  of  the 
order  of  the  21st  Dec.  I860,  for  the  sale  of  the 
residue  of  the  goods,  and  whether  it  could  under 
the  circumstances  appearing  in  the  case,  consti- 
tute a  total  loss. 

Now,  although  the  sale  may  have  been  valid 
and  binding,  and  the  plaintiff  may  thereby  have 
been  deprived  of  the  goods  :  (see  Camiaell  v.  Seivell 
(2  L. T.  Rep.  N.  S.  7ii9 ;  3  H.  &  N.  617 ;  5H.&N. 
728),  still,  upon  the  facts  as  found,  it  was  a  sale  of 
a  portion  of  goods  which  it  was  the  duty  of  the 
captain  to  have  transshipped  and  forwarded,  for 
which  a  ship  might  have  been  hired  at  La 
Rochelle,  and  which,  if  forwarded  at  any  time 
between  the  time  of  its  landing  at  La  Rochelle, 
and  the  time  of  its  sale  some  twelve  months  after, 
would  have  realised  at  Schiedam  considerably 
more  than  the  total  of  all  the  extra  expenses 
properly  incurred  in  respect  of  it,  and  consequent 
on  the  interruption  of  the  voyage. 

Under  these  circumstances,  it  is  impossible  not 
to  seo  that,  although  the  ship  and  cargo  were 
originally  brought  within  the  jurisdiction  of  tho 
Tribunal  of  Commerce  of  La  Rochelle  by  perils 


of  the  seas,  the  sale  of  this  portion  of  the  a 
not    really    duo     to     any    of    the  p 


was 


insured  against,  which  had  long  ceaatc 
operate  in  regard  to  this  portion  of  the  p 
but  was  in  fact  made  for  the  purpose  of  pa 
advances  incurred  .through  the  captain's  bre* 
duty.  Bat  it  was  strenuously  argued  on  beta 
the  plaintiffs,  that  the  first  order  for  sale  d 
entire  cargo  conferred  on  them  the  right  to 
notice  of  abandonment,  and  that  nothing 
occurred  afterwards  had  varied  that  right 
think,  however,  that  the  proceedings  in  the 
with  respect  to  the  last  portion  of  the  rye  sold 
insurance  being  free  of  average),  when  t 
together  with  the  opinion  we  have  exprt 
against  the  obligation  to  pay  the  entire  freigl 
La  Rochelle,  are  clearly  in  contradiction  of 
supposed  right ;  and  it  becomes,  therefore,  n 
cessary  to  consider   a  further   contention  of 

Elaintiffs,  viz.,  that  though  acceptance  of  them 
ad  been  declined,  still  the  conduct  of  the  on 
writer  in  intervening  in  the  Tribunal  of  Comn 
was  evidence  of  such  acceptance,  and  irrevoc 
Being  then  cf  opinion  that  there  was  no  const 
tive  total  loss  within  the  meaning  of  the  polic 
remains  to  consider  the  next  question— whe 
the  plaintiffs  arc  entitled  to  recover  anything, 
how  much,  under  the  sue  aud  labour  clause? 
It  was  argued  on  behalf  of  the  defendants,  th 
the  time  tne  rye  was  unshipped  it  was  in 
danger  of  total  loss,  and  than  it  was  unship 
solely  for  the  purposes  and  benefit  of  theplaino 
But  it  is  only  necessary  to  look  at  the  reps 
which  are  referred  to  in  the  special  case,  and  wfc 
are  to  be  taken  as  correctly  setting  forth  tne  4 
of  the  cargo  at  the  time,  to  see  that  it  was  in  a* 
of  heat  and  partial  fermentation  from  sea  vife 
which  if  it  had  been  allowed  to  go  on  would  fs 
we  feel  constrained  to  draw  this  inference!^ 
all  probability  have  resulted  in  such  dana] 
as  to  be  an  actual  total  loss.  Ic  was  new 
sary,  then,  for  the  preservation  cf  somo  d 
stantiul  part  of  tho  cargo,  and  in  order  to  «* 
a  total  loss,  to  remove  or  unship  the  wW 
cargo. 

It  cannot  be  contended,  since  the  case  ■ 
Kidston  v.  Empire  Marine  Assurance  CoajH 
(L.  Rep.  1  C.  P.  535;  2  Mar.  Law  Cas.O.S.* 
468),  that  the  warranty  ••  free  from  partial 
average "  excludes  the  operation  of  the  *ft| 
and  labouring  clause;  and  that  case  i<  al* * 
authority  that  the  occasion  upon  which  ■ 
expenses  in  this  case  were  incurred,  was  sack* 
to  bo  within  it.  As  to  the  cases  of  Great  /■#■ 
Peninsular  Company  v.  Saunders  (IB. &&*» 
2  B.  &  8.  206;  6  L.  T.  Rep.  2i'7;  31 U* 
206,  Q.  B.).  and  Booth  v.  Gair  (9  L.  T.  Bea* 
33  L.  J.  W>;  15  C.  B.,  N.  S.,  291),  cited  »• 
by  the  defendants,  we  need  ouly  refer  to  the  ^ 
in  which  they  are  distinguished  by  Willes,M 
his  learned  judgment  in  KidttoiiY.  Emfff**** 
Assurance  Company  (sup.).  ^j 

A  more  difficult  question  is  as  to  the  affljjjjl 
the  expenses  recoverable  under  this  head.  TaljJ 
pends,  in  our  opinion,  upon  the  amount  of 
necessary  to  avert  a  total  loss,  for  which  I 
defendants  were  liable.     That  is  a  matter 
we  think,  must  be   reasonably  treated, 
judged  too  strictly.     The  unshipping  of 
cargo  was  necessary,  in  order  to  its 
and  to  the  separation  of  the  sound  put 
which  was  irreparably  damaged,    ikfc 
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ceyed  to  the  warehouse  where  the  separation 
might  take  place,  any  subsequent  care  bestowed 
mi  that  which  could  not  be  benefited  by  it  suffi- 
ciently to  enable  it  to  be  forwarded  to  its  destina- 
tion would  have  been  of  no  use  whatever  to  the 
residue,  and  would  not  in  any  way  have  contributed 
to  its  preservation.  We  are  of  opinion,  therefore, 
that  the  plaintiffs  will  only  be  entitled  to  recover 
under  this  head  the  expenses  of  unshipping  the 
irhole  and  conveying  it  to  a  warehouse  where  the 
separation  took  place,  and  of  the  separation,  and 
the  expense  of  conditioning  that  portion  of  it 
which  was  sold  on  the  10th  Jan.  1867. 

As  the  case  does  not  afford  us  the  means  of 
itating  the  amount  of  the  expenses  thus  incurred, 
*e  think  it  must  be  referred  back  to  the  arbi- 
rator  to  ascertain  the  amount,  applying  the 
principle  we  have  laid  down,  and  that  for  the  sum 
to  found  by  the  arbitrator  the  plaintiffs  are  enti- 
led to  our  judgment. 

Judgment  for  the  'plaintiffs. 

Solicitor  for  the  plaintiffs,  Matthews. 

Solicitors  for  the  defendants,  Markby,  Tarry, 
Mid  Stewart. 


EXCHEQUER    DIVISION. 

Reported  by  ITevby  Leigh,  E*q.,  Birriiter-at-L%w. 


Tuesday,  June  27, 1876. 

(Before  Kelly,  C.B.  and  Pollock,  B.) 

Mould  and  another  v.  Andrews  and  others. 

Ship  belonging  to  several  co-owners— Repairs  to  by 
order  of  the  ship's  husband — Cost  of  repairs  ap- 
portioned between  owners  in  proportion  to  their 
shares  in  ship — Payment  by  some  co-owners  in 
cash,  and  by  some  by  bill — Bill  of  one  co-owner 
dishonoured — Liability  of  other  co-owners  for 
amount  of — Principal  and  surely. 

'The  four  defendants  and  one  B.,  were  the  owners,in 
certain  shares  between  them,  of  a  ship  to  which  the 
plaintiffs  by  order  of  W.,  the  ship's  husband,  and 
with  the  authority  and  consent  of  the  defendants, 
did  certain  repairs,  and  upon  tJie  pbiintiff's  account 
for  such  repairs  being  sent  in  to  the  owners,  it 
toas  arranged  between  W.  and  the  plaintiffs,  that 
it  should  be  paid  partly  in  cash  (subject  to  dis- 
count) and  partly  in  good  bills,  and   that   the 
total  amount  of  the  contract  should  be  apportioned 
between  the  said  several  owners  according  and  in 
Jyroportion  to  their  interest  and  the  number  of  their 
Respective  shares  in  tlie  said  ship.     The  necessary 
Calculation  having  been  made  by  W.,  the  account 
leas  then  paid  to  the  plaintiffs  through  W.,  partly 
%+y  a  cheque  of  tlie  defendant,  Andrews,  payable 
tt>  W.'s  oi-der,  and  indorsed  by  him  for  the  amount 
*>f  Andrews'  pi-oportion,  partly  by  cash  payments 
Jfrom  each  of  the  other  three  defendants  for  the 
<*,mount  of  their  respective  proportions,  and  partly 
&y  a  bill  at  six  months,  drawn  by  W.  on  and 
**ecepted  by  B.,for  the  amount  of  B.'s  proportion 
wsf  the  said  account.  B.'s  bill  being  dishonoured  at 
^maturity,  the  plaintiffs  brought  this  action  against 
Jthe   defendants  to  recover  from  them,  as  joint 
turners  of  the  ship,  the    amount  of  such  dis- 
honoured bill,  in  answer  to  which  the  defendants 
contended  that    the   plaintiffs,    by  taking  B.'s 
hiU,  and  giving  him  time,  had  placed  his  co~ 
debtors,  the  defendants,  in  a  worse  position,  and 
-necessarily  postponed  their  remedy  against  B., 


and  liad  consequently  discharged  the  defendants  ,- 
but  it  was 
Held  by  the  Exchequer  Division  (Kelly,  C.B.  and 
Pollock,  B.),  giving  judgement  in  favour  of  the 
plaintiffs,  and  dismissing  the  defendants'  motion 
to  enter  a  verdict  or  a  nonsuit,  that  the  defendant 
was  bound  by  the  mode  of  payment  adopted)  and 
that  that  circumstance  distinguished  the  case 
from  that  of  principal  and  surety. 

This  was  an  action  brought  by  the  plaintiffs  as 
executors  of  one  Richard  Hopper,  deceased,  to 
recover  from  the  defendants,  as  joint  owners  of  a 
vessel  called  the  Kildare,  the  sum  of  6161.  7s.  Id., 
the  balance  of  account  for  work  done  by  the 
deceased  and  by  the  plaintiffs,  as  a  shipbuilder, 
in  repairs  to  the  said  ship,  under  the  circumstances 
as  set  forth  in  the  statement  of  claim. 

1  and  2.  The  plaintiffs  are  the  executors  of  one 
Richard  Hopper,  deceased,  and  the  defendants  are 
joint  owners  of  a  vessel  named  the  Kildare. 

3.  One  Charles  Weatherburn  was,  at  the  time 
when  the  repairs  herein  mentioned  were  ordered 
and  executed,  ship's  husband  of  the  said  vessel 
Kildare,  and  on  or  about  the  20th  March 
1875,  as  such  ship's  husband,  and  under  the 
authority  and  with  the  knowledge  and  consent  of 
the  defendants,  he  instructed  Richard  Hopper,  now 
deceased,  to  execute  certain  necessary  repairs  oil 
the  Kildare. 

4.  In  pursuance  of  the  instructions  given  as  afore- 
said the  said  Richard  Hopper  commenced  to  repair 
the  Kildare,  but  died  during  the  progress  of  the 
work,  and  the  said  repairs  were  completed  by  the 
plaintiffs  as  executors  aforesaid.  These  repairs 
were  completed  on  or  about  the  5th  May  1875. 

5.  The  amount  charged  by  the  plaintiffs  for  thr 
said  repairs  was  11811.  19s.  An  account  showing 
this  charge  was  made  out  and  presented  in  or 
about  the  month  of  May  1875,  to  the  said  Charles 
Weatherburn,  as  such  ship's  husband  as  aforesaid, 
and  to  the  defendants,  and  no  objection  was  then 
or  has  since  been  made  by  the  defendants,  or  any 
of  them,  or  by  the  said  Charles  Weatherburn,  or 
by  anyone  on  behalf  of  either  of  them,  to  the 
quality  of  the  work  or  the  fairness  of  the  charge 
aforesaid. 

• 

6.  After  the  account  had  been  presented  and 
approved  as  aforesaid,  the  said  Charles  Weather- 
burn, acting  as  ship's  husband  as  aforesaid,, 
proposed  to  the  plaintiffs  to  pay  the  amount  of 
charges  aforesaid,  partly  in  cash  and  partly  by 
good  bills,  to  which  the  plaintiffs  assented.  The 
plaintiffs  thereafter  received  payment  of  the  whole 
amount  of  their  charges  in  cash  and  bills,  allowing 
discount  for  the  amouut  paid  in  cash. 

7.  One  of  the  bills  so  received  by  the  plaintiffs  from 
the  ship'shusband  as  aforesaid  was  a  bill  of  exchange 
for  6467,  Is.  7d.,  drawn  by  the  said  Chas.  Weather- 
burn, acting  as  aforesaid,  upon  John  Honzell 
Bruce,  one  of  the  owners  of  the  Kildare,  payable 
six  months  after  the  11th  May  1875,  and  accepted 
by  the  said  John  Henzell  Bruce.  At  maturity 
the  said  bill  was  duly  presented,  but  was  dis- 
honoured, and  though  the  said  John  Henzell 
Bruce  and  the  defendants  had  due  notice  of  such* 
dishonour,  they  did  not  pay  and  have  not  paid  the 
said  bill.  The  said  sum  of  646Z.  7s.  7d.  remains 
doe  to  the  plaintiffs  in  respect  of  the  repairs  in 
paragraph  4  mentioned. 

8.  The    defendants    refuse  to    pay  the    said 
6467.  7*..  7d.,  whereby  this  action  has  been  rendered. 


Sx.  Drv .] 

necessary,  and   the   plaintiffs  as   such   executors 
claim  the  6461.  ?».  7d.  and  interest  thereon. 

In  hid  statement  of  defence  tho  defendant 
Andrews  alleged— First,  that  the  defendants 
were  rot  joint  owners  of  the  Kildate. 

Secondly,  he  denied  tho  several  allegations  in 
paragraph  6  of  the  statement  of  claim,  except  the 
last  thereof,  which  the  defendant  says  is  true. 

Thirdly,  that  the  said  bill  of  exchange  for 
6461.  7*.  7d.,  in  paragraph  7  of  the  clause  men- 
tioned, was  received  by  tho  plaintiffs  from  the 
said  Chas.  Weather-burn,  and  given  by  him  to 
them  in  full  satisfaction  and  discharge  of  the  said 
6461.  7*.  Id.  therein  mentioned,  and  not  merely  ior 
and  on  account  thereof. 

Fourthly,  that  the  credit  of  six  months  men- 
tioned in  the  said  bill  was  given  by  the  plaintiffs 
to  the  said  John  Henxell  Bruce  without  the  con- 
sent or  authority  of  the  defendant  Andrews,  and 
be  submitted  that,  if  even  the  said  bill  were  given 
on  account  only  and  not  in  satisfaction,  still  that 
the  said  defendant  was  in  the  position  of  a  Burcty 
only  for  the  said  John  Heuzell  Bruce,  and  that  ho 
was  discharged  by  such  giving  of  time. 

Fifthly,  that  the  said  Cbss.  Weatberburn  did 
not  instruct  the  said  B.  Hopper,  deceased,  to 
execute,  nor  did  the  said  R.  Hopper  and  the 
plaintiffs  jointly  execute  the  said  repairs  for 
tho  defendants  jointly,  or  on  their  joint  credit. 
The  said  repairs  were  executed  on  the  terms 
that  they  should  be  paid  for  by  the  defendants 
and  tho  said  John  Henzell  Bruce  and  ono  Marian 
Sheriff  severally  and  rateably,  in  proportion 
to  their  several  interests  in  the  said  vessel, 
and  that  no  one  of  them  should  be  liable  for  the 
others  or  beyond  the  amount  of  such  proportion  as 
aforesaid. 

Sixthly,  that  the  defendants  and  the  said  John 
Henzell  Bruce  and  Marian  Sheriff  paid  their 
several  proportions  of  tho  said  account,  or  satis- 
fied and  discharged  the  same  by  giving  hills 
in  accord  and  satisfaction  thereof  respectively,  and 
which  the  plaintiffs,  as  such  executors  aforesaid,  re- 
■ccived  in  such  accord  and  satisfaction  as  aforesaid. 
Seventhly,  ho  denied  that  the  sum  of  6-167.  7*.  7c/. 
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cventh  ]iaragraph  of  the 
claim  mentioned. 

In  the  ovent  of  the  plaintiffs  establishing  an 
original  joint  liability  of  the  defendants,  which 
the  defendant  Andrews  disputed,  he  in  that  event 
said  as  follows  : 

Eighthly,  after  the  accruing  of  the  plaintiff's 
claim  and  before  action,  and  after  the  death 
of  the  said  B.  Hopper,  it  was  agreed  b;  nod 
between  the  defendants  and  the  said  Bruce  and 
Sheriff,  end  the  plaintiffs  as  executors  as  aforesaid, 
that  each  of  the  defendants  and  tho  said  Bruce  and 
Sheriff  should  pay  in  cash,  subject  to  discount,  or 
give  bills  in  full  for  their  several  shares  of  tho  said 
account  respectively  rateably  in  proportion  to 
their  respective  interests  in  the  said  vessel,  and 
that  in  consideration  thereof  the  plaintiffs,  as  exe- 
cutors as  aforesaid,  should  receive  euch  payment 
or  bills  respectively,  in  full  satisfaction  and  dis- 
charge of  their  claim  against  the  said  defendants, 
and  tho  said  Bruce  and  Sheriff;  and  the  defen- 
dants and  tho  said  Bruce  and  Sheriff  accordingly 
then  paid  in  cash,  subject  to  discount,  or  gave 
bills  for  their  said  several  shares  as  aforesaid,  and 
.the  plaintiffs  as  such  executors  as  aforesaid,  then 


r& 

accepted  and  received  the  same  in  foil  sat 
and  discharge  of  their  claim. 

Ninthly,  in  the  alternative  the  & 
Andrews"  said  that.,  after  the  accruing 
plaintiffs'  claim  and  before  action,  ib 
the  death  of  the  said  R.  Hopper,  it  ra 
by  and  between  the  plaintiffs,  as  eii 
as  aforesaid,  and  the  defendant  Andrew] 
in  consideration  that  he  would  draw  and  i 
to  the  plaintiffs  a  negotiable  instnuntal 
is  to  say),  a  cheque  on  certain  bankers 
able  to  the  order  of  the  plaintiffs,  for  ;hei 
1401.  7c,  the  plaintiffs  should  accept  and  i 
the  said  cheque  in  full  satisfaction  and  din 
of  their  claim  against  him  ;  and  he  uxor 
drew  and  delivered  to  the  plaintiffs  iodic 
as  aforesaid,  and  they  then  accepted  and  re 
the  same  in  full  satisfaction  and  discharge  £ 
claim  against  him. 

Tenthly,  he  denied  that  the  said  C.  Weatil 
and  the  defendants  respectively  had  doe  i 
of  dishonour  of  the  said  bill,  and  that  tia 
was  duly  presented  for  payment  as  alleged. 
The  defendant  Armstrong  in  his  3taa« 
defence  admitted  the  1st,  3rd,  4th,  andotl 
denied  the  6th  and  7th  paragraphs  of  thesttS 
of  claim,  and  alleged  tbar,  each  of  the  defa 
was  (as  the  plaintiffs  well  knew)  so  or 
certain  shares  iu,  and  not  one  of  se««l 
owners  of,  the  Kildate,  and  that  it  wis 
action  agreed  between  the  plaintiffs  and  tl 
several  owners  of  the  said  shares,  that  the 
tiffs'  account  should  be  apportioned  bet** 
said  owners  ir  proportion  to  the  number  a 
shares ;  and  each  owner  accordingly  (am! 
said  J.  H.  Bruce)  paid  his  proportion  of  it 
account,  and  the  said  J.  H.  Brace  paid  his  p 
tion  by  the  said  bill  of  exchange,  and  the 
dant  Andrews  paid  his  proportion  by » e 
and  the  defendant  Armstrong  and  tat 
owners  each  paid  his  proportion  iu  cash;  U 
said  udl  of  exchange  and  cheque  were  reap" 
received  by  the  plaintiffs  in  lull  discfair) 
satisfaction  of  all  claims  against  the  said 
and  Andrews  respectively;  and  that  the* 
joint  liability  (if  such  ever  existed)  of  U» 

1   dants,had  been  changed  into  a  separstebik 
reason  of  the  matters  hereinbefore  alleged, I 

{  separate  liability  of  the  defendant  Armsai 
been  discharged  by  the  payment  afore* 
that  the  defendant  Armstrong  was  do> 
from  all  liability  by  reason  of  the  before  DM 
discharge  of  the  said  Bruce  and  Andrew* 
lively;  and  that  tho  plaintiff  well  knew*' 
lotion  ship  existing  between  the  owdbH' 
"  Kildare,"  and  that  the  defendant  Ana* 
liable  at  all  beyond  bis  said  proportion)* 
as  surety  only,  and  the  plaintiffs  by  tm 
said  bill  and  giving  time  to  the  said  Braer 
the  knowledge  and  consent  of  the  defed 
strong,  thereby  discharged  the  latter^ 
liability  as  surety. 

The  statements  of  defence  of  the  «t 

I  dautu,  Blonkinsopp  and  Clarke,  < 

i  to   the   same   effect   as   those  of  the  ■) 
Andrews  and  Armstrong  hereinbeforslj 

The   plaintiffs  by  their  reply  join*" 

the  defendants  upon  their  several  dV* 

At  the  trial  before  Mollor,  J.,  I 

Assizes,  187o,  for  Northumberland,  4 
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Mould  and  another  v.  Andrews  and  others. 


[Ex.  Div. 


be  plaintiffs  also  stated  that  when  he 
endant  Andrews'  cheque,  he  was  not 
idorsed  it  without  noticing,  that  the 
iserted  in  the  body  of  it  the  words 
ugh  Andrews'  proportion  of  repairs," 
(the  manager)  had  no  intention  of 
heque  "  in  full "  of  such  proportion, 
rging  Andrews  from  all  further  lia- 

was  found  for  the  plaintiffs  for 
and  the  learned  judge  directed  that 
ould  be  entered  for  the  plaintiff*  for 
and  their  costs,  with  leave  to  the  de- 
nsel  to  move  to  enter  the  verdict  for 
bs,  or  a  nonsuit. 

Q.C.  and  J.  Edge,  for  the  defendant 
)ved  to  enter  judgment  or  a  nonsuit 

/.  and  Hugh  Shield,  appeared  for  the 
efeiidants. 

,  for  the  plaintiffs,  appeared  in  oppo- 
motion. 

J.C.,  stated  the  facts  of  the  case  and 
•lied  on  by  the  defendants  at  the 
y,  C.B. — Did  it  appear  that  the  de- 
:w  of  Bruce's  bill  being  given  and 
he  plaintiffs  ?J 

for  the  plaintiffs. — It  was  admitted 
rburn  was  their  agent  and  ship's- 
1  that  he  had  authority  to  arrange  all 
ing  to  the  payment  of  the  repairs  of 

Q.C. — It  was  admitted  that  the  work 
the  employment  of  the  defendants, 
account  was  in  the  first  case  properly 
em.  But  the  question  is,  assuming 
joint  liability  of  the  several  defen- 
der or  not  the  plaintiffs,  by  their 
e  discharged  them.  The  ship's-hus- 
the  total  amount  of  the  account  into 
irtioned  to  the  interest  of  each  part 
he  ship,  and  then  handed  to  the 
lis  and  cheques  for  these  separate 
'he  proportion  of  the  defendant 
the  account  so  divided  was  1471.  lis., 
amount  he  gave  to  the  plaintiffs  his 
ble  to  the  order  of  the  plaintiffs  "  in 
i  Andrews's  proportion  of  the  costs 

0  Kildare"  and  Andrews  believed, 
aintiff  by  accepting  s~»ch  cheque, 
lim  from  all  further  liability.  The 
their  manager,  indorsed  this  cheque, 

1  the  money,  but  they  allege  that 
d  it  and  paid  it  into  their  bank 
cing  the  peculiar  form  in  which 
,  and  that  they  never  intended  nor 
charge  the  defendant  Andrews  from 
lability.  At  the  samo  time  that 
'e  his  cheque,  Bruce,  another  of  the 
gave  his  bill  at  six  months  for  his  pro- 
e  repairs,  amounting  to  0162.  7*.  Id., 
lishonoured  at  maturity,  and  the 
at  bill  is  now  claimed  from  the  other 
,  the  four  defendants  in  this  action, 
ed  that  the  plaintiffs*,  under  the  cir- 
have  discharged  the  defendants, 
jiving  time  to  one  joint  debtor  they 
the  other  joint  debtors  in  a  worse 
id  they  insisted  on  cash,  and  had 

unable    to    pay    it,  the   defendant 

the  owners  might  have  paid  Bruce's 

nd  at  once  have  sued  him ;  bat  by  the 


act  of  the  plaintiffs  the  defendant's  remedy  against 
Bruce  has  been  necessarily  postponed.  The  ques- 
tion then  is,  Is  it  competent  to  the  plaintiffs  to 
postpone  all  remedy  against  one  part  owner,  and 
yet  retain  all  their  rights  against  the  other?  The 
present  case  may  bo  put  as  one  of  principal  and 
surety,  where  the  surety  is  discharged  by  time 
being  given  to  the  principal  debtor  without  the 
assent  of  the  surety.  There  is,  I  am  bound  to  say, 
a  .case  of  Keay  v.  Fenwick,  decided  this  week 
in  the  Court  of  Appeal,  confirming  the  decision  of 
the  Court  of  Common  Pleas  (not  reported),  which 
I  ought  to  mention,  though  it  is,  I  fear,  very  much 
against  the  contention  now  urged  on  behalf  of  the 
preserft  defendants.  [Kelly,  C.B. — That  is  a  new 
case.    Arc  there  any  older  cases  in  point  ?] 

M'Clymont. — It  is  submitted  on  the  part  of  the 
plaintiffs  that  the  cases  of  Robinson  v.  Read  (9 
B.  &  C.  4i9 ;  7  L.  J.,  0.  S.,  236,  K.  B.),  WkitwelU. 
Perrin  (4  C.  B.,  N.  S.,  412),  and  Mifeheson  v. 
Oliver{bE.  &  B.  443;  25  L.  J.  39,  Q.B.)  are  espe- 
cially in  point. 

Herschell,  Q.C. — The  cases  cited  can,  I  think, 
be  distinguished  from  the  present  one.  There 
is,  however,  more  difficulty  in  distinguishing 
Keay  v.  Fenwick.  In  that  case  the  three  de- 
fendants were  part  owners  of  a  ship  which  the 
managing  owner  had  sold  without  the  know- 
ledge of  his  co-owners,  who,  however,  subsequently 
ratified  the  sale.  The  managing  owner  thereafter 
without  the  knowledge  of  his  co-owners,  gave  bills 
at  three,  six,  and  nine  months  to  the  plaintiffs  for 
commission  in  connection  with  the  sale,  which 
bills  were  dishonoured  at  maturity;  and  the 
defendants  being  thereupon  sued  by  the  plaintiffs, 
urged  that,  by  taking  the  bills  from  one  co-owner 
without  the  knowledge  of  the  others,  the  plaintiffs 
had  discharged  the  others,  to  which  the  plaintiffs 
replied  that  it  was  not  a  case  of  voluntary  credit 
for  the  reason  that  in  taking  these  bills  they 
had  taken  all  they  could  get,  and  the  court,  both 
below  in  the  Common  Pleas  and  on  appeal  decided 
in  their  favour.  The  only  substantial  distinction 
which,  as  it  appears  to  me,  can  be  suggested  is, 
that  in  the  precent  case  the  plaintiffs  might  have 
had  cash  at  first  had  they  chosen  to  insist  on  it. 

M'Clymont  —  The  plaintiffs  were  not  only 
willing  but  anxious  to  take  cash,  and  offered  dis- 
count for  it.  The  bills  were  given  to  the  plaintiffs 
not  by  one  part  owner  behind  the  back  of  the 
other,  but  by  the  ship's  husband,  acting  as  the 
common  agent  of  all  the  owners,  in  the  usual  and 
ordinary  course  of  his  duty  as  such  agent.  If  the 
present  case  differs  at  all  from  that  of  Keay 
v.  Fenwick  it  is,  I  submit,  in  being  a  far  stronger 
case  in  favour  of  the  plaintiffs. 

Kelly,  C.B.— The  defendants  in  the  present 
case  were  I  think  clearly  bound  by  the  mode  of 
payment  adopted ;  and  that,  I  think,  distinguishes 
this  case  from  that  of  principal  and  surety,  and 
really  takes  the  ground  from  under  Mr.  Herschell's 
feet.  We  are  bound  by  the  authority  of  the  case  in 
the  Court  of  Appeal,  which  he  has  cited  to  us,  and 
it  is  not  necessary  to  go  into  the  questions  of  de- 
tail. The  defendants'  motion  to  enter  a  verdict  for 
tbem  must  therefore  be  dismissed,  and  the  plain- 
tiffs must  have  judgment  with  costs. 

Pollock,  B.  concurred. 

Judgment  for  the  plaintiffs  with  co*ts. 

Solicitor  for  the  plaintiffs,  John  Tucker,  agent  for 
T.  W.  Stewart,  Newcastlc-upon-Tyno. 
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Adm.] 


Thb  Cadiz  and  the  Boyne. 


Solicitors  for  the  defendant  Andrews,  William- 
son, Hill,  and  Co.,  agents  for  Ingledew  and  Daggett, 
Newcastle-upon  -Ty  ne. 

Solicitor  for  the  defendant  Armstrong,  John 
Scott,  agent  for  /.  A.  Busk,  Newcastle-upon-Tyne. 

Solicitors  for  the  defendant  Blenkinsop,  Pyhe, 
Irving,  and  Pyhe,  agents  for  J.  0.  and  J.  E.  Joel, 
Newcastle-upon  Tyne. 

Solicitors  for  the  defendant  Clarke,  Pattison, 
Wigg,  and  Co. 


ADMIRALTY    DIVISION. 

Bepotted  by  J.  P.  Aifivall  and  F.  W.  Haiku,  Efqn., 

Barriaten-at-L&w. 


Nov.  8  and  9, 1876. 
The  Cadiz  and  the  Boy>e. 

Salvage,  agreement  for  apportionment — Additional 
salvage  outside  agreement — Persons  not  actually 
engaged  in — Costs. 

When  persons  agree  to  render  a  salvage  service  and  to 
apportion  the  salvage  in  a  particular  way,  and 
further  salvage  services  are  rendered,  not  con- 
templated  by  the  agreement,  the  whole  body  of 
salvors  are  entitled  to  share  in  the  reward, 
and  not  only  those  actually  engaged  in  the 
further  salvage  operations. 

Costs  of  all  parties  were  ordered  to  be  paid  out  of 
fund  in  court,  except  a  defendant1  s,  in  consequence 
of  his  misconduct  to  his  co-salvors 

Tins  was  a  cause  for  the  distribution  of  salvage 
earned  by  the  plaintiffs  and  defendants  in  diving 
operations  carried  on  for  the  purpose  of  saving 
cargo,  Ac.,  from  the  wrecks  of  the  S.S.  Cadiz  and 
Boyne,  near  Brest,  in  France. 

The  Cadiz  had  gone  on  shore  and  sunk  in  May 
1875,  and  in  the  same  month  an  '•  Association  for 
the  Protection  of  Commercial  Interests  as  respects 
Wrecked  and  Damnged  Property,"  engaged  with 
defendant  Samuel  Edwards,  who  signed  all  agree- 
ments as  Edwards  and  Co.,  and  who  was  a  diver 
belonging  to  Whitstable,  to  salve  the  cargo  in 
which  they  were  interested,  at  the  rate  of  15  per 
cent,  for  quicksilver  and  lead,  and  5  per  cent,  for 
specie,  5  per  cent,  on  value  of  a  hunting  knife 
valued  at  7000J.,  and  30  per  cent,  on  all  other 
cargo,  and  the  other  parties  interested  in  the 
cargo  made  similar  agreements  as  to  their 
portions. 

Samuel  Edwards  communicated  with  people  at 
Whitstable.  who  engaged  at  that  place  the  per- 
sons requisito  to  enable  him  to  carry  out  the 
service. 

It  appeared  that  there  three  methods  in  which 
it  was  customary  amongst  Whitstable  divers  to 
apportion  salvage  earned  by  diving  operations. 

(1.)  That  allowing  three  shares  for  those  who 
were  actually  diving,  three  shares  to  the  owner 
of  each  smack  employed,  and  two  to  the  owner 
of  each  divine  apparatus ;  the  other  men  should 
each  take  single  shares,  and  boys  a  half  or  three- 
quarter  share,  according  to  their  ability. 

(2.)  That  the  shares  being  estimated  in  the  same 
way  as  above,  the  men  and  boys  engaged  to  assist 
should  only  take  half  of  the  shares,  and  receive 
from  those  who  had  engaged  them  10«.  a  week  and 
an  allowance  equal  in  amount  to  half  their  food  in 
exchange  for  the  other  half. 

(3.)  That  the  shares  being  still  estimated  in  the 
same  way,  tho  men  engaged  to  assist  should  re- 


ceive wages  of  1L  per  week  and  the 
the  persons  who  had  engaged  them, 
the  whole  of  the  shares  in  exchange. 

At  first  a  smack  called  the  Bomp, 
of  six  hands,  was  engaged  to  come  on 
assist,  and  there  was  a  dispute  betwec 
as  to  whether  her  crew  had  been  eo 
first  or  second  of  the  above  methods. 

After  they  had  worked  some  tit 
smack,  the  Ann  Elizabeth,  was  also 
assist;  her  crew  being,  it  was  admit* 
by  her  owner  on  the  3rd  method ;  wl 
vage  operations  were  proceeding,  on  t 
the  13th  Aug.  1875,  a  light  was  see 
heard  from  a  vessel  apparently  in  disl 
of  the  men  went  off  in  the  boats  beloo 
smacks,  and  on  the  way  met  a  barqu 
into  danger,  which,  after  receiving  no 
position,  put  out  to  sea  in  safety  ;  the  1 
wards  met  several  boats  with  some  pas 
board  them,  from  the  Royal  Mail  Steam 
and  learnt  that  the  light  they  bad  seen 
they  had  heard  proceeded  from  that  ve 
had  run  on  the  rocks ;  the  smack's 
towed  and  piloted  the  Boyne's  boats  to 
of  Malines,  off  which  the  smacks  lay, 
service  201.  was  paid  to  and  shared  I 
persons  engaged. 

In  the  morning  the  defendant,  Samuel 
drew  np  a  contract  on  board  one  of  fchei 
salve  specie  and  diamonds,  of  which  tbe 
large  amount  on  board  the  Boyne,  at  10 
and  went  on  board  that  vessel  and  got  ti 
of  her  to  accept  the  contract ;  he  the*, 
assistance  of  some  of  the  crew  of  the  Aa*. 
and,  as  it  was  subsequently  proved,  ta 
crew  of  the  Bomp,  got  one  of  the  dhi 
ratus  on  board  the  Boyne,  and  began  to 
in  a  very  short  space  of  time,  about 
succeeded  in  recovering  24,7-OOZ.  worth 
and  diamonds;  during  that  day  thefl 
crews  of  tho  two  smacks  were  employe* 
getting  their  smacks  in  readiness  to  «J 
passengers  from  Malines  to  LaConquMe," 
town  on  the  main  land,  and  others  in  it 
the  Bomp  to  the  Boyne,  and  keeping  bl 
ness  to  assist  in  any  way  that  m]$* 
sary.     On  the  next  day  the  crews  saw 
and  a  large  portion  of  the  passengew 
subsequently  the  salvage  operation*  ct 
were  resumed.  J 

The  plaintiffs,  a  portion  of  the  crew«fll 
not  being  satisfied  with  the  accounted 
them,  on  the  close  of  the  operations  tt 
commenced  proceedings  for  an  afloifl 
High  Court  of  Justice,  and  assigned ■ 
the  Chancery  Division  in  the  Bolls  0*1 

On  the  13th  Nov.  1876,  the  Master  ^ 
ordered  the  cause  to  be  transferred 
miralty  Division  :  (Humphrey  \'.E( 
Notes  1875,  p.  208.) 

On  the  16th  Dec.  1875,  a  state 
delivered  on   behalf   of  William 
three  others  of  the  crew  of  the 
an  account  on  the  basis  of  div: 
claiming  to  divide  the  total  sal 
against  Samuel  Edwards,  the 
Packet  Company,  who  were  <r 
and  the  Association  for  the  ~ 
cial   Interests,  as  respects 
property. 
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res  were  mado  up  as  follows  : 
if  the  »m*. \  Ronp  .  .        3  shores 

[del  i  [diver  3  „ 

farde  (direr).  defendant  3  „ 

mfrey,  plaintiff        1  ,, 

hby,  plaintiff       1  „ 

hn-j    p!m:.:i!r 1  „ 

deu.'en,  plaiouff  ...  1  „ 

iboji  i  ;; 


a  to  tbe  accounts  rendered 


Tout  ,16|  shares. 

ntly  appeared  that  Joseph  Day  was 
d,  therefore,  was  entitled  to  a  full 
at  Lhe  diving  apparatus  employed 
vner  to  '2  shares,  bo  making  up  a 
res,  and  the  statement  of  claim  was 
ordingly.  Tbo  plaintiffs  also  al- 
ch  Bums  as  had  been  paid  or  wore 
w  and  owner  of  the  Aim  Elisabeth 
a  into  account. 

Dec.  1875,  the  statement  of  claim 
□  be  amended  by  adding  the  fire 

above  enumerated  as  defendants. 
m  had  been  co-  ad  venturers  with 
,rds  from  the  beginning,  and  the 
e  persons  belonging  to  the  Romp, 
object!—  "   "•■- 

Tan.  the  defendant  salvors  delivered 

efence,  claiming  to  have  the  amount 
le  Cadiz  divided  into  31}  shares,  to 
,  as  to  the  Romp'*  crew  on  plan 
s  to  Ann  Elisabeth  on  plan  (No.  3), 
.  from  the  Boyne  should  only  bo 
?st  those  actually  engaged  in  the 
xe  31}  shaves  were  made    np    as 

of  the  smack  Romp 3  shares 

if  tbe  AnnEliiaMK  3  „ 

of  the  two  diving  apparatus    4  „ 

den  (diver),  dsfendant 3  „ 

irds  (diver),  defendant 3  „ 

Br™,  defendant 1  „ 

.defendant 1  „ 

rardi,  defendant 1  „ 

nphrey,  plaintiff  1  „ 

tby,  plaintiff t  „ 

ire;,  plaintiff f  „ 

lenden,  plaintiff 1  „ 

phrey,  defendant j  „ 

ng  1  shares  to  tbe  four  last 
persons  to  be  taken  by  the 


the  partial  examination  of  one  witness  on  each 
side,  the  case  of  the  salvage  of  the  Cadiz  as 
distinguished  from  the  Boyne  was  referred  to  the 
registrar  to  report  "  on  the  basis  or  modes  of  cal- 
culation adopted  by  the  plaintiffs  and  by  the  defen- 
dants respectively,  or  any  modification  of  the  said 
respective  bases  or  modes  of  calculation  rendered 
necessary  by  the  accounts  and  vouchers  produced." 
The  registrar  sat  on  the  12th  and  13th  July,  and 
on  25tn  July  1876,  made  his  report,  disallowing  7 
per  cent,  ont  of  a  claim  of  10  per  cent,  on  tbe 
whole  salvage  for  commission  (as  it  appeared  that 
only  3  per  cent,  was  actually  paid  to  other  parties, 
the  defendant,  Samuel  Edwards,  reserving  7  per 
cent,  for  himself  and  his  original  co-adventurers, 
but  not  giving  the  other  salvors  any  notice  of  their 
intention,  but  charging  the  whole  10  per  cent,  as 
Kerros,  the  agent's,  com  mission},  making  some  other 
deductions,  and  finding  that  the  number  of  shares 
into  which  the  amount  due  for  salvage  before  the 
arrival  of  the  Ann  Elizabeth  should  be  divided 
was  nineteen,  made  up  as  follows  : 

The  owner  of  the  smack  Romp 3  sharks 

William  Kigden (direr),  defendant 3        „ 

Samuel  Edwards  (diver),  defendant 3       „ 

William  Humphrey,  plaintiff 1         ,, 


John  Humphrey,  plaintiff 

Ethelbert  Edenden    plaintiff 1  „ 

Richard  Edwards,  defendant 1  „ 

Joseph  Day,  defendant  1  „ 

Frederick  Pearce,  defendant 1  „ 

Owner  of  diving  apparatus 3  „ 

A  total  of  19  shares. 

And  after  the  arrival  of  the  Ann  Eliia- 

betK,  in  addition  to  the  above ISshares 

The  owner  of  the  Ann  Etitabeth 3 

Master  of  ditto  )     , ... 

Poor  mencrew  of  ditto  }  "3d*S & 

One  boy  orew  of  ditto  )  . 

Owner  of  second  diving  appanatu 2 

A  total  of  29:  'hare.. 

Disallowing  altogether  the  claim  for  two  shares 
in  respect  of  the  French  pilots,  aa  it  appeared  they 
had  been  paid  by  the  day.  He  further  reported  as 
follows : 


o )  **         \ 


i 


pilots 

Total 31i  shares. 

larch  the  plaintiffs  replied,  joining 
itemeat  of  defence,  and  denying  the 

the  French  pilots  except  on  ordinary 

Jay  1876  the  pleadings  were  further 
iniiig  the  owner,  master,  and  crew 
ilizabeth  aa  plaintiffs,  and  adding 
res  in  respect  of  a  second  diving 
le  same  of  money  due  for  salvage 
is  parties  interested  in  the  Cadiz, 
Royal  Mail  Steamship  Co.,  the 
le  Boyne,  nnder  the  agreements 
)  court,  and  on  2nd  and  5th  May 
■una  on  for  hearing.  After  hearing 
itatement    for    the   plaintiffs    and 


o  say  that  the  several  psrat 
—  sntitled to  take  ht  than-  ... 
res  est  opposite  their  res 
l  has  assigned  one  of  his 


names  are  est  forth  are  entitled  to 
the  amount  of  tho  ■hares  eat  o^ . 
names.  If  any  of  then  has  assigned  one  of  his  shares 
to  soma  other  person  that  is  a  matter  between  the  parties 
themselves,  and  with  which  I  have  at  present  nothing  to 
do.  All  that  1  need  say  hare  is  that  no  such  assignment 
appears  to  have  been  mads  of  the  shares  dae  to  the  master 
and  orew  of  the  Romp,  bnt  that  soma  armngemsnt  was 
made  by  the  owner  of  the  Ann  Elisabeth  with  the 
master  and  crew  that  he  should  receive  their  shares  in 
lien  of  certain  payments  to  be  made  to  them."  (a) 

The  report  then  proceeded  to  show  ths  value  of 
a  share  in  the  salvage  earned  before  and  after  the 
arrival  of  the  Ann  Elizabeth.  On  the  8th  Nov. 
1876,  the  case  came  before  the  court  again. 

After  tbe  examination  of  witnesses  on  both 

(a)  The  question  of  the  validity  of  ths  assignment  of  a 
Share  of  salvage  has  nmently  been  raised  and  demded  in 
the  Soiario  (reported  on  the  next  following  peg*),  where 
It  Is  held  that  an  assignment  of  shares  of  salvage,  even 
for  valuable  oonstd oration,  Is  wholly  void  nnder  the 
lSSnd  section  of  the  Merchant  Shipping  Act  1854.  in  the 
□are  of  services  rendered  by  an  ordinary  trading  vessel. 
The  present  oese,  however,  would  probably  diffir  from 
that,  and  would  come  nnder  tbe  If  erohant  Shipping  Act 
Amendment  Aot,  sent.  18,  as  dialing  with  seamen  t*l->n«- 
"-rtotheJ 
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sides,  it  appeared  that  both  the  diving  apparatus 
had  been  in  use  from  the  first,  and  that  the  owners 
of  each  were  entitled  to  two  shares  as  well  before 
as  after  the  arrival  of  the  Ann  Elizabeth,  and  it  was 
admitted  that  the  valne  of  the  shares  should  be 
ascertained  before  making  a  deduction  for  pro- 
visions supplied  to  the  men  employed,  which  de- 
duction could  only  be  made  from  the  shares  of  the 
men,  and  not  from  those  of  the  smacks  or  appa- 
ratus, and  it  was  agreed  that  whoever  might  be 
found  to  be  the  salvors  of  the  Boyne  shoull  divide 
that  salvage  on  the  plan  which  the  court  should 
decide  it  had  been  the  intention  of  the  parties  to 
adopt  in  the  Cadiz,  except  that  the  owner  of  the 
Ann  Elizabeth  waived  any  claim  he  might  have  to 
any  shares  the  crew  of  that  smack  might  be  found 
to  have  in  the  Boyne. 

B.  E.  Webster  and  F.  W.  Baikes,  for  the  plaintiffs, 
contended  that  they  were  entitled  to  a  full  share 
of  the  Cadiz  salvage,  and  that  being  all  engaged 
in  a  joint  operation,  whether  of  salvage  or  for 
any  other  purpose,  they  were  all  entitled  to  share 
in  the  Boyne,  whether  actually  present  or  not. 
The  fact  of  the  diving  apparatus  and  divers  being 
engaged  at  the  Boyne,  delayed  the  work  on  the 
Cadiz,  and  so  entitled  all  those  engaged  in  that 
salvage  operation  to  share.  On  grounds  of  public 
policy  it  was  desirable  that  they  should  share,  or 
else  in  a  case  where  life  was  in  danger,  as  well  as 
property,  there  would  be  a  strong  temptation  for 
all  to  try  and  save  the  latter  even  at  the  expense 
of  the  former.  In  this  case  all  were  really  engaged, 
either  directly  or  indirectly.  It  was  the  universal 
and  recognised  rule  of  the  Admiralty  Court  that 
all  should  share  even  if  nob  actually  engaged. 

Watkin  Williams,  Q.C.  and  W.  Phillimore,  for 
the  defendants,  contended  that  the  crew  of  the 
Bomp  had  been  engaged  on  the  second  method,  and 
were  therefore  only  entitled  to  half  shares  in  the 
Cadiz  salvage,  and  that  the  salvage  of  the  Boyne 
was  done  under  an  engagement  made  by  Edwards, 
and  on  behalf  of  himself  and  his  original  co- 
adventurers,  and  that  therefore  it  was  quite  inde- 
pendent of  the  agreement  with  the  Bomv  anC  Ann 
Elizabeth,  and  that  only  those  actually  employed 
by  him  in  the  operations  should  shaie  at  all,  and 
that  those  persons  were  a  portion  of  the  crew  of 
the  Ann  Elizabeth,  and  only  engaged  at  weekly 
wages  to  do  anything  they  were  ordered  by  the 
original  co-adventurers,  and  therefore  not  entitled 
to  a  share  of  the  salvage  at  all. 

Biron  for  the  crew  of  Ann  Elizabeth  and  owner 
of  Bomp. 

E.  C.  Clarkson  for  the  owner  of  Ann  Elizabeth, 
who  was  also  owner  of  one  diving  apparatus. 

Webster  in  reply. 

Sir  Robert  Phillimore. — This  is  a  case  which 
has  been  sent  to  this  Division  by  the  Master  of  the 
Rolls  on  the  ground  that  it  related  to  a  salvage 
service,  and  that  it  must  be  decided  here  upon 
the  usual  principles  of  salvage  law.  The  first 
question  is  one  of  fact,  and  partly  also  of  law, 
namely,  whether  the  plaintiffs  were,  as  the  regis- 
trar represents,  engaged  to  perform  the  service  on 
the  principle  of  what  must  be  called  the 
share,  or  that  in  which  the  half  share  goes  to  the 
men  and  a  certain  fixed  amount  of  money  to  their 
wives  and  families.  Now  this  is  a  question  of  evi- 
dence, and  I  am  of  opinion  that  it  is  established 
by  the  evidence  on  both  sides,  and  especially  by 
the  evidence  relating  to  the  case  of  Ashby  and 
George  Humphreys,  that  these    plaintiffs   were 


engaged  to  serve  upon  the  whole  pri 
they  ought  to  receive  remuneration  i 
That  is  as  to  the  Cadiz.  With  regard  t 
point,  whether  in  the  matter  of  the 
plaintiffs  were  salvors ;  I  have  also  an 
conclusion  that  they  are.  It  is  provec 
that  nine  or  ten  of  the  men  who  beloo 
Bomp  and  the  Ann  Elizabeth  were  e 
various  ways  in  assisting ;  and  it  is  | 
without  their  assistance  the  work  coal 
been  satisfactorily  carried  out;  they 
bringing  the  machinery  to  the  vessel,  a 
necessary  to  refer  to  the  principles  so ' 
in  this  court  in  respect  of  the  rule 
salvage  service;  that  not  only  thotf 
actually  employed,  but  also  those  who  at 
are  entitled  to  participate.  Applying; 
ciples  and  the  principles  of  common  Jai 
opinion  that  the  plaintiffs  are  to  be  con 
salvors  in  the  case  of  the  Bayne;  sm 
contract  for  the  salvage  service  render* 
to  the  Cadiz  has  been  made  oat  T 
remains  the  question  of  costs,  as  to  whk 
entertained  some  doubt,  but  upon  tl 
and  especially  taking  into  consideration 
duct  of  the  defendant  Edwards,  the  a? 
ongaged  in  this  matter,  I  shall  not  do  j 
think,  without  giving  the  salvors  tat 
They  are  to  receive  their  costs  out  oft 
in  court,  but  tho  defendant  Edwards  is  fc 
own  costs. 

Solicitor  for  the  plaintiffs,  A.  B.  SieeU,i 
J.  Minter,  Folkestone. 

Solicitors  for  tho  defendants,  Lowleuu 


Nov.  30  and  Dec.  5,  1876. 

The  Rosario. 

Salvage  —  Distribution —  Seaman  —  Amf 
Merchant  Shipping  Act  1854  (17  #-18 
104),  sect.  182— Demurrer. 
An  assignment  by  a  seaman  of  his  right  U 
reward  already  acquired,  is  wholly  vcii 
opeiative  by  ths  Merchant  Shipjrins  J 
(17  Sf  18  Viet.  c.  104),  sect.  182,*  aM*, 
assignment  is  for  valuable  considerati*% 
an  action  for  distribution  of  salpagt* 
setting  up  such  an  assignment  it  sm 
murrer. 
Demurrer. 

This  was  an  action  for  distribution 
brought  by  William  Bennett  and  fift 
formerly    part    of   the    crew    of  the 
Nararino,  against  Thomas  Wilson,  " 
the  owners  of  that  vessel,  in  respeci 
rendered  to  the  steamship  Bosario,  off 
The  statement  of  claim  set  out  the < ' 
under  which  the  services  were  renc 
services  of  the  plaintiffs,  and  all 
owners  of  the  Bosario  and  of  her  caipj 
to  the  defendants, and  the  defendants! 
the  sum  of   750Z.  for  the  services 
the  Bosario,  but  the  defendants,  tl 
to  do  so,  had  refused  to  pay  the 
equitable  portion  of  the  said  sum,i 
tiffs  claimed  an  equitable  pro] 
sum. 

The  statement  of  defence 
facts  of  the  statement  of  clainv 
the  service  was   rendered 
danger  to  the  plaintiff s,  and 
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ivarino  herself  by  means  of  her  steam 
1  then  continued : 

>sario,  after  the  performance  of  the  said  ser- 
to  Scotland,  and  did  not  come  within  the 
of  this  court,  and  the  defendants,  who  reside 

.  not  and  were  unable  to  enforce  the  claim  of 

and  the  master  and  crew  of  the  Navarino  to 

•espect  of  the  said  service. 

:ew  of  tho  Navarino  having  made  frequ?nt 
i  to  tho  defendants  for  the  payment  of  their 
e  salvage  in  respect  of  the  said  services,  and 
mportnning  the  defendants  in  respect  thereof, 
le  defendants  had  not  received  any  amount  in 
such  salvage,  and  had  not  agreed  with  the 
.he  Hosario  as  to  the  amount  to  be  received, 
nts  determined  to  purchase  their  respective 
e  salvage  from  such  of  the  crew  as  wished  for 
te  payment,  and  accordingly,  by  an  indenture 
I lth  June  1875,  between  the  several  persons 
is  are  thereunto  subscribed  and  aealaare  affixed 
art,  and  the  defendants  of  the  other  part,  the 
persons  parties  thereto  of  the  first  part,  inolud- 
plaintiffs  except  George  Short  and  Bobert 
msideration  of  the  respective  sums  set  oppo- 
respective  names  in  the  fourth  column  of  the 
le,  paid  by  the  defendants  to  the  said  parties 
mrt,  each  of  the  said  parties  of  the  first  part 
the  defendants  all  and  every  the  share,  right, 
terest  of  the  said  parties  of  the  first  part  in 
or  salvage  reward  and  remuneration  then 
eafter  to  be  due,  or  paid,  or  awarded  in  re- 
salvage  services  set  forth  in  the  statement  of 
power  for  the  defendants  to  sue  for,  receive, 
cipts  for  the  salvage,  and  to  use  the  names 
parties  of  the  first  part.  The  defendants 
to  refer  to  the  said  indenture. 

ens  so  paid  to  the  said  plaintiffs  respectively, 
George  Short  and  Bobert  Burns,  were   as 


Lett  

i Johnson 


man. 


£  >.  £9. 

1  0     Henry  Brewer  1    0 

1  0  !  Daniel  Levenson 1    0 

1  0  |  Henry  Weather-son 1    0 

0  10  •  James  Dews  1  0 

1  0  j  Charles  Hope 1  0 

1  0  !  Francis  Loosemore 1    0 

1  0  ,  JohnEviaon 1    u 

month  of  March  1876,  the  Rosario  being 
ie  within  the  jurisdiction  of  this  court,  her 
sd  to  settle  with  the  defendants  for  the  said 

paid  the  defendants  in  settlement  thereof 
501.  by  a  bill  at  three  months'  date. 

lering  the  said  service,  the  Navarino  was 
ler  voyage,  and  consumed  an  extra  quantity 
d  her  hawsers  were  injured,  and  a  loss  of 
vas  thereby  incurred  bv  the  defendants.  The 
e  Navarino  having  taken  upon  himself  tho 
y  of  rendering  the  service,  the  defendants 
dm  the  sum  of  1251.  as  his  share  of   the 

fendants  legally  tendered  to  each  of  the 
sorge  Short  and  Robert  Burns',  the  sum  of  41., 
his  share  of  the  salvage,  before  this  action 
,  but  each  of  them  respectively  refused  to 
sums.  The  defendants  have  brought  such 
urt  ready  to  be  paid  to  the  said  plaintiffs, 
endants  submit  that  the  sum  of  41.  so  ten- 
ti  of  the  said  lastly  named  plaintiffs  was  and 
and  that  the  other  plaintiffs  are  bound  by 
mture,  and  that  the  sums  paid  to  them  re- 
lercunder  were  reasonable  and  fair. 

itiffs  demurred  to  the  fonrth  and  fifth 
of  the  statement  of  defence,  on  the 
t  such  an  agreement  as  therein  set  out 
void  and  inoperative,  under  the  provi- 
.  Merchant  Shipping  Act  1854  (17  &  18 
),  sect.  182,  which  provides  that  "  no 
II  by  any  agreement  forfeit  his  lien  upon 
r  be  deprived  of  any  remedy  for  the 
his  wages  to  which  he  would  otherwise 
entitled;  and  every  stipulation  in  any 
inconsistent  with  any  provision  of  this 
rcry  stipulation  by  which  any  seaman 


consents  to  abandon  his  right  to  wages  in  the  case- 
of  the  loss  of  the  ship,  or  to  abandon  any  right 
which  he  may  have  or  obtain  in  the  nature  of  sal- 
vage,  shall  be  wholly  inoperative." 

Nov.  30,  1876.—- James  P.  Aspinall,  for  the  plain- 
tiffs, in  support  of  the  demurrer.— The  two  para- 
graphs demurred  to  amount  to  a  statement  that 
the  plaintiffs  have  assigned  their  right  to  tho 
salvage  reward  recoveredin  consideration  of  a  sum 
of  money  paid  to  them.  Such  an  agreement,  is 
bad  under  the  Merchant  Shipping  Act 1  So  t,  s.  182. 
That  section  makes  void  any  agreement  by  which  a 
seaman  abandons  any  right  "  he  mny  have  or  ob- 
tain "  in  the  nature  of  salvage,  that  is  to  say,  avoids 
such  agreements  whether  they  relate  to  salvage 
already  earned  or  to  be  earned.  That  this  is  tho  tru  > 
construction  of  the  section  is  shown  by  the  Merchant 
Shipping  Act  Amendment  Act  1862,  s.  18,  which 
provides  that  "  the  182nd  section  of  the  principal 
Act  does  not  apply  to  the  case  of  any  stipulation 
made  by  the  seamen  belonging  to  any  ship,  which 
according  to  the  terms  of  the  agreement  is  to  be 
employed  on  salvage  service,  with  respect  to  the 
remuneration  to  be  paid  to  them  for  salvage 
services  to  bo  rendered  by  such  ship  to  any  other 
ship  or  ships."  That  section  applies  to  align- 
ments or  stipulations  made  prior  to  the  rendering 
of  the  service  and  leaves  untouched  the  provision 
of  the  182nd  section  of  the  Merchant  Shipping 
Act  1854,  as  to  stipulations  or  assignments  made 
after  the  rendering  of  the  service.  [Sir  It.  Phili.i- 
more. — This  question  was  considered  to  some 
extent  in  Tim  Pride  of  Canada,  which  is  best 
reported  in  the  first  volume  of  tho  Maritime  Law 
Cases,  p.  406  (see  also  9  L.  T.  Rep.  N.  S.  546 ; 
B.  &  L.  208),  and  that  case  seems  in  favour  of 
your  contention.]  If  such  an  agreement  is  null 
and  void,  as  there  stated,  it  cannot  bo  pleaded  in 
bar  to  the  plaintiffs'  action,  and  the  demurrer  is 
good. 

E.  0  Clarkson,  for  the  defendants,  contra. — The 
statute  provides  only  that  an  abandonment  of 
salvage  shall  be  inoperative.  Here  there  is  no 
abandonment,  but  only  an  assignment  of  a  right 
for  valuable  consideration.  This  court  has  always 
bad  power  to  decide  whether  an  agreement 
entered  into  under  similar  circumstances  was 
equitable  or  not,  and  this  is  the  real  question  in 
this  case,  and  not  whether  the  deed  is  wholly 
inoperative.  The  defendants  were  bound  to  plead 
the  facts  alleged  in  the  4th  and  5th  paragraphs,  in 
order  to  show  how  they  came  to  pay  the  money  to 
the  seamen,  and  these  facts  should  remain  on  the 
record  as  showing  those  fact.9.  Rejecting  the 
demurrer  will  not  preclude  the  court  from  going 
into  the  question  of  the  propriety  of  tho  agreement 
hereafter.  [Sir  R.  Phillimork.— Is  not  there  not 
a  similar  provision  in  the  Naval  Agency  and  Prize 
Distribution  Act  1864  ?]  Yes,  sect.  16,  but  that 
provision  expressly  mentions  assignments. 

Aspinall  in  reply. — The  4th  and  5th  paragraphs 
of  the  defence  taken  together  must  mean  I  hat  the 
sums  there  mentioned  were  paid  in  satisfaction 
and  discharge  of  the  plaintiffs'  claim.  In  answer 
to  the  defendant's  contention  that  the  section  docs 
not  refer  to  assignments  for  valuable  consideration,, 
it  is  enough  to  pay  that  the  section  covers  all 
agreement**  and  stipulation*, and  this  would  include 
an  assignment;  and  it  cannot  be  supposed  that 
tho  Legislature  would  deal  in  a  statute  with 
agreements  other  than  binding  legal  agreement-  „ 
that  is  to  say,  agreements  made  for  valuable  con- 
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sideration.     Legislation    for  any  other  class   of 
agreements  would  be  useless. 

Cur.  adv.  vult. 
Dec.  5.— Sir  R.  Phillimore. — This  was  a  case 
of  distribution  of  salvage,  which  a  demurrer  has 
been  raised. 

The  plaintiffs  are  the  crew,  and  the  defendants 
are  the    owners   of  the  salving   vessel.    In  the 
fourth  article    of   the    defence    it   is    stated   as 
follows:     "The    crew    of    the  Navarino   having 
made    frequent    applications   to  the    defendants 
for  the  payment   of  their  share  of  the  salvage 
in  respect  of  the   said  services,    and   constantly 
importuning  the  defendants  in  respect  thereof, 
although   the  defendants  bad  not  received  ony 
amount   in   respect    of  such    salvage,    and    had 
not  agreed  with  the  owners  of  the  Rosat-io  as  to 
the  amount  to  be  received,  the  defendants  deter- 
mined to  purchase  tbeir  respective  shares  of  the 
salvage  from   such  of    the  crew  as  wished  for 
immediate  payment;  and  accordingly,  by  an  inden- 
ture dated  the  11th  June  1875,  between  the  several 
persons  whose  names  are  hereunto  subscribed, 
<fcc,  of  the  one  part,  and  the  defendants  of  the 
other  part,  including  all    the    plaintiffs,   except 
George  Short  and  Robert  Burns,  in  consideration 
of  the  respective  sums  eet  opposite  to  their  respec- 
tive names,  &c.    Then  follow  these  words :  •'  Each 
of  the  said  parties  of  the  first  part  assigned  to  the 
defendants  all  and  every  the  share,  right,  title, 
and  interest  of  the  said  parties  of  the  first  part 
in  the  salvage  or  salvage  reward  and  remunera- 
tion then  due,  or  hereafter  to  be  due  or  paid  or 
awarded,  in  respect  of  the  said  salvage  services 
set  forth  in  the  statement  of  claim."  Then  the  next 
article  sots  out  the  names  of  the  crew,  and  the 
sums  opposite  to  their  names,  which  they  have 
received  by  way  of  purchase  for  the  assignment  of 
their  right  to  salvage.  These  sums  vary  From  1 1,  to 
10«. 

Now,  the  fourth  and  fifth  paragraphs  of  the 
defence  were  demurred  to  on  the  ground  that  the 
Agreement  mentioned  in  the  fourth  paragraph  is 
wholly  void  and  inoperative  under  the  182nd 
section  of  the  Merchant  Shipping  Act,  1854? ;  and 
that  the  plaintiffs  have  not  abandoned  any  right 
to  recover  from  the  defendants  their  due,  equitable, 
and  reasonable  proportion  of  salvage  reward. 

This  demurrer  has  been  argued  before  the  court, 
and  well  argued  on  both  sides. 

The  question  f6r  the  court  now  to  decide  is 
whether,  under  the  statute  referred  to,  this  ancient 
right  to  shares  in  salvage  is  or  is  not  valid,  despite 
any  such  agreement  as  above  set  out. 

The  words  of  the  Merchant  Shipping  Act  of 
1854,  sect.  182,  are  :  "Every  stipulation  by  which 
any  J  seaman  consents  to  abandon  his  right  to 
wages  in  the  case  of  the  loss  of  the  ship,  or  to 
abandon  any  right  which  he  may  have  or  obtain 
in  the  nature  of  salvage,  shall  be  wholly  inopera- 
tive." 

It  is  contended  by  the  defendants  that  this  sec- 
tion is  not  applicable  to  the  present  case,  or  to  this 
deed  of  assignment,  because  the  agreement  set 
out  in  the  4th  paragraph  of  the  statement  of  de- 
fence is  not  a  stipulation  by  which  the  parties  con- 
sented to  abandon  any  rights  they  might  have  in 
the  nature  of  salvage,  but  is  merely  an  assignment 
for  a  valuable  consideration.  But  in  construing 
the  Act,  I  must  look  not  only  to  the  words,  but 
t  lie  gcueial  purpose  of  the  Act,  which  is  well 
btated  in  The  Pride  of  Canada,  by  Dr.  Lushington 


(1  Maritime  Law  Cases,  O.  S.  406),  where 
"  The  ancient  law  of  the  ooart  in  question 
kind  was  undoubted,  viz.,  that  whenever 
had  been  allotted  by  way  of  salvage,  it  i 
petent  to  any  party  dissatisfied  with  the  • 
tion  by  owners  or  masters  to  apply  to  tl 
for  an  apportionment  of  that  sum  of  mo 
so  jealous  was  the  law  that  no  man  shoal 
prived  of  his  fair  share  of  this  reward,  t] 
before  the  passing  of  the  Act  of  Parliai 
which  I  must  presently  advert  (The  1 
Shipping  Act  1854),  it  was  a  general  dot 
this  court  that  no  seamau  could  enter  intc 
lation  of  an  inequitable  nature ;  and  givin 
salvage  would  so  have  been  deemed,  acoo 
all  the  authorities  and  principles  laid  c 
Lord  Stowell,  and  every  other  judge  upon 
ject,  until  recently  the  Legislature  als 
tained  the  same  opinion,  and  considered  it 
of  great  importance,  in  a  case  of  salvage,  t 
just  reward  for  the  services  performed 
reward  for  risk  of  life,  provided  there  w 
potency  for  so  doing.  The  182nd  sectioc 
Merchant  Shipping  Act  is  as  follows :  [1 
read  the  section.]  Here  is  the  principk 
nised,  that  if  any  agreement  be  made,  it  s 
null  and  void,  and,  I  apprehend,  upon  tb 
ciples  to  which  I  have  adverted."  He  tb 
ceeds  to  advert  to  the  subsequent  statu! 
Merchant  Shipping  Act  Amendment  Ac 
sect.  18.  It  is  not  necessary  that  I 
consider  the  force  of  that  section,  for  it  ii  t 
inapplicable  to  the  present  case,  being  appl 
only  to  sailors  employed  on  board  ships  i 
according  to  the  terms  of  the  agreement*  • 
be  employed  for  salvage  service.  It  is  not  J 
ever  altogether  without  bearing  upon  the  cm 
refer  to  Prize  Act  to  show  how  jealous  the  in 
to  preserve  seaman's  rights.  I  refer  to  tk 
&  28  Vict.  c.  21,  s.  15,  by  which  it  is  enacted* 
*4auy  assignment  sale  or  contract  of  or  refcj 
to  any  such  money  as  aforesaid  (shares  of  H 
money),  payable  iu  respect  of  the  services  rfj 
petty  officer  or  seaman,  non-commissioned oW 
Marines,  or  marine,  other  than  such  as  *m 
made  or  entered  into  under  the  authority  dm 
in  conformity  with  any  order  in  council, 
void." 

The  Legislature  in  the  section  of  the  Ife 
Shipping  Act,   which    is    applicable  to  tbjj 
sent    case,    sect.  182,    to    which  1  have 
adverted,    could  not    have   intended  to 
merely  for  the  case  of  the  abandonment  of 
to   salvage  reward    without  any   valuable 
sideration  whatever ;    but  it  must  have 
looking  to  the  general  purpose  of  the  Act,1 
tect  seamen  in  the  assignment  of  their 
whether  made  before  or  after  they  act 
right  to  reward.    The  section  of  the  st 
aid  of  the  general  law — in  support  of  it*1 
as  a  substitute  for  it. 

I  think  the  demurrer  must  be  sust 
plaintiffs  are  entitled  to  costs.    I  gnat 
the  defendants  to  amend  their  defence* 

Solicitors  for  the  plaintiff,  H.  C.  Go(M%\ 
A.  E.  Cowl,  Great  Yarmouth ;  sol 
defendants,  PHtchard  and  Sons. 
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Afonday,  Dec.  18,  1876. 
The  Innisfail;  Tue  Secret. 
'hj  collision — Inevitable  accident— Coils. 
irnetice  of  the  Admiralty  Court  in  ease 
■tbi>:  accident*  thai  each,  party  should  pay 
■nits.  But  if,  from  ttie  circumstances  nf 
■ion,  it  must  have  been  obvious  that  the 
wig  an  itiinitabla  ueeUlent,  the  court 

its  discretion  at  to  dismissing   the   suit 

?  causes  or  damage  nrising  from  tho  brig 
iilviiil',  it  was  ullegcd,  given  tlie  brig 
tul  berth,  whilst  the  latter  vessel  mn 
nclior  in  the  Downs  on  llie  l'2ih  March 
e  lu  it  in/a  il  subsequently  dragged  her 
it-  of  thtm  fouling  tlic  Secret's  cubic,  and 
it  latter  vessel  aleo  to  drug  her  anchors, 
irao  into  clcse  proximity  with  the  three- 
iiioricr  Flirt,  with  which  vessel  tho Secret 
,  and  alter  tho  Innisfail  bad  cot  clear 
i  change  taking  place  in  tbe  direction  of 

which  was   described  ns   a   hurricane, 

collision,  doing  considtriblo  damage. 
nil  herself  never  touched  tbe  Secret, 

by  the  Secret  against  tbe  Innisfail 
u  ted  in  the  City  of  London  Court, 
leard    on   tho   27th   April   1876.  when 

(Mr.  Commissioner  Kerr)  found  that 
it;  of  the  anchor  of  the  Inniifail 
table  of  the  Secret  was  tbe  result  of 
accident,  mid  dismissed  tbe  suit  with 
>m  thin  decision  the  Secret  appealed, 
peal  was  henrd  on  the  18th  Dec.  187b'. 
ig  no  record  of  the  judgment  of  tbo 
r,  nor  copy  of  the  judge's  or  shorthand 
;es  of  the  evidence,  excepting  that  of  two 
.vlio  hud  been  examined  before  the  Itegis- 
i  City  of  London  Court  previously  to 
le  witnesses  were  again  examined  orally 

.  Q.C.  and  E.  C.  Clarkson  for  the  ap- 
pended that  the  Inniifail  anchored  bo 
the  Secret  a  foul  berth,  and  that  her 
ed  the  cable  of  the  Secret  almost  im- 

Itall  and  W.  PhitUmorc,  for  the  re- 
contended  that  the  Innisfail  anchored 
:tly  clear  and  good  berth  in  a  proper 
ill  i  k  t-  way,  and  that  she  was  driven 
ho  Secret  by  the  violence  of  tho  gale, 
t  was  not  in  her  power  to  avoid  the 
he  anchor. 

bt  Pni  llimore.— This  is  a  case  of  eol- 
?en  two  vessels  at  anchor,  which  cornea 
appeal  from  the  City  of  London  Court, 
natter  was  inquired  into  in  the  presence 
,ical  assessors,  and  the  court,  with  their 
io  to  the  conclusion  that  the  accident 
blc.  Now,  the  case  comes  before  this 
inly  in  a  very  imperfect  state.     It  was, 

extent,  bettered  by  the  evidence  given 
-day.  There  is  only  ono  single  question 
ecid'o.  nnd  that  is  whether  the  Irmitfial 
lot  give  the  Secret  a  fonl  berth  when 
ume   to  anchor.      This   depends   to   a 

nt  upon  the  credibility  of  trie  evidence 
eforu  us  on  her  behalf.  I  have  con- 
i  the  Elder  Brethren,  and  they  see  no 
isbelieve  the  statement  of  the.  witness 
f  that  be  believed  she  did  not  give  * 
It  can  hardly  be  suggested  than  after 
IL,  N.6. 


she  began  to  drive  she  could  have  done  anything- 
but  what  she  did  do  with  tbe  violent  gale  blowing 
at  the  time.  Under  all  the  circumstances  of  the- 
thc  ense,  I  hold  that  it  was  an  inevitable  accident, 
mid  I  must  dismiss  the  appeal.  There  remains  in 
this  rase  to  saya  few  words  with  respect  to  the  costs. 
There  is  no  doubt  at  all  that  the  costs  of  tho  ap- 
peal mn<t  be  given  to  the  respondent.  Tho  general 
rule  in  the  Court  of  Admiralty  has  bean  where  the- 
decision  is  founded  on  tho  ground  of  inevitable 
accident,  to  leuvo  both  pnrties  to  puy  their  own- 
costs,        lint   unquestionably   the    court    retains    a 

discretionary  power  un  tho  subject,  and  tho- 
principle  which  guido-i  it  is  this — whether  the- 
inevitable  accident  was  or  win  not  of  that  cha- 
racter that  it  must  Ins  apparent,  or  ought  tn  bo- 
apparent  to  those  who  brought  the  action  against- 
the  defendant.  Now  in  this  case  tho  charge 
against  tbe  respondent  was   tho    one    originally 

|  taken  up,  and  it  failed.  The  court  has  no  hesita- 
tion in  coming  to  tho  conclusion  that  the  chargo 
could  nor.  be  maintained  noon  tho  evidence,  and 
that  tbe  contrary  fact  must  have  been  apparent  to> 
those  who  brought  tho  action.  I  think  it  falls 
under  the  principlo  to  which  I  have  adverted,  that 
tho  parties  must  have  known  that  they  would 
have  no  chance  of  succeeding.  I  therefore  shall 
not  disturb  the  finding  of  the  court  below  cither 
upon  tbo  question  of  costs,  or  upon  the  principal 
question  in  tbe  case.     I  wish   it    to  be  clearly 

I  understood  that  the  usual  rule  in  tbo   Court  of 
Admiralty  is,  when  it  comes  to  the  conclusion  that 
tbe  accident  is  idevitable,  to  leave  both  parties  to. 
pay  tbeir  own  costs. 
Solicitor  for  appellants,  Thomas  Cooper. 
Solicitors  for  respondents,  Lawless  and  Co. 


The  suit,  originally  instituted  in  the  Admiralty- 
Division,  by  the  Flirt  against  the  Secret,  was  then 

W.  Philiimore  and  Raikes,  for  plaintiffs,  owners. 
of  tbe  Flirt. 

Milward,  Q.C.  and  E.  C.  Clarjeson,  for  de- 
fendants, owners  of  tbe  Secret. 

The  evidence  in  tho  previous  case  was  ad- 
mitted as  evidence  in  this  one,  and  fresh  witnesses. 
were  examined  on  behalf  oE  the  Flirt. 

Sir  R.  I'iiiLLiMOJtE. — Tbe  defence  fur  the  collision 
in  this  case  is  that  it  was  inevitable,  and  that  tbe 
master  of  the  colliding  vessel  was  guilty  of  no 
nogligence  in  his  navigation.  It  is  quite  true 
that  the  Secret  had  been  giving  a  foul  berth  for 
two  hours  or  more  to  the  Flirt,  but  it  must  be 
remembered,  and  it  has  been  admitted  that  she 
was  driven  into  tbe  Flirt  by  a  cause  which  she 
could  not  resist.  Some  questions  still  remain. 
The  first  relate"  to  tho  alleged  duty  of  tho  Secref- 
to  take  a  tug,  it  appearing  that  there  were  tugs- 
there.  The  question  is,  would  it  have  been  pru- 
dent for  her  to  take  a  tug  P  This  is  one  iit 
answering  which  the  court  is  mainly  guided  by 
the  advice  of  tho  Trinity  Masters.  They  think,. 
and  I  see  no  reason  to  disagree  with  them,  that 
the  Secret  having  two  anchors  down,  and  being- 
under  the  control  and  management  of  them,  her- 
master  was  justified  in  holding  her  with  both. 
anchors,   and  that  he  would  have   incurred  con- 


tide  altered  he  might  have  been  able  to  shift  b- 
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berth  further  off.  Had  there  been  no  change  in 
the  wind  the  Trinity  Masters  do  not  think  that 
there  would  have  been  any  collision.  With 
respect  to  the  point  made  as  to  the  bracing  of 
the  yards,  the  Trinity  Masters  are  of  opinion  that 
the  master  braced  them  in  a  proper  manner,  and 
with  regard  to  the  last  point,  namely,  the  alleged 
duty  of  the  Secret  to  starboard  her  helm,  the 
'Trinity  Masters  are  of  opinion  that,  as  there  was 
at  that  time  no  tide,  an  alteration  of  the  helm 
would  have  had  no  effect.  I  must,  therefore, 
pronounce  that  the  collision  was  the  result  of 
inevitable  accident,  and  both  parties  must  pay 
their  own  costs. 

Solicitors  for  plaintiffs,  Clarhson,  Son,  and 
Greenwell. 

Solicitor  for  defendants.  Thomas  Cooper. 


May  27  and  June  29,  1876. 

The  Maude. 

Salvage — Uncompleted  service — Another  ship    en- 
gaged— Bight  to  reward. 
Where  a  ship  is  engaged  to  render  assistance  to 
another  ship  in  distress,  without  any  fixed  sum 
being  agreed  upon,  and  does  remain  by  ready  to 
give  assistance,  she  cannot  be  depi'ived  of  her 
right  to  reward  by  reason  of  another  vessel  offer- 
ing and  being  engaged  to  tow  for  a  less   sum 
than  the  former  ship  is  willing  to  accept,  but 
•4JtriU  be  entitled  to  recover  a  fair  sum  which  will 
.remunerate  her  for  the  services  rendered,  and 
■compensate  Iter  for  the  loss  she  has  sustained. 
This  was  a  cause  of  salvage  instituted  on  behalf  of 
the  owner  of  the  Walter  Stanhope,  a  steamship  of 
458  tons   register,   against  the   Maude,    a  screw 
steamship  of  496  tons  register,  belonging  to  the 
port  of  Hull. 

The  Maude  was  on  a  voyage  from  Huelva,  in 
Spain,  to  Hull,  laden  with  a  cargo  of  iron  ore.  On 
the  16th  March  1876,  when  about  five  miles  south 
of  the  Dudgeon  Light,  she  lost  the  blades  of  her 
propeller,  and  as  the  wind  was  then  blowing  hard 
from  the  N.W.,  she  could  not  proceed  to  Hull 
under  canvas.  The  master  of  the  Maude,  at  about 
5  p.m.  on  the  same  day,  made  a  signal  for  assist- 
ance. Shortly  afterwards  the  Walter  Stanhope 
oamc  up  and  offered  to  take  the  Maude  in  tow. 
According  to  the  story  told  by  the  defendants,  the 
master  of  the  Maude  asked  the  master  of  the 
Walter  Stanhope  to  tow  the  Maude  to  Hull,  and 
the  master  of  the  Walter  Stanhope,  after  offering 
to  tow  to  Yarmouth,  ultimately  agreed  to  tow  the 
Maude  to  Hull.  According  to  the  story  told  by 
the  plaintiffs,  the  master  of  the  Walter  Stanhope 
never  was  asked  to  tow  the  Maude  to  Hull,  but 
only  to  a  place  of  safety,  and  intended  from  the 
first  to  take  the  Maude  to  Yarmouth.  The  Walter 
Stanhope  was  made  fast  to  the  Maude  by  two 
ropes,  but  soon  after  she  got  fast  the  tow  ropes 
parted ;  this  happened,  according  to  the  plaintiff's 
•story,  by  reason  of  the  heavy  sea  running;  ac- 
cording to  the  defendant's  story,  by  reason  of  the 
Walter  Stanhope,  after  towing  a  short  time  towards 
Hull,  suddenly  turning  round  for  the  purpose  of 
taking  the  Maude  towards  Yarmouth  without  the 
knowledge  or  consent  of  the  master  of  the  Maude. 
The  Walter  Stanhope  then  asked  for  the  Maude's 
chain,  but  the  master  of  the  Maude,  considering 
the  weather  too  bad  for  towing,  determined  to 
*me   to   an  anchor,  and  did  so.    The  plaintiff 


|  alleged  that  the  Walter  Stanhope  was  asb 
stand  by  the  Maude  during  the  ensuing  nigh 
this  was  denied  by  the  defendants.  The  fl 
Stanhope  did  however  remain  by  the  Manie 
about  5  p.m.  on  the  following  day,  offering  m 
times  to  take  the  Maude  in  tow,  but  the 
were  always  declined  by  the  Maude.  Onthei 
ing  of  the  17th  March,  the  Lord  Cardigat 
another  steamship  came  up  and  offered  to  to 
Maude  to  Hull  for  2oQl.  The  master  of  the  1 
then  hailed  tho  Walter  Slav  hope,  and  mentii 
the  offer,  asked  her  master  if  she  would  di 
service  for  the  same  sum.  The  master  a 
Walter  Stanhope,  however,  declined,  as  he  c 
dered  himself  himself  engaged  totowtbeH 
to  a  place  of  safety  without  any  specified 
Tho  master  of  the  Maude  then  *aid  he  should 
the  Lord  Cardigan  when  the  weather  moder 
The  Maude   remained   at  anchor,  and  at  t 

3  p.m.  on  that  day  the  Walter  Stanhope  lefl 
Maude  and  proceeded   on  her  voyage.    At  a 

4  p.m.  on  the  same  day,  the  Lord  Cardigan 
the  Maude  in  tow  and  set  off  towards  Hull 
after  towing  for  some  hours  the  tow  ropes  pi 
and  the  two  vessels  lost  sight  of  each  other, 
the  Maude  was  obliged  to  run  for  Tartu 
Roads,  which  she  reached  in  safety  under  her 
sail,  in  the  early  morning  of  the  18th  March, 
there  anchored.  She  was  afterwards  taka 
Hull  by  two  8teamtugs. 

The  value  of  the  Maude,  her  cargo,  andfra 
was  about  10,500Z. 

Milward,  Q.C.  and  E.  C.  ClarJeson,  for  the  ri 
tiffs  contended  that  the  Walter  Stanhope  hail 
formed  a  valuable  service,  and  was  entitled 
substantial  reward. 

Butt,  Q.C.  and  James  P.  Aspinall,  for  the* 
dants  contended  that  the  services  having  i 
inoperative  there  could  be  no  reward.  Theagi 
ment  was  to  tow  the  Maude  to  Hull,  and  this! 
not  been  performed.  It  was  the  fault  of  the  Wi 
Stanhope  iu  not  performing  her  agreement ■& 
compelled  the  Maude  to  employ  the  Lord  Q* 
gan.  There  can  be  no  salvage  reward  wfcil 
success. 

Milward,  Q.C,  in  reply. 

Sir  ft.  Phillimore. — This  is  a  case  of  sal* 
in  which  it  is  alleged  on  the  part  of  the  asfll 
salvors,  that  is,  the  owners  of  the  Walter  & 
hope,  that  their  vessel  would  have  completed! 
service  if  the  vessel  to  whom  she  rendered  tt 
kept  faith  with  her.  On  the  other  side  it  M 
tended  by  the  vessel  which  was  salved,  the  Ubi 
that  no  salvage  service  was  rendered, 
none  was  completed,  because  the  alleged 
would  not  perform  the  agreement  which! 
been  entered  into. 

There  is  a  conflict    of    evidence  as  to 
actually  passed  when  the  plaintiff's  vessel 
up.     No  doubt  the  weather   was  ex 
on  the  16th  and  17th  March  of  this  yeat 
vessel    salved,    the    Maude,   had    lost  b* 
peller  and  two  of  her  three  boats,  and 
been  stove  in,  and  she  had  a  signal  of 
flying.     There  is  no  question  that  she  wi 
service  of  salvors.      The  Walter  Stanbf* 
to  her  when  in  this  condition,  and  there  »•' 
as  to  what  really  was  said  by  the 
Walter  Stanhope  to  the  captain  of  the 
the  whole,  I  am  inclined  to  think  thy*  At 
pretty  much  this:  that  the  Maud* 
be  towed  to  Hull,  where    she 
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xptain  of  the  Waller  Stanhope  said  it  was  im- 
possible to  go  there  on  account  of  the  Btate  of  the 
wind  and  the  weather,  ntid  he  would  go  to  Yar- 
mouth. In  a  further  conversation  he  said  he 
would  try  what  ho  could  do  to  go  to  Hull,  and  he 
undertook  to  try  to  take  her  to  Hull.  He  made 
;he  uttempt,  and  failed  ;  the  rupo  broko  and  the 
unaequeuco  was  that  the  vessel  had  to  anchor,  as 
■he  captain  of  the  Maude  thought  it  dangerous  to 
iroceed  in  the  then  Btate  of  the  wind  and  weather, 
iod  he  made  up  his  mind  to  anchor  for  that  night. 
!  believe  the  evidence  oE  the  captain  of  the  Walter 
Jiatihope.  He  was  asked  to  stay  by  her  that 
light,  which  he  did.  I  tbink  it  extremely  probable 
n  the  state  of  the  ship  and  the  weather,  that  he 
hould  do  so,  and  I  believo  the  evidence  he  gave, 
iefore  the  nest  morning,  another  steamer  came 
ip,  which  is  called  the  Lord  Cardigan.  A  negotia- 
ion  takes  place  between  the  captains  of  the 
]£audt  and  the  Lord  Cardigan,  the  result  of  which 
■  that  he  undertakes  to  tow  the  Maude  to  Hull 
or  250*. 

The  result  of  all  the  evidence  on  this  part 
it  the  case  is  this,  that  the  captain  of  the 
Maude  tells  the  captain  of  the  Walter  Stanhope 
that  he  has  heard  thia  offer  made,  and  shall  close 
with  it  unless  he  is  willing  to  do  what  ho  requires. 
the  reply  of  the  captaiu  or  the  Walter  Stanhope 
m,  that  it  could  not  be  done  in  that  wind  and 
ireather,  and  also,  as  his  services  had  been  en- 
gaged without  any  stipulation,  he  was  ready  to 
perform  his  engagement.  The  captain  of  the 
Maude  refuses  the  services  of  the  Walter  Stanhope 
Ntd  accepts  the  proffered  services  of  the  Lord 
Oardiynn,  and  the  result  is  such  ns,  in  ray  opinion, 
to  justify  the  conduct  and  advice  oE  the  Walter 
Stanhope,  because  what  happened  then  was  that 
be  took  the  vessel  in  tow  anil  towed  her  for  eight 
■ilea  in  nine  hours.  The  rope  broke,  and  the 
i€aude  found  herself  compelled  to  go  to  Yarmouth, 
•hich  she  did. 

It  is  true  that  it  has  been  held  in  this  court  as  a 
reneral  proposition  that  a  service  however  well  in- 
ended,  but  not  rendered,  should  not  be  rewarded. 
tat  that  is  a  proposition  which,  in  the  cirenm- 
toncea  of  tho  case,  induces  the  court  to  consider 
ae  reason  why  the  service  is  not  rendered- 

The  fair  result  of  the  evidence  is  that  tho 
Valter  Stanhope  was  ready  to  do  her  best 
a  the  vessel  in  distress,  and  would  have 
one  so  if  the  other  engagement  had  not  been 
mule.  The  Waller  Stanhnpe  is  not  entitled 
a  be  rewarded  on  the  scale  which  would  have 
eon  her  dno  had  she  towed  the  Maud*  to  Yar- 
mouth) or  Hull.  She  was  there  the  whole  night, 
nd  she  ought  not  to  have  been  discarded,  and  is 
otitled  to  be  rewarded  for  tho  services  rendered 
od  to  some  compensation  for  the  loss  she  has 
obtained  by  not  being  able  to  complete  the 
ervicc  agreed  upon. 

Uooking  to  all  the  circumstances  of  the  cose,  I 
,b»ll  give  to  tho  Waller  Stanhope  100!.  As  there 
a  point  of  law  involved  in  the  cose  beyond  the 
i,  I  think  it  war  "  ■ '-  u-:--  --*-  ■L:- 


acts, 


e  to  bring  into  this 

'  Solicitor  for  the  plaintiff,  Thomas  Cooper. 

*  Solicitors   for  the   defendants,  Pritehard  and 

'Sum. 


Wednesday,  Dec.  13,  187C. 
Tub  Glaxkuunta. 

Salvage— Distribution— County  Court  jurisdiction 
— County  Court*  Admiralty  Jurisdiction  Act 
1868—31  $■  32  Viet.  c.  71,  sect.  3,  subs.  1. 

Wliere  a  sum  of  money  under  3001.  has  been  paid 
for  salvage  services  rendered,  a  County  Court 
having  Admiralty  jurisdiction  has  jurisdiction 
in  an  action  for  distribution  in  ease  of  dispute 
between  the  salvors,  to  apportion  such  sum  among 
the  salvors,  although  such  sum  has  been  recovered 
by  agreement  Kith  the  owners  of  tlie  salved  pro- 
perty, and  without  action  brought  in,  tlie  County 

A  County  Court  having  Admiralty  jurisdiction 
under  the  County  Courts  Admiralty  Jurisdiction 
Act  1868,  has  jurisdiction  under,  sect.  3,  in  claims 
for  salvage  wherein  the  properly  salved  does  not 
exceed  1000!.,  or  in  the  alternative  where  the 
amount  claimed  does  not  exceed  3001. 
This  was  an  appeal  from  the  judgment  of  the 
County  Court  of  Durham,  holdeu  at  Sunderland, 
in  an  action  brought  in  that,  court  by  William 
Elemore,  of  Sunderland,  pilot,  and  Thomas  Donken, 
waterman,  against  Robert  Trim  and  others,  tho 
owners  of  the  steamtng  Scottish  Maid,  for  distri- 
bution of  salvage  earned  by  services  rendered 
by  the  plaintiffs  as  part  of  the  crew  of  the  Scottish 
Maid  to  the  steamship  Olannibanta.  From  a 
petition  annexed  to  the  summons  it  appeared  that 
on  the  19th  Dec.  1875,  the  Glannibanta,  a  screw 
steamship  of  534  tons  register,  struck  tho  bar  of 
Sunderland  harbour,  and  went  behind  the  north 
pier,  and,  owing  to  tho  bad  weather  then  pre- 
vailing, got  into  great  danger  ;  that  the  plaintiffs 
went  on  board  the  Scottish  Maid  and  offered  their 
services  to  the  defendants  to  go  to  the  assistance 
of  the  Olannibanta,  and  that  their  services  were 
accepted ;  that  Donkin,  at  the  request  of  tho 
owner,  or  those  acting  for  him,  took  command  of 
the  Scottish  Maid,  and,  with  four  others,  including 
Elemore,  went  to  the  assistance  of  the  Glannt- 
banta ;  that,  after  great  exertions,  the  Glannibanta 
was  rescued  from  her  perilous  position,  and 
brought  into  safety ;  that  tho  defendants,  tho 
owners  of  the  Scottish  Maid,  had  received  2501. 
from  the  Glannibanta  for  the  said  services,  and 
had  paid  tho  plaintiffs  out  of  such  sum  the  sum  of 
Of  71.  13s.  id.  each  ;  that  the  plaintiffs,  considering 
the  latter  sum  wholly  insufficient,  had  applied  to 
the  defendants  for  a  more  equitable  division  of  the 
2501.,  but  the  defendants  had  refused  to  pay  any 
greater  sum.  The  petition  prayed  the  judge  to 
order  an  equitable  proportion  oE  such  sum  of  2501. 
to  be  paid  to  the  plaintiffs,  and  to  condemn  the 
defendants  in  costs. 

When  the  case  came  on  for  hearing  in  the 
County  Court,  the  defendants  objected  to  the 
■jurisdiction  of  the  court  on  the  ground  that  the 
County  Courts  Admiralty  Jurisdiction  Act  1868, 
in  giving  jurisdiction  to  the  County  Courts  in 
certain  matters,  gave  no  jurisdiction  over  claims 
for  distribution  of  salvage,  and  farther  objected 
that  even  if  there  was  jurisdiction,  the  plaintiffs 
Cunld  not  proceed  until  they  had  brought  into 
court  the  money  they  hod  already  received,  and 
had  compelled  the  defendants  by  monition  to  bring 
in  the  rent  of  the  amount  named,  in  accordance 
with  the  alleged  former  practice  of  the  High  Court 
of  Admiralty.    The  County  Court  judge  dismissed 
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the  action  with  costs,  on  the  ground  of  want  of 
jurisdiction. 

July  5,  1876.— W.  G.  F.  Phillimore,  for  the 
plaintiffs,  obtained  a  rule  in  the  Admiralty 
Division,  under  38  &  39  Vict.,  c.  50,  s.  6,  calling 
upon  the  defendants  to  show  cause  before  the 
proper  court  why  the  above  ruling  of  the  County 
Conrt  judge  should  not  be  set  aside,  and  the  action 
proceeded  with.  This  rule,  by  some  accident,  was 
entered  in  the  Kegistry  and  served  upon  the 
defendant  as  an  order  that  the  plaintiffs  should 
be  at  liberty  to  proceed  with  their  appeal. 

Dec.  13,  1876. — On  this  date  the  defendants 
appeared  to  show  cause.  They  at  first  objected 
to  the  jurisdiction  of  the  Admiralty  Division  to 
hear  the  appeal  on  various  grounds,  viz.,  that  no 
copy  orHbe  County  Court  judge's  notes  had  been 
obtained  (there  were  none  taken) ;  that  the  rule 
had  been  obtained  when  a  divisional  court  was 
sitting,  and  on  other  grounds.  But  the  defen- 
dants, on  the  court  pointing  out  that  it  could  and 
would,  if  necessary,  extend  the  plaintiffs'  time  for 
appealing,  by  way  of  special  case,  consented  to 
snow  cause  against  the  rule,  as  if  it  properly 
raised  the  question  whether  the  County  Court 
bad  jurisdiction  over  claims  for  distribution  of 
salvage.  It  was  then  admitted  by  tho  plaintiffs 
and  defendants  that  the  value  of  the  Glannibanta 
when  salved  exceeded  1000Z. 

Bruce  for  the  defendants  showed  cause  accord- 
ingly.— The  words  of  the  County  Court  Admiralty 
Jurisdiction  Act  1868  (31  &  32  Vict.  c.  71)  s.  3, 
governing  the  case,  are,  "Any  County  Court 
having  Admiralty  jurisdiction,  &c.,  to  try  and 
determine  \  .  the  following  causes  ...  as  to  any 
claim  for  salvage — any  cause  in  which  the  value 
of  the  property  saved  does  not  exceed  10007.,  or 
in  which  the  amount  claimed  does  not  exceed 
3001.  .  .  ."  Those  words  can  relate  only  to  actions 
to  recover  salvage  from  the  owners  of  the  pro- 
perty valued,  and  not  to  actions  for  distribution 
of  salvage.  The  value  of  the  property  salved  is 
over  10007.,  and  iu  an  original  suit  for  salvage  the 
County  Court  would  have  had  no  jurisdiction. 
[Sir  K.  Phillimore. — Do  you  contend  that  the 
section  quoted  requires  that  the  value  shall  be 
under  10007.,  as  well  as  tho  claim  being  under 
3007.,  or  has  the  County  Court  jurisdiction  in 
either  event?  The  section  appears  to  me  to  give 
alternate  jurisdiction.]  There  has  been  no  de- 
cision on  that  point,  but  I  submit  that  it'  the  value 
exceeds  10007.,  or  the  amount  claimed,  3007.,  in 
neither  case  is  there  jurisdiction.  But  I  say  that, 
in  any  case,  the  property  here  being  over  10007.,  it 
is  only  under  the  second  part  of  the  section  that 
any  jurisdiction  could  be  established,  and  that  it 
cannot  be  under  that  part,  because  the  words 
"amount  claimed"  there  used  must  refer  to  an 
amount  claimed  in  a  salvage  cause  proper,  and 
do  not  refer  to  an  action  for  distribution.  By 
the  Merchant  Shipping  Act  1854,  sect.  4t>0,  juris- 
diction is  given  to  the  justices  over  "disputes 
with  respect  to  salvage,"  "  if  tho  sum  claimed 
does  not  exceed  2007.,"  but  these  words,  although 
wide  enough  to  do  so,  do  not  give  any  jurisdiction 
as  to  apportionment  of  salvage,  for,  by  sect*.  46o\ 
467,  it  is  expressly  provided  that  where  tho 
amount  awarded  by  justices  does  not  exceed  2001., 
and  any  dispute  arises  as  to  its  apportionment,  the 
receiver  of  wreck  shall  have  power  to  apportion 
such  sum.  This  Act  was  in  force  when  the  County 
Court  Admiralty  Jurisdiction  Act  was  passed,  and 


clearly  contemplates  the  awarding  of  salva# 
the  apportionment  thereof  being  wholly  di 
The  Merchant  Shipping  Act  Amendment 
1862,  sect.  49,  extended  the  jurisdiction  of  ji 
to  cases  where  the  value  did  not  exceed  1000 
in  made  no  alteration    as   to  apportioi 


a, 

[Sir  R.  Phillimore. — Have  you  looked  at  se 
of  the  Merchant  Shipping  Act  1854?]  Tha 
tion  no  doubt  gives  power  to  "  any  court  1 
Admiralty  jurisdiction,"  to  apportion  s 
earned  and  exceeding  200Z, ;  but  I  submi 
section  does  not  apply  to  courts  which  wer 
existent  when  it  was  passed,  and  which,  b 
section,  would  acquire  unlimited  jurisdict 
apportionment.  There  must  be  some  e 
words  to  give  the  jurisdiction  :  (Tfie  John . 
ante,  vol.  2,  p.  234 ;  30  L.  T.  Rep.  H.  S 
If  the  County  Court  has  such  jurisdidaoi 
member  of  the  crew  might  proceed  fo 
tribution,  although  the  whole  amount  reo 
far  exceeded  3007. 

W.  G.  F.  Phillimore  in  support  of  the  rale. 
3rd  section  of  the  County  Courts  Admiralty 
diction  Act  1868  was  clearly  intended  to  gives 
jurisdiction  to  the  County  Courts  in  two  di 
cases — first,  where  the  value  of  the  property! 
did  not  exceed  1000/. ;  secondly,  where  the  sj 
of  the  claim  did  exceed  3001.  [Sir  R.  Piliu 
— I  am  entirely  with  you  on  that  point,  a 
you  need  not  argue  it  further.]  Ta 
section  gives  jurisdiction  over  salvage,  dam 
collision,  damage  to  cargo,  and  other  things 
general  words  only,  and  these  words  include' 
thing  that  is  within  the  jurisdiction  f 
Admiralty  Court  up  to  certain  limits  of 
Moreover,  The  Merchant  Shipping  Act  1854 
493,  expressly  provides  that  where  the  u 
awarded  exceeds  2001.,  "  Any  court  having, 
ralty  jurisdiction  may  cause  the  same  1 
apportioned ;"  and  by  the  County  Courts  Ado 
Jurisdiction  Act  1868,  sects.  2  and  3,  the' 
used  as  to  jurisdiction  are,  "Any  County' 
having  Admiralty  jurisdiction."  These  i 
clearly  bring  such  County  Courts  withii 
Merchant  Shipping  Act  1854.  [He  wai 
stopped  by  the  court.] 

Sir  R.  Phillimore. — The  question  befoi 
court  in  this  case  is,  by  consent  of  est 
this :  Whether  a  County  Court  having  Ada 
jurisdiction  has  that  jurisdiction  in  the  I 
of  distribution  of  salvage  where  there  has 
no  original  suit  for  salvage.  I  am  of  <f 
that  it  has  jurisdiction. 

I  am  of  opinion,  first  of  all,  on  the 
meaning,  as  it  appears  to  me,  of  the  I 
used  in  the  31  &  32  Vict.  c.  71,  s-  V 
County  Court  having  Admiralty  juris! 
shall  have  jurisdiction,  and  all  portB 
authority  relating  thereto,  to  try  and  dti* 
subject  and  .according  to  the  provisions  4 
Act,  tho  following  causes  :  As  to  any  ctt 
salvage— Any  cause  in  which  the  valotd 
property  saved  does  not  exceed  10007.  or*l 
the  amount  claimed  does  not  exceed  300L" 

Now,  first  of  all,  «•  as  to  any  claim  for  sJf 
— it   is  admitted  that  these  words  are 
broad,  and  taken   in    their  common 
would  include   suits  for    distribution, 
kind  of    claim  for   salvage.     It  is 
and  could  not  indeed  have  been 
County  Court  must    have  juriadictf 
of  distribution  of  salvage  where  tbt 
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has  been  Tor  salvage  reward,  and  the  subsequent 

proceedings  have  introduced  the  question  of  dis- 
tribution. It  was  not  intended  by  the  Legisla- 
ture to  exclude  suits  for  distribution  in  those 
instances,  nor  do  I  consider  it  was  so  where  there 
bad  been  no  previous  suit  for  salvage  services. 
That  appears  to  me  to  be  the  fair  construction  of 
the  words  "  as  to  any  claim  for  salvage." 

And,  without  relying  upon  it  as  necessary  for 
the  support  of  my  opinion,  I  also  think  498th 
section  of  the  17  &  18  "Vict,  c  104,  confirms 
my  judgment  in  this  matter.  That  section  is 
"*  whenever  the  aggregate  amount  of  salvage  pay- 
able in  respect  of  salvage  services  rendered  in 
the  United  Kingdom  has  been  finally  ascertained, 
and  execods  200(.,  and  whenever  the  aggregate 
amount  of  salvage  payable  in  respect  of  salvage 
services  rendered  elsewhere  has  been  finally  ascer- 
tained, whatever  such  amount  may  be,  then  if  any 
delay  or  dispute  arises  as  to  the  apportionment 
thereof,  any  court  haviDg  admiralty  jurisdiction 
may  cause  tbeaamc  to  be  apportioned  amongst  the 
persons  entitled  thereto  in  such  manner  as  it 
thinks  just."  These  are  exactly  the  words  used 
by  the  Legislature  in  the  subsequent  statute. 
Si  A  32  Vict.,  c.  71.  The  words  are,  "  Any  court 
having  admiralty  jurisdiction." 

I  am,  therefore,  of  opinion  that  the  court  has 
jurisdiction  in  an  original  suit  for  distribution  of 
salvage. 

Upon  the  second  point,  it  being  admitted  that 
the  value  of  tho  property  exceeds  lOOOi.,  but  that 
the  claim  is  one  for  250Z.  or  under  3001.,  I  am  of 
opinion  that  it  comes  within  the  category  men- 
tioned in  the  first  paragraph  of  the  3rd  section.  I 
read  those  in  the  alternative  that  either  when  tbe 
property  saved  does  not  exceed  10001.,  or  when  the 
amount  claimed  does  not  exceed  3001.,  there  is  juris- 
diction. It  was  fairly  admitted  tbat  there  was  some 
Corroboration  of  that  opinion  in  the  language  of  the 
Subsequent  Merchant  Shipping  Act  (25<fc  26  Vict., 
d.  63,  s.  49),  which  has  these  words.  Such  provision 
■hall  extend  to  all  cases  in  which  the  value  of  tbe 

Broperty  saved  does  not  exceed  10001.  as  well  as 
ie  case  provided  for  by  the  previous  Act;  but  inde- 
Kudently  of  auy  corroboration  it  may  receive 
im  tho  section  of  this  Act  just  cited,  I  am  of 
opinion  that  this  must  be  read  in  the  alternative ; 
that  the  word  "or"  must  be  read  as  indicating 
the  alternative,  and  it  would  not  be  a  correct  in- 
terpretation of  the  statute  to  substitute  the  woid 
"  and  "  for  the  word  "  or  "  in  these  cases. 

Upon  both  grounds,  therefore,  I  am  of  opinion 
■hat  the  County  Court  has  jurisdiction  in  this  suit 
(or  distribution  of  salvage,  and  I  must  pronounce 
accordingly.  I  reverse  the  sentence  of  the  court 
below,  and  make  no  order  as  to  costs. 
Solicitor  for  the  plaintiff,  Southgale. 
Solicitor  for  the  defendants,  0.  J.  Brownlow. 


luesday,  Jan.  16, 1877. 

.  The  John  Botne. 

fCoUision  between  vessels — Damage  to  cargo— Pre- 

i     liminart/  acta— Practice— Rule  of  Supreme  Court 

I     Order  XIX ,  rule.  30. 

Jn  on  action  for  damage  to  cargo  sustained  in  a 
collision  between  two  ships  where  the  action  ie 
brought  againet  the  ship  carrying  the  cargo,  tho 


parties   are  not  bound  to  file   preliminary   acts 

under  the  Rules  of  the  Supreme  Court,  Order 

XIX.,  rule  30. 
This  was  an  action  brought  by  the  owners  of 
cargo  of  a  ship  called  the  John  Boyne  against  that 
vessel  for  the  damage  sustained  through  a  col- 
lision between  the  John  Boyne  and  another  ship, 
alleged  to  have  occurred  through  the  negligence 
of  the  John  Boyne. 

The  plaintiffs  before  delivering  pleadings  took 
out  a  summons  calling  upon  the  defendants  to 
show  cause  why  an  order  should  not  be  made  with 
reference  to  the  filing  of  preliminary  acts  in  the 

E.  C.  Clarkson,  for  the  plaintiff,  cilring  the 
Rules  of  tbe  Supreme  Court,  Order  XIX.  rule  30, 
contended  that  in  all  actions  for  damage  by  col-  . 
lision  between  vessels  preliminary  acts  must  be 
filed.    This  was  a  cose  of  collision. 

IT.  O.  F.  Phillimore,  for  the  defendants.— What 
preliminary  act  are  plaintiffs  to  file  P  Not  one  in 
relation  to  the  defendant's  ship.  They  cannot 
make  statements  as  to  the  other  ship,  because  they 
can  have  no  knowledge  of  the  circumstances  ;  there 
is  conseqnenly  no  mutuality. 

Bruce,  as  amicus  curias. — In  a  similar  case  in  tbe 
Queen's  Bench  Division  in  an  action  against  a 
pilot,  a  Master  at  Chambers  ruled  that  Order 
XIX,  mle  30,  did  not  apply. 

Sir  R.  Phillimobe.— I  think  the  objection  taken 
by  Mr.  Phillimore— that  even  if  the  defendant  did 
deliver  a  preliminary  act,  the  plaintiff,  from  tbe 
nature  of  the  action,  could  not  do  so,  so  tbat  it 
being  impossible  to  apply  Order  XIX.,  rule  30,  to 
both  parties  in  the  action,  there  could  be  no 
mutuality — is  an  objection  which  cannot  be  got 
over.  I  think  there  should  be  no  preliminary 
acts  delivered  in  this  action.  i 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons. 

Solicitors  for  the  defendants,  Thomas  Cooper. 


Tuesday,  Jan.  16, 1877. 

Thb  St.  Ola*. 

Practice— Costs— D  iscontinit ance— Rules  of 

Supreme  Court,  Order  XXIII. 

Wliere  a  plaintiff  in   an   action,  after  succeeding 

in   an   interlocutory    application,    the    costs   of 

which  are  made  costs  t?t  the  cause,  gives  notice 

of  discontinuance   of  the   action,    under    Order 

XXIII.  of  the  Rules  of  the  Supreme  Court,  the 

defendant   is  entitled  to  his  costs,  including  the 

costs  of  such  application. 

Tina  was  an  action  of  possession  instituted  on 

behalf  of  James  Bremner  and  others,  part  owners 

of  the  schooner  St.  Olaf,  against  James  Cormach, 

part  owner  and  late  master.    The  writ  claimed 

Kssession  of  the  schooner  and  also  possession  of 
r  certificate  registry,  as  against  the  defendant. 
Tbe  defendant  had  been  dismissed  from  the 
schooner  and  left  her,  taking  away  the  certificate, 
keys,  and  papers.  The  plaintiffs  thereupon  took 
possession  of  the  schooner,  and  in  May  12th  1876, 
after  the  commencement  of  this  action,  applied  to 
tho  court  by  motion  for  the  delivering  up  of  tbe 
certificate,  <tc. ;  and  the  defendant  was  ordered 
to  deliver  them  up,  costs  of  the  motion  to  bo 
costs  in  the  cause  (see  ante,  p.  268).    On  the  do- 
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fendant  complying  with  the  order  thus  made,  the 
plaintiff*,  on  ilth  June  1876,  gave  the  defendant, 
notice  in  writing  that  they  discontinued  the  action. 
The  defendant  then  proceeded  to  sign  judgment  for 
the  costs  of  the  action,  under  Order  XXIII.  of  the 
Rules  of  the  Supreme  Court,  but  the  registrar 
refused  to  allow  him  to  do  so  without  an  order  of 
the  court,  upon  the  ground  that  the  plaintiffs  had 
partly  succeeded*  in  their  claim,  as  they  had  re- 
covered the  certificate. 

E.  C.  Clarkion,  on  behalf  of  the  defendants, 
now  moved  the  court  to  condemn  the  plaintiffs 
in  all  costa  of  the  action.  By  Order  XXIII. 
rule  I,  of  tho  Rules  of  the  Supreme  Court,  a 
defendant  is  absolutely  entitled  to  his  costs  on 
a  plaintiff  discontinuing  his  action.  [Sir  R.  1'uii.u- 
MOBE. — But  here  the  discontinuance  took  place 
after  the  plaintiffs  had  succeeded  in  part  of  their 
action.]  The  plaintiffs'  notice  is  that  they  wholly 
discontinue ;  the  course  by  which  he  obtained 
possession  of  the  certificate  of  registry,  was  merely 
incidental,  a  motion  mado  in  the  action  under  the 
Merchant  Shipping  Act.  Besides,  the  plaintiffs 
have  taken  away  any  discretion  the  court  have,  by 
giving  the  notice  to  discontinue,  and  they  have 
also  by  so  doing  prevented  tho  defendant  from 
setting  up  a  counter- claim  for  damages  for  wrong- 
ful dismissal;  if  such  counter-claim  had  been  tried 
there  would  no  doubt  have  becu  a  discretion  as  to 
costs,  but  this  is  gone  by  the  plaintiffs'  own  acts. 

IF.  G.  F.  PhilUmore  for  the  plaintiff s.  —  By 
Order  LV.  of  the  Rules  of  the  Supreme  Court,  the 
court  has  nu  absolute  discretion  over  the  costs;  and 
by  Beet.  4B  of  the  Supreme  Court  of  Judicature  Act 
1873,  there  cai.  be  no  appeal  as  to  costs.  At 
any  rate,  tho  defendants  arc  not  entitled  to  the 
costs  of  the  motion  in  which  wo  were  successful. 

E.  C.  Clarkion  in  reply. 

Sir  E.  PiiiLLiMORB.— I  think  Mr.  Clarkson  is 
entitled  to  succeed.  There  is  no  doubt,  that 
according  to  the  practice  prevailing  in  the  registry 
of  the  High  Court  of  Admiralty,  before  the 
Judicature  Acts  came  into  operation,  the  defen- 
dant would  have  been  entitled  to  all  the  coats  of 
the  action,  other  than  those  relating  to  the  motion 
to  obtain  possession  of  the  certificate  of  registry 
of  the  vessel.  The  court,  however,  must  now  be 
guided  in  the  first  place  by  the  provisions  as  to 
costs  contained  in  the  rules  of  the  Supremo  Court, 
so  far  ns  they  are  applicable  lothcease.  The  only 
two  rules  of  court  to  which  I  have  been  referred, 
are  Order  XXII I.  rule  1,  and  Order  LV.  rulo  1, 
of  these  two  rules  the  former,  Order  XXIII.  rulo 
1,  is  a  distinct,  order  in  a  particular  case,  whilst 
the  subsequent  rule  is  a  provision  as  to  costs 
generally.  I  am  therefore  of  opinion  that  Order 
XXIII.  rule  1,  is  not  over-ridden  hy  tho  general 
provision  as  to  costs  contained  in  Order  LV. 
rule  1.  The  defendant  is  under  the  rules  entitled 
to  all  the  costs  of  the  action. 

Solicitor  for  plaintiff,  llitrper. 

Solicitors  for  defendants,  Lawless  and  Co. 


Suprtntc  Court   of  Juttota 

COURT  OF  APPEAL. 
SITTINGS   AT  WESTMINSTER. 

Reported  b;  W.  Apflktoh,  Jihki  P.  Aarixiu,ud>. 
Raieks,  Eiqn,  SuruIoiHt-Ui 

May  30,  31,  and  Jane  1,  1S7<1 
(Before  Cockbubn,  C.J.,   Jessel.  ME.,  ]bu 
L.J.,  and  Pollock,  B.) 

Williams  and  others  v.  The  Nobtu  Cat 

Insurance  Cositast. 

Marina  insurance — Insurance  on  freight— En 

advances — Construction  of  charier- parly—  Fi 

jMlinj  —  What   is  valued — Opening  ^>«i««i 

of  interest  in — notification,    after  hi  aAs] 

lois—Vouble  insurance. 

A  charter-party   contained     the  fvlhieiuf  «*» 

"  Sufficient    cash,    not     exceeding  <#  '■'-.  * 

advanced  against  freight,   if  require!,  at  f» 

loading,  subject    to   insurance  and  2i  jw 

co  m  in  ins  ion."       The    cliarterurs  miknft'si  (• 

captain,  as  agent  for  t/ie  owners,  and  fc»  acaf 

disbursement  account  made  up  of  th'/- item 

cash  actually  advanced  ,-   (2)  conunissiu*  A 

the  charterers   under   the  charter-party ;  |3) 

taium  onafolieij  of  insurance  on  freight  ad 

owners'  behalf. 

Held,  that  cuehsums,  though  tint  all  reprts* 

actual  advances,    were  iivecrtlielo*  "/«*f" 

vauces  "  ivithin  the  mr-iu'mg  •>>'  tin-  ch*rt*fi 

and  were,  therefore,  rtyhthj  i.itnrei  k:i"*i 

terers  on  their  own  account. 

A  policy  of  insurance  on  t'reiahl,  ralecf']'*** 

svJvL  mode  hi,   rhnrf.-L-s   on  7w„VW* 

selves  and  those  hit- rested,  in  flfntifdUm. 

i-.ama  to  the  knowledge  <•/   the  thipww.  Wi 

till   after   they    had     heard   of  the  ha.    8 

then  claimed  the.  benefit   under  it. 

Held  (hot,  there  lie  in//  xatirftctory   «*i",-7*»W  •/' 

pallet/  Living  bc.-n  made  on  the    otcueft   ""^ 

it  ir,'»  ooen  In  thorn   to   ratify  !!,  -wm'iW* 

hod  knowledge  of  the  loss.       " 

Routh  v.  Thompson  (13  East.  -2741  .in J  Hag* 

v.  Oliscrson  [i  M.  .J-  8.  .JS5)  follottd. 

Under  a  valued  policy  it  may  he.  shnra  iri«ll* 

that  was  intended' to   be   valued,  lei/h  )# 

dixpttti.to  interest  in  the  whole  cjWyV'.fVtJ* 

though   the  amount   of  the  ralKatitn  (M  fc^ 

puled  only  on  the  ground  off  rand.  , 

Tills  was  an  appeal  from  a  decision  of  the  Ca»! 

Flans  Division. 

Tho  material  facts  of  the  ensa 
The  plaintiffs  were  the  ciwnc 
the  Qnetnoftlie  Colonies.  They  chartered^ 
a  voyage  from  Hatavia  to  the  United  f 
to  a  firm  who  then  assigned  the  charter-; 
Lorrain  and  Co.,  of  Batavia.  The  firmofi| 
and  Co.  tiave  a  house  at  Glasgow,  undwllj 
of  Lorrain  and  Gillespie,  and  another  » 
under  tho  name  of  Gilli>spie. 

The  charter-party  contained  tins  cl 
others:  "Sufficient   cash,  not   el 
be  advanced  against  freight  if  r 
of  loading,  subject  to  insurance  sa» 
commission."     Plaintiff*   effected* 
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freight,    valued    at    5500/.,    in    several    London 
insurance  houses. 

The  ship  was  loaded  at  Pasoerooan,  in  Batavia, 
by  Abraas  and  Co.,  the  agents  there  of  Lorrain 
and  Co.;  and  subsequently  the  following  disburse- 
ment account  was  submitted  by  them  to  the 
captain  of  the  Queen  of  th-e  Colonies. 

Note  of  disbursements  of  the  British  Queen  of  the 
Colonies.    Captain  K.  Jones. 

J6    8.    d. 

To  cash  per  Receipt 165  11    4 

2}  per  cent,  commission  on  .£5796  35.  2<Z.     144  18    0 
8  per  cent.  Insurance  on  .£51)41  Is.  2d...     178    4    7 

Total .£188  13  11 

which  was  signed  as  "  correct"  by  the  Captain. 

Abraas  and  Co.  notified  what  they  had  done, 
and  enclosed  the  above  accepted  account  to  their 
principals,  Lorrain  and  Co.,  who  then  effected  two 
policies  of  insurance  (hereinafter  called  the  China 
JPolicies)  with  the  defendant  company,  (1)  for 
594  R  Is.  2d.  for  themselves  and  all  who  might 
be  interested  (in  the  usual  terms),  "  on  estimated 
amount  of  freight  valued  at  5941L  Is.  2d."  at  a 
premium  of  1J  per  cent.;  and  (2)  (on  the 
same  day  and  in  the  same  office),  an  "  advance 
against  freight  valued  at  512Z.  13*.  5d."  This 
•um,  it  appeared,  they  arrived  at  by  adding  to  the 
account  of  488/.  13*.  lltZ.  above  mentioned  a 
commission  of  2  J-  per  cent,  on  343J.  15*.  lid.  (being 
the  sums  of  16ol.  lis.  ±d.  and  178/.  4*.  7d.  in  that 
account) — which  they  were  entitled  to  do  by 
the  charter-party,  but  which  Abraas  and  Oo.  had 
omitted  to  include  in  their  account — and  the 
premium  on  this  policy  to  the  whole  sum  so 
arrived  at. 

Doth  the  China  policies  were  then  sent  by  post 
to  their  house  of  Lorrain  and  Gillespie  at  Glasgow, 
arriving  about  the  10th  or  15th  Dec.  1874. 

The  Queen  of  the  Colonies  was  totally  lost  on 
the  25th  Jan.  1875. 

The  plaintiffs  having  been  apprised  of  the  loss, 
obtained  settlement,  bat  not  payment,  of  the 
English  policies  on  the  4th  Feb.  1875. 

*On  the  5th  Feb.  the  China  policy  on  freight 
came  to  the  knowledge  of  the  English  under- 
writers, who  thereupon  delayed  payment  on  their 
own  policies. 

A  liitlo  later  it  came  to  the  knowledge  of  the 
plaintiffs,  and  was  subsequently  given  up  to  them  ; 
and  they,  on  receipt  from  the  various  English 
underwriters  of  the  sums  for  which  they  were 
respectively  liable,  purported  to  assign  to  them 
their  (the  plaintiffs')  own  interest  in  the  said 
China  policy. 

Lorrain  and  Co.  were  paid  the  full  amount  on 
the  other  China  policy  for  5122.  13s.  5 d.t  the  valua- 
tion of  their  advances  against  freight. 

Plaintiffs  brought  their  action  for  441L,  the 
excess  of  the  China  policy  on  freight  over  the 
English  policies,  admitting,  and  showing  by  the 
receipts,  that  they  had  been  paid  the  full  amount 
of  5600/.  duo  on  those  policies.  They  were 
awarded  such  excess  by  the  Court  of  Common  Pleas 
below. 

At  the  trial  a  nominal  verdict  was  taken ;  and  it 
Was  agreed  that  the  judge  (Dcnman,  J.)  should 
enter  all  the  material  facts  on  his  notes,  which 
should  then  be  treated  as  a  statement  of  a  special 
case  before  the  Court  of  Appeal. 

The  present  appeal  was  made  by  the  defendant 
stgainst  that  decision. 

The  court  to  draw  inferences      fact. 


Benjamin,  Q.C.  (with  him  Cohen,  Q.C.,  and  Lan- 
yon)%  for  defendants  \(appellant3.) — I  have  two 
points.  (1)  As  to  the  exceSs  of  44U.  that  this  China 
policy  was  a  policy  on  an  interest  which  did  not 
wholly  belong  to  plaintiff,  and  the  fact  of  its  being  a 
"  valued "  policy  does  not  prevent  that  being 
shown.  (2)  As  to  the  whole  sum,  that  plaintiff  could 
take  no  advantage  underjit,  since  it  was  made  by  a 
stranger  (though  for  his  benefit),  and  not  ratified 
till  after  loss.  A  decision  in  my  favour  on  the 
first  point  will  make  it  unnecessary  to  argue 
the  second.  As  to  the  first  point :  From  the 
facts  it  is  clear  that  this  policy  was  made  by 
Lorrain  and  Co.  on  the  whole  freight,  and  that  the 
shipowners  were  not  interested  to  that  amount, 
and  the  fact  of  the  policy  being  a  valued  one  does 
not  debar  mo  from  showing  that.  That  is  well 
established  by  authority  (Duer,  II.  79.)  It  is  not 
opening  a  valued  policy  to  show  over- valuation. 
1  simply  ask  what  it  is  that  was  intended  to  be 
valued,  and  does  it  all  belong  to  you?  There 
is  nothing  to  prevent  mo  doing  that.  Now,, 
here  I  say  it  is  clear  that  what  was  intended  by 
Lorrain  and  Co.  to  be  valued  was  the  whole 
freight.  Plaintiffs  were  not  interested  in  the 
whole  freight;  but  in  the  whole  freight  less  the 
sum  advanced.  That  is  fully  covered  by  5500Z., 
and  that  sum  they  have  already  recovered  from  the 
English  unaerwriters.  They  are  the  only  people 
who  have  any  right  to  sue  us.  They  can  sue  us 
for  contributions,  and  they  are  about  to  do  so. 
[The  Couut  intimated  that  they  would  now  hear 
the  other  side  on  this  first  point.] 

Butt,  Q.C.  and  J.  C.  Matthew,  for  plaintiffs 
(respondents.)  —  Freight  does  not  necessarily 
mean  all  freight.  Whatever  be  the  actual  interests 
in  the  freight  it  is  usually  insured  simply  as 
"  freight."  [Jessel,  M.R.— Prima  facie  '«  freight " 
means  all  freight.  It  must  be  shown  that  it 
means  something  less  in  the  particular  case.j 
It  is  clear  how  Lorrain  and  Co.  came  to 
effect  a  policy  at  all.  They  had  charged  the 
shipowners  with  premiums  for  insurance,  and  felt 
therefore  that  if  they  were  not  already  insured,  or 
if  their  underwriters  should  turn  out  to  bo  insol- 
vent, they  would  have  a  right  to  call  on  thenv 
(Lorrain  and  Co.),  for  the  policy,  the  premium  on. 
which  had  been  charged  against  the  owners  in  the 
account  given  to  and  accepted  by  the  captain. 
Lorrain  and  Co.  therefore  insured,  and  insured  the 
shipowners'  interest  and  nothing  else.  That  is 
clear  by  his  making  another  policy,  on  the  very 
same  day,  on  his  own  account,  to  cover  his  ad- 
vances.    It  is  all  a  question  of  iutentiou. 

Barker  v.  Janson,  17  L.  T.  Rep.  N.S.  473 ;  L.  Rep.  3 

C  P.  303 ;  3  Mar.  Law  Cas.  O.  8.  28. 
Lidgett  v.  Fecretan,  ante,  vol.  1,  p.  95 ;  24  L.  T.  Rep.. 
N.  S.  942 ;  L.  Rep.  (5  C.  P.  GIU. 

The  sum  of  59411.  Is.  2(Z.,  it  is  true,  is  somewhere 
about  the  actual  amount  of  gross  freight;  but  1 
say  that  the  intention  was  not  to  insure  the  gross 
freight,  but  only  shipowners'  interest.  It  may  be 
that  they  thought  his  interest  extended  to  the 
whole  freight;  but  it  does  iut  matter  by  what 
calculation  they  arrive  at  the  sum,  so  long  as  it  is 
the  shipowner's  interest  alone  which  they  iutend 
to  insure.  Tho  shipowners'  interest  was  the  gross 
freight,  plus  the  premiums  less  the  advances. 
This  sum  of  594U.  Is.  2ii.  was  arrived  at,  we  say,. 
by  a  rough  calculation  en  that  basis.  These 
calculations  are  never  supposed  to  bo  strictly 
accurate.    They  are  always  mado  on  a  liberal  scale 
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In  the  case  of  valued  policies  insurance  is  no 

longer  a  contract  of  indemnity ;  it  is  a  contract 

of  indemnity  subject  to  mercantile  usage.     In  tbc 

smaller  policy,  made  on  bis  own  account,  Gillespie 

included    items    in  which   he    had    no   interest. 

Underwriters  like  over-valuation.     The  English 

policy  was  not  large  enough  to  cover  the  premiums. 

.Probably  Gillespie  added  the  address  commissions 

as  well,  which  were,  as  a  fact,  included  in  the 

freight ;  but  he  added  everything  in  which  the 

•owners   could,  by  any  possibility,  be  interested, 

meaning  to  cover  their  interest,  and  that  is  done 

•every  day  in  a  valued  policy,  and  is  no  ground  for 

impeaching  it. 

Benjamin,  Q.C.,  in  reply. — It  must  be  observed 
that  this  policy  was  made  after  the  accounts  had 
-been  made  up,  und  therefore  with  full  and  exact 
•knowledge  of  all  the  facts.  The  sum  was  arrived 
-at  by  adding  the  address  commission  to  the  gross 
freight.  The  whole  of  the  5122.  13*.  5<Z.  was  in 
the  nature  of  an  advance  against  freight  under 
this  charter-party.  The  wording  of  the  advance 
clause  is  peculiar,  and  has  that  effect.  Therefore 
the  internet,  of  the  owners  in  this  policy  was  5122. 
«hdrt  of  the  whole.  Moreover,  the  owners  have 
*bccn  paid  5500?.,  and  the  charterers  5122.  13s.  bd. 
-60122.  odd  in  all  has,  therefore,  been  paid  on 
freight,  considerably  beyond  its  value.  [After 
some  time  the  court  intimated  that  they  would 
like  to  hear  Mr.  Benjamin  on  the  second  point 
before  coming  to  any  decision.]  The  second  point 
is  whether  an  insurance  made  by  strangers,  and 
not  known  till  after  loss,  can  then  be  adopted  by 
the  person  on  whose  behalf  it  was  intended  to  be 
made.  A  man  cannot  ratify  at  a  time  when  he 
•could  not  make  the  contract  he  seeks  to  ratify. 
The  question  can  scarcely,  from  its  nature,  arise 
in  other  but  contracts  of  insurance.  At  the  time 
•of  the  loss,  and  for  some  time  afterwards,  there 
was  no  contract  in  existence  at  all.  Gillespie  did 
not  contract  for  himself,  and  he  had  no  sort  of 
-authority  to  contract  for  the  owners.  They  first 
hear  of  it  after  loss;  they  could  not  then  have 
made  the  contract,  and  how  could  they  trans- 
form what  was  then  but  a  piece  of  paper  into 
a  contract  ?  [Jessel,  M.R. — That  is  the  rule  in 
equity,  and  no  doubt  it  is  the  true  rule ;  but  the 
contract  of  insurance  differs  somewhat  from  an 
•ordinary  contract — say  of  sale — for  you  may 
insure  what  was  at  that  moment  actually  gone  to 
the  bottom,  if  no  one  is  aware  of  the  fact.]  The 
contract  is  against  risk  ;  it  cannot  be  made  after 
risk  has  ceased  to  exist,  either  directly  or  retro- 
actively. If  it  were  a  question  of  the  amount  of 
knowledge,  here  there  was,  one  may  say,  absolute 
knowledge  ;  for  the  captain  had  returned  from  the 
wreck.  In  France  the  law  is  as  I  say  it  should  be 
in  this  country.  It  is  a  fair  argument  against  me 
that  the  rule  has  been  now  a  considerable  time  in 
existence,  but  such  a  case  must  always  bo  very  rare. 
The  rule  is  based  on  the  authority  of  only  two 
cases,  which  are  in  some  measure  distinguishable 
from  this  case ;  and  there  are  cases,  on  the  other 
hand,  in  my  favour.  The  first  case  against  me  is 
that  of  Routh  v.  Thompson  (13  East.  274),  decided 
in  1811.  That  was  the  case  of  ratification  by  the 
Crown,  by  an  order  in  council,  of  the  insurance  of 
a  prize  effected  by  the  captors,  the  vessel  being 
lost  at  the  time  of  the  ratification.  But  the  judg- 
ment proceeded  on  the  ground  that  the  Crown 
was  in  constructive  possession  of  the  prize  at  the 
time  of  insurance,  since  the  captors  were  officers 


of  the  Crown  on  board  a  ship  of  war,  and  th 
fore  its  servants  and  agents.  The  captors, I 
Ellenborough  said,  "could  not  have  insurd 
themselves."  This  case,  then,  does  not  sapj 
the  proposition  I  am  contending  against.  ! 
case  was  not  argued  or  decided  as  a  qoestwi 
adoption,  though  it  is  on  that  point  that  it  is  a 
as  an  authority  in  the  text  books.  Then 
nothing  in  the  case  to  show  it  wasnotadop 
before  loss.  The  second  case  is  Hageion 
Olivet-eon  (2  M.  &  Sel.  485),  in  1814  Then 
not  a  trace  of  such  a  doctrine  in  the  boob  bei 
Itouth  v.  Thompson.  As  to  the  general  qaea 
of  ratification,  Jardine  v.  Leathley  (7  L.  T.B 
N.  S.  783 ;  1  Maf.  Law  Cas.  O.S.  128 ;  3  B.  h  S.? 
is  an  authority  for  tho  proposition  that  a  i 
cannot  ratify  at  a  time  when  he  cannot  contra 
so  is  Bird  v.  Brown  (4  Exch.  796).  [Hell 
L.J. — Both  those  cases  were  ratifications  of  i 
and  not  of  contracts.] 

Butt,  Q.C.  was  not  called  on  to  reply  on  ( 
point. 

Cockburn,  C.J. — I    am    of    opinion  that 
decision  of  the  court  below  must  be  reversed. 

The  first  question  is,  was  this  policy  of  inson 
made  by  Lorrain  and  Co.  on  their  own  behalf 
on  that  of  the  shipowners  P  1  come  to  the  o 
elusion,  looking  at  all  the  circumstances,  that  ill 
on  behalf  of  the  shipowners.  They  had  chaq 
the  shipowners  with  the  premium  and  I 
ad  van  cos,  and  tho  pot  icy  was  intended  to  corerf 
whole  of  thoRe  items.  Having  charged  the  H 
owner 8  with  the  premiums,  they  deemed  it  ads 
able  to  insure  on  their  account. 

The  efficiency  of  the  insurance,  therefore^ 
pended  on  that  of  the  ratification.  Tbatf 
not  made  till  after  the  loss.  The  cases  oad 
point  lay  down  that  such  a  ratification  is  g» 
Mr.  Benjamin's  contention  may  he  good  in  iad 
but  the  cases  are  of  too  great  historical  isA 
rity  to  be  now  overruled ;  they  have  been  i 
long  accepted  and  acted  upon. 

But,  further,  I  think  this  exception  isagH 
one  on  its  own  merits.  The  loss  is  very  likeiyt 
happen  before,  ratification,  and  that  is  a  ciro* 
stance  which  is  in  the  minds  of  the  undervriH 
at  the  time  they  subscribe  the  policy. 

Ratification,  then,  as  a  fact,  having  taken  phi 
can  the  whole  amount  ho  recovered  on  the  poU 
Now  you  cannot  open  the  policy  to  inquire  into" 
question  whether  there  has  or  has  not  been «■ 
valuation,  but  you  can  do  so  to  see  if  thecisM 
the  assured  is  co-extensive  with  the  subject  aril 
of  the  insurance.  Here  it  is  clear  that  it  is  no^M 
if  it  were,  the  assured  would  be  paid  twice  ot*. 

Jessel,  M.R. — The  first  question  is,  wastWJ 
surauce  on  behalf  of  the  shipowners  ?  I  bun! 
doubt  at  all  that  it  was.  '' 

Then,  what   did   they    insure?      In  a 
policy    you    cannot    open    the    policv;  bd 
does    not    touch   the   question    of   wliit  fc 
that    was    valued.      Here     the    wording  4 
policy  may  cover    either  the  whole  or 
due  only  of  the   freight    still    remaining 
the  owners.     We  must    look    at  the 
Now,  5941 Z.  Is.  2d.  is  got  by  adding 
gross  freight,  the    advances,   the 
mission,   and  the  commission   on  tb# 
Thus  the  address  commission  has  in 
twice  included,  but  we  cannot  look  to 
as  to  the  question  of  intention,  the 
for  themselves. 
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n,  has  it  bean  ratified?  I  agree  with  the 
Chief  Justice  ;  the  decisions  On  that  point 
ow  too  old  and  have  been  too  long  acted 
to  be  now  upset.  Thcj  have  also  long 
incorporated  in  tho  text  books,  which 
ot  make  them  law  it  is  true,  but  causes  the 
ants  to  act  upon  them.  It  is  an  exception 
general  rule  no  doubt,  but  there  are  other  ex- 
as,  and  this  is  a  convenient  one. 
n  what  has  happened  since?  The  shipowners 
tceivod  55001.  There  is  a  question  whether  or 
)4HI.  has  also  been  paid.  Defendants  say  it 
It  belonged  to  Lorrain  and  Co.,  they  say, 
at  to  you,  and  more,  they  have  bceu  paid  it 
their  other  policr.  That  policy  waa  for 
13m.  M.  in  three  "items:  (1)  23J.  19*.  6d., 
ssion  and  premium  oit  advances ;  (2) 
15a.  11  <!.,  premium  and  advances ;  (11) 
I8.».,  address  commission.  This  address 
ssion  was  also  an  advance  under  the  cbarter- 
for  Lorra:u  and  Co.  might  have  asked  for  it 
),  or  the  captain  might  ask  it  to  bo  lent 
hich  was  actually  done  in  this  case,  as  it 
icluded  in  the  account  accepted  by  him. 
ore  the  whole  sum  was  advanced  against 
-.  But  it  would  have  been  ho  as  to  this 
s  commission  quite  independently  of  the 
■-party,  for  it  is  not  set  off  but  retained. 
t  is  to  bo  paid  leas  that  which  tho  char- 
ids  a  right  to  retain  by  mercantile  usage. 
m,  therefore,  has  been  already  paid,  and  it 
be  again  recovered. 

Lisa,  L.J. — I  am  of  tho  samo  opinion.  I 
ffith  the  Common  Pleas  on  all  tho  points  of 
they  took  notice.  Our  decision  turns  on  a 
rhieh  tbey  did  not  notice. 
question  is.  what  was  included  in  the 
Is.  2d.?  Was  it  the  whole  freight,  or 
>ole  freight  less  the  advances  ?  Now  the 
ice    was   for  the  benefit    and  on  account 

shipowners.  They  were  interested  in 
eight    less    advances,  not  in  the  advances 

The  words  may  mean  only  freight  less 
es ;  and,  therefore,  I  should  hava  felt 
1  to  conclude  that  they  did  mean  what  tbey 
e  taken  prima  facie  to  mean.  But  the  snm 
*  not  only  the  residue  of  the  freight,  but 
ole  freight  including  the  advances.  There- 
le  question  comes,  what  did  they  estimate? 
.be  facts  I  draw  the  inference  that  the  whole 
was  insured,  and  not  only  that  bat  some 
urns  that  were  added  to  it.  There  is  no  role 
preventing  us,  on  those  facts,  from  looking 
e  valued  policy.  The  sum  the  shipowner  is 
1  to  recover  is  that  proportion  of  59411.1*.  2d. 
his  interest  in  freight  is  of  the  whole  freight, 
kount  of  the  advances,  therefore,  becomes 
ant  in  this  calculation.  The  premium  tbey 
right  to  charge  is  not  three  per  cent,  but 
1  three-quarters  per  cent.,  but  that  leaves 
oision  tbe  same. 

ock,  B. — I  am  of  tho  same  opinion.  It  is 
i  my  opinion,  thot  the  policy  was  for  the 
oer,  and  that  the  insurance  was  on  the 
reight.  We  are  not  debarred  from  looking 
what  was  the  subject-matter  of  the  in- 
i.  We  therefore  arrive  at  the  same  conclu- 
aether  we  regard  it  as  an  insurance  without 
e  already  paid.    As  to 


also  am  of  opinion  that  the  present  rule  should  be 
upheld  on  grounds  of  policy. 

Attorneys  for  appellants,  Hollams,  Son,  and 
Coward, 

Attorneys  for  respondents,  Walton*,  Bubb,  and 
Walton. 


Wednesday,  May  21,  1876. 
The   Swansea    Shipping    Company   (Limited)  v. 

Duncan  Fox  and  Compant. 
Practice— The  Judicature  Act  1875— Order  XVI.. 
rr.  17, 18,  19.20,  21— Order X l.,rr.  1  to  4-Defen- 
dants'    power    to   cite   third    party— Service    of 
notice  out  of  the  jurisdiction. 
The  court,  on  the  application  of  defendant  in  an 
I       action,  trill  order  service  of  a  notice  citing  a  third 
party  to  apoear  in  the  action  under  rr.  17  and  18 
of  Order  XVI.,  when  it  it  satisfied  that  tltere  is 
a  material  question  to  lie  tried  in  the  action,  com- 
mon bnth  to  tlte  plaintiff  ami  the  defendant,  and 
the  defendant  and  t!i*  third  part}/,  although  the 
whole  i/uest'on  to  be  tried  is  not  precisely   iden- 
tical in  bnth  cases,  and  that  the  plaintiff  will  not 
be  prejudiced  by  to  calling  in  the  third  parly. 
The  plaintiffs  sued  t/w  defendants  for  breach  of  a 
charter-party,   and  claimed  a   sum  far    demur' 
rwje  at  the  rate  of  121.  a  day   by  reason  of  the 
d-fendaids,    who    were    the   charterers,    having 
jailed  to  discharge  the  cargo  "  as  fast  as  the  cus- 
tom of  the  port  of  discharge  would  allow"  accor- 
ding to  their  contract.      Whilst  the  ship  teas  on 
Iter  voyage  the  defendants  sold  the  cargo  to  arrive 
to  third  parties  in  Scotland,  who,  by  the  contract 
of  sale,  were  to  name  the  port  of  discharge  and 
pay  lighterage,  if  any.     The  third  parties  named 
Leith  as  the  purl  of  discltarge,  and  by  the  usage 
of  trade  there  purchasers  of  a  cargo  to  arrive  were 
bound  to  discharge  according  to  the  custom  of  tho 
port  of  Leith. 
Held  {reversing  tlie  decision  of  the  Queen's  Bench 
Division  below),  thai  the  defendants  might  issue 
a   notice  under   rr.  17  and  18  of  Order   XVI., 
citing  the  third  parlies  to  appear  in  the  action. 
Meld  also  thai  such  notice  might  properly  be  served 
on  the  third  parties  in  Scotland,  as  rr.  1  and  4  of 
Order  XI.  apply  to  service   of  notices  under  rr. 
17  and  18  of  Order  XVI. 
This  was  an  appeal  from  an  order  of  the  Queen's 
Bench   Division   discharging  an   order   made  by 
Master  Un thank. 

Tbe  plaintiffs,  by  their  statement  of  claim, 
alleged  that  by  a  charter  party  of  the  18th  Fob. 
1875,  the  plaintiffs'  ship  Helen  Burns  being  then 
at  Valparaiso,  it  was  agreed  that  tbe  ship  should 
proceed  to  Iquique  and  Pisagua,  and  the  defen- 
dants should  there  load  a  full  cargo  of  nitrate  of 
soda  in  bags,  which  the  plaintiffs  agreed  to  convey 
to  Queens  town  or  Falmouth  for  orders,  ana 
thence  to  a  specified  port  of  discbarge  as  ordered, 
and  there  deliver  tbe  whole  of  her  cargo,  which 
the  defendants  agreed  to  discharge  as  fast  as  the 
custom  of  the  port  would  allow,  with  121.  a  day 
demurrage.  That  the  ship  arrived  at  Leith,  hsr 
specified  port  of  discharge;  but  the  defendante 
did  not  discharge  the  cargo  as  fast  as  the  custom 
of  tbe  port  allowed,  but  kept  tbe  cargo  undis- 
charged for  thirty-one  days  beyond  that  period. 
The  plaintiffs'  claim  was  for  thirty-one  days 
demurrage  at  121.  per  day. 
On  the  application  of  the  defendants  an  order 
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■was  made  by  Master  TJnthank  on  the  British 
Agricultural]  Association  (Limited),  under  Ord. 
XVL,  r.  17,  requiring  the  British  Agricultural 
Association  to  appear  within  ten  days,  and  allow- 
ing tlic  defendants  to  serve  ft  notion  on  the  British 
Agricultural  Association  accompanied  by  a  copy 
of  the  plaintiffs'  statement  of  claim  undor  Ord. 
XVI.,  r.  18. 

Tho  defendants  made  an  affidavit  in  support  of 
their  application  for  this  order.  In  the  affidavit 
it  was  stated  that  after  the  loading  of  the  cargo, 
and  before  tho  arrival  of  the  ship  at  Queonstown 
or  Falmuut.lt,  thu  cargo  was  purchased  from  the 
defendants  to  arrive  [through  brokers  at  Liver- 
pool acting  f"i*  buyers  und  s;!lers)  by  thu  British 
Agricultural  Association,  Limited,  ft  company 
carrying  on  business  at  Leith,  in  Scotland,  that  on 
the  arrival  of  the  ship  at  Falmouth,  the  Association 
ordored  her  to  discharge  at  Leith,  and,  on  tho 
ship'a arrival,  the  Association  took  discharge  of  the 
cargo  over  her  side,  the  defendants  taking  no  part 
in  each  discharge,  and  that,  by  tho  terms  of  the 
agreement  of  purchase,  and  according  to  the 
custom  of  the  trade,  the  Association  arc  bound  to 
indemnify  the  defendants,  and  repay  them  any 
sum  due  to  the  plaintiffs  for  the  detention  of  the 
ship  at  her  port  of  diselmrgo. 

Tho  notice  served  by  the  defendants  in  pur- 
suance of  this  order  upon  the  Association  set  out 
the  nature  of  ihe  plaintiffs'  claim  against  the 
defendants,  and  then  stated  "Tho  defendants' 
claim  to  be  indemnified  by  you  against  liability  in 
respect  of  tho  alleged  breach  of  charter- party,  on 
the  ground  that,  as  buyers  of  the  cargo  and 
holders  of  tho  bill  of  lading,  you  neglected  to 
onload  the  vessel  at  Leith,  to  which  port  she  was 
ordered,  with  due  dispatch." 

The  order  of  Master  TTnthank.  together  with 
the  above  notice  and  :i  copy  of  tin-  plaiiuiffs'  state- 
ment of  claim,  was  served  upon  the  Association  at 
Leith. 

Tho  Association  applied  to  Archibald,  J,,  at 
chambers,  to  rescind  tho  ord  in-  of  M  lsI.it  U  nth  auk. 
Archibald,  J.,  referred  the  matter  to  the  court. 

The  secretary  of  the  Association  made  an  affi- 
davit in  support  of  the  application  to  rescind,  in 
which  it  was  stated  that  the  Association  were 
only  purchasers  of  the  cargo,  and  not,  sis  alleged 
in  the  nut  ice,  holders  of  bills  of  lading  or  shipping 
documents,  and  were  not  parties  in  anyway  under 
tho  contract  of  charter  party.  That  the  claim  of 
the  defendants  against  Ihe  Association  arose,  if  at 
all,  wholly  in  Scotland,  and  beyond  tho  jurisdic- 
tion of  the  court,  and  must,  if  it  exist,  all  depend 
uoon  the  custom  of  the  Dort  of  Leith. 

Tho  contract,  contained  in  the  "  sold  note," 
between  the  defendants  and  the  British  Agricul- 
tural Association,  was  as  follows  : 

British  Agricultural  Association  (Limitod). 
We  have  this  day  bought  for  you  1 109  tons,  mora  or 
lets,  being  the  entire  cargo  of  nitrate  of  ooda  eipected  to 
arrive  per  Hflea  /inns,  at  lis.  Gd.  par  cut,  delivered 
at  *  safe  port  in  U.  h'.,  or  lis. !),(.  in  a  cafo  part  between 
Havre  and  Hamburg.  If  ordered  to  U.  K-,  anllera  to 
pay  usual  charges,  uuordfnft  to  the  custom  of  tho  port 
of  discharge.  Lighterage,  if  any,  to  be  paid  by  buyers 
Payment  in  cash  in  fourteen  dayB  from  last  day  of 
weighing.     Payment  before  delivery  if  required. 

The  Queen's  Bench  division  made  an  order  dis- 
charging the  order  of  Master  Unthank,  and  the 
defendants  now  appealed  against  this  decision. 
The  cose  in  tho  Queen's  Bench  Division  will  be 
found  fully  reported,  aula,  p.  16li. 


J.  C.  Malkew  for  the  appellant.— The  rat 
[or  the  sale  of  the  cargo  between  the  defe 
tnd  tho  British  Agricultural  Association  [Lin 
is  silent  as  to  how  the  cargo  is  to  be  discha 
bat  the  terms  of  the  charter-party  bet  wee 
plaintiffs  and  too  defendants  are"todelin 
cargo  as  fast  as  the  custom  of  the  port  i 
allow."  The  question  is  whether  the  two  con 
are  ad  idem.  Where  there  is  a  common 
which,  by  calling  in  the  third  party,  can  hss 
once  for  all,  and  you  do  not  embarrass  the  pit 
you  can  cite  the  third  party  in  order  to  bar 
common  issue  tried.  So  questions  are  pre 
identical,  hut  the  British  Agricultural  Assoc 
contract  is  substantially  the  same  as  that  bet 
tho  plaintiffs  and  the  defendants,  viz.,  to  A 
within  the  time  limited  by  the  custom  of  ibt 
of  discharge.     The  measure  of  damages,  nc 


would   be  different  in   each 

case  on  breaofa  t 

contract,  but  that  docs  not 

make  anv  dine 

there   being  an  issuo   comm 

on  to  both  win 

o  cite  the  thru) 

in  order  to  havo  it  settled  o 

ice  for  all.    Sea 

there  is  nothing  to  prevent 

the   British  If 

tural  Association,  residing  in 

Scotland,  from 

served  with  an  order  under  rules  17  aad 
Order  XVL  This  contract,  was  entered 
within  the  jurisdiction,  and  service  of  notia 
be  "according  to  the  rtileB  relating'to  serv 
writs  of  summons,"  which  may  be  served  t 
the  jurisdiction,  under  Order  XL 

Ttestger,  Q.C.  aud  Cattle,  for  the  British 
cultural  Association.- — As  to  the  second 
under  rule  20  of  Order  XVI.,  if  a  personi 
as  mentioned  in  rule  18,  desires  to  dispel 


plaintifl's  claim  in  the  actio 

as  again:,:  thet 

dant,  on  whose  behalf   the 

oticc  has  b«en  ( 

he  must  enter  an  appenmnt 

e  in  the  netiun  • 

eight  days  after  the   notice 

has   been  jira 

would   in    most   cases    bo 

mpossible    to  a| 

within  tho  time,  when  the  third  party  isc 
the  jurisdiction,  and  it  was  not  intended  ty 
rulos  that  he  should.  [Jessbi,  M.li.-Bi 
of  Order  XVL  must  be  read  with  rule  let  ( 
XL,  in  which  service  of  a.  not;  e  oat  of  ihtj 
diction  is  provided  for. J  As  to  tho  fir:-,  puis 
contiact  between  tho  plaintiff  end  the  defa 
is  on  the  charter-party  alone.  The  action  ill 
for  damages,  and  there  is  nothing  to  ?hw 
tho  charter-party  was  brought  to  tiie  uctiwt 
British  Agricultural  Association.  The  «■ 
differ  in  this,  that  the  purchaser  is  no;  ba« 
find  a  place  for  the  discharge  of  the  cargo,  i 
the  charterer  is. 

J.  C.  Italh-w  replied 

Jksskl,  M.R.— This  is  an  appeal  fromM 
made  by  the  Queen's  Bench  Division,  da* 
an  order  made  by  Master  TJtithauk,  aUcnrip 
defendants  in  the  action  to  serve  a  notice* 
persons,  who  arc  a  company,  and  not  pes' 
tho  nction.  Tho  question  is  to  be  dee*l 
the  construction  of  various  rules  of  Ori*. 
and  the  effect  of  those  rules  is  this.  BjU 
'■When  the  defendant  claims  contribute** 
domnity,  or  any  other  remedy  or  nMU 
any  other  person,  or  where,  from  any 0*0 
it  appears  to  the  court  or  a  judge  that  b4J 
in  the  action  should  bo  determined.  MM 
between  tho  plaintiff  and  the  defcnUfl 
between  the  plaintiff,  defendant,  **Mfl 
person,  or  between  any  or  eitta"-'*™' 
i  court  or  judge   may,  upon   notice  I 
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2  last  mentioned  person,  make  such  order 
may  b(5  proper  for  having  the  questiou 
determined."  Under  that  rale  the  order 
plained  of  by  the  British  Agricultural 
ociation  was  made.  Rule  18  provides  the 
le  in  which  such  notice  is  to  be  given;  the 
re  of  the  court  or  a  judge  is  required  before 
ing  such  notice,  and  it  is  to  be  served  "  accord- 
to  the  rules  relating  to  the  service  of  writs 

summons,"  and  it  may  be  in  the  form  given  in 
appendix.  Form  1,  Appendix  B.,  is  the  form 
rided,  and  part  of  it  is  that  if  the  third  person 
aes  to  dispute  the  plaintiff's  claim  he  must 
se  an  appearance  to  be  entered  wiohin  eight 
s.  If  the  third  party  desires  to  appear  he  can 
so,  and  by  rale  20  if  he  appears,  he  must  do 
rithin  eight  days,  and  if  he  does  not  cause  an 
earanco  to  be  entered  for  him,  he  is  bound  by 

judgment  given  in  the  action,  but  the  rule 
rides  that  a  further  time  for  entering  an 
earanco  may  be  allowed  by  a  judge.     Then  by 

21,  which  is  an  important  one,  "  If  a  person 
a  party  to  the  action,  served  under  these  rules, 
sars  pursuant  to  the  notice,  the  party  giving 
notice  may  apply  to  the  court  or  a  judge  fcr 
ctions  as  to  the  mode  of  having  the  questions 
he  action  determined ;  and  the  court  or  a 
je,  upon  the  hearing  of  such  application,  may, 

should  appear  desirable  so  to  do,  give  the 
on  so  served  liberty  to  defend  the  action  upon 
i  terms  as  shall  seems  just,  and  may  direct 
i  pleadings  to  be  delivered,  or  such  amend- 
ts  in  any  pleadings  to  be  made,  and  generally 

direct  such  proceeding  to  be  taken,  and  give 
i  directions  as  to  the  court  or  a  judge  shall 
;ar  proper  for  having  the  question  most 
eniently  determined,  and  as  to  the  mode  or 
ut  in  or  to  which  the  person  so  served  shall 
>Ouiid  or  made  liable  by  the  decision  of  the 
tion."  So  that  a  third  party  can  by  the  aid 
ao  court  or  a  judge  under  this  rule,  limit  the 
it  of  the  decision  by  which  he  is  bound,  and 
dge  may  give  directions  as  to  the  portion  of 
\  to  be  borne  by  the  third  party,  and  make 
tctions  distributive. 

i  to  the  service  of  a  notice  out  of  the  juris- 
on,  Rule  1  of  Order  XI.  provides  that 
eavo   of    the  court  or  a  judge,  service  of  a 

may  be  made,  or  notice  of  a  writ  of  sum- 

3  may  be  served  out  of  the  jurisdiction 
lever  the    contract    was    made,  as    was   the 

here,  within  the  jurisdiction.  Rule  4  of 
t  XI.  provides  that  "  any  order  giving  leave 
effect    such    service    or     give    such     notice, 

limit  a  time  after  such  service  or  notice, 
in  which  such  defendant  is  to  enter  an 
arance,  such  time  to  depend  on  the  place  or 
try  where  or  within  which  the  writ  is  to  be 
id  or  the  notice  given. 

o  first  objection  on  tho  part  of  the  British 
cultural  Association  is  that  as  the  associa- 
rcsides  in  Scotland,  tho  rule  as  to  the 
ce  of*  notice  to  third  parties  does  not  apply 
jrsons  or  corporations  out  of  the  jurisdic- 
T he  answer  to  that  is  that  Order  XVI., 

17,  provides  that  service  of  the  notice 
be  *' according  to  the  rules  relating  to  tho 
w  of  writs  of  summons,"  and  therefore  Rule 
Order  XI.  applies.  But  it  is  said  that  by 
20  of  Order  XVI.,  the  time  in  which  a  third 
'  served  with  a  notice  under  Rule  17  may 
i  an  appearance  to  be  entered  is  within  eight  I 


days,  which  is  insuffici3nt  when  the  party  served 
resides  out  of  the  jurisdiction  and  in  a  distant 
country,  and  the  proviso,  as  to  getting  tho  tirno 
extended,  would  be  inapplicable  to  tho  case  of  a 
person  abroad,  and,  not  intended  to  apply  to  per- 
sons out  of  tho  jurisdiction.     No  doubt  when  rulo 
20  was  drawn  this  case  of  third  person  out  of  tho 
jurisdiction  was  not  in  the  mind  of  the  draftsman. 
The  answer  is  to  be  found  in  Rule  4  of  Order  XT., 
where  it  is  provided  that  the  order  giving  leave  t  > 
serve  a  notice  out  of  the    jurisdiction    on    tho 
third  parties,  is   to  name   a   time  within  which 
a    defendant  living  out  of    the    jurisdiction    is 
to  enter  an  appearance,  depending  on  the   place 
or.  country  where    the    writ    is    to    be   served  ; 
and  if  the  number  of  days  allowed  for  appearance 
is  more  than  eight,  then  rule  20  of  Order  XVI. 
must  be  taken  to  be  so  far  modified  that  an  ap- 
pearance within  the  time  limited,   though   more 
than   eight   days,   would   bo  sufficient. 

On  the  other  ground,  upon  which  tho  Qn  con's 
Bench  Division  seem  to  have  mainly  decided,  it  is 
snid  that  tho  whole  cause  of  action  between  the 
plaintiffs  and  defendants,  and  the  defendant  and 
third  party  must  be  identical  in  order  to  allow  the 
defendants  the  advantage  of  rulo  17.  I  do  not 
think  that  is  so ;  no  doubi  the  question  between 
thorn  must  be  a  substantial  " questiou''  iu  the 
action,  and  it  is  not  every  fringe  of  tho  subject 
which  will  do.  The  court  can  consider  whether 
the  plaintiff,  if  he  objects  to  the  introduction  of 
the  third  party,  would  bo  prejudiced  or  delayed  in 
his  action.     The  plaintiffs  do  not  object  here. 

The  object  of  these  enactments  was  to  prevent 
the  same  question  being  tried  twice  over,  where 
there  is  any  substantial  question  common  as 
between  the  plaintiff  and  defendant  in  the  action, 
a»id  as  between  the  defendant  and  a  third  person  ; 
and  in  such  a  case  the  third  person  is  to  bo  cited 
to  take  part  in  the  original  litigation,  and  so  to  bo 
bound  by  the  decision  on  that  question  once  for  all. 
And  tho  point  really  is  whether  thero  is  such  a 
*'  question  "  in  the  present  case,  which  can  advan- 
tageously be  tried  and  decided,  not  only  as  between 
tho  plaintiffs  and  the  defendants,  but  as  between 
the  defendants  and  the  British  Agricultural  Asso- 
ciation. 

Tho  action  was    brought   on  a   charter-party,, 
and  the  alleged   breach   is  that  the  defendants 
failed  to  discharge  the  cargo  as  fast  as  the  custom 
of  the  port  of  Leith  would  allow  according  to  tho 
terms   of  tho  charter-party,  and  tho  claim  is  for 
121.  a  day  demurrage  during  thirty-one  days.   Tho 
defendants  say  that  they  sold  the  cargo  to  arrivo 
to  the  British  Agricultural  Association,  and  that  a 
sale  of  cargo  to  arrivo  casts,  upon  the  purchaser 
the  same  obligations  as  to  discharge  as  the  vendor 
was  under,  and  that  that  is  the  usage  of  trade. 
There  is  an  affidavit  filed  which  states  this,  and  in 
is  uncontradicted,  (a)     On  the  other  hand  it  is  said 
that  whilst  the  defendants  were  bound  to  dis- 
charge the  vessel  and  find  a  berth   for  her,  the 
buyer  of  the  cargo  "  to  arrive"  has  to  take  delivery 
only,  and  that  the  question  might  be  complicated 
by  having  to  consider  how  far  tho  default  was  the 
defendants,  or  how  far  the  default  of  the  defen- 
dants' vendees.     But  by  the  contract  between  the 
defendants  and  the  British  Agricultural  Associa- 
te) His  Lordship  referred  to  an  affidavit  filed  for  the 
defendants  since  the  hearing  in  tho  Queen's  Bench  Divi- 
sion, and  which  after  some  hesitation,  was  allowed  by  the 
tourt  to  bo  used  on  appeal. 
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tion,  the  latter  are  to  name  the  port  of  discbarge, 
and  that  being  so,  it  seems  to  mo  unreasonable,  as 
they  might  name  a  place  where  the  defendants 
had  no  agent,  that  they  should  not  find  a 
berth  or  discharge  the  ship.  Thia  Tien  is 
Strengthened  by  the  fact  that  the  buyers  are 
to  pay  for  lighterage.  It  appears  to  me  to  be  the 
fair  construction  of  the  contract  that  the  pur- 
chasers were  to  provide  for  the  discharge,  and,  I 
think,  therefore,  that  there  is  a  substantial  ques- 
tion common  both  between  the  plaintiffs  and 
defendants,  and  the  defendants  and  the  British 
Agricultural  Association  as  to  whether  the  ship 
was  discharged  as  fast  as  the  custom  of  the  Port 
■of  Leith  would  allow,  and  that  the  defendants 
may  properly  cite  the  third  parties  in  order  to 
have  it  decided. 

Kelly,  C.B. — The  substantial  question  to  be 
tried  between  tbi  plaintiff*  and  the  defendants 
is  whether  the  cargo  of  the  plaintiffs'  ship,  the 
Helen  Bamx,  was  distharged  as  fast  as  the  custom 
of  the  port  of  Leith  would  allow,  and  there  is 
another  question  as  to  whether  a  berth  was  found 
for  the  ship.  If  a  berth  was  not  found  the 
defendants  would  be  liable.  Then  the  ques- 
tion arises  as  between  the  defendants  and 
third  persons,  whether  the  British  Agricul- 
tural Association,  in  Scotland,  ia  liable  on  the 
same  ground  and  to  the  same  extent  to  the  defen- 
dants, as  the  defendants  are  alleged  to  bo  to  the 
plaintiffs.  It  seems  to  me  that  they  are.  They 
purchased  the  cargo  to  arrive,  and  by  their  con- 
tract would  be  liable  to  discharge  it  according  to 
the  custom  of  the  port.  Here  then  there  is  a 
question  to  bo  determined  between  the  defendants 
and  the  British  Agricultural  Association,  which 
is  really  the  same  as  the  question  between  the 
plaintiffs  and  the  defendants,  and  the  defendants 
are  entitled  under  the  rules  which  have  been 
roferred  to  under  Ordei-  X  VI,  to  have  the  question 
determined  once  for  all  between  themselves  and 
tho  British  Agricultural  Association.  I  am  of 
opinion,  therefore,  that  our  judgments  Bhould  bo 
for  tbe  defendants,  and  that  the  judgment  of  the 
Queen's  Bench  Division  should  be  reversed. 

Mellish,  L.J, — I  am  of  the  same  opinion. 
There  is  no  doubt  in  this  ca«o  as  to  the  position  of 
the  defendants,  who  as  charterers  fire  sued  for  not 
having  discharged  the  cargo  as  fast  as  the  custom 
of  the  port  of  Leith  would  allow,  and  who  claim 
to  be  indemnified  by  third  persons — the  British 
Agricultural  Association,  who,  tho  defendants 
say,  ought  to  have  discharged  the  cargo  in  the 
same  way  as  tho  defendants  themselves  were 
bound  to  do.  I  think  if  the  defendants  make  out 
.a.  prima  facie  ense  that  the  substantial  question 
between  themselves  and  the-  plaintiffs  is  tho  same 
as  between  themselves  and  the  third  persons,  the 
defendants  arc  entitled  to  bring  in  those  third 
persons,  so  as  not  to  have  the  same  question 
determined  twice  over.  I  do  not  think  that  can 
now  come  to  any  final  decision,  even  on  tbo  point 
whether  there  is  tbo  same  obligation  as  to  dis- 
charging between  the  plaintiffs  and  the  defendants 
and  between  tho  defendants  and  the  association  ; 
because  to  settle  that  question  might  involve 
tryihg  the  whole  case  between  the  defendant  and 
their  vendees.  If  the  questions  in  dispute  between 
the  defendants  arid  the  third  persons  were  made  to 
appear  to  us  really  different,  that  of  course  would  boa 
ground  upon  which  the  third  persons  might  object 
to  be  brought  in,  and  apon  which  we  ought  to 


refuse  the  order-,  bat  the  Act,  I  think, gite 
choice  in  the  matter,  where,  as  in  thif  ca-t,lh 
is  a  clear,  pritnd  facie  case  made  out  by  the  ii 
dants  of  the  identity  of  a  material  question  Id 
determined  between  the  plaintiffs  and  the  i 
fendants,  and  the  latter  and  the  British  Aj 
cultural  Association,  and  the  plaintiff  will  M 
prejudiced.  In  the  contract  between  the  del 
dants  and  the  third  persons  I  think  it  is  imp! 
that  by  the  cnatom  of  the  trade  tbe  vend 
should  discbarge  the  cargo  as  fast  as  the  eras 
of  the  port  of  discharge  would  allow,  and  i 
vendees  are  to  pay  the  lighterage  (if  anjii 
name  the  port  of  discharge,  which  shows  th* 
far  as  regards  their  contract  with  the  dtfetidi 
they  and  not  the  defendants  were  to  take  in  k 
the  discharge  of  the  cargo-  Tbe  affidavit  U 
us  so  states,  and  is  not  contradicted.  Motto 
upon  the  terms  of  the  contract  the  buyers* 
name  the  pert  of  discharge  and  pay  lightens 
any,  which  goes  to  show  that  as  between  tr 
»nd.  tho  defendants  they  were  the  persons  W 
the  berth  and  conduct  the  unloading  and  not 
defendants. 

It  is  said  that  there  may  be  a  difh 
measure  of  damages  between  tbe  plaintiffs 
the  defendants,  and  between  the  latter  sod 
third  persons,  because  the  British  Agrimll 
Association  are  not  bound  by  the  demom 
clause  in  the  charter-party,  which  is  not  ■ 
tioned  or  referred  to  in  their  contract  oft 
and  of  which  they  had  no  knowledge; 
the  third  persons  would  only  be  bound  to 
extent  ordered  by  the  jndge  under  rule  '21 
Order  XVI.,  and  the  common  questim ) 
being  only  whether  or  not  the  cargo  m 
charged  as  fast  as  the  custom  of  tbe  port  of  Ii 
would  allow,  tbe  British  Agricultural  A* 
tion  cannot  be  injured  by  any  other  dedal 
tbo  case. 

I  am  of  opinion,  too,  with  the  Master  d 
Rolls,  that  the  notice  may  be  served  out  «f 
jurisdiction. 

Desman,  J. — I  am  of  the  same  opinion.   Ill 

that   tho  order   of    Master   Uuthank  was  ni 

made  under  the  17th  and  I8th  rules  of  OnJef  J 

As  to  the  service  I  agree  with  tbe  Master  «f 

Bolls.     I  think  that  no   injustice  can  be  <rai 

when  wo  look  at  rules   IS  and  21  together,"* 

being  given  under  those  rules  to  limit  tbe  efc 

the  notice  on  a  third  party,  by  directing  npw 

decision  of  what  question   in  the  action  IMl 

party  is  to  be  bound  so  as  not  to  prejudicial 

Order   of   Queen's    Bench    Division  rtm 

Order  for  service  of  notice  affirmed. 

Solicitors  for  the  plaintiffs,  Williamson  ui 

for  B.  Field,  Swansea. 

Solicitors  for  the  defendants,  Field,  EoMt, 
Co.,  for  Batesoit  and  Co.,  Liverpool. 

Solicitors  for  the  British   Agricnl tural  iM 

\ 


tion,  Simpson  and  Co. 


Monday,  Feb.  28,  187t 
The  Belgic. 

ON    ArPEAL   FROM    TUB    ADMIiULtr 

Damuj*— Collision    leaving    dock—DtA 
authority— Pilot— Negligence  of  pen 
of  ship— Insufficiency  of  equipmad. 

A  vessel  leaving  dock  with  a  pUot  am 
within  the  space  over  wJtich  tkm   '" 
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nty  extends  by  statute,  is  responsible  for 
je  resulting  from  the  use  of  a  tug  ofinsuffi- 
power  by  her  master,  even  when  such 
in  the  general  employment  of  the  Dock  Corn- 
there  being  no  obligation  on  the  Dock 
any  to  supply  a  tug. 

s  a  cause  of  damage  instituted  in  the  City 
on  Court  by  the  Thames  Iron  Works  and 
tiding  Company  (Limited),  the  owners  of 
lb  barge  or  lighter  Kertch  against  the  screw 
lip  Belgic  (belonging  to  the  port  of  Liver- 
tnd  the  Oceanic  Steam  Navington  Com- 
limited)  the  owners  of  that  vessel  for  the 
s«  of  the  Kertch,  and  her  cargo  through 
ged  negligence  of  those  on  board  the  Belgic 
bat  vessel  was  coming  out  of  the  Victoria 
into  the  Thames  on  the  25th  Nov.  1874. 
se  was  heard  by  Mr.  Serjeant  Petersdorff, 
judge,  on  the  23rd  July  1875,  when  it  was 
that  the  Belgic,  a  vessel  370ft.  long,  was 
out  of  the  Victoria  Docks  stern  first  into 
t  Thames,  that  there  was  a  pilot  on  board, 
d  he  was  not  in  charge,  but  was  in  rcadi- 
take  charge  wheu  the  vessel  got  into  the 
rid  that  the  dock  master  was  on  the  quay 
lirec.tions,  that  the  wind  was  blowing  strong 
e  3.  YV.  and  up  ibe  river  across  the  dock 
e,  and  that  it  was  about  an  hour  before 
iter,  the  tides  being  spring.  There  was  a 
iction  of  testimony  as  to  the  person  by 
tome  of  the  orders  were  given  to  regulate 
roments  of  the  ship,  but  at  a  timo  when 
ropes  were  cast  off  from  the  quay,  and  a 
about.  50«horso  power  belonging  to  the 
Company  had  a  hawser  made  fast  to  the 
rd  quarter  of  the  Belgic,  and  was  towing 
wn  stream,  the  force  of  the  wind  and  tide  on 
lies  quarter  overpowered  the  tug.audcauacd 
jics  port  quarter  to  come  into  contact  with 
irges  lying  at  the  upper  pier  head  waiting 
ito  dock,  crushing  and  sinking  two  of  them, 
tch,  whose  owners  brought  this  action,  and 
lustry,  whose  owners  brought  a  separate 
which  it  was  agreed  should  be  decided  by 
tit  of  this  one.  There  were  a  great  number  of 
lying  at  the  same  place,  and  it  was  proved 
vas  not  uncommon  for  barges  to  lie  there 
aiting  to  go  into  dock,  and  that  the  Dock 
iy*s  servants  were  aware  that  the  Kertch 
ig  there  and  had  assisted  to  make  her  fast 
then  position  after  moving  her  a  little 
from  the  dock  gates  than  she  originally 
ced  herself.  On  the  quay  wall  and  within 
red  yards  of  the  place  where  the  barges 
a  board  and  painted  on  the  board  : 

Notice  to  Lightermen  and  others. 

►ft  or  vessel  of  any  kind  is  allowed  to  lie  at  the 
,  or  within  one  hundred  yards  of  the  pier  head  of 
•eke,  except  with  the  permission  of  the  dock 
Lightermen  or  other  persons  obstructing  by 
ft  the  free  access  to  the  landing  place  by  the 
rry  boat,  or  allowing  any  barge  or  other  vessel 
thin  the  above  limit  without  snoh  permission, 
ing  to  remove  each  craft  or  vessel  as  being  re- 
bo  do  so  by  the  dock  master,  are  liable  to  a 
of  five  pounds,  and  a  further  sum  of  twenty 
for  every  hour  the  said  oraft  or  other  vessel  is 
to  remain  in  such  position  (10  Viut.  o.  27,  s.  63) ; 
lock  master  is  empowered  to  remove  snoh  oraft 
1,  and  hold  the  same  until  the  cost  of  snoh 
is  paid  by  the  owner  (10  Vict  o.  27,  a.  58). 

[Signed)    Charles  Norman,  Superintendent. 
d  and  St.  Katherine  Docks  Company, 
igitot  1870. 


After  the  collision  the  Belgic  anchored  for  a  few- 
minutes  outside  the  dock  gates,  and  then  pro- 
ceeded on  her  voyage  to  New  York.  She  had  a 
cargo,  but  no  passengers  on  board.  The  defen- 
dants had  given  notice  of  the  defence  of  compul- 
sory pilotage  in  accordance  with  Order  XLIX.  of 
the  General  Orders  (Admiralty  Jurisdiction) 
County  Courts  186iJ,  but  had  given  no  notice  of  any 
other  special  defence,  and  the  following  agreement 

bad  been  made  between  plaintiffs  and  defendants : 

• 
In  the  City  of  London  Court,  the  Belgic. 
All  the  orders  ot  the  pilot  were  properly  carried  out  by 
the  crew  of  the  Belgic.    No  order  was  given  by  the  master 
or  officers  of  the  Belgic  to  the  helmsman  or  engineer  of 
the  vessel,  or  step  taken  by  them,  except  by  the  direc- 
tion of  the  pilot  or  dock  master. 
Dated  this  30th  day  of  June  1875. 

(Signed)    B.  £.  Webster,  for  plaintiffs. 

Gain8Ford  Bruce,  for  defendants. 

The  learned  Deputy  Judge,  after  hearing  llaikes 
with  him  Webster,  for  the  plaintiffs,  and  Brucp,. 
with  him  Maiden,  for  the  defendants,  and  consul- 
tation with  the  Nautical  Assessors,  gave  judgment 
in  the  following  terms :  "Having  had  the  very 
efficient  and  great  assistance  of  the  gentlemen 
assisting  me  in  this  inquiry,  I  have  come  to  a 
conclusion,  and  so  far  as  facts  are  concerned  they 
agree  with  me,  and  we  find  that  in  fact  the  vessel 
was  not  under  his  (i.e.,  the  pilot's)  control  either 
immediately  before  the  collision  or  at  the  time  of 
the  collision  or  subsequent  to  it.  I  do  not  decide 
any  point  of  Jaw.  I  decide  upon  the  evidence, 
and  that  evidence  is  recognised  by  the  two  asses- 
sors, who  think  that  at  the  time  of  the  collision  the 
pilot  was  not  the  official  in  control  or  manage- 
ment of  the  vessel.  With  regard  to  the  other 
point,  as  to  whether  there  wa9  negligence  on  the- 
part  of  the  master  of  the  Belgic,  these  gentlemen, 
who  are  far  more  competent  than  I  am  to  form 
any  opinion  upon  the  subject,  have  come  to  the 
conclusion,  as  a  matter  of  fact  on  which  they  enter- 
tain no  doubt,  that,  looking  to  the  time,  looking  to 
the  state  of  the  tide,  and  looking  to  the  condition, 
of  the  wind,  the  necessary  and  proper  precautions 
were  not  taken  by  the  master  of  the  Belgic,  and 
that  the  accident  which  did  happen— the  collision 
which  had  led  to  this  inquiry — was  the  result  of 
his  fault.  We  decide  no  point  of  law  :  we  simply 
decide  those  facts  as  a  matter  of  fact,  without 
reference  to  any  question  that  could  be  discussed 
of  a  technical  character.  Our  judgment,  there* 
fore,  is  in  favour  of  the  plaintiff." 

From  this  judgment  the  defendants  appealed  to> 
the  High  Court  of  Admiralty,  and  on  the  16th 
Nov.  1875  the  appeal  came  on  for  hearing. 

The  statutes  on  which  the  argument  turned  as 
to  compulsory  pilotage  were  The  Victoria  ( London V 
Docks'  Ace  1853  (16  &  17  Vict.  c.  exxxi.) 

Sect.  48.  That  the  dooks  shall  be  deemed  and  held  to 
be  situate  within  and  part  of  the  Port  of  London. 

The  Pilotage  Act  (6  Geo.  4,  c.  125),  repealed  by 
the  Merchant  Shipping  Repeal  Act  185 1  (17  &  ltf 
Vict.  c.  120),  was  as  follows : 

Sect.  63.  Provided  always,  and  be  it  farther  enarvlcd,. 
that  when  any  ship  or  ve* eel  shall  have  been  brought  into 
any  port  or  ports  in  England  by  any  pilot  duly  )i<**nsed, 
nothing  in  this  Act  contained  shall  extend,  or  be  con- 
strued to  extend,  to  subject  to  any  penalty  the  master  or 
mate,or  other  person  belonging  to  such  ship  or  vessel,  and 
having  the  command  thereof,  or,  if  in  ballast,  any  person 
or  persons  appointed  by  any  owner,  or  master,  or  agnnt 
of  the  owner  thereof,  for  afterwards  removing  snob  ship- 
or  vessel  in  snoh  port  or  ports  for  the  purpose  of  entering 
into  or  going  ont  of  an?  <*o_«k,  or  for  chargiug  the  inour 
1  ings  #f  such  ship  or  vessel 
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Sect.  72.  That  any  licensed  pilot  who  shall,  without 
lawful  excuse,  refuse  to  take  charge  of  any  8hip  wanting 
■a  pilot,  upon  being  required  bo  to  do  by  the  master,  or 
any  person  having  the  command  thereof,  or  being  en- 
trusted therewith  shall,  for  every  offence,  forfeit  100L 

The  Merchant  Shipping  Act  1834  (17  &  18  Vict, 
c.  104). 

Sect.  353  continues  all  exemptions  from  compulsory 
pilotage  existing  at  the  passing  of  the  Act. 

Seot.  365.  If  any  qualified  pilot  commits  any  of  the 
folio wing  offenoes  :  that  is  to  say  ....  (8)  refuses  or 
wilfully  delays,  when  not  prevented  by  illness  or  other 
reasonable  c&~se,  to  take  charge  of  any  ship  within  the 
limits  of  his  licenr  moon  the  signal  for  a  pilot  being 
made  by  such,  or  upon  being  required  to  do  so  by  the 
master,  owner,  agent,  or  consignees  thereof,  or  by  any 
officer  of  the  pilotage  authority  by  whom  such  pilot  is 
licensed,  or  by  any  principal  officer  of  Customs  ....  He 
shall,  for  eacn  suoh  offence,  in  addition  to  any  liability 
for  damages  at  the  suit  of  the  party  aggrieved,  incur  a 
penalty  not  exceeding  1001.  and  be  liable  to  suspension 
or  dismissal,  &c,  &o. 

And  those  on  "which  the  argument  as  to  the 
authority  of  the  dockmaster  were :  The  Harbour 
Docks  and  Piers  Clauses  Act  1847  (10  Vict, 
c.  27). 

Seot.  2.  The  expression,  "  The  Special  Act,"  used  in 
this  Act  shall  be  construed  to  mean  any  Act  which  shall 
be  hereafter  passed,  authorising  the  construction  or 
improving  of  any  harbour,  dock  or  pier,  and  with  whioh 
this  Act  shall  be  incorporated ;  .  .  .  .  and  the  expression 
"the  prescribed  limits,"  used  with  reference  to  the 
harbour,  dock,  or  pier,  shall  mean  the  distance  measured 
from  the  harbour,  dock,  or  pier,  or  other  local  limits  (if 
.any),  beyond  the  harbour,  dock,  or  pier,  within  whioh 
the  powers  of  the  harbour  master,  dockmaster,  or  pier- 
master,  for  the  regulation  of  the  harbour,  dock,  or  pier, 
shall  by  the  Special  Act  be  authorised  to  be  exercised 
.  .  .  .  The  expression  *'  the  harbour  master,"  shall  mean 
with  reference  to  any  suoh  harbour,  the  harbour  master, 
and  with  reference  to  any  such  dock,  the  dockmaster 
....  respectively  appointed  by  virtue  of  this  or  the 
Special  Act,  and  with  respeot  to  all  acts  authorised  or 
required  to  be  done  by  such  harbour  master,  dock- 
master,  or  pier  master,  shall  inolude  tho  assistants  of 
every  such  harbour  master,  dock  master,  or  pier  master. 

Sect.  52.  The  harbour  master  may  give  directions  for 
all  or  any  of  tho  following  purposes  (that  is  to  say), 
for  regulating  the  time  at  which  and  the  manner  in  which 
any  veesel  shall  enter  into,  go  out  of.  or  lie  in  or  at  the 
harbour,  dock,  or  pier,  and  within  the  prescribed  limits, 
if  any,  and  its  position,  moving  or  unmoving,  placing 
and  removing,  whilst  therein,  &c. 

Sect.  53.  The  master  of  every  vessel  within  the  harbour 
or  dock,  or  at  or  near  the  pier,  or  within  the  prescribed 
limits,  if  any,  Fhall  regulate  suoh  vessel  aocording  to  the 
directions  of  the  harbour  master,  made  in  conformity 
with  this  and  the  Special  Act;  and  any  master  of  a 
vessel,  who,  after  notice  of  any  such  direction  by  the 
harbour  master  served  upon  him,  shall  not  forthwith 
regulate  such  vessel  according  to  such  direction  shall 
be  liable  to  a  penalty  not  exceeding  202. 

Sect.  58.  If  the  master  of  any  vessel  in  or  at  the  har- 
bour, dock,  or  pier,  or  within  tho  prescribed  limits,  if 
any,  shall  not  moor,  unmoor,  place  or  remove  tho  same 
according  to  the  directions  of  the  harbour  master,  or  if 
there  be  no  person  on  board  of  any  such  vessel  to  attend 
to  such  directions,  the  harbour  master  may  cau?o  suoh 
vessel  to  bo  moored,  unmoored,  placed,  or  removed,  as  he 
shall  think  fit,  within  or  at  the  harbour,  dock,  or  pier,  or 
within  tho  prescribed  limits,  and  for  that  purpose  the 
harbour  master  may  cast  off,  unloose  or  cut  the  rope,  or 
unshackle  or  break  the  chain  by  which  any  such  vessel  is 
moored  or  fastened  ;  and  all  expenses  attending  the  moor- 
ing,  unmooring,  placing,  or  removing  of  such  vessel 
e hall  bo  paid  to  the  undertakers  by  the  master  of  such 
vessel :  Provided  always,  that  before  the  harbour  master 
►hall  unloose  or  cut  any  rope,  or  unshackle  or  break  any 
chain,  by  which  any  vessel,  without  any  person  on  board 
to  protect  the  same,  shall  be  moored  or  fastened,  he  shall 
cause  a  sufficient  number  of  persons  to  be  put  on  board 
such  vessel  for  the  protection  of  the  same. 

Sect.  03.  As  soon  as  the  harbour  or  dock  shall  be  so  far 
completed  as  to  admit  vessels  to  enter  therein  no  vessel, 


except  with  the  permission  of  the  harbour  mas 
lie  or  be  moored  in  the  entrance  of  the  harbour 
or  within  the  prescribed  limits,  and  if  the  m&su 
vessel  either  place  it  or  suffer  it  to  remain  in  the 
of  the  harbour  or  dock,  or  within  the  present 
without  suoh  permission,  and  do  not,  on  being 
bo  to  do  by  the  harbour  master,  forthwith  p 
remove  such  vessel,  he  shall  be  liable  to  a  pei 
exceeding  51.,  and  a  farther  Bum  of  20$.  for  ei 
that  such  vessel  shall  remain  within  the  limits  i 
after  a  reasonable  time  for  removing  the  sum 
pired  after  such  requisition. 

Tho  Victoria  (London)  Docks  Act  1853 1 
Vict.  c.  exxxi.) 

Sect.  46.  That  the  limits  within  which  the  p 
the  superintendent  and  dock  master  for  the  regi 
the  dock  shall  be  exercised,  shall  be  the  dock  w 
premises  of  the  company,  and  a  distance  of  1 
into  the  river  Thames  from  the  entrance  gate 
said  docks,  such  distance  to  be  computed  from  t 
of  the  outer  lockgates  of  the  said  dock  :  Provided 
that  the  power  of  the  Lord  Major,  as  Consemfa 
River  Thames,  and  of  the  Harbour  Masters  of 
of  London,  within  the  aforesaid  limits,  shall  not 
judiced,  lessened,  or  interfered  with  by  this  Act 

London  and  St.  Katherine  Docks  Ac 
(27  &  28  Vict.  c.  clxxviii). 

Seot.  3  incorporates  the  Harbour,  DockB,  i 
Clauses  Act  1847  (10  Viot.  c.  27),  with  the  exec 
certain  sections  other  than  those  set  out  above. 

Sect.  58  vests  the  Victoria  Docks  in  the  Londoi 
Katherine  Dooks  Company. 

Seot.  61  repeals  Victoria  (London)  Docks  i 
(16  &  17  Viot.  o.  exxxi). 

Seot.  62  saves  certain  sections  set  out  in  stb 
part  3,  from  tho  general  repeal  of  sect.  Gl.amosgi 
are.  inter  alia,  Victoria  (London)  Docks  Act  IS 
17  Viot.  o.  oxxxi.)     Seot.  46  set  out  above. 

Bruce  (with  him  Butt,  Q.C.)  for  appell 
The  Belgic  was  by  law  bound  to  carry  a 
she  was  navigating  the  waters  of  the  j 
London  (The  Victoria  (London)  Docks  Ad 
16  &  17  Vict.  o.  exxxi ,  s.  49.)  which  was  n 
own  port,  for  she  is  registered  at  Liverpcx 
she  had  a  pilot  on  board,  who  wa*  there! 
charge  :  (Lncey  v.  Ingram  6*  M.  <fc  W.  ;V>2.) 
comes  within  none  of  the  exemptions  eifc 
the  Merchant  Shipping  Act  18r>4  (17  kit 
c.  104),  r.  37P,  or  of  the  Pilot  Act  (i?  Geo. 4c 
p.  5i*.  All  the  orders  of  the  pilot  were  ol 
The  captain  pave  no  order  himself;  be 
carried  out  those  given  by  the  proper  c 
Moreover,  the  order  to  go  n?tern  and  to  I 
tng  were  given  by  the  dock  master  at  I 
when  the  Belgic  was  within  the  space  over' 
his  authority  extends  (the  Victoria  (Lo 
Docks  Act  1853,  16  &  17  Vict.  c.  exxxi.,  3.41 
therefore  we  were  bound  to  obey  the  ordern 
dockmaster  under  a  penalty,  and  we  did" 
them  (the  Harbour,  Dock,  and  Pier  CiaaB 
1847,  10  Vict.  c.  27,  ss.  52,  53).  The  tM 
master  and  servant  never  existed  bet** 
dockmaster  and  ourselves,  and  therefore* 
not  liable  for  the  consequences  of  his  acta 
Bilboa,  Lush.  149).  If  anyone  is  liable  ftl 
damage  it  is  the  dock  companv,  the  dock* 
or  the  pilot.  The  Kcrtch  was  lying  in  ani 
place  in  defiance  of  the  Dock  Companies" 
tions  (the  Harbour,  Dock,  and  Piers  ~ 
1847,  10  &  17  Vict.  c.  exxxi.,  s.  oo), 
quently  was  there  at  her  own  peril, 
entitled  to  recover,  as   she  brought  tl 

on  herself  by  lying  there.     It  was  nt 

Belgi-c  to  go  out  of  dock  that  tide,  as  aha] 

other  vessels  from  going  in  and 

she  would  have  gone  out  in  safety  hidl 
for  the  unforeseen  circumstance  of 
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ing  just  at  the  time  outside  tho  dock  en- 
,  which  rendered  it  impossible  for  her  to  go 

the  way  proposed.  When  that  incident 
)lacc  tho  coarse  pursued  was  the  best  and 
prudent  one  open  to  the  Belgic,  and  the 
nt  which  ensued  was  under  tho  circum- 
s  inevitable. 

fsf.er  and  llalhes  for  the  respondents. — The 
;e  was  not  compulsory.  It  has  been  held 
,  vessel  coming  oat  of  dock  is  within  the 
>tion  of  The  Pilot  Act  (6  Geo.  4,  c.  125),  s.  63  : 
(  v.  Ingram,  6  M.  &  W.  302.)  In  that  case: 
er,  the  pilot  had  been  required  to  take 
}  under  sect.  72  of  tho  same  statute,  and, 
ore,  was  in  charge.  The  whole  of  6  Geo.  4, 
•,  was  repealed  by  17  &  18  Vict.  c.  120. 
le  exemption  of  sect.  63  is  continued  by  the 
iant  Shipping  Act  1854  (17  &  18  Vict. 
i),  s.  353:  (General  Steam  Navigation 
any  v.  British  and  Colonial  Steam  Navi- 
,  Company,  L.  Rep.  4  Ex.  238 ;  20  L.  T. 
N.  S.  581 ;  The  Earl  of  Auckland,  Lush 
md  on  appeal,  ib.  387.)  The  correspond- 
nactment  to  6  Geo.  4,  c.  125,  s.  72,  is  17  & 
ict.  c.  104,  a.  365(8),  but  here  he  had  never 
required  to  take  charge,  and,  as  he  has  him- 
worn,  was  on  board  merely  in  readiness 
ko  charge  when    tho   vessel   got    into  the 

Under  the  circumstances  he  was  not  in 
e;  tho  order  he  gave  to  go  ahead  was 
by  him  as  the  mouthpiece  of  the  owners,  to 

a  collision  with  the  vessels  outside.     That 

however,  did  not  cause  the  collision  with 
Zertch,  but,    on   the  contrary,   brought  the 

again  to  a  position  of  safety.  The  imme- 
cause  of  the  collision  was  tho  subsequent 
yment  of  a  tug  of  insufficient  power.  It  is 
ie  duty  of  the  dock  master  to  supply  a  tug. 
tefendants  had  a  more  powerful  tug  of  their 
n  attendance,  and  had  they  used  her,  in  all 
bility  the  collision  would  not  have  occurred, 
lock  master  did  not  order  the  Belgic  to  use 
>ck  company's  tug,  but  suggested  that  a  tug 
1    bo   used,  and   offered  the  assistance  of 

That  offer  was  accepted  by  the  Belgic, 
i  prudent    man    should   have  foreseen  the 

of  employing  so  weak  a  tug  by  itself 
jrform  such  a  service  in  sucn  weather, 
he  Belgic' 8  acceptance  of  the  assistance 
e  tug.  the  tug  became  a  portion  of  her 
3elgict<)  appliances  for  going  out  of  dock, 
he  Belgic,  is  responsible  for  tho  inadequacy 
>  tug  as  as  much  she  would  be  for  the  in- 
ncy  of  her  own  engines,  or  for  a  collision 
oned  by  tho  carrying  away  of  a  rope  of 
jsly  insufficient  strength  for  the  purpose  for 
.  it  was  used.  The  Kvrtch  was  lying  in  a 
;tly  proper  place ;  she  was  known  to  be  there 
3  servants  of  the  dock  company,  and  indeed 
*een  assisted  by  them  to  make  fast  in  that 

and  therefore,  whether  within  or  without 
imit  of  the  district  over  which  the  dock 
r's  control  extends  (the  Victoria  (London) 
i  Act  1853,  16  &  17  Vict.  c.  exxxi.,  s.  46),  she 

perfect  right  to  be  there.  The  notice  to 
s  not  to  lie  there  is  habitually  disregarded 
)  dock  company  themselves,  and  appears  to 
been  tdtra  vires,  as  it  seems  to  apply  to  a 
st  in  the  river  over  which  the  dockmaster*s 
rity  does  not  extend,  as  it  professes  to 
ire  100  yards  from  the  pier  head,  which  is 

further  out  than  the  centre  of  the  outer 


dock  gates.  There  was  no  necessity  for  the 
Belgic  to  move  at  all  out  of  the  dock ;  she  could 
remain  as  long  as  she  liked  on  payment  of  her 
dues,  and  it  was  negligence  on  the  part  of  her 
master  to  allow  her  to  bo  sent  out  of  dock  at  all 
at  such  a  time.  Looking  to  the  state  of  the  weather 
and  the  tide,  this  act  of  negligence  was  the 
original  causa  cnusans  of  the  accident. 

Bruce  in  reply. 

Sir  Robert  Pjiillimoee. — This  is  an  appeal 
from  tho  City  of  London  Court  in  a  cause  of 
collision. 

The  Bels/ic,  a  screw  steamer  370  feet  long,  and  of 
between  2000  aud  3000  tons,  on  the  25th  of  Nov. 
last,  in  the  daytime,  came  stern  foremost  out  of 
the  Victoria  Dock  and  ran  into  a  dumb  barge  or 
lighter  called  the  Kertch,  and  sank  her,  doing  also 
damage  to  another  barge.  The  Kertch  brought 
her  action  against  the  Belgic  in  the  court  below, 
and  obtained  the  judgment  of  the  court  in  her 
favour.  The  learned  judge,  assisted  by  nautical 
assessors,  said  that  he  did  not  decide  any  point  of 
law,  but  that  he  found  as  a  fact  that  the  pilot  was 
not  exercising  control  over  tho  steamer,  and  that 
the  master  did  not  take  proper  precautions  in 
coming  out  into  the  river,  and  therefore  was  to 
blame  for  the  collision. 

The  appellant  contends  that  this  judgment 
ought  to  be  reversed  upon  three  grounds,  viz. : 
First,  that  the  Kertch  was  to  blame  for  lying 
where  she  did ;  secondly,  that  the  Belgic  was  noo 
responsible  because  sho  was  under  the  orders  of 
the  dockmaster  or  the  pilot;  thirdly,  that  the 
collision  was  inevitable. 

This  last  ground  may  be  at  once  disposed  of. 
The  collision  was  clearly  evitable. 

Then  as  to  the  first  ground,  tho  Kertch  was 
a  dumb  barge,  laden  with  wood  and  iron  for 
a  ship  in  the  Victoria  Docks.  The  barge 
arrived  at  dead  low  water  near  the  dock 
entrance,  and  brought  up  outside.  There  wero 
fifty  or  sixty  barges  also  lying  alongside.  Two 
hours  before  high  water  the  barge  was  ordered  by 
the  dock  company's  servants  to  shift  higher  up, 
which  order  she  obeyed,  and  one  of  them  handed  a 
rope  for  making  her  fast  after  having  been  on  board 
her,  saying,  "  that  will  do,  Bob ;  here  is  some- 
thing that  will  hold  you."  Looking  to  these  and 
other  circumstances,  I  am  of  opinion  that  tho 
barge  was  not  to  blame  for  lying  where  she  did. 

The  remaining  ground  of  objection  is  now  to  be 
considered.  I  agree  with  the  opinion  of  counsel  that 
the  learned  judge  of  the  court  below  had  not  only 
a  question  of  fact,  but  also,  to  some  extent,  of  law 
to  consider :  because,  if  the  master  was  to  blame 
for  this  collision,  it  must  be  on  the  ground 
that  neither  the  authority  of  the  dockmaster  nor 
of  the  pilot  had  superseded  at  the  time  of  tho 
collision  the  authority  of  the  master.  Tho  dock- 
master  was  naturally  anxious  to  get  rid  of  this 
long  steamer  in  order  to  admit  other  vessels 
waiting  to  come  in.  The  principal  facts  appear  to 
be  that  the  gates  were  opened  about  an  hour 
and  a  half  before  high  water.  The  dockmaster 
ordered  the  Belgic  to  go  out  astern.  About 
this  time  a  schooner  dropped  her  anchor  near 
the  mouth  of  the  entrance.  The  pilot,  who 
says  he  was  not  at  this  time  in  charge, 
seeing  that  a  collision  with  the  schooner  on  the 
one  side  or  the  barge  on  the  other  would  be  inevit- 
able if  the  Belgic  went  out,  took  upon  himself  to 
order  the  Belgic  to  go  ahead,  thereby  stopping  her 
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way.  Upon  this  the  dockmaster  said,  "  What  are 
you  going  to  do  ?  Yon  can't  stop  here  ;  you  are 
stopping  our  work."  The  pilot  said,  "  We  are 
going  to  do  nothing;"  and,  after  a  pause,  the 
dockmaster  said,  "  Well,  will  you  let  our  tug  take 
hold  of  you  and  pull  you  out  ?  "  The  pilot  said, 
"  As  you  like."  The  vessel  was  pulled  out.  The 
tug  proved  too  weak  to  hold  the  steamer  off,  and 
she  ran  into  the  banje.  It  has  been  pressed  upon 
me  that  either  the  dockmaster  or  the  pilot  was  in 
command  ;  the  pilot  expressly  says  that  he  had 
not  as  yet  taken  charge,  but  I  also  think  that  the 
dockmaster  was  still  exercising  his  authority. 

I  do  not  think  it  necessary  to  consider  whether  a 
captain  would  be  obliged  by  the  dockmaster  to 
execute  an  order  which  manifestly  brings  about  a 
collision.  I  think  he  would  not  be  so  obliged,  but 
I  need  not  decide  that  point,  because  I  am  ot 
opinion  that  no  command  was  given  to  the  captain 
by  the  dockmaster.  A  proposal  was  made  which 
was  accepted  on  behalf  of  the  captain.  The  dock- 
master  is  not  bound  to  find  a  tug  for  ships,  at  least 
no  such  obligation  has  been  snown  to  me.  The 
captain  chose  to  adopt  the  tug  as  his  own  motive 
power  for  the  occasion ;  it  proved  too  weak,  and 
the  captain  is  as  much  responsible  to  the  third 
parties  for  the  consequence  as  if  it  had  been  his 
own  tug. 

I  decline  to  reverse  the  decision  of  the  court 
below,  and  I  dismiss  the  appeal  with  costs. 

From  this  judgment  the  owners  of  the  Belgic 
agaiu  appealed,  and  the  further  appeal  came  on 
for  hearing  in  the  Court  of  Appeal  before  Cock- 
burn,  C.J.,  James,  L.J.,  and  Baggallay,  J.A.,  on 
the  28th  Feb.  1876. 

Butf,  Q.C.  and  Myburgh,  for  the  appellants. 

Webster  and  llaikes  for  respondents. 

The  Court,  without  calling  on  the  respon- 
dent", dismissed  the  appeal  with  costs. 

Solicitors  for  the  appellants,  Wood  and  Tinkler. 
Solicitor  for  respondents,  /.  A.  Farnfield. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Reported  by  W.  McKellab,  Esq.,  Barriatex-at-Lair. 


Jan.  19  and  29,  1877. 
Leask  v.  Scott. 

Stoppage  in  transitu — Consideration  for  transfer 
of  hill  of  lading — Ifrceijn*  and  delivery  after 
advance  made — Vendor  8  lien. 

On  the  ~[st  Jan.,  Geen  and  Co.  obtained  from  the 
plaintiff,  to  *nhom  they  were  largely  indebted,  a 
further  advance  of  2000L  on  condition  that  they 
should  deliver  to  'plaintiff  securities  sufficient  to 
cover  the  whole  amount  which  would  then  be  due 
from  them.  On  the  3rd  Jan.  some  securities  were 
delivered ,  but  they  were  not  sufficient;  and  on 
the  bth  Jan.,  Geen  and  Co.,  having  that  day 
unexpectedly  received  a  bill  of  lading  of  a  cargo 
consigned  to  them  from  the  defendant  abroad, 
and  endorsed  in  blank  (in  return  for  which  they 
accepted  a  bill  of  exchange  payable  in  three 
months  for  the  value),  delivered  the  bill  of  lading, 
together  ivith  other  securities,  to  the  amount 
agreed  tn  the  plaintiff.  On  the  8th  Jan.,  Geen 
and  Co.  became  insolumt ;    and   afterwards,   but 


before  the  arrival  of  tJie    cargo,  //*«  defa 

claimed  his  right  of  stoppage  in  transitu  i%r 

thereof : 
Held,  per  Field,  J.9  on  motion  to   enter  jndg 

that  under  the  circumstances  the  d*fend>ni 

entitled   to   the  cargo,    the  plaintiffs  od&n 

20CX)J.  not  having  been-   made  on  the  faith  1 

delivery  of  this  bill  of  lading. 
This  was  an  interpleader  issue,  tried  at  GuOc 
before  Field,  J.,  and  a  special  jury.  The  la 
judge  adjourned  the  case  for  farther  consider, 
upon  the  findings  of  tbe  jnry,  nnder  rule  Sol 
Rules  of  the  Supreme  Court,  December 
(Order  XXXVI.,  rule  22  a). 

Plaintiff  was  a  fruit  broker  in  London,  d 
dant  a  merchant  at  Naples.  Defendant  consi 
a  cargo  of  nuts  to  Geen,  Stutcbbury,  and 
fruit  merchants,  in  London,  a  firm  indebted  k 
to  the  plaintiff.  The  question  raised  by  tbe 
ings  of  the  jury  was  whether  tbe  plaintiff,  hi 
bond  fide  received  the  bill  of  lading  of  this  c 
was  entitled  to  the  value  thereof  against 
defendant's  right  of  stoppage  in  transitu,  n 
the  following  circumstances : 

On  Saturday,  1st  Jan.  1876,  Geen  and 
applied  to  plaintiff  for  a  farther  advance  of  21 
and  plaintiff  made  the  advance  on  conditiun 
Geen  and  Co.  would  cover  their  existing  In 
ties  to  him,  together  with  the  new  debt,  byi 
cient  securities. 

On  Monday,  3rd  Jan.  Geen  and  Co.  bra 
certain  securities  to  plaintiff,  but  they  were  ft 
to  be  insufficient,  and  Geen  and  Co.  nodal 
to  provide  others  to  be  added  to  those  ata 
delivered. 

On  Wednesday,  5th  Jan.,  Geen  and  Co.  red 
from  the  defendant's  correspondent  in  Ln 
the  bill  of  lading  of  this  cargo  indorsed  in  bi 
and  accepted  a  bill  of  exchange  at  three  ma 
for  the  price  of  the  nuts,  the  amount  being  ■ 
thin#  considerably  over  200OZ.  No  mentki 
this  particular  bill  of  lading  had  been  mail 
plaintiff  when  be  made  his  further  adrenal 
Geen  and  Co. 

On  the  same  day,  Wednesday  the  5th,  fl 
and  Co.  delivered  this  bill  of  lading  together! 
other  securities  to  the  plaintiff,  and  tta 
covered  their  advances  from  him  accordhf 
their  agreement  of  the  previous  Saturday,  1 
their  further  undertaking  of  the  Monday. 

On  Saturday,  the  8th  Jan.,  Geen  nil 
became  insolvent. 

At  some  later  period,  but  before  tbe  arrni 
London,  the  defendant  claimed  to  excrca£ 
right  of  stoppage  in  transitu  in  respect  fl 
cargo. 

Jan.   10.— Murphy,    Q.C.     and    WMtr. 
to-day    to  enter    judgment     for    the   d 
— Although   all  the    plaintiff's  proceed* 
bond  fide,   there    is   no    evidence  of  1 
consideration  to  the  indorsee  for  this 
bill  of   lading;   and  further,   even  if 
any  valuable  consideration  at  all  for  the 
delivered,  it  amounted  only  to  the  sum 
The  principle  is  laid  down   in  the  not 
barrow  v.  Mason  (1    Sm.  L.  Cas.  7th 
that  "  the  right  to  stop  in  transitu 
feated  by  negotiating  the  bill  of 
bend  fide  indorsee."     It  is  not  sngg 
the  advance  was  made    on   the  fait* 
of  lading,  and  at  the  time  of  the  ad 
Co.  were  not  indorsees  at  all.     It  wi 


MARITIME  LAW  CASES. 


353 


Div.] 


Leask  v.  Scott. 


[Q.B.  Dit. 


Council  in  Rodger  v.  The  Comptoir  d"Es~ 
de  Parti  (3  Mar.  Law  Cas.  O.S.  271 ;  L  Rep. 

393),  that  the  forbearance  or  release  of  an 
lent  claim  is  not  a  good  consideration  for 
>rsement  of  a  bill  of  lading,  bo  as  to  defeat 
aid  vendor's  right  of  stoppage  in  transitu. 

also  there  held  that  an  assignee  of  any 
y,  except  a  bill  of  exchange,  stands  in  the 
)osibion  as  the  assignor,  as  to  the  equities 
;  upon  it.  Authority  for  the  second  point 
so  be  found  in  lie  Westzinthus  (5  B.  &  Ad. 
Spalding  v.  Rut  ding  (6  Beav,  376),  and 
rte  Alston,  re  Holland  (L.  Rep.  4  Ch.  App. 
In  the  Chartered  Bank  of  India,  Australia, 
Mna  v.  Henderson  (L.  Rep.  5  P.  C.  601),  the 
Council  followed  the  principles  laid  down 
iger  v.  The  Comntoir  d'Escompte  de  Paris 
so  Lutscher  v.  The  Comptoir  d'Escompte  de 
[L.  Rep.  1  Q.  B.  Div.  709). 

Matthew,  for  the  plaintiff. — The  findings  of 
•y  preclude  any  further  contention  on  the 
ant's  part.  The  facts  in  Rodger  v.  The 
yir  d'Escompte  de  Paris  materially  differ 
those  found  here,  the  decision  in  that 
ling  based  mainly  on  the  ground  that  the 
who  received  the  bill  of  lading  knew  that 
ncy  was  impending  over  the  transferor. 
;ase  is  really  the  only  authority  which,  in 
ay,  throws  doubt  upon  the  application  of 
nciple  of  stoppage  in  transitu  to  the  facts 
ind  it  is  not  really  in  point. 
iter  was  heard  in  reply.  Cur  adv.  vult. 

29. — Field,  J. — This  was  an  interpleader 
in  which  the  plaintiff,  Air.  Leask,  affirmed 
nst  the  defendant,  Mr.  Scott,  that  he  was 
d  to  certain  goods  which  were  the  subject  of 
>f  lading,  dated  29th  Dec.  1875,  and  the  facts 
sase  shortly  were  these : — 
plaintiff,  Leask,  was  a  fruit  broker  in  the 
id  he  had  as  what  we  may  call  one  of  his  con- 
its,  a  firm  of  Geen,  Stutchbury,  and  Co.,  who 
uit  merchants  in  the  city,  and  for  many  years 
or  five — I  forget  precisely  the  exact  number, 
ask  acted  as  fruit  broker  for  that  firm  in  their 
s  transactions  for  buying  and  selling  fruit. 

course  of  that  time,  the  firm  had  oecome 
Brably  indebted  to  him,  and  I  think  it  may 
:en  that  at  Christmas,  1875,  there  was 
ling  certainly  like  10,000J.  orll,000Z.  due  to 
Dm  the  firm  of  Geen,  Stutchbury,  and  Co. 
be  firm  did  not  improve  in  their  pecuniary 
n  during  1875,  and  very  early  in  the  follow- 
sar  they  were  in  such  difficulties  that  on 
>  Jan.,  which  was  the  prompt  day — the  day 
ch  they  were  bound  to  meet  their  prompts 

were  unable  to  do  so,  and  were  short  by  a 

2000Z.  of  the  sum  required  for  that  purpose, 
lingly,  on  the  morning  of  Saturday,  the  1st 
tie  prompt  day,  according  to  the  evidence 

Leask,  confirmed  by  Mr.  Geen,  Mr.  Geen 
upon  Mr.  Leask  (at  that  time  they  owed 
),700Z.),  and  what  passed  is  described  pre- 
n  the  same  manner  by  Mr.  Leask  and  by  Mr. 
kir.  Geen  said,  •'  I  want  20001./'  whereupon, 
Leask  said,  "  I  said  you  may  have  it,  but 
ust  first  cover  up  your  account."  Upon 
sen  said  that  he  would,  and  he  proceeded 
8  to  Mr.  Leask's  cashier,  and  there  he 
d  a  cheque  for  2000/.  Now,  that  was  on 
Hirday.  There  was  a  little  doubt  as  to  the 
ate  on  which  the  bill  of  lading  was  deposited, 
xrald  not  have  been  before  the  Wednesday, 
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because  I  believe  I  am  right  in  saying  that  Geen 
himself  did  not  obtain  the  bill  until  the  5th ;  at 
all  events  he  did  not  obtain  the  bill  later  on.  On 
one  day,  in  the  early  part  of  the  week,Mr  Geen, 
who  had  previously  entered  into  a  contract  with 
the  defendant,  Mr.  Scott,  who  was  a  merchant  at 
Naples,  for  an  unascertained  quantity  of  nuts, 
in  pursuance  of  that  contract,  received  from  Scott's 
correspondent  in  Loudon  the  bill  of  lading  in 
question,  and  it  was  indorsed  to  him  in  pursuance 
of  the  previous  contract,  and  he  accepted  in 
exchange  for  that  endorsement  a  bill  at  three 
months  for  the  price  of  the  goods.  On  the  follow- 
ing day,  in  pursuance  of  the  promise  which  had 
been  made  on  the  Saturday  to  cover  up  the 
account,  Mr.  Geen  took  this  bill,  endorsed  in 
blank,  to  Mr.  Leask,  and  deposited  with  him, 
along  with  a  great  many  other  securities  similar 
in  character,  for  the  purpose,  as  the  jury  have 
found,  of  covering  up  the  account — that  is,  secur- 
ing the  whole  balance  due. 

Now,  at  the  trial  there  was  no  evidence  given 
against  the  plaintiff,  but  the  learned  counsel  for 
Mr.  Scott  went  very  fairly  and  properly  into  dates. 
I  ought  to  add,  on  the  8th,  the  following  Saturday, 
Green,  Stutchbury  and  Co.  stopped  payment,  and 
were  insolvent.  The  securities  that  were  handed 
to  Mr.  Leask  were  said  to  be  worth  something  like 
5000*. 

Now,  that  being  so,  at  the  trial,  it  was  denied 
that  it  was  competent  to  Mr.  Scott,  the  un- 
paid vendor,  to  stop  the  goods  at  the  time  that 
he  did,  that  is  to  say,  there  was  no  question  raised 
about  the  transitus  being  at  an  end.  There  was 
no  question  about  Geen,  Stutchbury  and  Co.  being 
insolvent,  and  it  was  conceded  that  he  had  a  right 
to  stop  the  goods  as  against  Geen,  Stutchbury  and 
Co.,  but  Mr.  Leask  said:  "You  have  no  right  to  stop 
the  goods  as  against  me  because  I  come  within  the 
protection  of  the  law,  which  says  that  the  indorsee 
or  transferee  of  the  bill  of  lading  for  valuable  con- 
sideration taking  it  without  notice,  taking  it  fairly 
and  honestly,  is  entitled  to  the  property  as 
against  the  original  vendor."  That  was  contested 
hotly  at  the  trial. 

I  left  questions  to  the  jury  in  order  to  raise  tie 
facts  of  the  case,  and  the  jury  in  answer  to  my 
questions  gave  these  answers :  "  Wo  first  of  all 
hnd  that  the  plaintiff  received  the  bill  of  lading 
honestly  and  fairly.  We  find  that  valuable  con- 
sideration was  given  on  the  understanding  of 
security  being  given,  and  we  also  find  that  the 
security  given  wa3  to  secure  2000*.  and  also  the 
old  account." 

Now  upon  these  findings,  Mr.  Murphy,  with 
Mr.  Webster,  moved  before  me  to  enter  the 
judgment  for  thorn.  They  did  not  contest  the 
findings  of  the  jury,  but  they  said  that  the  point 
that  they  disputed  was  this:  They  alleged  that 
although  it  might  be,  and  after  the  verdict  of 
the  jury  must  be  taken  to  be,  that  the  plaintiff 
did  receive  the  bill  of  lading  honestly  and  fairly, 
aud  that  be  received  it  in  pursuance  of  that 
promise  that  security  should  be  given,  yet  they 
said  he  was  not  such  a  transferee  or  indorse  o 
of  tho  bill  for  such  valuable  consideration  as 
entitled  him  to  hold  it  as  against  Mr.  Scott. 

Now  iu  support  of  that  portion,  they  relied 
upon  two  cases :  One  of  them  is  the  well-known 
case  of  Rodger  v.  The  Comptoir  d'Escompte  de 
Parie  (L.  Bep.  2  P.  C.  398;  3  Mar.  Law  Cas. 
O.  8.  271).    In  that  case   there  was  a  firm  of 
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Lyall  and  Still,  and  they  were  in  the  anticipa- 
tion of  receiving  certain  bills  of  lading  for  certain 
goods  which  were  about,  as  .  they  expected,  to 
arrive.  They  were  very  much  pressed  for  money, 
and  they  obtained  an  advance  from  the  person  oat 
at  Hong  Kong,  upon  the  promise  of  which  he  got 
large  advances  upon  the  undertaking  to  furnish 
shipping  documents  for  silk  cargoes  to  be  ready 
for  the  mail  of  the  15th  December  from  Hong 
Kong.  Now  it  seems  to  me,  therefore,  that  case 
went  one  step  farther  than  this  case     That  case 

Eointed  to  a  particular  class  of  documents  which 
e  was  in  anticipation  of  receiving,  and  he  under- 
took therefore  to  furnish  the  cargo  on  certain 
shipping  documents  which  he  expected  to  receive. 
Now  in  this  case  it  is  quite  certain  that  no  specific 
cargo  of  any  kind  whatever  was  in  the  considera- 
tion of  Mr.  Leask.  We  do  not  know  whether  Mr. 
Geen  on  that  Saturday  expected  that  bill  of  lading 
to  come  as  it  did  the  following  week.  It  may  be 
that  he  did  not.  It  may  be  that  the  documents 
were  so  far  in  advance  that  he  might  possibly 
have  expected  to  get  the  bill  of  lading  the  following 
week,  but  he  made  no  specific  mention  of  the  bill 
of  lading — he  made  no  specific  condition  with  Mr. 
Leask  that  any  particular  security  should  be 
lodged.  All  he  said  was,  "  If  you  will  give  me 
2000Z.  now,  I  will  cover  up  the  account."  Now, 
that  being  so,  in  this  case  of  Rodger  v.  The 
Comptoir  d'Escompte  de  Paris,  Lyall  and  Still 
were  unable  or  unwilling  to  complete  their 
promise,  whereupon  the  manager  of  the  bank  in- 
sisted, in  a  very  strong  letter,  that  they  should 
five  him  that  security  which  they  promised, 
olding  out  a  threat  of  criminal  proceedings  if 
they  cad  not  do  so.  There  was  another  banker 
pressing  them  also,  and  the  result  was  that  Lyall 
and  Still  executed  a  deed  of  assignment,  by  which, 
after  reciting  the  agreement  referred  to,  and  re- 
citing that  certain  advances  had  been  made  on  the 
faith  of  certain  documents,  it  then  proceeded  to 
make  over  to  the  bank  "the  whole  of  the  pro- 
perty, premises,  and  chattels*  specified  in  the 
schedule  at  the  foot,  with  all  the  estate  right,  title, 
interest,  claim,  or  demand  of  Lyall,  Still,  and  Co., 
therein,  or  thereto,  or  arising  thereout  or  there- 
from." The  schedule  included  amongst  other 
things  "  all  goods  and  bills  of  lading  or  other 
documents  for  all  goods  now  on  the  way  hither  to 
arrive  in  December,  1866,  or  January,  1867," 
being  the  class  of  goods  which  had  been  referred 
to  when  they  first  made  their  promise  to  the  banks 
to  find  security.  Now,  after  that  date  the  bill  of 
lading  which  was  in  question  in  the  case  of  Rodger 
v.  The  Comptoir  d'Escompte  de  Paris  arrived: 
•'  The  documents  arrived  on  the  27th  Dec.  1866, 
and  the  1st  Jan.  1867,  including  the  bills  of  lading 
for  the  goods."  "  These  were  then  indorsed  and 
handed  over  by  Maclean  (together  with  the  policies 
on  the  goods)  to  Mr.  Kaiser  in  performance  of  the 
agreement.'*  After  that  the  vendor  stops  the 
goods,  and  so  the  question  arose  between  the  in- 
dorsee of  the  bill  of  lading  and  the  vendor,  and 
the  indorsee  failed  in  that  he  was  not  assignee 
for  valuable  consideration.  Now,  it  is  worth 
while  for  a  minute  or  two  to  advert  to  the  im- 
portant parts  of  the  judgment.  After  setting  out 
all  the  facts  as  I  have  stated  them,  it  goes  on  in 
this  way  (p.  405) :  "  The  general  rule  so  clearly 
stated  and  explained  by  Lord  St.  Leonards  in  the 
case  of  Mangles  v.  Dixon  (3  H.  L.  Cas.  702)  is 
that  the  assignee  of  any  security  stands  in  the 


same  position  as  the  assignor  as  totheeq: 
arising  upon  it.  This,  as  a  general  rule,  wa 
disputed,  but  it  was  contended  that  the  case 
bill  of  lading  is  exceptional,  and  must  be  < 
with  on  special  grounds.  Doubtless  the  bold 
an  indorsed  bill  of  lading  may  in  the  cour 
commercial  dealing  transfer  a  greater  right 
he  himself  has ;  the  exception  is  founded  on 
negotiable  quality  of  the  document.  Id  is 
fined  to  the  case  where  the  person  who  tran 
the  right  is  himself  in  actual  and  autha 
possession  of  the  document,  and  the  trans! 
gives  value  on  the  faith  of  it,  without  hi 
notice  of  any  circumstance  which  would  re 
the  transaction  neither  fair  nor  honest  In 
a  case,  if  the  vendor  is  unpaid,  one  of  two  innc 
parties  must  suffer  by  the  act  of  a  third ;  and 
reasonable  that  he  who  by  misplaced  con6d 
has  enabled  such  third  person  to  occasion  the 
should  sustain  it " — and  refers  to  the  well-la 
case  of  Lickbarrow  v.  Mason  as  to  that  ' 
the  court  go  on  to  say  why  in  their  j 
ment  that  principle  applies  to  such  a 
but  they  say,  "But  in  this  case,  at  the 
of  the  assignment,  Maclean  had  not  pa 
sion  of  the  documents.  Nothing  was  adfi 
on  the  faith  of  them.  There  is  men! 
general  description  of  documents  expecta 
arrive,  without  knowing  their  contents,  or 
far  they  might  be  limited  or  qualified.  The 
perty  of  the  firm  in  the  goods  expected  mi 
only  subject  to  special  stipulations  in  the  ooeto 
of  sale  in  the  case  of  two  of  the  three  parcel 
was  also  subject  in  all  the  three  to  the  lien  of 
unpaid  vendors" — as  it  is  in  this  case—* and 
it  he  contended  that  before  Maclean  got  possm 
of  the  documents,  when  his  firm  was  in  a  oonfll 
of  undoubted  insolvency,  and  the  term9  of  t 
documents  were  not  disclosed,  there  was  conn; 
to  the  respondents  by  this  assignment  the  bei 
of  a  prospective  breach  of  trust  and  violatki 
contract  ?  "  And  then,  proceeding  upon  I 
general  rule  that  you  must  give  an  honest  ol 
pretation  and  a  fair  interpretation  to  the  woi 
any  assignment,  the  court  go  on  to  say  that  ti 
must  read  the  words  "  all  goods  and  bills  of  hi 
or  other  documents  for  all  goods  "  to  mean  tit] 
6uch  a  seeurity  as  I  can  fairly  and  honesdy  § 
That  is,  not  any  actual  property  I  may  haft  I 
subject  to  the  equities  between  me  and  asjki 
else.  Then  the  following  observation  is  fli 
which  I  adopt  in  this  case : — "  Doubtle*  I 
vendor's  claim  cannot  (prevail  against  the  dj 
of  a  transferee  for  value  given  on  the  faiths 
negotiable  security  fairly  and  honestly  tataat 
the  extent  to  which  he  has  so  given  valae  hN 
a  prior  claim.  But  the  rule  is  founded  «t 
reason  of  it  as  already  explained  ;  cessante 
cessat  ipsa  lex.  Where  there  is  no  advancD 
or  value  given  upon  the  faith  of  the  dc 
where  the  object  is  simply  by  a  sweeping  < 
gather  in  whatever  may  be  got  to 
creditor  of  a  debtor  who  had  become  ii 
an  improvident  advance  made  upon  the 
totally  different  security ;  where,  upon 
construction  of  the  assignment,  no  ii ' 
that  would  place  the  assignee  in  a 
than  the  assignor,  and  the  bills  of 
subsequently  came  to  hand  were 
pressly  in  performance  of  the 
assignment,  and  without  other 
whatever,  it  appears  to  their  Lord1' 
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-transfer  so  made,  and  under  such  circumstances, 
cannot  be  held  sufficient  to  defeat  the  vendor's 
•claim." 

Now,  that  case  and  that  principle  came  into 
•discussion  a  littlo  later  on  before  the  same  tri- 
bunal, in  the  case  of  the  Chartered  Bank  of  India 
y.  Henderson  (L.  Rep.  5  P.  C.  501),  and  that  case 
is  valuable  for  this.  As  regards  Lyall,  Still, 
and  Company,  there  was  a  similar  promise  to 
furnish  shipping  documents,  a  similar  failure,  and 
"then  there  was  a  transfer  by  endorsement,  but  on 
"the  occasion  of  the  transfer  by  endorsement  of 
the  bill  of  lading,  the  vendees,  the  transferors  of 
the  bill,  had  the  bill  in  their  custody,  that  is,  in 
their  possession,  and  although  they  had  broken 
their  previous  proraiss  the  court  said  that  tho 

frevious  promise  would  not  have  been  enough, 
ut  there  was  a  sufficient  bargain  and  agreement 
on  the  part  of  the  bank  not  to  proceed — to  delay, 
give  time,  and  to  forbear  upon  the  faith  of  the 
transfer  of  the  bill  of  lading.     Upon  that  ground 
the  court,  although  distinguishing  it  from  Rodger 
T.  The  Comptoir  d'Escompte  de  Paris,  in  every  way 
upheld  the  principle  of  that  case.    Now,  that  that 
is  the  case  is  very  clear  from  the  judgment  of  Sir 
Barnes  Peacock.    I  will  not  go  through  the  case, 
but  he  says  this  (p.  510) : — "  It  appears,  then,  that 
the  bank  purchased  bills  of  exchange  to  the  extent 
•of  15,000?.  from  Messrs.  Lyall,  Still,  and  Company, 
and  that  they  paid  them  the  amount  upon  the 
Btipul&tion  that  Messrs.  Lyall,  Still,  and  Co.  were 
to   band  them  over  shipping  documents  to  the 
^extent  of  the  bills."    Then  they  failed  to  do  so. 
"They  were  urgently  pressed  to  do  so  by  the 
-defendants ;    and    the    said    firm,    having    been 
threatened   by  the  defendants   with    immediate 
legal  proceedings  in  tho  event  of  their  failing  to 
fulfil  their  said  contract  without  further  delay, 
promised  the  defendants  that  if  they  would  ab- 
stain from  commencing  legal  proceedings  against 
them,  and  would  consent  to  .release  them  from 
their  engagement  to  furnish  the  said  shipping 
documents  for  silk  and  other  China  produce,  and 
■allow  the  said  sum  of  15,0002.  sterling,  which  had 
been  paid  to  them  in  advance  for  the  said  bills 
upon  the  faith  of  their  undertaking,  to  deliver  the 
said  shipping  documents  as  aforesaid  to  constitute 
.-an  ordinary  debt  for  money  lent,  they  would  de- 
posit with  the  defendants  other  security  for  the 
repayment  of  the  said  sum ;  and  they  offered  to 
•deposit  with  the  defendants  at  once  in  part  fulfil- 
ment of  such  proposed  substituted  arrangement 
.»  bill  of  lading  for  goods  of  the  value  of  10,000 
dols.  or  thereabouts,"  the  bill  of  lading  in  question 
-in  that  case.    Now,  says  the  judge,  •'  It  appears 
that  the  bill  of  lading  was  indorsed  and  handed 
■over  by  Messrs.  Lyall,  Still,  and  Co.  to  the  bank 
in  consideration  of  the   bank's   releasing  them 
from  the  obligation  which  they  had  come  under, 
t  to  hand  over  shipping  documents  of  the  value  of 
;  15,0002.,  and  of  their  undertaking  not  to  take  the 
1  legal  proceedings,  criminal  or  civil,  which  they 
had  threatened.     It  appears,  therefore,  to  their 
Xjordships  that  there  was  a  sufficient  consideration 
,  for  the  indorsement  of  the  bill  of  lading  to  Messrs. 
iLyall,  Still,  and  Co.  to  the  bank."  Then  the  atten- 
tion of  the  court  was  naturally  drawn  to  this  case  of 
Rodger,  and  the  principles  are  laid  down  by  Sir 
Barnes  Peacock,  in  the  passages  I  have  already  read ; 
Irot  then  they  say  further  that  this  case  differs  en- 
^  tirely  from  Rodger9 8  case,  because  the  bill  of  lading 
*  in  Rodger* a  case  was  not  handed  over  at  the  time, 


but  was  handed  over  in  pursuance  of  the  agree- 
ment generally  to  hand  over  all  the  documents. 

Now  those  being  the  two  cases,  and  the  law 
having  been  thus  clearly  and  explicitly  laid  down, 
the  only  question  is  whether  this  case  falls  within 
the  principle  of  those  two  cases.  I  think  it  does, 
and  in  my  opinion,  the  defendant  in  this  case  is 
entitled  to  my  judgment. 

Let  us  compare  and  see  what  the  thing  is.  In 
the  present  case,  as  in  Rodger  v.  The  Comptoir 
d'Escompte  de  Paris,  at  the  time  of  the  promise 
made  to  cover  up,  which  was  on  the  1st  Jan.,  this 
bill  of  lading  was  not  in  the  authorised  possession 
of  Geen,  Stutchbury  and  Company.  As  I  said 
before,  I  do  not  even  know  that  they  expected  it, 
but  I  should  think  they  did.  That  was  the  only 
occasion  on  which  the  plaintiff  had  made  any 
advance.  He  had  made  the  advance  of  2000?. 
How  could  Mr.  Scott  be  said  to  enable  Geen, 
Stutchbury  and  Company  to  make  the  advance, 
when  at  the  very  time  the  advance  was  made  the 
bill  of  lading  referred  to  would  not  have  been  in 
the  possession  of  Geen,  Stutchbury  and  Company  P 
How  could  it  be  said  that  Mr.  Lcask  parted  with 
his  2000Z.  on  the  faith  of  that  endorsement,  when 
in  point  of  fact  he  knew  nothing  at  all  about  it  P 
It  seems  to  me,  therefore,  that  the  whole  conside- 
ration in  this  case  came  into  effect,  and  had  its 
full  legal  operation  on  the  1st  Jan.  At  that  time 
according  to  the  finding  of  the  jury  there  was  a 
binding  bargain  between  Geen,  Stutchbury  and 
Company  and  Mr.  Leask,  that  further  security 
should  be  given:  and  tho  facts  of  the  case 
do  not  show  that  Mr.  Scott  has  by  any  act  of 
his  enabled  Geen,  Stutchbury  and  Company 
to  commit  a  fraud  on  Mr.  Leask,  which  un- 
doubtedly has  been  committed  upon  him. 

Again,  it  must  be  observed  that  the  position  of 
the  transferee  or  indorsee  of  a  bill  of  lading  is 
very  different  from  that  of  the  indorsee  of  a  bill 
of  exchange.  The  indorsee  of  a  bill  of  exchange 
takes  the  bill  freely,  fully,  and  fairly,  subject  to 
any  equities  of  the  indorser.  The  indorsee  of  the 
bill  of  lading  occupies,  on  the  contrary,  a  mean 
position  as  between  the  indorsee  of  a  bill  of 
exchange  and  that  of  the  transferor  or  indorser 
of  a  bill  of  lading;  and  as  in  Rodger  v.  The 
Comptoir  d'Escompte  de  Paris,  the  indorsee  has 
no  better  title  than  the  indorser  can  give. 

For  these  reasons  I  come  to  the  conclusion  that 
the  defendant  is  entitled  to  my  judgment. 

Judgment  for  defendant  with  costs. 

Solicitors  for  plaintiff,  Rollams,  Son  and 
Coward. 

Solicitors  for  defendant,  Lowless,  Nelson,  Jones, 
and  Thomas. 


COMMON  PLEAS  DIVISION. 

Reported  by  P.  B  Hutchiyi,  and  S.  Habe,  Eeqra., 
Barristers-at-Law. 


Monday,  June  19, 1876. 

Breslauer  v.  Barwick. 

Cliarter-party — Mistake — Pleading. 

Action  by  charterer  on  a  charter-party.  Defence, 
that  Hie  charter-party  was  made  between 
defendant  and  the  T.  Co.,  and  not  plaintiff. 
Reply,  tliat  the  agreement  teas  between  plaintiff 
and  defendant',  that  in  drawing  up  the  charter- 
party  one  of  the  T.  Go.'s  printed  forms  was  used* 
on  which  the  name  of  the  T.  Co.  appeared  as 
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charterers ;  that  by  the  mistake  of  plaintiff  and 
defendant  the  T.  Co.'s  name  was  omitted  to  be 
struck  out,  and  remained  instead  of  plaintiffs 
name;  that  tlie  charter-party  was  signed  by  plain- 
tiff and  defendant,  and  it  was  intended  and 
agreed  that  plaintiff  should  be  liable  and  entitled 
under  it. 
Held  on  demurrer  that  it  was  unnecessary  that  the 
charter-party  slwuld  be  rectified,   and  that  the 
reply  was  good. 
This  was  an  action  on  a  charter-party  by  the 
charterer  against  the  owner  of  the  steamer  German 
Emveror.     The  plaintiff  alleged  in  the  statement 
of  claim  that  the  defendant's  steamer,  through  the 
defendant's  fault,  did    not  proceed  to  the  port 
named  and  load  a  cargo  of  ore  according  to  the 
terms  of  the  charter-party. 

Statement  of  defence,  paragraph  2 :  The  said 
supposed  charter-party,  if  made,  which  the  defen- 
dant does  not  admit,  .was  made  by  Messrs.  Barnett 
Brothers,  assuming  to  act  as  agents  for  the  defen- 
dant in  that  behalf,  and  was  between  the  defen- 
dant and  a  company  called  the  Tharsis  Sulphur 
and   Copper   Company  (Limited),  and   not  the 

Slaintiff.  The  defendant  says  that  the  said 
[essieurs  Barnett  Brothers,  were  not  authorised 
to  make  the  supposed  charter-party  for  the 
defendant. 

Beplv,  paragraph  2 :  And  as  to  the  allegation 
in  the  2nd  paragraph  of  the  statement  of  defence, 
that  the  charter-party  was  between  the  defendant 
and  the  Tharsis  Sulphur  and  Copper  Company 
(Limited),  the  plaintiff  says,  that  it  was  agreed 
between  defendant  as  the  owner  of  the  German 
'Emperor  (through  his  duly  authorised  agents, 
Barnett  Brothers),  and  the  plaintiff  as  charterer, 
that  the  German  Emperor  should  be  chartered  to 
the  plaintiff  on  the  terms  and  conditions  after- 
wards set  out  in  the  said  charter-party.  And  for 
the  purpose  of  carrying  out  the  said  agreement 
the  said  charter-party  was  drawn  up.  In  drawing 
it  up  one  of  the  printed  forms  belonging  to  the 
Tharsis  Sulphur  and  Copper  Company  (Limited), 
in  which  their  name  was  printed  as  charterer,  was 
through  the  inadvertence  of  plaintiff  and  defen- 
dant made  use  of,  and  by  tbe  mistake  and  over- 
sight of  the  plaintiff  and  the  defendant  the  name 
so  printed  as  charterer  was  omitted  to  be  struck 
out,  and  remained  in  the  charter-party  as  and 
instead  of  plaintiff's  name.  Plaintiff  was  not 
agent  for  the  Tharsis  Sulphur  and  Copper  Com- 
pany in  effecting  the  charter.  The  company  was 
not  intended  to  be,  and  was  not,  the  charterer,  or 
in  any  way  concerned  in  the  business,  and  their 
name  appears  only  in  consequence  of  the  before- 
mentioned  mistake  and  as  representing  plaintiff's 
name.  The  charter-party  as  drawn  up  was  signed 
by  the  plaintiff  in  his  own  name  as  charterer,  and 
by  the  defendants  (through  their  agents)  as  owners 
of  the  German  Emperor,  and  it  was  intended  by 
and  agreed  between  the  plaintiff  and  defendant 
that  the  plaintiff  should  be  liable  on  and  entitled 
to  the  benefit  of  the  charter-party  drawn  up  as  • 
aforesaid. 

Demurrer  on  the  ground  that  the  reply  admits 
that  the  written  charter-party  sued  on  was  not  in 
fact  made  by  the  plaintiff,  and  could  not  be  made 
binding  on  him  unless  reformed,  which  was  not 
done. 

Bray,  for  the  defendant. 

French,  for  the  plaintiff. 

The  following  authorities  were  referred  to : 


8tory  on  Equity  Jurisprudence,  sect.  153 ; 
Supreme  Court  of  Judicature  Act  1873  (36  k  37 

o.  66),  a.  24,  Bab-sect.  7  ; 
Mostyn  t.  The  West  Mostyn  Coal  and  Iron  Cm 

34  L.  T.  Rep.  N.S.  325 ;    I*.  Rep.  1  C.  P.  Dh 

45  L.  J.  40,  C.  P. ; 
Wake  t.  Harrop,  1  H.  &  C.  202 ; 
Truman  v.  Loder,  11  A.  <fc  E.  580. 

Brett,  J. — I  am  of  opinion  that  our  jadgi 
ought  to  be  for  the  plaintiff. 

The  statement  of  claim  asserts  that  a  cbi 
party  was  entered  into  between  the  plai 
and  the  defendant,  and  the  breach  allege 
that  tbe  defendant's  steamer,  through  the 
fendant's  default,  did  not  proceed  to  tbe 
named  and  load  a  cargo  according  to  the  t 
of  the  charter-party.  The  statement  of 
fence  says  that  tho  charter-party  was  not  i 
between  the  plaintiff  and  the  defendant, 
between  the  defendant  and  the  Tharsis  Sal] 
and  Copper  Company  ;  it  really  amounts  fa 
argumentative  traverse  of  what  the  statemen 
claim  has  asserted.  Then  tbe  reply  explains 
there  was  an  agreement  between  tbe  plaintiff 
the  defendant,  and  that  it  was  intended  to  1 
the  plaintiff  and  defendant,  but  a  pre 
form  was  used,  and  the  name  of  the  company 
by  mutual  mistake  left  in,  although  the  chat 
party  was  really  intended  to  bind  both  the  pi 
tiff  and  the  defendant. 

The  reply  explains  and  leaves  consistent 
statements  of  claim  and  of  defence.  It  i 
ports  the  statement  of  claim,  because  it  so 
that  the  charter-party  was  intended  to  I 
both  parties;  and  it  explains  the  defence, 
cause  it  states  that  the  name  of  the  coop 
was  left  in,  and  therefore  it  admits  that 
defence  is  colouraby  true,  but  it  alleges  mot 
mistake.  The  defendant  demurs,  audfor  thep 
poses  of  the  demurrer  admits  the  reply  to  beta 
that  is,  he  admits  an  agreement  that  the  chart 
party  should  be  made  between  himself  and  t 
plaintiff,  and  he  admits  that  it  wan  meant  to  bi 
him  only  as  the  owner,  and  that  the  compaa 
name  was  left  in  by  mistake.  But  he  says  i 
reply  is  bad  because  the  plaintiff  has  not  asked 
have  the  pen  run  through  the  name  of  the  oo 
pany  in  the  charter-party.  Then  it  is  said  thatl 
plaintiff  ought  to  have  btated  the  whole  Cacti 
his  statement  of  claim. 

"Now,  I  agree  that  proper  pleadings  nd 
the  Judicature  Acts  ought  to  state  all  I 
facts,  and  here,  if  there  had  been  menfc 
traverse  of  the  allegation  in  the  statement  of  di 
as  to  the  making  of  the  charter-party,  the  platf 
would  have  been  in  a  difficulty,  and  must  hi 
amended ;  but  this  is  a  colourable  delonce,  aall 
plaintiff  replies  so  as  to  explain  tho  facts. 

It  is  also  said  that  this  is  a  departure,  for ril 
there  is  a  second  pleading  it  must  support!1 
first.     The  second  pleading   may  add  a  w$,\ 
must  not  contradict  the  first,  and  iu  thai  "" 
think  this  reply  is  not  a  departure. 

It  is  further  said    that    the    reply 
ask    that    tho     charter-party   be  refoi 
that  for  this  purpose  the  case  be  ti 
the    Chancery    Division;     but    the 
Mostyn    v.    TJie    West     Mostyn    Coal 
Company  (ubi  sup.)  shows    that   in 
as  this  it  is  not  necessary  to  go 
manual  labour  of  reforming  the  ag^ 
that  if  such  facts  are  shown  as  wow 
Chancery  Division  to  reform  it,  we 
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reformed,  and  give  judgment  accordingly.  It  is 
"true  that  the  Chancery  Division  would  require 
particular  evidence  of  the  facts  alleged,  and  would 
want  it  proved  that  the  instrument  was  drawn  in 
<error,  and  that  what  happened  was  caused  by 
mutual  mistake.  But  evidence  need  not  be 
pleaded,  and  for  the  purpose  of  deciding  on  this 
■demurrer  the  document  is  to  be  treated  as  if  it 
were  amended. 

Mr.  French  has  gone  further  than  this,  for 
lie  says  that  the  document  would  not  require 
amendment,  and  that  a  replication  stating  these 
facts  could  have  been  supported  before  the 
Judicature  Acts.  I  am  not  prepared  to  say  how 
♦his  might  be ;  I  express  no  opinion.  I  think  the 
circumstances  are  such  as  would  make  the 
Chancery  Division  reform  the  charter-party, 
that  there  is  no  departure,  and  that  the  reply  is 
good. 

Grove,  J. — I  am  of  the  same  opinion,  but  I  have 
had  Rome  hesitation.  The  Judicature  Act  requires 
the  use  of  the  new  form  of  pleading,  and  state- 
ment of  the  facts,  but  not  of  the  evidence.  It  is 
desirable  fully  to  state  the  facts,  and  this  is  re- 

3 aired  so  that  the  party  may  not  get  the  benefit  of 
tie  old  form  of  pleading ;  under  the  new  system 
,  lie  cannot  avoid  showing  what  his  case  is.     I 
should  have  been  inclined  not  to  allow  an  amend- 
ment to  get  the  plaintiff  out  of  the  difficulty  into 
which  he  might  have  fallen  from  not  fully  stating 
the  facts  in  his  statement  of  claim,  at  least  if  it  had 
appeared  that  this  was  done  intentionally.    As  it 
ia,  I  think  the  replication  is  not  a  departure,  the 
whole  of  the  facts  are  now  out,  and  we  ought  to 
give  judgment  for  the  plaintiff. 

*  Judgmen  t  for  tJie  plaintiff. 

Solicitors  for  the  plaintiff,  Argles  and  Rawlins. 
Solicitors  for  the  defendant,  Oliver  and  Botterell. 


Tuesday,  Feb.  6, 1876. 
Tniuri  v.  Youle. 

APPEAL  FROil  INFERIOR  COURT. 

Shipping — Bill  of  lading — "  Not  accountable  for 

leakage" 

^The  common  form  in  a  bill  of  lading  "  not  account' 
able  for  leakage "  exempts  the  shipowner  only 
from  loss  to  the  leaky  package,  and  not  from 
damage  done  to  other  packages  by  a  liquid 
escaping. 

Appeal  from  the  City  of  London  Court. 

The  plaintiff  was  a  shipowner;  the  defendant 

-an  owner  of  cargo  on  board  the  plaintiff's  ship. 

The  action  was  brought  for  balance  of  freight 
rdne  under  a  bill  of  lading  under  whioh  the  plain- 
tiff carried  in  his  ship  from  Villa  Real  in  Portugal 
to  London  1100  barrels  of  sardine  oil  and  106 
1  bundles  of  palms,  undertaking  to  deliver  the  same 
\  in  London  on  payment  of  2001.  freight.  The  bill 
:of  lading  also  contained  the  exception,  "Not 
'  accountable  for  rust,  leakage,  or  breakage."  The 
'ship  duly  arrived  in  London,  when  it  was  found 
'(hat  by  the  leakage  of  one  of  the  oil  casks  the 
palms  nad  been  injured,  and  that  the  cargo  was 
Otherwise  damaged.  The  defendant  paid  the 
freight  less  an  amount  sufficient  to  cover  the 
damage  sustained.  The  plaintiff  proceeded  in  the 
CfftJ  of  London  Court  for  the  balance  of  freight, 
and  the  defendant  thereupon  gave  notice  under 


the  County  Court  Orders  1875,  Order  10,  rule  1, 
of  a  counter  claim  for  the  damage  sustained  by 
bad  stowage  and  the  leakage  to  the  amount  of 
232.  0*.  6(2. 

At  the  hearing  before  Mr.  Commissioner  Kerr, 
that  learned  judge  gave  judgment  for  the  plain- 
tiff for  62.  15*.  9d.f  finding  that  the  plaintiff  was 
entitled  to  121. 10s.  lOd.  for  balance  of  freight,  but 
that  the  defendant  was  entitled  to  57.  1 5s.  Id.  for 
the  bad  stowage,  but  he  held  that  the  damage  to 
the  palms  by  leakage  was  covered  by  the  bill  of 
lading,  and  that  the  plaintiff  was  not  responsible 
for  it,  at  the  same  time  giving  leave  to  the  defen- 
dant to  move  to  set  aside  the  verdict  and  enter 
judgment  for  the  defendant  for  102. 9*.  8d.  The 
defendant  having  obtained  a  rule  at  chambers 
accordingly, 

Charles  Hall,  for  the  plaintiff,  showed  cause. — 
The  words  "  leakage  and  breakage  "  are  not  limited 
to  what  takes  place  within  the  package  or  cask. 
Taken  in  their  natural  sense  they  exempt  the 
ship  from  all  liability  resulting  from  leakage  or 
breakage. 

The  HeVne,  1  Bro.  &  L.  429  ;  2  Mar.  Law  C&s.  O.  S. 
390; 

The  Nepoter,  L.  Eep.  2  A.  &  E.  375 ;  3  Mar.  LawCas. 
O.  S.  355. 

McLeod,  for  the  defendant. — This  is  the  first 
time  it  has  been  contended  that  this  common  form 
of  a  bill  of  lading  could  cover  damage  done  by 
leakage  of  other  goods.  The  cases  cited  are 
not  applicable. 

Grove,  J. — I  am  of  opinion  that  the  rule  must 
be  made  absolute.  By  the  bill  of  lading  the  ship- 
owner is  "not  accountable  for  rust,  leakage,  or 
breakage."  That  means  to  say  that  if  casks  or 
packages  break  or  leak  tho  shipowner  is  not  re- 
sponsible for  the  damage  to  those  casks  or 
packages  or  their  contents.  But  there  is  nothing 
in  the  words  to  release  a  shipowner  from  other 
consequences  of  that  leakage.  In  the  case  of 
"  rust "  that  would  be  very  unlikely  to  damage 
anything  but  the  thing  itself,  and  we  may  fairly 
conclude  that  the  other  words  are  intended  to 
cover  only  damage  to  the  package  broken,  leak- 
ing, or  rusty,  and  not  the  consequences  of  that 
damage.  The  shipowner  says  he  will  not  undertake 
that  the  goods  will  not  rust,  break,  or  leak,  but 
nothing  f urtner.  To  allow  a  shipowner  to  avoid  the 
consequences  of  a  leakage  from  one  package  to  the 
rest  of  his  cargo  would  be  a  very  formidable  affair, 
and  we  are  not  warranted  in  doing  so  upon  the 
authority  of  the  cases  cited  to  us.  In  The  Hetine 
(ubi  sup,)  it  was  only  decided  that  the  loss  of  oil  by 
leakage,  however  great,  so  long  as  it  happened 
without  negligence,  was  covered  by  the  word 
"  leakage  "  in  the  bill  of  lading.  In  The  Nepoter 
(ubi  sup.),  Sir  B.  Phillimore  held  that  the  words 
would  not  cover  damage  by  leakage  if  it  was 
caused  by  neglect  of  proper  precautions  on  the 
part  of  the  shipowner. 

Denman,  J. — The  natural  interpretation  to  be 
put  upon  the  word  "  leakage,1'  in  the  connection 
in  which  it  appears  before  us,  is  the  diminution 
in  quantity  of  the  article  itself.  The  word  is 
merely  intended  to  protect  shipowners  from  the 
liability  for  damage  to  packages  containing  liquids. 
It  is  not  intended  to  protect  the  shipowner  from 
injury  to  other  parts  of  the  cargo  resulting  from 
the  leakage.  The  decision  of  Sir  B.  Phillimore 
is  in  accordance  with  our  views,  because  he  de- 
clined to  extend  the  meaning  of  "  leakage,"  and 
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confined  it  to  damage  to  the  thin?  itself.    We 
decline  to  extend  the  meaning  of  the  word. 

Rule  absolute  with  costs. 

Solicitors    for    the    plaintiff,    Henderson    and 
Buckle. 

Solicitors  for  the  defendant,  Parker  and  Clarke. 


JUDICIAL  COMMITTEE  OF  THE 
PRIVY    COUNCIL. 


Exported  by  C.  E.  Maldkh,  J.  P.  Aspinall,  and  F.  W. 
BAira,  Eaqa.,  Barristen-At-Law. 


Thursday,  Jan.  18, 1877. 

(Present :  The  Eight  Hons.  Lord  Blackburn,  Sir 
James  Colvile,  Sir  Barnes  Peacock,  Sir  M. 
Smith,  and  Sir  R.  P.  Collier.) 

Klein woet  and  others  v.  The  Cassa  Maritima  of 

Genoa, 
on  appeal  from  the  supreme  court  of  ceylon. 

Ship  —  Bottomry     bond  —  Communication    with 

owners  of  cargo. 

A  statement  by  tlie  master  of  the  injuries  sustained 
by  his  ship  and  of  the  repairs  necessary  is  not  a 
sufficient    communication    with    the    owners    to 
justify  him  in  giving  a  bottomry  bond  upon  the 
ship  and  cargo,  if  unaccompanied  by  a  statement 
that  such  bond  is  necessary. 
The  mere  receipt  by  the  owners  of  the  cargo  of 
general  information  that  the  ship  is  damaged 
and  in  need  of  repairs,  does  not  impose  upon 
them  tlie  duty  of  supplying  money  for  such  re' 
pairs  without  further  information. 
The  Onward  (ante  vol.  1,  p.  540;  38  L.  T.  Bep. 
N.  8.  206 ;  L.  Rep.  4  A.  Sf  E.  38)  affirmed  and 
followed. 
Judgment  of  the  court  below  reversed. 
This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  the  Island  of  Ceylon,  dated  15th  June 
1875,  reversing  a  decree  of  the  district  court  of 
Galle,  dated  23rd  Oct.  1874. 

The  respondents  were  the  holders  of  a  bottomry 
bond,  dated  12th  March  1873,  on  a  ship  called  the 
Maria  Luisa,  and  her  freight  and  cargo,  and 
given  under  the  following  circumstances : 

The  Maria  Liiisa,  an  Italian  ship*  of  703  tons 
register,  was,  by  a  charter-party  dated  at  London 
the  19th  May  1870,  chartered  by  Messrs.  J.  D. 
Findlay  and  Company,  of  Glasgow,  to  load  a  cargo 
of  rice  at  Rangoon,  lor  carriage  to  Queenstown  or 
other  ports,  for  orders  to  discharge  in  the  United 
Kingdom,  or  on  the  Continent  between  Havre  and 
Hamburgh. 

Under  such  charter-party  the  Maria  Luisa 
loaded  a  cargo  of  rice,  shipped  by  Gerber,  Chres- 
tien, and  Company,  to  whom  the  master  delivered 
a  bill  of  lading,  dated  28th  June  1872,  by  which 
the  cargo  was  made  deliverable  to  their  order. 
The  Maria  Luisa  sailed  from  Rangoon  on  the 
9th  July  1872,  on  her  said  voyage,  with  the  eaid 
cargo  on  board  her,  but  on  or  about  the  7th  Sept. 
1872,  put  into  the  port  of  Trincomalee,  in  distress. 
At  Trincomalee,  Emanuele  Schiaffino,  the  master 
of  the  Maria  Luisa,  executed  a  bottomry  bond, 
dated  the  12th  March  1873,  on  the  Maria  Luisa 
and  her  freight,  and  the  said  cargo  of  rice,  whereby 
he  bound  himself  and  the  Maria  Luisa,  her  freight 
and  cargo,  to  pay  the  respondents  the  sum  of 
rs.  42,235  46  c,  subject  to  the  condition  that  if  the 
Maria  Luisa  should  sail  from  Trincomalee  on  her 


intended  voyage  to  Cork  or  Falmouth,  for  or 
and  that  without  deviation,  and  if  the  said  m 
or  the  owner  of  the  Maria  Luisa  should,  w 
thirty  days  after  her  arrival  at  the  port  of 
charge,  pay  the  said  amount,  the  bond  shod 
void. 

The  Maria  Luisa  subsequently,  on  the 
April  1873,  sailed  from  Trincomalee  on  her 
voyage  with  the  said  cargo,  but  on  the  1st 
following  she  put  into  the  port  of  Point  de  ( 
with  her  said  cargo,  and  there  remained.  The 
master  there  sold,  or  caused  to  be  sold,  the 
cargo. 

On  the  10th  Feb.  1874,  the  respondents  < 
menced  an  action,  No.  35,916,  class  b\  in 
District  Court  of  Galle,  upon  the  said  bottc 
bond  against  the  said  Emanuele  Schiaffin 
recover  the  sum  of  rs.  42,235  46c.  from  him, 
to  obtain  a  mandate  of  sequestration  to  seize 
sequester  pendente  lite  the  proceeds  of  the 
cargo  of  rice,  and  to  obtain  payment  to  the  re* 
dent  of  the  said  proceeds.  The  cause  of  & 
alleged  was  that  the  Maria  Luisa  had  improj 
deviated  from  her  voyage,  and  that  the  master 
abandoned  the  voyage,  and  the  bond  had  hec 
payable.  The  said  Emanuele  Schiaffino  appe 
in  the  said  action,  and  the  proceeds  of  the 
cargo  of  rice  were,  by  mandate  of  the  said  oc 
duly  sequestered. 

The  said  action  came  on  for  trial,  and  on  the 
July  1874,  judgment  was  given  therein  for 
respondents,  against  the  said  Emanuele  Schiai 
for  rs. 42,235  46c.,  with  costs  of  suit;  but  if i 
ordered  that  the  proceeds  of  the  sale  of  the  l 
cargo  should  remain  under  sequestration  until 
rights  of  all  parties  interested  therein  sin 
have  been  determined. 

The  appellants,  who  were  consignees  of  the  ■ 
cargo  and  plaintiffs  in  an  action,  No.  oofi&,  ti 
pending  in  the  said  court,  intervened  in  the  ■ 
action,  No.  35,916,  and  proceedings  were  1 
between  the  appellants,  as  such  consignees,! 
the  respondents,  as  holders  of  the  said  bottd 
bond,  to  determine  their  respective  claims 
preference  in  respect  of  the  proceeds  of  the  I 
cargo. 

The  appellants  contested  the  validity  of  thei 
bond  as  regarded  the  cargo,  mainlv  upoa  i 
ground  that  the  said  Emanuele  Schiaffino  h 
executed  the  said  bond  without  commanicatatf 
attempting  to  communicate  with  them  in  anjf 
before  executing  the  same,  and  without  comiij 
eating  or  attempting  to  communicate  to  thei 
Messrs.  Gerber,  Chrestien,  and  Co.,  the  si 
thereof,  and  who  remained  interested 
that  he  had  any  intention  to  bottomry  the 
although  he  could  and  ought  to  have  mifcl 
respective  communications. 

It  appeared  by  the  evidence  of  the  paid 
that  after  his  arrival  with  the  ship  at  Trii 
he  had  telegraphed  and  "written  to  the  said] 
Gerber,  Chrestien,  and  Co.,  telling  then 
ship's  mishap,  and  that  they  communk  ^ 
him,  asking  for  all  particulars  as  to  wi 
be  done  with  the  cargo,  and  for  all 
which  might  interest  them  as  shippers,  i 
he  had  executed  the   bond   in   quest**" 
informing  them  of  there  being  any  nod  J 
his  intention,  to  bottomry  the  cargo. 

The  learned  judge  of  the  said  DuT-*" 
Galle  held  that  the  said  bond  wi 
against  the  said  cargo,  on  the  groil 
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unication  to  the  owners  of  cargo  of  the 
r  s  intention  to  bottomry  the  cargo,  and  on 
13rd  Oct.  1874,  delivered  his  judgment, 
>by  he  repelled  the  claim  of  the  respondents 
pheld  the  claim  of  the  appellants  to  the  said 
eds  of  the  cargo,  and  directed  the  respon- 

to  pay  the  costs  of  the  proceedings  between 
>pellants  and  respondents. 
)  respondents  appealed  from  the  saidjudg- 
of  the  23rd  Oct.  1874  of  tho  District  Court 
A\e  to  the  Supreme  Court  of  the  Island  of 
n,  which  court,  by  its  decree  or  judgment 

the  15th  June  1875  (the  judgment  appealed 
,  adjudged  that  the  said  judgment  of  the 
ict  Court  of  Galle  be  set  aside  and  the  claim 

appellants  be  dismissed  with  costs,  upon  the 
id  that  under  the  particular  circumstances 

case  communication  with  the  owners  of  the 

was  not  necessary. 

the  31st  Aug.  1875,  the  case  having  been 
;ht  and  considered  in  review  before  the  said 
jme  Court,  the  judgment  of  the  said  Supreme 
:  of  the  15th  Juue  was  confirmed. 
3  appellants   thereupon,   pursuant   to  leave 
,  appealed  to  Her  Majesty  in  Council  against 
lid  judgment  or  decree  of  the  Supreme  Court 
}  Island  of  Ceylon  of  the  15th  June  1875. 
3  remaining  facts  of  tho  case  are  sufficiently 
it  in  the  judgment  of  the  court, 
len,   Q.C.   and    Glarkson    appeared    for  the 
I  ants,  and  maintained  that  the  bond  was  in- 

because  the  master  had  not  communicated 
the  owners  of  the  cargo.  See  The  Ham- 
,  (Br.  &  Lush.  253;  2  Mar.  Law  Cas.  0.  S. 
\e  Onward  (ante,  vol.  1,  p.  540  ;  28  L.  T.  Rep. 
L.  Rep.  4  A.  &  E.  38),  and  the  cases  there 
The  cases  show  clearly  that  the  master 

communicate  to  tho  owners  of  tho  cargo  his 
tion  to  hypothecate  it,  or  show  cause  why  he 
lot  do  so.  The  burden  of  proof  lies  on  the 
rs  of  the  bond.  In  this  case  there  was  no 
sity  to  hypothecate  tho  cargo,  but  it  was  com- 
y  sacrificed  to  the  ship. 

hster  (Jlilward,  Q.C  with  him)  for  the   re- 
lent, argued  that  sufficient  communication 
:>een  made,  and  that,  therefore,  the  master 
,mple  authority  to  execute  the  bond. 
ien,  Q.C.  was  not  called  upon  to  reply. 
3  judgment  of  their  Lordships  was  delivered 

M.  Smith. — The  question  in  this  cose  is 
aer  a  bottomry  bond  given  by  the  master  of 
\Iaria  Luisa  upon  the  ship  and  cargo  to  the 
ndents,  who  are  a  company  at  Genoa,  is  a 
hypothecation  as  regards  the  cargo. 
B  way  in  which  the  case   came  before  the 

court  for  decision  was  this  : 

action  was  brought  upon  the  bottomry  bond 
te  respondents  against  the  master  of  the  ship, 
udgment  was  given  in  favour  of  the  respon- 

in  that  action.  A  second  action  was  brought 
e  lower  court  by  tho  present  appellants,  the 
rs  of  the  cargo,  against  the  master  for  what 
contended  was  an  unauthorised  sale  of  the 
.  In  that  action  judgment  was  also  given  for 
laintiffs,  the  present  appellants,  but  an  order 
nade  that  the  proceeds  of  the  cargo  should 
iquestrated  until  the  question  as  to  the 
ty  of  the  bottomry  bond  could  be  decided,  and 
ghts  of  the  plaintiffs,  as  owners  of  the  cargo, 
jf  the  respondents,  as  the  lenders  upon 
K>ttomry  bond,  could  be  ascertained.    It  is 


unnecessary  to  detail  at  any  length  what  the  pro- 
ceedings were,  but  in  this  latter  proceeding  tho 
question  which  has  been  already  stated  arose. 

It  is  admitted  that  the  law  is  now  settled,  that  a 
master  cannot  bottomry  a  ship  without  com- 
munication with  his  owner,  if  communication  be 
practicable,  and,  a  fortiori,  cannot  hypothecate 
the  cargo  without  communicating  with  the  owner  of 
it, if  communication  with  such  owner  be  practicable. 
The  law  has  been  thus  laid  down  in  several  cases 
which  have  been  referred  to  at  the  Bar,  and  it  is 
only  necessary  to  notice  one  or  two  of  them. 
One  of  those  cases  was  The  Bonaparte  (3  W.  Rob, 
298;  8  Moo.  P.C.  459),  in  which  the  judgment  was 
delivered  by  Lord  Justice  Knight  Bruce.  In  that 
judgment,  according  to  tho  corrected  report  of  it 
in  the  subsequent  case  of  The  Hamburg  (B. 
■  &  L.  253 ;  2  Mar.  Law  Cas.  0.  S.  1),  it 
was  said : — "  That  it  is  an  universal  rule  that 
tho  master,  if  in  a  state  of  distress  or  pres- 
sure, before  hypothecating  the  cargo,  must 
communicate  or  even  endeavour  to  communicate 
with  the  owner  of  the  cargo,  has  not  been  alleged, 
and  is  a  position  that  could  not  toe  maintained; 
but  it  may  safely,  both  on  authority  and  on 
principle,  be  said,  that  in  general  it  is  his  duty  to 
do  so,  or  it  is  his  duty  in  general  to  attempt  to  do 
so."  Then  follows  tho  sentence  which  was  not 
correctly  reported  in  the  original  report  of  The 
Bonaparte.  Tho  passage  is  this  :  "  If  according  to 
the  circumstances  in  which  he  is  placed  it  be 
reasonable  that  he  should — if  it  be  rational  to 
expect  that  he  may  obtain  an  answer  within  a 
time  not  inconvenient  with  reference  to  the  cir- 
cumstances of  tho  case,  then  it  must  be  taken 
upon  authority  and  principle  that  it  is  the  duty  of 
the  master  to  do  so,  or  at  lea3t  to  make  the 
attempt."  This  duty  was  affirmed,  and  the  cases 
referred  to,  in  a  recent  decision  of  this  committee 
in  the  case  of  The  Australasian  Steam  Navigation 
Company  v.  Morse  (ante,  vol.  1,  p.  407 ;  L.  Rep.  4 
P.  C.  222 ;  27  L.  T.  Rop.  N.S.  357).  The  latest 
case  on  the  subject,  The  Onward  (ante,  vol.  1, 
p.  5i0;  L.Rep.;4A.&E.38;  28L.T.Rep.N.S.  206), 
is  in  its  facts  extremely  like  the  present,  and  there 
the  law  was  stated  by  Sir  Robert  Phillimore.  Ho 
cites  the  language  of  this  tribunal  in  a  judgment 
delivered  bv  Sir  John  Jcrvis  in  the  case  of  The 
Oriental  (7  Moo.  P.  C.  389),  to  this  effect :  "  There 
was  not  only  tho  power  of  communication,  but  an 
absolute  communication  made.  It  was  made,  and 
properly  made,  at  the  moment  of  the  accident, 
communicated  and  received  within  a  few  hour?, 
and  by  ameansof  communication  in  existence  which 
must  be  taken  to  be  the  proper  mode  or  channel  of 
communication,  not  to  send  money,  as  suggested, 
because  tho  electric  telegraph  will  not  carry 
money,  hut  to  send  a  communication  on  the  one 
hand  and  receive  an  answer  on  the  other.  Why, 
hero  being  the  means  of  communication,  and  the 
authority  of  the  master  being  founded  on  the  im- 
possibility of  a  communication,  their  lordships  are 
of  opinion  that  thero  was  no  authority  in  the 
master  to  raise  money  on  bottomry."  Sir  Robert 
Phillimore's  observations  following  that  citation 
are :  *'  In  the  opinion,  therefore,  of  this  Appellate 
Court,  whose  decisions  are  binding  upon  me,  a 
mere  statement  of  injuries  done  to  the  ship  and  of 
the  consequent  necossity  of  repairs  which  would 
entail  considerable  expense,  unaccompanied  by  a 
statement  that  a  bottomry  bond  mast  be  had 
recourse  to,  was  not  a  sufficient  communication  to 
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the  owners."   In  this  view  of  the  law  their  lordships 
entirely  agree. 

It  is  not  necessary  to  go  at  any  great  length 
into  the  facts  of  the  case,  but  those  which  are 
material  to  be  considered  are  as  follow:  The 
cargo,  which  was  of  rice,  was  shipped  on  board 
the  Marin  Luisa  at  Rangoon.  The  bill  of  lading 
stated  that  it  was  shipped  by  Gerber,  Chrestien, 
and  Company,  who  carry  on  business  at  Rangoon. 
The  cargo  is  stated  to  be  "  10,700  bags  new  Ban- 
goon  cargo  rice1,  and  the  destination  of  the  ship 
was  "Qneenstown,  Plymouth,  Falmouth,  or  Cowes 
for  orders,  and  the  rice  was  made  deliverable  to 
order,  that  is,  to  the  order  of  the  shippers.  It 
seems  that  the  Maria  Luisa  sailed  from  Rangoon 
in  July  1872,  and  it  may  be  taken  that  in  the 
course  of  her  voyage  she  met  with  bad  weather 
and  received  considerable  damage.  On  7th  Sept. 
1872  she  put  into  Trincomalee,  and  there,  according 
to  the  evidence  of  the  master — and  he  is  supported 
to  some  extent  by  other  witnesses — the  vessel  re- 
quired very  considerable  repair,  she  wanted  re- 
coppering,  new  sails,  and  other  things.  For  the 
purposes  of  the  present  decision — although  their 
lordships  do  not  intend  to  affirm  the  facts — it  may 
be  assumed  that  the  ship  was  in  a  state  of  distress 
requiring  considerable  repairs,  that  it  was  not 
possible  to  raise  the  money  upon  the  personal 
credit  of  the  owners  of  the  ship  or  of  the  master, 
and  that  the  security  of  the  ship  alone  was  not 
sufficient  for  the  advances  which  were  required 
to  repair  the  ship.  It  seems  to  have  been  thought 
by  the  learned  judges  in  the  court  below,  that  the 
cargo  was  in  a  damaged  state,  and  that  money  was 
wanted  either  for  the  purpose  of  carrying  the  cargo 
on  speedily,  or  for  some  necessary  expenditure  for 
the  purpose  of  putting  the  cargo  into  better  con- 
dition by  drying  it,  or  otherwise.  Upon  looking  at 
the  evidence  that  appears  to  be.a  mistaken  view  of  the 
facts.  According  to  the  master's  evidence  the  cargo 
was  landed  at  Trincomalee,  and  remained  there 
for  a  considerable  time  until  he  re-shipped  it; 
but  when  he  did  re-ship  it  the  rice  was  in  good 
condition,  and  for  anything  that  appears  nothing 
had  been  done  to  it  except  that,  of  course,  when 
taken  out  of  the  ship  it  had  been  stored.  A  small 
quantity  was  thrown  overboard,  which  appears  to 
have  been  at  the  bottom  of  the  ship,  and  damaged  ; 
but  there  is  no  evidence  that  the  bulk  of  the 
cargo  was  in  any  way  damaged  so  as  to  require 
its  being  carried  on  speedily,  or  any  expenditure 
incurred  for  its  preservation.  The  master  being 
at  Trincomalee  and  under  the  necessity  of  raising 
money — which  has  been,  for  the  purposes  of  this 
decision,  assumed — it  appears  that  he  communi- 
cated with  the  agents  of  the  present  respondents, 
the  Cassa  Marittima,  and  agreed  with  them,  on 
the  10th  Dec.  1872,  to  hypothecate  the  ship,  cargo, 
and  freight.  The  bottomry  bond,  which  was 
executed  in  pursuance  of  that  agreement,  is  dated 
the  12th  March,  1873.  Taking  the  earlier  of 
these  dates,  the  10th  Dec.  their  Lordships  are  of 
opinion  that  there  was  before  that  time  a  reason- 
able possibility  of  communicating  to  the  owners 
of  the  cargo  or  those  who  represented  the  owners 
what  was  intended  to  be  done,  and  that  that 
communication  not  having  been  made  there  was  a 
want  of  authority  on  the  part  of  the  master  to 
execute  the  bond  on  the  12th  March,  or  indeed  to 
enter  into  the  agreement  on  the  previous  10th 
Dec.  It  may  be  stated  that  the  ship  sailed  from 
Trincomalee  on  the  11th  April,  1873,  having  re- 


shipped  the  rice ;  that  she  pat  into  Point  de  Gj 
in  May,  1873;  and  thut  in  August  of  tint] 
the  cargo,  being  then,  according  to  surveys  b 
at  Galle,  in  a  perishable  condition  and  unfit  k 
carried  on,  was  sold. 

In  the  present  appeal  their  Lordships  I 
nothing  to  do  with  the  qneetion  whether  this 
was  a  justifiable  one  or  not.  The  onlyqoes 
before  them  for  determination  is  whether  ti 
was  sufficient  authority  to  execute  the  botto 
bond?  The  duty  of  the  master  to  commam 
with  the  owners,  or  those  who  may  be  fairly  ts 
to  represent  the  owners,  before  takiner  thiseitr 
step,  being  plain,  let  ns  see  what  he  did. 

It  appears  that  he  considered  Gerber,  Chrol 
and  Company  as  the  owners  of  the  cargo,  an 
had  reason  to  do  so.  He  knew  no  other  owi 
They  were  the  shippers  of  the  cargo,  and  had  ti 
the  bill  of  lading  from  him,  making  the  e 
deliverable  to  their  order,  and  throughout 
appears  to  treat  them  as  the  owners  of  it  i 
at  a  later  period,  when  probably  the  difficulty 
made  apparent,  he  says  that  he  did  not  know 
the  real  owners  were,  and  therefore  could  not  c 
mnnicate  with  them.  Mr.  Webster,  who  appai 
for  the  respondents,  has  very  properly  admi 
that  if  communication  were  necessary,  Ger 
Chrestien,  and  Company  were  the  persons  totrl 
it  should  have  been  made ;  and  he  has  not  da 
that  the  case  resolves  itself  into  the  qoeri 
whether,  they  being  the  persons  to  whom  the  a 
munication  ought  to  have  been  made,  that  wk 
was  in  fact  made  to  them  was  sufficient  or  do*? 

The  master  telegraphed  to  them  shortly  after! 
arrival  at  Trincomalee,  he  says  two  days  afteri 
ship  had  put  into  that  port,  that  she  was  Jealn| 
and  in  want  of  repair.  It  appears  that  Gafcl 
Chrestien,  and  Company  telegraphed  back* 
him  requesting  information  with  more  pani» 
larity  as  to  the  state  of  the  ship  and  cup 
That  telegram  is  dated  the  19th  Sept,  aw 
no  answer  appears  to  have  been  giren  If 
the  master  to  it.  An  important  letter 
put  in  evidence  from  Gerber,  Chrestien,  Hi 
Company  to  the  master,  complaining  of  ■ 
neglect  in  not  giving  them  farther  js* 
culars.  The  letter,  dated  1st  Nov.  1872,  is* 
follows :  "  Our  telegram  of  the  19th  Sept  reqs^ 
ing  you  to  be  so  good  as  to  give  us  particaUntf 
tho  damage  suffered  by  your  cargo,  having  »* 
maincd  unnoticed,  we  now  beg  to  request  yoow 
bo  so  good  as  to  tell  us  when  you  intend  to 
from  Trincomalee  after  completing  the  repair^ 
your  Bhip ;  if  you  are  taking  on  all  the  " 
shipped  by  us  here ;  or,  if  any  has  been  sold, 
muck,  and  all  other  particulars  which  majk 
interest  to  us  as  shippers  of  the  cargo." 

Now  what  was  the  duty  of  the  master  wb« 
received  this  letter  ?  If  his  duty  was  notefcarh 
there  was  now  a  distinct  request  by  the  sk 
of  the  cargo  to  know  what  the  state  of  the 
was ;  whether  it  would  be  taken  on ;  if  any 
been  sold,  how  much  had  been  sold;  and  all 
particulars  which  might  be  of  interest  to  A 
shippers  of  the  cargo.    The  master  at  the  W 
received  this  letter,  or  shortly  after,  mo* 
contemplated  hypothecating  the  cargo,  aaiv 
of  communicating  to  those  whom  he ' 
the  shippers  of  the  cargo  that  he  wi 
hypothecate  it,  he  maintains  an  absoUfc 
This  letter  is  dated  the  1st  Nov.    Tin 
to  hypothecate  is  not  made  until  tin 
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s  receipt.  The  rice  was,  upon  the 
living  no  damage,  yet  the  master 

0  hypothecate  it  to  the  Cassa  Marit- 
is  bottomry  bond  without  giving  the 
mation  to  the  shippers  that  he  was 
o.  This  appears  to  their  lordships  to 
ase  of  dereliction  of  duty  on  the  part 
$r,  when  about  to  take  the  extreme 
»othecating  the  cargo  for  the  needs  of 
G-erber  and  Company  had  been  com- 
ith  they  might  have  said,  "  We  will 
money  rather  than  you  should  raise 
:>mry  interest ;"  or  they  might  have 
bher  directions  which  it  might  have 
)r  their  interest  that  he  should  have 
n  to  have  taken  this  unauthorised 

Iships  cannot  bat  observe  that  the 
e  who  decided  this  case  on  appeal 
trict  judge  seems  to  have  given  his 
iv  some  mistake  as  to  the  facts.  In 
is  judgment  he  says :  "  The  shippers 
iherefore  knew  at  a  very  early  period 
3  had  suffered  damage,  and' that  the 
i  repairs.  The  telegram  was  sent, 
it  swore,  as  soon  as  he  arrived  at 
Rice,  when  once  heated  and  fer- 
i  rapidly  from  bad  to  worse.  Mr. 
Df  the  surveyors,  says  that  the  rice 
ited  and  discoloured,  and  the  stench 
we  evidence  of  rapid  decay  going  on 
It  turns  out  that  the  rice  was  not 
rmented  at  Trio  com  alee,  although  it 
;ntly  in  that  condition  at  Galle ;  and 
as  the  surveyor  not  at  Trincomalee 

Thus  the  learned  judge  appears  to 
sed  the  state  of  things  which  existed 
incomalee. 
es  on  :  "  The  master  himself  swears 

as  he  knew,  the  shippers  were 
Df  the   cargo,  and  this  evidence  is 

The  learned  judge,  in  that  pas- 
properly  to  have  taken  the  view 
and  Company  were  the  right  per- 
ommunicated  with.  Then  he  says: 
t.,  when  he  sent  his  telegram 
Dhrestien,  and  Company,  till  Aug. 
the  rice  was  sold,  he  received  no 
»r  offer  of  funds  from  them  or  from 
now  claim  the  rice  as  consignees." 
ps  cannot  but  observe  that  this  pas- 

an  assumption  which  is  erroneous 
aw.  The  judgment  of  the  learned 
.mounts  to  this :  That  Gerber,  Chres- 
ipany  were  the  proper  persons  to  be 

1  with,  but  that  the  communication 
n  was  sufficient,  and  that  it  became 
ton  the  slight  information  they  had, 
iffer  money  to  the  master  for  the 
>airs  of  the  ship.  Their  lordships 
h  duty  was  imposed  upon  Gerber, 
i  Company,  and  that  they  did  what 
383  might  reasonably  be  expected  to 
Lving  the  general  information  that 
•eceived  damage  and  wanted  repairs, 
cargo  might  also  be  damaged,  they 
aaster  to  Know  the  particulars,  ana, 
erred,  received  no  answer  to  that 

>  circumstances  their  Lordships  will 
j  Her  Majesty  to  reverse  the  judo- 
Supreme  Court,  and  to  affirm  the  j 


decree  of  the  district  judge  of  Galle.  The 
respondents  must  pay  to  the  appellants  their  costs 
of  the  proceedings  in  the  Supreme  Court,  and  of 
the  appeal  to  Her  Majesty. 

Solicitors  for  the  appellants,  Rollams,  Son,  and 
Coward. 

Solicitor  for  the  respondents,  Thomas  Cooper. 


Feb.  12  and  13, 1877. 

(Present:  The  Eight  Hons.  Sir  James  W.  Col- 
vile,  Sir  Kobert  Phillimore,  Sir  Montague 
E.  Smith,  and  Sir  Robert  P.  Collier). 

The  Lake  St.  Clair  v.  the  Underwriter. 

Collision — Rule  of  the  road — Ship  in  stays. 
When  a  vessel  in  tacking  misses  stays,  she  is  bound 
to  manamvre  in  such  a  way  as  to  come  under 
command  again  as  soon  as  possible,  so  as  not  to 
embarrass  an  approaching  vessel  by  remaining  in 
an  unmanagable  condition. 
A  vessel  on  the  starboard  tack  close  hauled  approach' 
ing  another,  apparently  on  tlie  port  tack,  is,  never- 
theless, bound  to  keep  out  of  the  way,  so  soon  as 
she  ascertains  that  the  other  vessel  %s  unmanage- 
able and  unable  to  obey  the  ordinary  rule  of  the 
road  at  sea. 
Semble,  when  a  vessel  is  in  stays  or  unmanageable, 
it  is  her  duty  to  apprise  an  approaching  vessel  of 
the  fact. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  Vice-Admiralty  Court  of  Qnebec,  by  the 
owner   of  the  ship   Underwriter,  by  which  that 
vessel  had  been  held  alone  to  blame  for  a  collision 
which  took  place  between  her  and  the  ship  Lake 
St.  Clair,  soon  after  midnight  on  the  26th  July 
1875,  in  the  Gulf  of  St.  Lawrence.    The  circum- 
stances   under    which    the    collision    occurred 
appear    sufficiently  from  the  reasons  and  judg- 
ment of  the  court  below. 

The  witnesses,  as  in  the  case  of  The  Norma 
{ante  p.  272),  had  been  examined  on  interroga- 
tories before  the  registrar  of  the  court  previous 
to  the  hearing,  and  the  preliminary  act  on  behalf 
of  the  Underwriter  was  in  the  form  objected  to  by 
the  Judicial  Committe  of  the  Privy  Council  in 
that  case,  whilst  that  on  behalf  of  the  Lake  St. 
Clair  contained  all  the  questions  and  answers  of 
the  form  in  use  in  the  High  Court  of  Justice. 

There  were  cross  causes  in  the  court  below, 
which  came  on  for  hearing  on  the  8th  Oct.  1875, 
before  the  judge  of  the  Vice- Admiralty  Court  of 
Quebec,  assisted  by  nautical  assessors,  and  after 
hearing  counsel  on  both  sides,  the  learned  judge 
reserved  judgment. 

Nov.  12, 1875.— Stuart,  J.  (stating  the  reasons 
assigned  by  the  court  for  deciding  that  where 
there  were  two  sailing  ships,  one  on  the  star- 
board and  the  other  on  the  port  tack,  and  the 
former  had  by  a  rule  of  navigation  the  right  to 
keep  her  couree,  yet  in  a  case  of  imminent 
danger,  she  was  bound  to  give  way,  and  for  not 
doing  so  was  condemned  in  damages  and  costs.) 
Two  ships,  the  Lake  St.  Clair,  an  iron  ship  of 
1061  tons,  with  a  general  cargo  and  a  crew  of 
thirty-one  persons,  bound  for  Montreal,  and  the 
Underwriter,  a  ship  of  1439  tons  in  ballast,  with 
a  crew  of  twenty-three  persons,  bound  for  Quebec, 
on  the  26th  July  last,  half  an  hour  after  midnight, 
were  off  Cape  Rozier,  in  the  Golf  of  St.  Law* 
rence.    The  light  at  the  Cape  bore  about  N,"WV 
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distant  about  ten  miles,  The  wind  was  N.  of  W., 
and  the  night  clear.  While  the  Underwriter  was 
on  the  starboard  tack  and  tho  Lake  St.  Clair  on 
the  port  tack,  as  contended  for  by  the  former,  but 
whenshewasin  stays,  as  asserted  by  the  latter, 
the  collision  happened  which  has  given  rise  to 
cross  actions,  in  each  of  which  tho  question  is  who 
was  in  fault  ? 

The  Lake  St.  Clair  was  struck  at  about  right 
angles  COft.  from  tho  stern  on  tho  starboard 
Bide  abaft  the  main  rigging  by  the  bow  of  the 
Underwriter,  which  passed  between  her  backstays, 
doing  serious  damage,  in  which  is  included  tho 
bulging  in  of  seven  plates,  the  breaking  of  twelve 
rivets,  and  the  breaking  of  two  plates  in  the  bul- 
warks. 

The  Underwriter  also  sustained  considerable 
damage,  in  which  is  comprised  the  facing  piece  in 
front  of  the  stem  torn  off,  toe  breaking  of  the 
bowsprit  short  off  at  the  knight  heads,  and  the 
topgallant  mast  sprung. 

The  libel  for  the  Lake  St.  Clair  states  an  occur- 
rence which  took  place  an  hour  before  the  colli- 
sion, from  which  a  malicious  intent  to  do  her  in- 
jury has  been  laid  to  the  charge  of  tho  persons  on 
board  the  Underwriter.  Tho  Lake  St.  Glair,  it  is 
said,  had  then  the  starboard  tack,  and  the  Under- 
writer was  approaching  on  the  port  tack,  but  did 
not  give  way,  which  compelled  the  Lalce  St.  Clair, 
to  avoid  a  collision,  to  put  her  helm  down  to  go 
about,  and  missing  stays  she  hailed  the  Under- 
writer to  keep  away,  and  the  answer  she  received 
from  her  while  passing  close  under  the  port 
quarter  was  "  Look  out,  I  will  do  for  jou  next 
time." 

The  same  libel  then  continues  to  assert  the 
facts  attending  the  collision.  About  a  quarter  of 
an  hour  after  midnight,  the  wind  having  fallen 
quite  light,  the  Lake  St.  Clair  put  her  helm  down 
and  went  round  on  the  port  tack,  and  had  not 
gathered  headway  when  a  flaw  of  wind  took  her 
almost  aback,  and  then  the  red  light  of  tho  Under- 
writer was  about  three  points  on  tho  starboard 
bow,  about  half  a  mile  off. 

That  then  having  her  helm  up  (port)  she  imme- 
diately ordered  it  "  hard  a  port."  That  this  was 
done  all  hands  being  on  deck,  that  her  afteryards 
were  squared  and  the  spanker  brailed  in,  but  that 
she  had  no  headway,  was  motionless,  and  would  not 
pay  off. 

Seeing  this  she  hailed  the  Underwriter,  as  she 
was  approaching  her,  to  put  her  helm  up  and  keep 
away,  as  she,  the  Lake  St.  Clair,  had  no  way,  and 
would  not  steer.  At  the  same  time  the  helm  of 
the  Lake  St.  Clair  was  put  down  (starboard),  her 
afteryards  braced  up,  and  her  spanker  sot.  To 
the  warning  thus  given,  and  while  tho  Lake  St. 
Clair  remained  motionless,  the  Underwriter,  us 
she  approached,  answered  "  Not  a  damned  inch," 
and  when  on  the  lee  beam  of  the  Lake  St.  Clair 
she  was  heard  to  order  tho  helm  down  (port), 
which  caused  hor  to  luff  and  strike  the  Lake  8t, 
Clair  stem  on. 

The  Underwriter  has  met  this  charge  by  alleging 
that  about  ten  minutes  or  a  quarter  of  an  hour 
after  being  on  the  starboard  tack  close  hauled  the 
green  light  of  the  Lake  St.  Clair,  distant  between 
two  and  three  miles,  was  seen  on  the  lee  bow. 
That  as  the  vessels  approached  tho  Underwriter 
was  kept  steady  on  her  course  by  the  wind,  and 
on  the  green  light  nearing,  the  Lake  St.  Clair  was 
nailed  to  port  her  helm,  to  which  no  attention 


was  paid,  that  the  Lalce  St.  Clair  b 
course  close  hauled  on  the  port  tack  as 
the  Underwriter's  bows,  ana  that  when 
was  imminent,  the  helm  of  the  Underx 
put  hard  a  port  to  bring  her  up  in  the 
while  her  sails  were  shaking  she  col 
tho  Lake  St.  Clair,  which  was  struck  o 
board  side  abaft  the  mainmast  by  the  b 
Underwriter. 

These  pleadings  suggest  the  follow 
tions : 

1.  Was  the  Lake  St.   Clair  in  stays 
Underwriter  was    approaching   on  the 
tack,  or  under  Buch  command  on  the  [* 
to  obey  ber  helm  P  and  if  she  were  not 

2.  Did  the  Underwriter  i^cjeive  such 
to  make  it  imperative  on  that  vessel 
her? 

Tho  rule  of  navigation  which  applies 
on  different  tacks  admits  of  no  question, 
on  the  port  tack  must  give  way  to  anot-1 
starboard  tack,  and  if  this  case  be  as  re 
by  the  Underwriter,  that  while  she  wa 
starboard  tack  the  Lake  St.  Clair,  th 
way  on  the  port  tack,  was  attempting 
her  bows,  and  thus  came  into  collision, 
St.  Clair  is  alone  to  blame,  but,  en  t 
hand,  if  the  Lake  St  Clair  had  been  bore 
the  situation  of  a  vessel  when  she  is'  sfc 
going  about  from  one  tack  to  another,  sit 
or  not  a3  yet  able  to  make  progress  on  I 
course,  the  case  is  quite  altered,  and  it  i 
not  willingly  place  herself  in  danger  bj 
into  stays,  she  is  exempt  from  censore 

The  Underwriter  had  the  starboard  tact 
mate  has  stated  that  five  minutes  before  mil 
she  was  put  about  on  that  tack,  that  it  took 
a  quarter  of  an  hour  to  bring  her  round,  am 
the  Lake  St.  Clair  was  from  two  to  three 
ahead,  that  as  the  vessels  approached  tbeltf 
Clair  was  on  the  port  tack  under  full  sail, 
her  sails  were  not  shaking,  and  that  it  was 
in  the  act  or  crossing  the  bows  of  the  U 
writer  that  the  collision  occurred.  There  art 
witnesses  who  give  similar  testimony,  per** 
board  the  Underwriter,  tho  master,  the  » 
mate,  and  two  seamen. 

On  the  other  hand,  the  officers  of  the  Id 
Clair,  followed  by  eleven  other  persons  oil 
of  her,  swear  that  she  was  attempting  W< 
round  on  the  port  tack,  that  while  in  thai 
doing  so  tho  red  light  of  the  Undei  tcriUr  A 
mediately  seen  about  half  a  mile  or  three Qtf 
distant  on  the  starboard  dow,  that  the  heM 
Lake  St.  Clair  was  immediately  put  "h 
port  "  in  order  to  keep  her  away  and  pai»# 
of  the  Underwriter,  that  she  alsu  squared! 
afteryards  and  brailed  in  her  spanker,  taj 
had  no  steerage  way,  and  would  no*  pay 

In  tho  meantime  the  Undertcrittrirui 
up  under  the  lee  of  the  Lake  St.  Clair, 
helm  of  the  latter  was  put  down  (starl 
her  to  tho  wind  if  sho  got  head  way. 

In  weighing  this  testimony  it  is  to  toj 
that   the   persons   on    board   the  Lah$ 
were  in  a  better  position  to  see  whtf 
board  of    her    than  persons   in  an< 
some  distance.     Then,  in  point  of 
weight  of  testimony  is  with  the 
and,  with  this  testimony  before  m%l 
no  other  conclusion,  subject,  howl 
flu  en  ce  as  the  opinion  of  nautio 
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me,  than  that  the  Lake  St.  Clxir  had 
.  headway  on  the  port  tack,  and  that  it 
n  her  power  to  give  way  to  the  Under- 

ng  to  this  conclusion  I  have  not  lost 
he  testimony  of  the  port  warden  at 
mewhat  of  an  expert.     He  was  brought 

Underwriter  to  stato  his  opinion  from 
n  on  the  mizenmast,  and  from  the  way 
the  bowsprit  of  the  Underwriter  was 
iat>  it  must  have  beeu  broken  by  the 
c  Lake  St.  Cair,  an  indication  that  she 

St.  Clair)  was  in  motion.  To  give 
such  an  opinion,  although  it  would  be 
eceived  with  great  caution  in  opposition 
sitive  testimony  of  eye  witnesses,  it 
e  gone  further  and  to  the  effect  that  it 
idex   to  her   having  been  so  much  in 

to  bring  her  under  obedience  to  her 

roaching  of  the  Underwriter  towards  the 
'lair  in  her  helpless  condition  could  not 
se  than  attended  with  risk  and  danger, 
s  applying  the  rule  already  stated  to  the 
3y  further  appear  in  evidence,  it  will  be 
ite  how  it  has  been  construed  in  the 
t  of  Admiralty. 

iso  of  The  Lady  Anne  (15  Jurist  18  ;  7 
ases  3G±),  where  one  vessel  was  on  the 
;ack  and  the  other  on  the  oort  tack,  the 
ic  vessel  on  the  starboard  tack  to  keep 
j  was  fully  admitted.  But,  said  Dr. 
i,  "  I  have  yet  to  learn  that  if  there  be 
e  means  of  avoiding  a  collision  it  is  not 
f  the  vessel  on  the  starboard  tack  also 
•  helm.  The  rule  has  been  laid  down 
vor  again  that  if  two  vessels  were  ap- 
each  other  it  was  the  duty  of  both  to 
collision  if  possible.  No  douht  there 
l  rules  as  to  what  they  ought  to  do 
iicular  circumstance,  but  the  first  and 
le  is  to  avoid  a  collision  and  the  loss  of 
nd  life,  if  it  can  be  effected  with  safety." 
in  another  caso  in  the  same  court,  The 
.  Rob.  157),  it  was  held  that  although  a 
igation  is  not  to  bo  lightly  infringed, 
\  unnecessarily  to  incur  the  probability 
ion   by  a  pertinacious  strict  adhesion 

>y  this  doctrine,  I  proceed  to  the  testi- 
ing  how  far  it  may  go  to  establish  that 
given  to  the  Underwriter  of  the  condi- 
Lake  St.  Clair  in  time  to  keep  clear  of 

•ast  eleven  o'clock  these  vessels  passed 

the  Lake  St.  Clair  standing  in  towards 

She  was  on  the  starboard  tack,  when 

luty  of  the    Underwriter  to  give  way; 

g  so  she  passed  within  twenty-four  feet 

quarter  of  the  Lake  St.   Clair t  which 

;he  latter,  in  order  to  avoid  the  danger 

such  close  quarters,  to  put  down  her 

about,  which  occasioned  her  to  mies 

vhile  in  the  act  of  doing  so  her  master 

Underwriter  to  keep  off;  the  answer  to 

as  sworn  to  by   persons  on  board  the 

air,  "Take  your  damned  ship  out  of 

fou  are  a  Glasgow  clipper,  are  you  P 

will  do  for  you  next  time."    The  reply 

be  master  of  the  Lake  St.  Clair  was, 

,  you  might  find  we  are  as  hard  as  you 

o   bed  and  take  a  sleep  till  you  get 


sober.''  The  spokesman  from  the  Underwriter 
was  Breeze  Williams,  the  mate  then  in  charge  of 
her,  who,  when  examined  as*  a  witness,  while 
denying  the  language  as  stated,  admitted  that  he 
said,  "Never  mind,  I  will  have  the  next  tack," 
and  added,  '•  I  meant  that  being  on  the  port  tack 
I  had  kept  away  for  him,  but  on  the  next  tack  he- 
would  have  to  keep  away  from  me,  that  when  on 
the  starboard  tack  I  would  not  give  way  at  all 
unless  I  was  certain  that  ho  would  not  give  way  or 
keep  away  at  the  same  time." 

It  was  but  twenty-five  minutes  after  this  occur- 
rence that  the   Underwriter  was  ordered  on  the 
starboard  tack,  and  it  took  fifteen  minutes  to  bring 
her  about  upon  it.    The  Lake  St.  Clair  was  then 
ahead  between  two  and  three  miles,  and,  shortly 
after,  being  ordered  on  the  port  tack,  while  endea- 
vouring to  come  round,  the  red  light  of  the  Under* 
writer  bearing  about  half  a  point  or  three-quarters  on 
her  starboard  bow  at  adistanceof  from  half  amile  to 
three-quarters,  was  seen  approaching.     According 
to  the  evidence  adduced  for  the  Lake  St  Clair  her 
helm  was  immediately  put  hard  a  port,  in  order  to 
keep  her  away  and  pass  astern  of  the  Underwriter, 
her  afteryards  were   squared  and    her   spanker 
brailed  in,  but  she  had  no  steerage  way  and  would 
not  pay  off.    In  the   meantime  the    Underwriter 
was  standing  up  under  the   lee  of  the  Lake   St. 
Clair  when  the  holm  of  the  latter  was  put  down 
(starboard)  to  keep  her  to  the  wind  if  she  got  head 
way.   The  afteryards  were  braced  up,  the  spanker 
was  hauled  out  and  Ret,  so  as  not  to  deceive  the 
Underwriter  and  to  give   her  an  opportunity  of 
koeping  away — the  only  means  of  safety  and  of 
preventing  a  collision.      So  soon  as  the    Under- 
writer had  approached  within  a  quarter  of  a  mile 
or  less,  the  master  of  tho  Like  St.  Clair  hailed  her 
in  these  terms,  "  Put  your  helm  up  and  keep  away 
a  little :  our  ship  is  not  steering,  and  won't  keep 
away."     The  answer  of  the  Underwriter  was  first, 
"  Go  to    Hell,"    followed    by  a  second,    "  Not  a 
damned  inch,"  in  answer  to  a  second   hailing. 
The  chief  mate  of  tho  Lake  St.  Clair  then  ran  down 
to  her  starboard  waist  and  hailed  the  Underwriter 
three  or  four  times  to  keep  away,  and  received 
the  same  answers.    Instead  of  starboarding,  as 
requested,  the  Underwriter  continued  her  course, 
and  when  about  fifty  or  sixty  feet,  or  perhaps  a 
little  more,  she  ported  her  helm,  luffed  up,  and 
struck  the  Lake  St.  Clair  as  already  stated ;  but, 
before  she  struck,  someone  on  board  of  her  called 
out,  "  You  will  see  who  is  the  hardest,"  and,  after 
she  struck,  "Now,  which  do  you  think  is  the 
hardest  ?"  alluding,  as  the  master  of  the  Lake  St. 
Clair  has  sworn,  to  his  answer  when  the  vessels 
previously  passed  each  other.    Immediately  alter 
tho  collision,  with  the  view  of  clearing  the  vessels, 
the  master  of  the  Lake  St.  Clair  called  out  to  the 
Underwriter  to  back  their  yards,  when  the  samo 
voice  again  answered,  "  I  have  done  for  you  now ; 
you  are  going  down  easily." 

This  testimony  is  to  be  found  in  the  depositions 
of  the  officers  and  eleven  other  persons  on  board 
of  the  Lake  St.  Clair.  Their  testimony  is  con- 
cordant, varying  only  in  the  exact  words  attributed 
to  tho  Underwriter,  and  uniform.  It  farther  appears 
from  it  that  three  minutes  after  the  hailing  would 
have  sufficed  for  the  starboarding  of  her  helm,  and 
that  there  was  doable  that  time  to  do  it  before  she 
struck,  and  that  then  the  Underwriter  would  have 
gone  clear.  Again,  it  is  said  that  if,  instead  of 
luffing  at  the  last  moment,  she  had  starboarded^ 
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she  would  bavo  cone  clear,  and  some  of  these 
witnesses  swear  that  if  she  had  even  kept  her 
course  she  would  either  have  cleared  the  Lake  St. 
Clair  or  done  comparatively  but  little  damage. 

This  testimony  has  thus  shown  that  repeated 
warning  was  given  to  the  Underwriter  to  avoid  a 
collision,  and  within  time  sufficient  to  do  it  which 
was  treated  not  only  with  neglect  but  contempt. 

To  counteract  the  effect  of  this  evidence  there 
•are  but  four  witnesses,  from  among  three-and- 
twenty  persons  on  board  of  the  Underwrite?;  pro- 
duced. The  master  has  been  examined,  in  addi- 
tion to  the  four,  but  having  come  on  deck  but  a 
moment  before  the  chllision  he  could  not  have 
known  what  took  place.  The  four  were,  the 
second  mate,  in  charge  at  the  time,  the  chief  mate, 
Sullivan,  a  seaman  at  the  wheel,  and  Olsen,  the 
look-out.  The  two  first  and  the.  last  have  said 
that  they  did  not  hear  the  hailing  from  the  Lake 
St.  Clair  except  the  call  to  starboard  after  the 
order  to  port  was  given  by  the  first  and  second 
mate,  but  this  negative  testimony  meets  with  a 
contradiction  from  the  remaining  one  of  the  four — 
Sullivan,  the  man  at  the  wheel,  whose  testimony 
does  not  accord  with  that  of  the  second  mate. 
According  to  his  statement,  the  second  mate, 
while  in  charge,  not  only  heard  the  call  to  star- 
board from  the  Lake  St.  Clair,  but  had  made  up 
his  mind  not  to  comply  with  it  as  the  following 
questions  and  answers  show  when  put  to  ana 
answered  by  Sullivan  : — 

Question.  You  have  stated  that  the  second  mate  told 
.you  to  keep  the  ship  on  the  course  jou  had  got,  by  the 
wind,  and  not  to  mind  what  anyone  else  said.  What  did 
anyone  else  say? 

Answer.  They  were  singing  out  on  board  the  other 
ship  for  us  to  put  our  helm  to  starboard.  They  were 
singing  oat  forward,  bat  I  oannot  say  whether  it  was  on 
board  the  other  ship  or  not. 

Question.  About  eight  or  ten  minutes  previous  to  the 
collision  did  you  hear  much  hailing  from  the  Lake  8t. 
Cladr,  or  forward  of  yon  ? 

Answer.  Yes ;  I  heard  someone  shouting  out  to  put  the 
helm  to  starboard. 

This  man,  before  giving  these  answers,  had 
stated  that  he  received  orders  from  the  second 
mate  to  keep  the  ship  by  the  wind.  The  first  mate 
has  said  that  when  he  had  given  up  his  watch  to 
the  second  mate  he  enjoined  him  to  do  so,  and  this 
after  the  light  of  the  Lake  St.  Clair  was  visible. 
So  determined  was  the  second  mate  to  comply 
with  this  order  that  he  went  aft  and  repeated  it, 
while  the  call  to  starboard  was  coming  from  the 
Lake  St.  Clair,  and  he  had  time  not  only  to  do 
this,  but  to  go  forward  and  return  to  the  wheel 
before  her  helm  was  ported.  It  is  needless  to  say 
that  the  hailing  to  starboard  was  not  from  the 
Undenoiter,  as  her  two  mates  and  her  look-out 
ignore  having  heard  the  call  at  all  until  after  the 
helm  of  the  Underwriter  was  put  hard  a-port, 
and  therefore  must  have  come  from  the  Lake 
St.  Clair,  and,  as  the  man  at  the  wheel  heard  it 
eight  or  ten  minutes  before  the  collision,  there 
can  be  no  doubt  of  both  the  first  and  second 
mates  having  heard  it  also.  Then  there  is  other 
evidence  quite  convincing  that  the  hailing  from 
•the  Lake  St.  Clair  was  heard  by  the  second  mate, 
to  be  found  in  his  answer  to  a  question  put  to 
him  by  persons  on  board  the  Lake  St.  Clair,  when 
he  went  on  board  of  her  after  the  collision.  He 
then  said,  not  that  he  did  not  hear  the  call  to 
starboard,  but  that  it  was  too  late,  and  that  ho 
was  afraid  of  striking  the  Lake  St.  Clair  further 
forward,  and,  on  bis  cross-examination  as  a  wit- 


ness, when  asked  if  he  heard  shouting  fas 
Lake  St.  Clair  he  admitted  that  he  had;  i 
he  did  not  answer  it  ?  his  reply  was,  "  Prohtl 
did,  but  I  don't  rememher,"  an  answer  thai 
bear  but  one  construction. 

The  evidence  of  these  five  witnesses  is  negi 
that  they  did  not  hear  or  do  not  remeo 
Opposed  to  it  is  the  testimony  of  several  whoh 
the  hailing  and  the  answers  to  it  already  ss 
If  this  evidence  were  untrue,  it  is  scarcely  ere 
that  out  of  the  twenty- three  persons  on  bean 
Underwriter  no  one  of  them  could  be  foandt 
so  by  declaring  that  daring  the  eight  or 
minutes  before  the  collision  he  was  in  a  pa 
to  hear,  and  that  no  such  warning,  as  has 
stated,  was  given  to  the  Undericriter. 

The  following  questions,  with  the  answe 
them,  put  to,  and  given  by  the  nautical  asaa 
with  whose  advice  I  am  aided,  apply  to  tin 
suits  now  under  consideration. 

1.  Was  the  Lake  St.  Ulair  in  stays,  helpki 
unmanageable,  at  and  before  the  time  of  coll 
and,  if  so,  how  long  ?     Answer.    She  was ; 
according  to  the  evidence,  from  ten   to  fi 
minutes  before  the  collision. 

2.  Was  the  Underwriter  notified  in  soft 
time  of  the  Lake  8t.  Glair  being  in  stays,  bek 
and  unmanageable  ;  and,  if  so,  could  she  i 
taken  any  and  what  steps  whereby  the  cofi 
complained  of  in  this  cause  would  have  beetl 
vented?  Answer.  Yes;  and  there  are  two  m 
that  she  could  have  done,  she  could  hare  j 
helm  astarboard,  or  hove  everything  aback, 
of  these  courses  would  have  prevented  tail 
lision. 

3.  Was  either  and  which  of  the  abot 
vessels  to  blame  for  the  collision  ?    Answer. ' 
entertain  no  doubt  of  its  beicg  owing  solely i 
negligence  and  unseamanlike  conduct  of  the  < 
in  charge  of  the  Underwriter,  immediately! 
to  the  collision,  that  it   occurred,  and  tWI 
persons  in  charge  of  tho  Lake  St.  Clair  werei 
way  to  blame  for  it. 

E.  D.  Asue,  Commander 
P.  God rdeau,  Harbour 

A  decree  must  therefore  go  for  the  damag«| 
costs  sustained  by  the  Lake  St.  Clair,  and 
decree  dismissing  the  suit  of  the  Underwritffi 
costs. 

In  rendering  these  judgments  I  wish  it  ] 
distinctly  understood  that  due  regard  hti 
had  to  the  rule  of  navigation  which  has 
voked.  It  is  not  the  use  or  the  exercise  of  fr 
has  been  prevented,  but  the  abuse  of  it  to  1 
judice  of  another  which  is   disallowed, 
wrong  which  has  been  done  must  have  its  i 
The  very  old  but  useful  maxim,  "Utm 
alienum  non  loedas  "  admits  of  application 
at  sea  as  on  land,  and  the  persons  who  bat 
it  and  thereby  caused  this  collision  will 
recollect  it  to  their  advantage.    While 
these  remarks  I  do  not  think  that  I 
perly  discharge  the  unpleasant  duty  1 1 
upon  to  perform  if  I  did  not  character*! 
the  conduct  as  the  language  of  the 
board  the  Underwriter  as  they  deserve* 
first  was  negligent  and  the  last  dii 
intemperate  I  am  compelled  to  say,  i 
to  add  that  if  on  the  occasion  of  this 
wind  had  been  perhaps  bat  a  breath 
the  blow  more  severe,  a  heavily 
would  have  been  sank  instantana 
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,  and,  in  the  latter  case,  after  the  language 
I  and  following  such  a  disaster,  it  might 
1  difficult  for  those  using  it  to  resist  sue- 
a  charge  of  another  description. 

this  judgment  the  owner  of  the  Under' 
r  his  proctor,  on  the  26th  Nov.  1875,  de- 
court  that  he  asserted  an  appeal  to  Her 
in  Her  Privy  Council,  and  on  20th  April 
petition  of  appeal  was  transmitted  to  the 

•  of  the  Privy  Council.    The  case  fcr  the 

s  submitted  that  the  decree  of  the  court 

s  erroneous,  and  that  it  ought  to  be  re- 

r  the  following,  among  other,  reasons : 

lae  the  learned  judge  erroneously  held  that  the 
)roved  that  the  ooiliaion  was  purpotely  and 
f  occasioned  by  those  on  board  the   Under. 

lie  the  evidence  proved  that  the  Lake  8t.  Clair 
ne  time  before  the  collision  tailing  on  the  port 

iee  it  was  the  duty  of  the  Lake  St.  Clair,  being 
•t  tack,  to  take  in  due  time  proper  measures 

•  out  of  the  way  of  the  Underwriter  which  was 
se  hauled  by  the  wind  on  the  starboard  tack, 
ike  St.  Clair  failed  to  perform  such  duty. 

ise  even  if  the  Lake  St.  Clair  had  not  sufficient 

•  to  enable  her  to  pay  off  under  a  port  helm, 
aothing  to  indicate  snoh  inability  to  the  Under- 
1  the  evidence  proved  that  the  Lake  St.  Clair 
opt  the  proper  incisures  for  avoiding  the  said 

se  the  evidence  proved  that  the  Underwriter 
any  way  to  blame  with  respect  to  the  said 

se  the  judgment  and  docree  of  the  court  below 
vour  of  the  respondents,  whereas  upon  the 
tey  ought  to  have  been  in  favour  of  the  appel- 

that  for  the  respondent  submitted  that 
Drrect,  and  ought  to  be  affirmed,  for, 
)thers,  the  following  reasons : 
se  it  was  proved  that  the  Lake  St.  Clair  was 
the  time  of  the  collision,  and  that  the  Under* 
aware  of  this  in  time  to  have  avoided  the 

se  the  collision  was  solely  due  to  the  negli- 
•oper,  and  unseamanlike  conduct  of  the  officers 
f  the  Underwriter. 

i  Q.C.  and  E.  C.  ClarJcson  for  appellant, 
story  told  by  the  Lake  St.  Clair,  and 
»y  the  court  below,  is  correct,  the  colli- 
de wilful,  intentional,  and  wrongful  act  of 
>oard  the  Underwriter,  and  not  an  act  of 
3  for  which  the  owners  of  that  vessel  aro 
1  therefore  the  owners  must  succeed  in 
sal,  and  the  suit  against  them  be  dis- 
But  we  were  on  the  starboard  tack,  and 

duty  to  hold  our  course.  The  Lake  St. 
,  or  appeared  to  us  to  be  on  the  port 
Ne  bad  a  right  to  expect  her  to  get  out  of 

She  says  that  she  was  in  stays  to  get  out 
f,  and  missed  stays  and  got  steruway. 

so  it  was  improper  conduct  on  her  part, 

we  were  on  the  same  tack  it  was  our 
jet  out  of  the  way  if  wo  were  over- 
d  she  had  no  right  to  go  into  stays  under 
istance8.  The  Agra  and  The  Elizabeth 
i.  Rep.  1  P.  C.  501 ;  10  L.  T.  Rep.  N.  S. 
ar.  Law  Cas.,  O.  S.,  532),  When  the 
tr  discovered  the  condition  of  the  Lake 

it  was  right  to  put  the  holm  down, 
ould  have  the  effect   of   stopping   her 

would  take  effect  sooner  than  if  it 
p.  The  fact  was  the  Lake  St.  Clair  did 
loon  enough,  in  consequence  of  keeping* 
at,  and  so  did  not  take  steps  to  apprise 


us  of  her  condition.     She  ought  to  have  seen  us- 
before  she  hauled  her  foreyard,  and  if  she   had 
done  so  and  let  it  remain  abox,  we  should  have 
seen  her  condition,  and  been  able  to  get  out  of  the- 
way,  and  she  would  have  paid  off,  probably  have 
gathered  stern  way,  and  the  collision  would  not 
have  happened.    If  it  was  true  that  she  had  come- 
round  on  her  new  tack  but  was  not  full,  if,  when  the 
afteryards  were  squared  and  the  spanker  brailed 
up,  the  head  yards  had  been  braced  aback,   she 
would  have  paid  off,  and  the  collision  would  have 
been   avoided.      On    the    previous    occasion    of 
passing,  the  Lake  67.  Clair  violated  the  rule  of  the 
road  by  coming  up  to  the  wind  and  losing  her 
headway,  and  so  occasioned  risk  of  a  collision,  and 
that  is  an  excuse  for  the  strong  language  used. 
There  is  no  evidence  that  it  was  used  by  an  officer  of 
the  Underwriter.    The  meaning  of  it  was  only,  "  I 
have  had  to  give  way  this  tack,  it  will  bo  your 
duty  to  do  so  next  tack." 

Butt,  Q.C.  and  Bompas,  Q.C— The  rule  as  to- 
a  starboard  tacked  vessel  keeping  her  course 
does  not  apply  when  she  is  approaching  a  vessel 
in  stays.  In  fact,  she  was  an  overtaking  vessel 
within  rule  17,  and,  therefore,  bound  to  keep< 
out  of  our  way.  We  gave  warning  of  our  posi- 
tion as  soon  as  it  was  possible  to  do  so,  and* 
in  time  for  the  Underwriter  to  have  avoided 
the  collision.  The  rule  that  a  port  tacked  ship 
should  give  way,  cannot  apply  till  she  has  got  way 
on  the  port  tack.  The  conduct  of  those  on  board 
the  Underwriter  was  negligent  in  perversely  keep- 
ing on  their  course  so  long  when  they  might  have- 
seen  the  condition  we  were  in,  but  does  not  amount 
to  an  actual  wilful  intent  to  run  us  down.  It  is  a 
case  like  that  of  The  Franconia  (ante,  p.  295;  35 
L.  T.  Rep.  N.  S.  721) ;  B.  v.  Keqn  (L.  Rep.  2 
Q.  B.  D.  90;  I.  Rep.  2  Ex.  Div.  t>3),  where  the 
act  which  occasioned  the  loss  of  life  was  the  result 
of  negligence  in  the  navigation  of  the  ship,  atdi 
not  a  premeditated  crime. 

Clarkson,  in  reply. — Tho  Underwriter  was  not 
an  overtaking  ship ;  considering  the  state  of  the 
weather,  a  dark  night,  and  tho  embarrassing  cir- 
cumstances in  which  we  were  placed  there  was 
no  negligence  in  acting  as  we  did.  We  put  tho 
helm  down,  which  was  right,  and  as  soon  as  we 
were  aware  that  anything  was  really  amiss  with 
the  Lake  St.  Clair. 

i»  Feb.  13.— The  judgment  of  tho  court  was  de- 
livered by 

Sir  R.  Phillimore. — This  is  an  appeal  from  the 
Vice-Admiralty  Court  of   Quebec,  in  a  case  of 
collision  which  took  place  between  twelve  and  one 
o'clock  in  the  morning  of   the  26th  July,  in  the- 
year  1875. 

The  place  of  tho  collision  seems  to  have  been 
off  Cape  Rosier,  in  tho  Gulf  of  Sc.  Lawrence. 
The  ships  (hat  collided  were  two  largo  vessels,, 
the  Lake  St.  Clair,  an  iron  ship  of  1061  tons, 
with  a  general  cargo  and  crew  of  thirty-one- 
hands,  bound  for  Montreal,  and  the  Underwriter, 
a  full-rigged  ship  of  1431  tons,  in  ballast,  with  a 
crew  of  twenty-eight  hands,  bound  for  Quebec. 
The  nature  of  the  damago  inflicted  was  this :  the 
Lake  St.  Clair  was  struck  at  about  right  angles, 
sixty  feet  from  the  stern  on  the  starboard  side 
abaft  the  main  rigging,  the  bow  of  the  Under- 
writer passing  between  her  main  topmast  back- 
stays, and  mainmast  stays.  Both  these  vessels 
were  on  tacks  beating  up  the  river  St.  Lawrence, 
and  the  learned  judge  of  the  court  below,  after 
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•consulting  his  nautical  assessor,  in  a  judgment 
-which  bears  the  marks  of  great  pains  and  care, 
came  to  the  conclusion  that  the  Underwriter  was 
alone  to  blame  for  this  collision. 

With  that  judgment  their  Lordships  are  unable 
wholly  to  concur. 

In  the  judgment  which  their  Lordships  are  about 
to  deliver,  they  are  disposed  to  assume  generally 
the  facts  stated  on  behalf  of  the  Lake  St.  Glair  as 
the  foundation  for  that  judgment;  that  is  to  say, 
they  are  of  opinion  that  she  had  not  any  way  upon 
her  at  the  time  of  the  collision,  though  they  are 
also  of  opinion  that  the  "Underwriter  could  not 
see  the  state  of  her  canvas,  or  so  discover  that  she 
was  in  that  condition.  It  is  unnecessary  to  go 
into  an  earlier  part  of  the  history  of  this  case, 
•upon  which,  though  much  discussed  in  the  court 
below,  the  determination  of  this  appeal  it  is  now 
admitted,  does  not  depend.  The  vessels  had 
tacked  shortly  before  the  occurrence  which  led  to 
the  collision.  At  that  time  the  Lake  St.  Clair  had 
come  round  upon  the  port  tack,  and  the  other 
vessel,  the  Underwriter,  was  upon  the  starboard  tack, 
seeing  the  green  light  of  the  St.  Glair. 

Now  there  is  no  doubt  that,  according  to  the 
general  rule  of  navigation,  it  is  the  duty  of  the  port 
tacked  ship  to  get  out  of  the  way  of  the  starboard 
tacked  ship ;  but  her  defence  in  this  case  was  that 
*fce  had  thrown  herself  into  stays,  and  that  she 
was  helpless  and  unmanageable  at  the  time,  of  the 
collision;  and  therefore,  that  the  other  vessel, 
though,  according  to  the  general  law,  it  washer  duty 
to  keep  her  course,  seeing,  as  she  ought  to  have 
seen,  and  knowing,  as  she  ought  to  have  known, 
the  helpless  state  of  the  Lake  St  Clair,  ought  to 
have  executed  some  manoeuvre  herself — the  nature 
of  which  will  presently  be  adverted  to  —  which 
would  have  prevented  the  collision. 

In  this  case  some  nautical  questions  of  consider- 
able difficulty  and  nicety  are  raised,  and  their 
Lordships  have  thought  it  proper  to  consult  very 
carefully  with  their  nautical  assessors  and  to  put  to 
them  certain  questions,  the  results  of  which  I  am 
about  to  state,  so  far  as  they  have  been  adopted 
•by  their  Lordships. 

The  first  question  which  requires  to  be 
decided  appears  to  be  the  following :  Was  the 
Lake  St.  Clair,  in  the  circumstances  of  the  case, 
and  having  regard  to  her  position  relatively  to  the 
Undenvriter,  justified  in  tacking  at  all  in  the  face 
of  that  vessel  P  After  consultation  with  the  nau- 
tical assessors,  this  auestion  must  be  answered, 
their  Lordships  think,  in  the  affirmative.  They 
think  there  was,  then,  no  reason  to  apprehend 
that  anything  would  prevent  her  safely  executing 
that  manoeuvre  at  that  time.  The  next  question 
is  whether,  if  the  Lake  St.  Clair  had  come  round 
so  as  to  be  fairly  on  the  port  tack,  and  had  seen 
the  red  light  on  the  Underwriter,  which  is 
admitted  to  have  been  the  proper  light,  and 
•which,  according  to  her  own  statement,  was  seen 
by  her  at  the  distance  of  half  to  three  quarters  of 
a  mile,  she  was  right  in  the  manoeuvre  which  she 
adopted,  or  whether  she  might  not  have  taken 
steps  which  would  haye  enabled  her  to  get  out  of 
the  way  of  the  starboard  tacked  vessel.  Their 
Lordships,  after  consultation  with  their  nautical 
assessors,  are  of  opinion  that  the  Lake  St.  Clair 
ought  to  have  braced  her  head  yards  abox,  and  not 
^o  have  hauled  her  foreyard,  as  it  is  admitted  she 
or\d  thus  she  would  have  been  enabled  to  give 


herself  stern  way;    and,     moreover,  wo 
allowed  the  Underwriter  to  go  safely  ah 

For  these  reasons  their  Lordships  thin 
Lake  St.  Clair  is  to  blame. 

In  these  circumstances  their  Lordships 
to  consider  whether  the  Underwriter  was 
apprised  of  the  condition  in  which  the 
Clair  was,  and  whether,  on  being  so  fairh 
there  were  no  manoeuvres  which  she  could 
cuted  which  would  have,  on  her  part,  \ 
the  collision;  it  being  perfectly  c 
though  the  port  tacked  vessel  is  to 
of  the  way  of  the  starboard  tacked  vesse 
starboard  tacked  vessel  is  to  keep  her  co 
rule  of  navigation  does  not  mean,  and  i 
been  construed  to  mean,  that  the  starboa 
vessel  is  to  obstinately  continue  on  in 
when  she  sees  that,  in  the  particular  circui 
by  a  variation  from  it  she  can  avoi 
sion. 

It  has  been  already  mentioned  that  th 
ships  are  of  opinion  that  the  Lake  St. 
not  apprise  the  Underwriter  of  herinca 
take  the  proper  manoeuvres  incident 
tacked  ship  by  the  state  of  her  canvas 
fair  result  of  the  evidence  appears  to  be 
state  of  her  canvas  was  not  visible  on 
Underwriter.  But  it  seems  to  be  a  facta 
which  is  well  established,  that  those  on  i 
Lake  St.  Clair  did  hail  to  those  on  b 
Underxoriter  at  a  sufficient  distance  k 
them  of  the  condition  which  they  were 
hailing  took  place  when  the  vessels  were. 
Lordships'  judgment,  so  far  apart  as  to 
sufficient  interval  of  time  to  warn  the  Dm 
if  she  had  attended  to  the  hailing  which 
her.  It  has  been  suggested  that  the  U*& 
ought  to  have  starboarded  her  helm,  ando 
have  avoided  the  collision.  Their  Lordski 
consultation  with  their  nautical  assessors, 
opinion  that  that  would  not  have  been  •, 
manoeuvre,  but  that  the  Underwriter  oq 
have  executed  another  manoeuvre,  namely, ft 
put  her  helm  down  at  an  earlier  period  tfci 
did,  that  is,  at  the  moment  when  the  haiS| 
reached  her,  which  it  is  clear  she  did  not m 
which  if  she  had  done  would  have  avoAj 
collision.  She  would  have  brought  her  m 
the  wind,  and  there  would  have  beenoM 
sion. 

Their  Lordships  are,  therefore,  compeBrfl 
that  the  Underxoriter  was  also  to  blanw 
collision ;  and  the  decree  which  they  will 
advise  Her  Majesty  to  make  will  be  is 
To  reverse  both  the  decrees  of  the  Coat 
there  being  cross  suits  in  this  case,  andtf 
in  both  suits  that  both  ships  are  to  b' 
the  damages  be  assessed  according  to 
ralty  rule;  and  that  each  party  must 
own  costs  in  the  court  below  and  of  thB 

Solicitor  for  appellant,  Thomas  Coop** 

Solicitors  for  respondent,  BUchof, 
Bischoff. 
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lent  to  be  skipped  in  one  or  both  of  two 
— A  email  fraction  only  shipped  in  the  given 
—Refiual  to  accept — Meaning  of  "  to  be 
I  "—Effect  of  date  of  bUl  of  lading, 
t  bought  of  plaintiff  600  tone  of  rite,  "  to 
oped  during  tlie  months  of  Starch  ~- 
per  Rajah  of  Cochin."  The  600  tone  were 
5  bags,  only  fifty  of  which  were  put  on 
a  March,  the  rest  6bi'bj  ehippedin  February, 
pon  defendants  refused  to  accept : 
ereing  the  decision  of  the  Court  of  Queen's 
,  that  this  caee  was  undistinguishable  from 
der  0.  Vanderzee  (L.  Rep.  7  C.  P.  530), 
U  there  had  been  no  breach  of  the  contract 
the  goods. 

an  appeal  of  the  plaintiffs  against  a  deci- 
bo  Queen's  Bench  Division  (Blackburn, 
.ad  Lush,  JJ. ),  ordering  judgment  to  be 
for  the  defendants,  pursuant  to  leave 
at  the  trial,  when  the  jury  found  a  ver- 
he  plaiutiQs. 

nisi  for  a  now  trial  for  verdict  against 
had  also  been  obtained,  and  was  now 

lint  iff  sought  damages  for  the  breach  of 
t  to  buy  600  tons  of  rice,  "  to  be  shipped 
le  months  of  March  ^d-  April,  per  Rajah 
i."  There  were,  in  fact,  two  contracts, 
(00  tons,  but  nothing  turned  on  that  fact, 
ase  was  argued  and  judgment  proceeded 
e  had  been  but  ono  for  600  tons. 
co  was  shipped  in  8200  bags,  in  four 
i  bill  of  lading  being  given  for  each  parcel 
aplete  as  follows : 

wy  23 1780  bag*. 

24 1780      „ 

28  3560      „ 

3  1080      „ 

&0O  bags. 
fty  bags  were  put  on  board  actually  in 
The  ship  sailed  on  the  10th  March,  and 
il  defendant  refused  to  accept,  on  the 
iat  the  shipment  had  not  been  within  the 
lircd  by  the  contract. 
se  iu.  the  court  below  is  reported  ants  p. 
icp.  1  Q.  B.  D.  470;  34  L.  T.  Rep.  N.  8. 

Q.C.  and/.  C.  Matthew,  for  plaintiffs.— 
t  below  treat,  this  contract  as  if  the  600 
d  be  broken  up  into  parcels  for  the  pur- 
lipment.  That  cannot  be  done,  there  can 
one  shipment,  and  that  is  not  complete 
st  bill  of  lading  is  signed.  That  must 
be  so  when  the  ship  is  named,  as  it  is  hers, 
in  tract  there  is  no  mention  of  the  bill  of 
It  was  otherwise  in  Alexander  v.  Vander- 
tep.  7  C.  F.  530).  The  judgment  below 
this  length,  if  there  is  a  contract  for  300 
nothing  said  about  the  bill  of  lading,  and 


if  100  be  shipped  in  the  previous  month,  and  a  bill 
of  lading  happen  to  be  signed,  the  rest  shipped  and 
a  bill  of  lading  as  to  them  signed  in  the  proper 
months,  the  contract  is  broken.  [Brett,  J.A. — Is 
not  the  real  point  that  the  judgment  below  makes 
the  bill  of  lading  a  part  of  the  shipment  ?]  It 
does,  bnt  there  is  no  mention  of  the  bill  of  lading 
in  the  contract.  The  only  shipment  the  purchaser 
was  bound  to  take  was  ono  for  600  tons.  [Brett, 
J.A. — Even  if  there  had  been  mention  of  the  bill 


not  the  fourth,  he  would  not  have  been  obliged  to 
have  taken  them.]  The  judgment  below  would 
admit  that  if  only  one  bill  of  lading  had  been 
given,  and  that  when  all  had  been  shipped,  i.e.,  in 
March,  the  shipment  would  have  been  good,  and 
yet  there  was  nothing  here  to  prevent  the  first 
three  bills  being  withdrawn,  and  only  one  given 
which  should  cover  the  whole  shipment.  That  is 
of  frequent  occurrence  in  practice.  If  this  con- 
tract is  for  the  court,  it  must  arrive  at  the  same 
conclusion  as  did  the  jury.  But  it  was  properly 
for  tho  jury,  for  there  was  ambiguity  on  the  face 
of  the  contract,  i.e.,  the  phrase  was  clearly  a  busi- 
ness phrase : 

Smith  v.  Thompson,  8  C.  B.  44. 

Oainsford  Bmce  (Benjamin,  Q.C,  with  him),  for 
defendants. — If  it  was  f or  the  j  ary,  the  evidence 
was  practically  all  in  my  favour,  and  the  judge 
should  have  directed  a  verdict  for  defendants. 
What  is  the  meaning  of  a  March  or  April  ship- 
ment P  You  are  asked  to  say  March  means  Febru- 
ary. A  substantial  quantity  at  least  should  have 
beeu  shipped  in  March  or  April,  which  was  clearly 
not  the  case  here.  In  Alexander  v.  Vanderzee, 
(L.  Rep.  7  C.  P.  530),  the  contract  was  substan- 
tially for  a  cargo,  and  a  cargo  cannot  be  said  to  be 
shipped  till  the  whole  cargo  has  been  put  on  board. 
Moreover,  in  that  case,  the  bulk  was  put  on  board 
within  the  contract  months.  There  must  be  some- 
thing to  fix  the  date  of  shipment  if  the  time  when 
the  goods  are  put  on  board  does  not  do  so,  and 
the  bill  of  lading  does  that  more  conveniently 
than  anything  else,  for  tho  time  when  the  ship 
sails  is  too  uncertain.  [Beett,  J.A. — But  the 
shipment  is  of  600  tons.  It  comes  to  this;  is 
there  any  shipment  of  a  special  amount  till  the 
whole  is  shipped  ?] 

Colien,  Q.C,  in  reply.  —The  witnesses  had  no 
usage  to  speak  to;  each  hod  merely  his  own 
opinion  on  the  subject  to  give.  That  is  the  case 
over  and  over  again.  Tho  President  of  the  Rice 
Association  was  colled,  and  he  said  he  never 
knew  of  ench  a  question,  and  bad  never  heard  of 
Alexander  v.  Vanderzee. 

Car  adv.  vult. 

Jan.  22.— The  judgment  of  the  court  was  deli- 
vered  by 

Mkllish,  L.J. — The  question  we  have  to  deter- 
mine is  whether  the  Queen's  Bench  Division  have 
properly  held  as  a  matter  of  law  contrary  to  the 
finding  of  tbe  jury,  that  the  defendants  were 
justified  in  refusing  to  accept  the  600  tons  of  rice 
upon  the  ground  that  they  were  not  snipped  in 
March  ^  April,  within  the  meaning  of  the  two 
contracts  between  the  parties. 

The  court  below  came  to  the  conclusion  that 
they  were,  upon  the    ground  that  t 
of    rice    must   bo    deemed  to  have  J 
pletely    shipped   at  the  time  wh 
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lading  for  that  parcel  was  signed,  and  that, 
therefore,  nine- tenths  of  the  whole  quantity 
were  shipped  in  February,  and  it  is  obvious  that 
if  the  whole  600  tons  had  been  shipped  under  one 
bill  of  lading  instead  of  being  shipped  iu  four 
parcels  under  four  different  bills  of  lading,  the 
court  below  would  have  come  to  a  different  con- 
clusion, and  would  have  held  tho  case  to  have 
been  governed  by  Alexander  v.  Vanderzee  (L.  Rep. 
7  C.  P.  530)  because  they  admit  that  the  1080  bags 
included  in  the  last  bill  of  lading  ought  to  be  held 
to  have  been  shipped  in  March,  because  (he  last 
fifty  bags  of  that  parcel  were  put  on  board  in 
March. 

We  have,  therefore,  to  consider  whether, 
having  regard  to  the  terms  of  the  two  con- 
tracts, the  circumstances  of  several  bills  of 
lading  having  been  signed  for  different  parcels  of 
the  rice,  instead  of  the  whole  being  shipped  under 
one  bill  of  lading  makes  any  difference ;  and  we  are 
of  opinion  that  it  does  not.  A  bill  of  lading  is  no 
part  of  the  shipping  or  shipment  of  the  cargo.  It 
is  only  a  declaration  that  the  cargo  mentioned  has 
been  shipped,  and  is  to  be  delivered  on  certain 
conditions.  The  contracts  contain  no  reference 
whatever  to  bills  of  lading.  They  were  contracts 
to  deliver  rice  ex-quay  or  ex-warehouse.  The 
first  contract  might  have  been  fulfilled  by  the 
delivery  of  any  300  tons  out  of  the  600  tons  of  rice 
shipped  under  all  the  bills  of  lading,  and  the 
second  contract  by  the  delivery  of  the  remaining 

Suantity,  and  we  think  that  the  question  we  have  to 
etermine  is  practically  the  same  (and  the  parties 
themselves  have  treated  it  so),  as  if  there  had  been 
only  one  contract  to  sell  600  tons ;  and  that,  as  the 
bills  of  lading  were  not  to  be  transferred  by  the 
vendor  to  the  purchaser,  it  could  not  matter 
whether  the  goods  were  shipped  by  the  vendor 
under  one,  or  under  several  bills  of  lading. 

The  real  question  is  whether,  in  order  to  fulfil  a 
contract  that  the  600  tons  should  be  shipped  in 
March  or  April,  it  is  necessary  that  the  whole  600 
tons  should  have  been  put  on  board  in  March  or 
April,  or  whether  it  is  sufficient  that  the  shipment 
should  have  been  completed  in  March  or  April; 
and  this  seems  to  me  to  be  substantially  the  same 
question  as  that  which  was  decided  by  the  Court 
and  jury  in  Alexander  v.  Vanderzee  (L.  Rep.  7 
C.  P.  530).  The  word  "shipped"  is,  wo  think, 
capable  of  both  construction?,  and  if  it  be 
admitted  that  its  literal  meaning  would  imply 
that  the  whole  quantity  must  be  put  on  board 
during  the  specified  time,  that  is  a  construc- 
tion which  seems  to  put  a  great  additional 
burden  on  the  seller  without  any  correspond- 
ing benefit  to  the  purchaser,  and  the  conse- 
quence of  adopting  it  would,  we  think,  be*  that 
purchasers  would,  without  any  real  reason,  fre- 
quently obtain  an  excuse  for  rejecting  contracts 
when  prices  had  dropped.  The  sole  object  of  the 
purchasers  of  such  produce  as  that  in  question  in 
this  case  in  confining  the  sellers  to  a  particular  time, 
within  which  the  goods  must  have  been  shipped 
is,  as  far  as  appears*,  that  he  may  know  when  the 
goods  are  likely  to  arrive.  That  object  seems  as 
effectually  obtained  by  knowing  when  the  ship- 
ment will  be  or  has  been  completed  as  by  knowing 
when  each  part  of  the  goods  was  put  on  board.  Wo 
therefore  bhonld  entirely  agree  with  the  decision  in 
Alexander  v.  Vandnrzee  (L.  Rep.  7  C.  P.  5:  JO),  even 
if  that  decision  was  not  binding  on  me.  We  are  of 
opinion,    therefore,    that    the  judgment    of    the 


Queen's  Bench  Division  to  enter  the  verdk 
the  defendants  ought  to  be  reversed. 

We  have  next  to  consider  whether  the 
granted  by  the  Court  of  Appeal  for  a  net 
upon  the  ground  that  the  verdict  was  again* 
weight  of  evidence  ought  to  be  made  abet 
and  on  this  part  of  the  case  we  have 
considerable  doubt.  Several  witnesses, 
amongst  others  the  plaintiff  himself  hift 
posed  that  they  understood  the  word  "skip 
to  mean  put  on  board,  and  that  the  i 
quantity  sold  must  bo  put  on  board  w 
the  specified  time  ;  and  no  witness  says  tin 
word  in  mercantile  usuage  has  any  other  mai 
and  the  jury  appear  to  have  baaed  their  it 
upon  a  distinction  which,  though  made  by  a 
two  witnesses,  we  do  not  think  satis&d 
between  contracts  in  which  the  ship  is  n 
and  contracts  which  may  be  fulfilled  by  deln 
goods  out  of  any  ship.  On  tbe  other  hand  we 
it  is  obvious,  on  reading  through  the  end 
that  each  witness  was  not  speaking  to  103 
mercantile  meaning  which  the  word  "ship 
or  "  shipment "  bears,  but  was  putting  ha 
construction  on  the  word;  and  as  person 
are  not  lawyers  are  apt  to  do,  interpret© 
word  literally.  No  witness  stated  that  be 
known  instances  of  sroods  rejected,  and 
rejection  acquiesced  in,  although  the  shipoea 
been  completed  within  the  appointed  time,  bs 
the  whole  of  the  goods  were  not  pat  on  I 
during  that  time ;  and  this  is  the  sort  of  erii 
which,  in  my  opinion,  ought  to  be  given  befor 
rule  established  by  the  case  of  Alexander  r.  \ 
derzee  (L.  Rep.  7  C.  P.  530),  is  departed  from, 
not  believe  that  if  a  new  trial  was  ordered,! 
evidence  could  be  obtained. 

I  am  of  opinion,  therefore,  that  the  role  I 
new  trial  should  be  discharged. 

Judgment  for  the  plaiatjfi 

Solicitors  for  the  plaintiffs,  Steven*,  Wilk'm 
and  Harries. 

Solicitors  for  the  defendants,  Latley  and  M 


Xov.  15, 1876*;  Jan.  22, 1877. 

(Before  Kblly,  C.B.,  Mellish,  L.J.,  Bun *i\ 

Amphlett,  JJ.A. 
Tully  v.  Howukg. 
Vessel  chartered  for  a  stated  time — Dete*i& 

order  of  Board  of  Trade — Refusal  of 

to  accept. 
Tito  charterer  of  a  vessel  chartered  for  a 

tim*»t  commencing  on  a  named  day  who 

have  the  vessel  on  the  day  agreed  on,  is ' 

to  cancel  the  charter. 
The  plaintiff  chartered  a  vessel  of  tht 

for  twelve  months  from  a  named  day ;  (k\ 

was  detained  by  the  Board  of  Trade  jtf 

and  was  not  ready  for  tlie  plaintiff** 

months  after  date. 
Held  {affirming  the  judgment  of  tlie  Q*«»« 

Division),  that  time  was  the  essence  oj "i" 

tract,  and  that  the  plaintiff  was  entiHd] 

pudiate  the  charter. 
This   was   an  appeal   by   the  defendant 
decision  of   the  Queen's  Bench  Diriakavj 
judgment  for  the  plaintiff  on  a  claim 
advanced   by  the  plaintiff    to  the 
account  of  a  ship  which  he  had 
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I  which  he  had  refused  to  load,  as 
3  not  ready  at  the  time  agreed  on. 
r-party,  bo  far  as  material,  was  as 

mutually  agreed  bet  ween  L.  W.  Howling, 
the  ship  or  vessel  called  the  Conquest,  of 
burden  of  187  tons  register  admeasnre- 
.bonts,  whereof  William  Saraon  is  master, 
rland,  bound  to  London,  and  Messrs. 
nd  Co.,  merohants  and  freighters  of  the 
iwelve  months,  for  as  many  consecutive 
ship  can  enter  upon  after  the  completion 
voyage  at  and  from  Sunderland  to  Lon- 
hip  being  tight,  staunch,  and  strong,  and 
,ted  for  the  voyage,  the  said  master,  with 
hall,  with  the  first  opportunity,  load  a  full 
argo  of  coals  in  river  or  dock,  at  an  ap- 
rops,  or  staiths,  and  being  so  laden  shall 
red  to  London,  or  so  near  thereto  as  she 
and  deliver  the  same  to  the  order  of  the 
or  their  assigns,  he  or  they  paying  freight 
the  rate  of  7s.  per  ton. 
ipletion  of  the  first  voyage,  and  when 
were  ready  to  load  the  ship,  she  was 
tained  by  the  Board  of  Trade  as  un- 
rhe  plaintiffs  thereupon  declined  to 
charter-party,  and  brought  an  action 
efendant  to  recover  301.  for  advances 
lefendant,  whilst  admitting  the  plain- 
et  up  a  counter  claim  for  damages  in 
i  plaintiff's  refusal  to  take  the  ship. 
)f  the  case  are  set  out  fully  in  the 
the  Court  of  Appeal, 
laving  been  entered  at  the  trial  for 
t  for  1221.  damages,  from  which  the 
by  the  plaintiff  was  to  be  deducted, 
i,  pursuant  to  leavo  reserved,  moved 
Bench  Division  to  set  aside  the  judg- 
defendant  and  enter  judgment  for  the 

m. 

75. — Waddy,  Q.C.  and  Orompton,  for 

'  the  defendant. 

C.J. — This  case  seems  to  my  mind 
r.  The  cases  cited  by  Mr.  Webster 
cation ;  they  were  not  cases  in  which 
was  one  that  had  reference  to  a  given 
e  use  of  the  ship  for  a  given  time, 
the  essence  of  toe  present  contract. 

says :  "  I  want  a  vessel  for  twelve 
i  a  given  date ; "  or,  if  you  please, 
rmi  nation  of  a  given  voyage."  I  think 
•  of  doubt  which  of  those  two  is  the 
iction  of  the  contract,  but,  taking  it 
rbat  it  comes  to  is  this :  the  bargain 
aintiff  is  to  have  the  use  of  the  ship 
onths,  but  the  defendant  is  not  in  a 
live  him  the  ship  for  twelve  months 
3  from  which  it  was  agreed  the  term 
,  whether  it  was  a  given  date  or  the 
of  a  given  voyage.  He  is  not  in  a 
;ive  him  the  use  of  the  vessel,  because 
h  a  state  that  neither  the  owner  nor 
r  would  be  justified  in  sending  her  to 
defendant  admits  that  to  be  the  case, 
ipon  himself  to  repair  the  vessel.  By 
is  taking  the  vessel  back  on  his  own 
air  he  makes  it  impossible  for  him  to 
part  of  the  contract,  which  is  that  the 
all  have  the  use  of  the  vessel  for 
bs  from  a  given  period.  Therefore, 
i  that,  if  the  charterer  is  to  take  the 
,  he  must  take  her  not  for  twelve 

for  twelve  months  less  two  months. 

cannot  be  said  that  there  was  not  a 

L,  N.  8. 


substantial  deviation  from  the  contract.  I  am  of 
opinion  that  under  the  circumstances  the  plaintiff 
was  perfectly  justified  in  saying,  "  What  I  bar- 
gained for  was  the  use  of  the  ship  for  a  consecutive 
series  of  voyages ;  you  cannot  give  me  that,  and  I 
am  not  bound  to  go  into  the  market  to  get  some 
other  ship  and  make  some  other  bargain,  which 
may  be  advantageous  or  disadvantageous  to  me.'9 
I  think  these  facts  distinguish  the  case  from  those 
cited  by  Mr.  Webster,  in  none  of  which  was  timo 
of  the  essence  of  the  contract. 

Mellor,  J. — I  am  of  the  same  opinion.  I  think 
there  is  nothing  in  the  contract  to  show  that  the 
time  might  be  divided  into  months.  The  contract 
which  was  contemplated  was  a  contract  for  twelve 
months.  During  a  substantial  part  of  the  twelve 
months,  quite  sufficient  to  frustrate  the  object  of 
the  contract,  there  was  an  inability  to  comply  with 
the  bargain  which  had  been  come  to  between  the 
plaintiff  and  the  defendant.  Under  these  circum- 
stances I  cannot  entertain  any  doubt  that  it  was 
such  a  failure  as  entitled  the  plaintiff  to  say,  "  I 
will  end  the  contract  and  find  some  other  means  of 
carrying  out  my  object." 

Lush,  J. — I  am  of  the  same  opinion.  The  bar- 
gain was  a  bargain  for  the  use  of  a  ship  for  twelve 
months,  and  the  owner  was  not,  at  the  time  when 
the  contract  began  to  run,  enabled  to  give  the 
charterer  that  use,  and  was  unable  to  give  it  for 
two  months  afterwards.  In  my  opinion,  under 
these  circumstances,  the  charterer  may,  if  he 
pleases,  repudiate  the  contract,  because  he  con- 
tracts for  twelve  months'  service,  and  he  is  not 
bound  to  take  ten  months'  service.  The  cases 
cited  by  Mr.  Webster  stand  on  an  entirely  dif- 
ferent footing.  All  those  were  cases  of  voyage 
charters.  Where  a  ship  is  chartered  for  a  voyage 
without  any  definite  period  for  the  commencement 
of  the  voyage,  and  a  delay  takes  place,  the  ques- 
tion is,  whether  that  delay  is  so  great  as  to  frus- 
trate the  object  for  which  the  charterer  entered 
into  the  charter-party.  Here  it  is  not  so.  The 
plaintiff  cannot  have  the  services  of  the  ship  he 
contracted  for  during  twelve  months,  and  the 
question  is  to  be  determined  upon  the  construc- 
tion of  the  contract  itself.  Here  he  bargained  to 
have  the  services  of  the  ship  for  twelve  months 
from  the  time  when  she  should  return  from  tho 
voyage  from  Sunderland  to  London,  which  she 
was  about  to  commence,  and  she  had  returned 
from  the  voyage  on  the  23rd  March.  Then  the 
time  began  to  run  for  which  he  stipulated  to  have 
the  services  of  the  ship.  It  is  then  discovered 
that  the  ship  is  in  such  a  state  that  the  owner  is 
not  able  to  take  her  to  sea.  Then  tho  order  came 
from  the  Board  of  Trade,  and  it  takes  two  months 
to  repair  her.  After  that  time  the  shipowner 
says :  "  You  are  bound  to  take  her  for  the  rest  of 
the  time."  But  I  apprehend  that  on  no  principle 
could  he  say  that.  This  is  entirely  different  from 
a  case  of  a  voyage  charter,  where  the  only  question 
is  whether  the  delay  is  so  great  as  to  make  it  use- 
less to  prosecute  the  voyage  to  its  intended  end. 
I  cannot  say  that  I  have  the  slightest  doubt  upon 
the  point;  therefore  the  judgment  must  be  set 
aside,  and  the  judgment  entered  for  the  plaintiff. 

From  this  judgment  the  defendant  appealed.  . 

Nov.  15, 1876.— Philbrick,  Q.O.  and  Webster  for 

the  appellant. — The  question  here  is  whether  time 

is  of  the  essence  of  the  contract ;  the  contention 

I  for  the  defendant  is  that  there  was  no  contract  for 
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twelve  months,  beginning  at  a  fixed  date.  Th< 
condition  aa  to  the  staunchness  or  tho  ship  is  Dot 
a  condition  precedent,  and  tho  delay  was  not  finch 
aa  to  completely  frustrate  the  object  of  the  con- 
tract, so  aa  to  justify  the  plaintiff's  refusal  to  load. 
If  the  judgment  of  the  court  below  is  right  even 
.  a  day's  delay  would  have  avoided  this  contract, 
and  that  is  in  contradiction  to  the  current  oi 
authority.  If  the  plaintiff  has  any  claim,  it  is  by 
a  cross  action,  and  even  then  he  cannot  ahow  that 
he  has  done  all  in  his  power  to  mitigate  the 
damages  by  hiring  a  vessel  for  two  months 
during  which  the  ship  was  delayed,    Tbey  cited 

Boons  v.  Kyre,  2  W.  Bl.  1312 ; 

Han  v.  Ronnie,  5  H.  A  N .  19 ; 

Tarabochia  V.  Hickie,  !  H.  4  N.  188  J 

Havelock  v.  Oeddes,  10  Eait,  555 ; 

Dimach  v.  CorUtt,  12  Moo.  P.  C.  199  ; 

Behn  t.  Summm,  3  B.  A.  B.  751 ; 

Jackson  v.  Union  Marine  Insurance  Company,  ante, 
vol.  2,  p.  435 ;  L.  Hop.  8  C.  P.  572 ; 

Potter    v.  Rankin,  ante,    vol.  2,  p.  65;  L.   Rep.  6 
H.  of  L.  83 ; 

McAndrea  t.  Chappie,  L.  Bep.  1  C.  P.  6*3  ;  2  Mar. 
bw  Caa.  O.  S.  239. 
Crtmvpton  {Waddy,  Q.C.  with  him)  for  the 
plaintiff. — The  defendant  contracted  to  supply  a 
named  vessel  in  a  specified  condition  on  a  fixed 
date,  he  has  failed  to  do  this,  and  the  plaintiff  is 
consequently  free  to  throw  np  the  charter.  The 
plaintiff  was  not  bound  to  commit  himself  to 
fresh  risks  by  hiring  another  vessel.  This  breach 
goes  to  tbe  root  of  the  contract,  and  frustrates 
the  plaintiff's  object  in  hiring  the  vessel. 

Bradford  V.  William;  L.  Eep.  7  El.  259. 

TFeoeter  in  reply. 

Cur.  adv.  vult. 

Jan.  22,  1877.— The  judgment  of  Kelly,  C.B., 
Mellish,  L.  J.,  and  Amphlett,  J. A.,  was  de- 
livered by 

Mellibii,  L.J. — This  was  an  appeal  from  a 
judgment  of  tbe  Queen's  Bench  Division  order- 
ing a  verdict  which  at  the  trial  had  been 
entered  for  the  defendant  on  a  counter  ■claim  for 
921.  to  be  entered  for  the  plaintiff  for  301.  pur- 
suant to  leave  reserved. 

Tho  defendant  admitted  that  he  owed  the 
plaintiff  the  :i0(.,  nnd  the  only  question  in  the 
cause  won,  whether  the  defendant  under  tbe  cir- 
cumstances proved  at  the  trial  was  entitled  to 
succeed  on  a  counter- claim  by  which  he  sought 
to  recover  dnmages  from  tbe  plaintiff  on  account 
of  the  plaintiff  having  refused  to  perform  a  charter- 
party  fie  bad  enteredinto  with  the  defendant. 

By  this  charter-party  it  was  agreed  that  the 
defendant's  vessel,  tho  Conquest,  then  in  tbe 
port  of  Sunderland,  and  bound  for  London, 
should  be  chartered  to  the  plaintiff  for  twelve 
months,  I'or  as  many  consecutive  voyages  between 
Sunderland  and  London  as  the  said  ship  could 
enter  upon  after  the  completion  of  the  then 
present  voyage.  The  Conquest  duly  completed 
tier  then  present  voyage,  and  returned  to  Sunder- 
land in  March  1875.  On  tbe  8th  April  the 
defendant  gave  notice  to  the  plaintiff  that  on  tbe 
9th  April  the  Conquest  would  be  ready  to  receive 
her  cargo,  and  it  was  admitted  in  the  argument 
before  us  that  tbe  year  for  which  the  Conquest 
was  chartered  began  to  run  on  the  9th  April. 
The  plaintiff  endeavoured  to  procure  a  cargo  for 
the  Conquest,  but  for  some  time  he  was  unable  to 
procure  one.  He  then  determined  to  load  the 
Conquest  on  his  own  account,  and  on  the  20th 


April  gave  notice  to  the)  master  thai  he  ai 
to  load.  Before,  however,  any  cargo  to 
loaded,  the  officer  of  the  Board  of  Trade . 
to  tbe  vessel  taking  any  cargo  oo  b 
account  of  her  being-  un  seaworthy,  sod 
7th  May  a  formal  order  was  issued  i 
the  Conquest  until  she  was  repaired.  Tb 
the  plaintiff,  on  tbe  9th  May,  not  beingebl 
the  vessel,  gave  notice  to  the  defendant 
recinded  tbe  charter.  The  defendant  pi 
without  delay  to  repair  the  Conquest,  mid 
17th  June  she  was  repaired  and  ready  to 
cargo,  but  the  plaintiff  refused  to  Iced  her. 

These  being  the  circumstances  of  the  as 
been  decided  by  the  Queen 'b  Bench  Divia 
the  plaintiff  was  justified  in  rescinding  the 
and  In  refusing  to  load  the  Conquest,  and  • 
opinion  that  tbeir  judgment  ought,  to  be  u 

It  was  admitted  in  the  argument  heron 
the  year  for  which  the  Conquest  was  ct 
commenced  on  the  9th  April,  and  tl 
Conquest  was  not  really  ready  to  receive  a 
that  the  plaintiff  could  have  had  the  use 
until  the  17th  Jnne,  and  therefore  the  q 
simply  ia  :  la  a  person  who  has  agreed  to 
a  vessel  for  twelve  months,  commencing  fi 
9th  April,  bound  to  wait  until  the  17t 
before  he  obtains  possession  of  the  vessel, 
be  then  bound  to  take  her  for  a  period 
thou  ten  months?  In  other  words,  in  * 
for  a  stipulated  time,  is  the  time  of  tbe  eet 
the  contract,  or  is  the  charterer  bound  tob 
vessel  for  a  substantially  different  time  fti 
time  specified  in  tbe  charter  p  We  are  of  < 
that  as  in  a  charter  for  a  voyage,  tbe  If 
voyage  would  be  of  the  essence  of  tbeea 
and  tbe  charterer,  if  he  conld  not  have  thai 
the  vessel  for  the  specified  voyage,  would  t 
bound  to  take  her  for  any  other  voyage,  ■ 
charter  for  time,  if  the  charterer  cannot  an 
vessel  for  tbe  specified  time,  be  is  not  boa 
take  the  vessel  for  a  shorter  time,  era tst 
tially  different,  time,  but  that  if  he  cannot  gt 
vessel  for  the  specified  time  he  may  ton 
the  charter. 

In  all  contracts  which  are  to  be  aw 
performed,  the  party  wbo  claims  perfof 
must  be  ready  to  perform  his  part  ef 
contract,  and  cannot  compel  the  opposite  I 
to  take  something  substantially  different  1 
that  which  he  contracted  to  give  *■ 
there  ia  an  agreement  to  sell  a  hundred  aH 
of  wheat,  tbe  purchaser  is  not  hound  to* 
ninety  quarters,  though  the  price  of  a~ 
fallen,  and  it  ia  for  his  advantage  to 
amaller  quantity.    " 

case,  the  plaintiff  can  say, 
charter  the  Conquest  from  the  17th  JaMlj 
the  9th  April  1876,  and  therefore  I  will  aT 
ber  for  that  period." 

Several  cases  were  referred  to,  hat  I 
one    of  tbem  which    related 
wan  the  case  of   Havelock    v.    Geddes  if 
In    that    case,    however, 

the  pleadings,  as  is  repeatedly  i 

Lord   Ellenborough   in    his    judgment,  4 
charterer  had  had  the  nse  of  the  *c*M 
the  action  was  brought  to  r 
earned,  and  therefore  tbe  court  nook. 
it  was  no  defence  that    the  ship.} 
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d  at  the  commencement  of  the  charter  in 
ne;  bat  it  was  not  held  that  a  charterer 
,d  chartered  a  vessel  for  twelve  months  is 
to  accept  the  use  of  the  vessel  for  a 
itially  different  period,  nor  is  any  opinion 
led  to  that  effect.  The  other  cases  which 
ted  seem  to  us  to  have  no  bearing  on  the 

ft,  J.  A.— I  agree,  not  on  the  ground  that 
s  in  such  a  charter  a  warranty  that  a  ship 
be  seaworthy  on  the  day  when  the  charter 
immence,  with  a  right  to  reject  tho  ship  if 
.rranty  is  not  complied  with,  nor  on  the 
ile  that  time  was  the  essence  of  the  con- 
bat  on  the  ground  that,  under  the  circum- 
t  proved  at  the  trial,  the  jnry  might,  and 
should,  in  reason,  have  found  that  the  ship 
)t  fit  for  the  purpose  for  which  she  was 
■ed,  and  could  net  be  made  fit  within  any 
hich  would  not,  have  frustrated  the  object 
adventure.  Judgment  affirmed. 

aitors  for  appellant,  Lowlets  and  Co. 
A\ar  for  respondent,  Hiehin. 


Eurliten  »t-L*w, 

Monday,  March  12, 1877. 
More  James  and  Me  lush,  L.JJ.,  and 
B  ago  all  at,  J.  A.) 
appeal  from  the  adm1raltt  division. 
The  Swallow. 
on — Dumb    barge — Lights — Inevitable    aeei- 
— Practice — Material*  for  appeal — Judgment 
ourt  below — Costs, 

a  collision  occurs  between  a  dumb  barge 
out  lights  and  a  steamer  on  a  dark  night  in 
■toer  Thames,  there  is  no  presumption  of  law 


It  Ml 


all  c 


taryfor  those  who  allege  negligence,  causing 
lUiston,  on  the  part  of  another  vessel,  to 
eit. 

easons  for  judgment  of  the  County  Court 
je,  as  well  as  for  tltat  of  the  High  Court, 
Id  be  before  the  Court  of  Appeal  when  a 
\er  appeal  is  allowed  to  that  Court. 
not  allowed  when  the  Court  of  Appeal  ra- 
ni the  decision  of  the  court  below,  in  an 
■alfor  which  permission  was  necessary. 
ras  an  action  for  damage  sustained  by  the 
barge  Rhine  in  a  collision  which  took  place 
skwall  Beach,  in  the  river  Thames,  on  the 
an.  1876,  between  that  barge  and  the  steam - 
Swallow,  belonging  to  the  General  Steam 
ation  Company.  It  appeared  that  the  barj^e 
jout  3  a.m.,  going  down  with  the  tide,  deeply 
with  a  oargo  of  copper  ore ;  she  had  no  lights 
ted.  The  Swallow  was  coming  up  the  river 
oyage  from  Oatend,  the  weather  was  thick, 
,oee  on  board  the  Swallow  did  not  see  the 
until  close  to  her,  owing,  it  was  alleged,  to 
ct  that  there  was  another  barge,  light,  and 
are  higher  out  of  the  water  tban  the 
.  coming  down  behind  her,  which,  in 
larkuess,    rendered     the    Rhine    invisible 

it  was  too  late  to  avoid  a  collision. 
nn  as  the  light  barge  was  observed,  right 

the  helm  of  the  Swallow  was  ported,  and 
rge  hailed,  and  on  the  Rhine  being  distin- 


guished the  engines  of  the  Swallow  w 

full  speed ;  nevertheless  the   Swallow   struck  the- 

barge  and  sunk  her. 

The  cause  was  originally  instituted  in  the  City  of 
London  Court,  and  on  the  4tb  July  1876.  came  on 
for  hearing  before  Mr.  Commissioner  Kerr  and 
nautical  assessors,  when,  after  examination  of 
witnesses,  and  after  consultation  with  the 
nautical  assessors,  the  learned  judge  gave  judg- 
ment for  tbe  plaintiffs,  on  the  ground  that  he  was 
advised  by  the  nautical  assessors  that  the  Swallow 
was  to  blame,  adding,  however,  that  "  Possibly,  if 
he  had  had  to  decide  the  matter  he  might  have 
come  to  a  different  conclusion." 

From  this  judgment  the  defendants  appealed, 
and  on  the  2nd  Deo.  1876,  the  appeal  came  on  for 
hearing  before  the  judge  of  the  High  Court  oE 
Admiralty,  assisted  by  Trinity  Masters. 

Butt,  Q.C.  and  Phill-more,  for  the  appellants. 

Cohen,  Q.C.  and  Sail,  for  the  respondents. 

Sir  R.  Pkillimork.— This  is  an  appeal  from  a 
judgment  of  Mr.  Commissioner  Kerr,  in  the  City 
of  London  Court.  The  facts  are  very  short  and 
simple.  The  collision  took  place  between  the 
steamship  Swallow,  belonging  to  tbe  General 
Steam  Navigation  Company,  and  a  barge  called 
the  Rhine,  on  the  20th  Jan.,  at  night,  when  off 
Blackwall  Point,  the  steamer  ran  down  the  barge. 
The  papers  laid  before  the  court  show  that  the 
learned  judge  himself  was  of  opinion  that  the 
steamer  was  not  to  blame,  but  as  the  nautical 
assessors,  who  are  admitted  to  be  competent  to 
discharge  their  duty,  came  to  the  conclusion  that 
she  was,  he  thought  it  right  to  obey  their  direc- 

Now,  nnf  ortnnately,  there  are  no  reasons  stated 
why  the  nautical  assessors  came  to  this  con- 
clusion, and,  in  this  most  unsatisfactory  state  of 
things,  as  far  as  I  can  gather  from  the  arguments 
of  counsel  and  from  tbe  evidence  before  us,  it 
appears  to  be  conceded  that  the  barge  was  in  no 
way  to  blame. 

I  have  ruled  that  it  was  not  her  duty  to  carry 
lights  [The  Owen  Wallis,  onto,  vol.  2,  p.  206  J  L.Rop. 
4  Ad.  &  Ecc.  175 ;  30  L.  T.  Rep.  K.  S.  41),  and,  with 
that  exception,  there  are  no  facts  which  show  that 
she  was  in  any  way  to  blame.  It  is  admitted  that 
the  weather  was  not  such  as  to  justify  a  collision, 
that  both  the  barge  and  the  steamer  were  justified 
in  navigating  the  river,  and  there  was  no  fog  that 
prevented  their  seeing  each  other  at  such  a  dis- 
tance as  to  have  enabled  them  to  take  proper  pre- 
cautions. There  is  no  dispute  as  to  the  law  that 
it  was  tbe  duty  of  the  steamer  to  keep  dear  of  tho 
barge ;  and,  if  tbe  barge  was  not  to  blame,  it 
seems  difficult  to  avoid  the  conclusion  that  tho 
author  of  the  collision,  the  vessel  inflicting  the 
blow,  must  be  the  one  in  fault. 

Under  these  circumstances,  I  do  not  think 
that  I  can  reverse  the  sentence  of  the  court 
below.  I  say  this  because  I  have  looked, 
and  with  some  anxious  consideration,  with  the 
assistance  or  the  Elder  Brethren,  at  the  ques- 
tion whether  the  law  with  respect  to  the  navi- 
gation of  the  Thames  by  barges  should  not  under- 
go some  alteration,  which  is  a  matter  well  worthy 
of  consideration ;  because  it  may  well  be  that  some 
regulations  might  be  made  with  regard  to  carry- 
ing lights,  and  with  regard  to  the  weather  when 
they  should  carry  lights.  But,  looking  to  the 
existing  law,  I  do  not  think  I  ahonld  be  justi- 
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fied  in  reversing  the  sentence  of  the  court  below, 
and,  therefore,  I  dismiss  the  appeal  with  costs. 

I  will  give  permission  to  appeal.  It  is  very  de- 
sirable that  there  should  be  a  further  hearing. 

From  this  judgment  the  defendants,  owners  of 
the  Swallow,  in  accordance  with  the  permission 
granted,  again  appealed. 

March  12. — 2?utf,Q.C.and  Clarkson  for  appellants. 
— The  tide  was  running  down  four  knots,  and  the 
steamer  was  only  coming  up  two  or  three  knots 
an  hour  over  the  ground.  She  could  not  have  come 
up  more  carefully ;  if  she  had  gone  slower  she 
would  not  have  been  under  command.  She  had  a 
good  look  out,  but  was  prevented  from  seeing  the 
Uhine  in  consequence  of  another  barge  higher  out 
of  the  water,  behind  and  in  a  lino  with  her. 
Undor  the  circumstances  it  was  the  duty  of  the 
barge,  for  the  safe  navigation  of  the  river  by  other 
vessels,  to  make  her  position  known  by  soma 
means.  It  is  true  that  it  has  been  decided  that 
the  rules  as  to  lights  to  be  carried  by  ships  do  not 
apply  to  these  dumb  barges ;  but  that  does  not 
relieve  the  barge  from  the  duty  of  informing  other 
Teasels  by  some  means  or  another  of  her  position, 
**?*t  by  waiving  a  light  or  otherwise.  The  first 
intimation  we  had  of  her  position  was  a  hail  from 
her  to  port  our  helm,  and  immediately  the  order 
was  given  or  board  the  Swallow  "  hard  a  port," 
but  it  was  already  too  late  to  avoid  a  collision. 
The  learned  Judge  of  the  City  of  London  Court 
did  not  himself  consider  that  any  blame  attached 
to  the  Swallow,  but  allowed  himself  to  be  guided 
by  his  nautical  assessors,  and  the  learned  Judge  of 
the  High  Court  of  Admiralty  based  his  judgment 
in  port  on  a  supposed  concession  that  the  barge  was 
not  to  blame,  but  no  such  concession  was  made.  It 
was  argued  that  although  the  barge  need  not 
carry  side  lights,  yet  that  she  was  bound  to  show 
a  light  of  some  sort  under  such  circumstances. 
[James,  L.J. — The  fact  of  a  collision  taking  place 
does  not  necessarily  involve  negligence.]  That  is 
true  ;  but  here  there  was  nothing  to  prevent  the 
barge  showing  a  light,  and  if  she  had  done  so  no 
collision  would  have  happened.  [James,  L.J. — I 
do  not  know  of  any  express  statute  that  obliges  a 
carriage  using  an  ordinary  highway  at  night  to 
carry  lights.]  No ;  but  if  a  carriage  not  carrying 
lights  came  into  collision  with  one  having  lights,  it 
would  be  strong  evidence  of  negligence  on  the  part 
of  the  one  without  lights.  At  all  events,  there  is 
no  evidence  of  negligence  on  the  part  of  the 
steamer,  and  if  a  barge  chooses  to  navigate  the 
river  under  such  conditions  without  a  light,  she 
does  so  at  her  own  risk. 

Cohen,  Q.C.  (with  him  Hall  and  Hannen),  for 
respondents. — The  law  does  not  absolutely,  and  in 
all  cases,  require  a  steamer  to  get  out  of  the  way  of 
other  vessels,  but  when  a  collision  takes  place,  the 
onus  of  proof  is  on  her  to  show  that  she  could  not 
have  avoided  the  collision,  and  she  has  not  satisfied 
it.  [Mellisu,  L.J. — Do  you  contend  that  it  is  not 
necessary  for  the  plaintiffs  in  such  a  case  to  prove 
negligence  on  the  part  of  the  defendant  ?]  The 
negligence  is  necessarily  inferred  from  the  facts. 
If  there  had  been  a  proper  lookout  the  barge 
would  have  been  seen  sooner.  A  witness  on  shore 
says  he  saw  it  250  or  300  yards  off.  If  the  Swallow 
had  exercised  proper  vigilance  the  collision  would 
not  have  occurred :  those  on  board  her  were  well 
aware  that  the  tide  was  running  down  four  knots, 
and  if  they  were  only  stemming  it,  as  they  say, 


two  knots,  yet  they  knew  that  they  must  be  i 
preaching  barges  drifting  at  the  rate  of  six  ho 
and  that  is  a  state  of  things  requiring  an  ana 
of  caution  not  exercised  in  this  case.  1 
nautical  assessor  in  both  courts  below  cooada 
that  the  facts  proved  showed  negligence,  mdt 
Court  of  Apnea!  will  hesitate  to  revem 
decision  depending  upon  technical  nautical  ho 
ledge.  There  is  no  duty  or  obligation  on  »ban*i 
show  a  light,  and  by  doing  so  she  would  be  m 
likely  to  embarrass  approaching  vessels  thai 
not  doing  so.  Those  on  hoard  the  Rhine  did  era 
thing  that  they  ought  to  do ;  they  hsikd  1 
steamer  to  get  out  of  the  way,  and  the  fart  of  I 
not  doing  so  establishes  a  prima  facie  am 
negligence  against  her.  [Jambs,  L.  J. — The  lew 
judge  of  the  High  Court  of  Admiralty  seeai 
think  that  there  is  some  question  of  la w  n  I 
case.]  That  is  as  to  the  duty  of  a  barg9  to  Am 
light  under  any  circumstances,  with  referent* 
his  own  decision  that  they  need  not  do  so  (1 
Owen  Wallii,  ante,  vol.  1,  p.  206 ;  L.  Rep.  4  Ai 
Ecc.  175;  80  L.  T.  Rep.  N.  8.  41.)  [Biggau 
J.A. — It  is  proved  that  the  look-outs  werep 
perly  stationed  on  board  the  Swallow,  and,  in  1 
absence  of  contradiction,  it  must  be  assumed  ti 
they  did  their  duty.] 

Clarkson,  in  reply,  was  stopped. 

James,  L.J. — Do  the  appellants  ask  for  costs? 

Clarkson. — The  appeal  has  been  prosecuted  1 
the  General  Steam  Navigation  Company  u 
question  of  principle ;  if  we  succeed  we  are,  I  dai 
according  to  the  practice  of  the  Court,  entiuait 
our  costs,  but  I  will  not  press  the  claim. 

James,  L.J. — This  case  has  come  before  m  » 
way  which  I  think  might  deserve  some  repnfcl 
ston.  There  is,  no  doubt,  a  question  of  priodjf 
in  this  case  so  far  as  the  General  Steam  ftqf 
tion  Company  is  concerned.  It  is  desir*bkl 
cases  of  this  kind,  upon  a  question  of  foci,  ai 
the  reasons  for  the  decision  of  the  County  W 
judge,  as  well  as  for  that  of  the  judge  of* 
Admiralty  Court,  on  coming  to  us,  should  sal 
ciently  appear.  We  cannot  help  saying  bV 
the  decision  of  the  County  Coart  was  noil 
accordance  with  the  opinion  of  the  judge  A 
tried  the  case,  because  he  thought  liis*J 
obliged  to  decide  it  otherwise  than  he  «•! 
have  done  if  he  had  had  to  decide  it  in  a  tm 
of  common  law  as  an  ordinary  case,  under 
circumstances  he  would  have  nonsuited  the; 
tiff.  One  does  not  know  to  what  exteav 
nautical  assessors  gave  their  opinion  to  him; 
the  collision,  according  to  the  materials  fan 
to  us,  but  it  is  clear  that  the  learned  judge  otl 
Court  of  Admiralty  entertained  considerable  < 
about  the  matter,  and  we  have  got  to  deal 
in  this  way,  not  to  overrule  the  decision  afj 
Admiralty  Court,  but  to  review  the 
of  each  court. 

Now,  our  assessors  think  that,  under 
cumstances,   having    regard  to  the  a 
the  night  and  the    position    of   the 
really  was  a  case  of  inevitable  accident 
cases  the  burthen  of  proof  is  on  the 
alleges  the  negligence  on  the  part  of 
of  the  result  of  whose  acts  he  complains, 
the  evidence  here,  and  with  the  assist 
assessors,  we  are  of  ooinion  that  the 
not  discharged  the  onus  of  proof  on 
of  proving  negligence  on  the  part  <*i 
dants ;  and  there  is  very  strong  evidi 
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a  board  the  Swallow,  that  they  were  using 
trie  caution,  going  at  a  moderate  speed, 
little  way,  and  having  a  proper  look  out ; 
y  gave  further  evidence  that  this  particular 
as  not  seen,  while  another  barge  that  was 
off  was  seen  by  those  on  board  the  Swallow. 
not  help  coming  to  the  conclusion  that  the 
nts  have  exonerated  themselves,  and  that 
ght  to  have  had  the  judgment  of  the  County 

regard  to  the  costs  of  the  hearing  of  the 
peals,  the  latter  one  of  which  has  been 
:ul  here — as  it  really  has  been  a  matter  of 
o  the  General  Steam  Navigation  Company 

them  a  second  appeal  at  all— we  think  that 
bice  of  the  case  will  be  met  by  allowing 
)  costs,  while  relieving  the  barge  from  any 
The  order  for  payment  of  costs  will  be  dis- 

L. 

lsh,  L.J.  and  Baggallay,  J.A.  concurred, 
tors  for  appellants,  Batham  and  Co. 
tor  for  respondents,  Farnfield. 


IGH    COURT   OF   JUSTICE. 
QUEEN'S  BENCH  DIVISION. 

!  by  J.  M.  Lely,  Esq.,  and  M.  W.  McKbllae,  Esq„ 
Barristers -at- Law. 


Friday,  Jan.  19,  1877. 

SCBUTTON  V.   CJIILDS. 

-party — Custom —  Whether  excluded  by  terms 
xrter -party — West  India  ports— Payment  of 
vrage,  whether  by  shipowner  or  charterer, 
intiffs  agreed  with  the  defendant  by  charter' 
•  that  the  defendant's  snip  should  load  at 
adoes,  St.  Kitts,  or  Trinidad,  a  full  cargo  of 
India  'produce,  "  to  be  brought  to  and  taken 
alongside  at  merchant's  risk  and  expense." 
9  words,  with  others,  were  in  print.  The 
er-party  also  contained  the  words  "cargo 
inidad  as  customary."  These  words,  with 
s,  were  in  writing. 

stom  at  Trinidad  is,  that  the  ship  pays  for 
ighterage,  and  the  shipowner  allows  the 
erer  the  reasonable  expense  thereof.  The 
dant's  ship  loaded  at  Trinidad  in  the  custo- 
manner,  but  the  captain  refused  to  pay  the 
irage,  whereupon  the  plaintiffs  had  to  bear  the 
\se  of  it : 

hat  the  stipulation,  "  cargo  at  Trinidad  as 
mary"  worked  an  exception  to  the  stipula- 
is  to  loading  at  merchant's  risk,  and  that  the 
tiffs  were  entitled  to  recover  the  lighterage 
the  defendant. 

as  a  special  case  stated  after  joinder  of 
nnder  the  Judicature  Act  1875,  Order 
V.,  rule  2,  pursuant  to  the  order  of 
r,  J. 

a  or  about  the  26th  Feb.  1875,  a  charter- 
ras  entered  into  between  the  plaintiff  and 
endant,  being  a  document  partly  in  writing 
rtly  in  print,  and,  save  as  mentioned  in  the 
paragraph  of  the  case,  as  follows : 
[The  written  part  is  printed  in  italics.] 

Memorandum  of  charter. 

London,  26th  Feb.  1875. 
his  day  mutually  agreed  between  Q.  Child*,  Esq., 
nod  ship  or  vessel  called  the  Elisabeth  Child; 
the  measurement  of  890  tons  or  thereabouts,  now 
the  port  of  Qreenock,  and  Messrs.  8crutton,Bons, 


and  Co.,  of  London,  merchants,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  convenient  speed  proceed 
to  Barbados*  direct,  for  owners*  benefit,  to  load  there  or  at 
8t.  Kitts  or  Trinidad.  Orders  to  be  given  at  Barbadoes  on 
arrival.  Time  occupied  in  shifting  ports  not  to  count  as 
lay  days,  or  so  near  thereunto  as  she  may  safely  get,  and 
shall  then  and  there  load  from  the  factors  of  the  said 
merchants,  at  the  customary  places,  a  full  and  complete 
cargo  of  West  India  produce,  to  be  brought  to  and  taken 
from  alongside  at  merchants'  risk  and  expense,  with  150 
barrels,  or  equal  thereto,  for  small  stowage  in  tierces 

^~  barrels.    Small  stowage   shipped  in  excess  of  the 

stipulated  quantity,  at  master's  written  request,  to  be 
at  current  rate,  unless  exceeding  rate  per  charter-party. 

Charterers  have  liberty  to  ship  up  to  500  bags  sugar  at 
80s.  per  ton,  which  said  merchants  hereby  bind  themselves 
to  snip  not  exceeding  what  she  can  reasonably  stow  and 
carry  as  aforesaid,  and  being  so  loaded  shall  therewith 
proceed  to  Qneenstown,  or  any  convenient  port  of  call, 
for  orders  to  discharge  at  one  safe  port  in  United  King- 
dom. Three  clear  days  to  be  allowed  for  transmission  of 
orders,  or  lay  days  to  count,  and  discharge  in  such  docks 
as  charterers  may  appoint,  or  so  near  thereto  as  she  may 
safely  get,  and  deliver  the  same  on  being  paid  freight. 

If  loaded  at  Barbadoes,  42s.  6d.  per  ton  ot  20owt.  net  deli* 

very  for  sugar  or  molasses,  if  ordered 
direct  on  signing  bill  of  ladina. 
„         „       45s.  if  calling  for  orders.    Other  goods 
in  proportion.    Five  guineas  gratuity. 

In  full  of  primage  or  pierage,  and  all  port  charges  and 
pilotage,  the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigations,  of  whatever  nature  and  kind  soever 
during  the  said  voyage  always  excepted.  The  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo  at 
two  months  date  from  report. 

Thirty  running  days  (Sundays  excepted)  to  be  allowed 
the  said  merchants  for  loading  at  loading  port  and  re- 
ceiving orders  at  port  of  call  homewards,  to  date  from 
25th  May  /75,  if  ready  and  required,  days  on  demurrage 
(Sundays  excepted)  over  and  above  the  said  laying  days, 
at  f ourpence  per  register  ton  per  day. 

If  not  arrived  at  loading  port  and  ready  to  load  on  or 
before  the  25th  July  /75,  charterers'  agents  have  liberty 
to  cancel  this  charter. 

Sufficient  money  to  be  advanced  the  master  for  ordi- 
nary disbursements  at  loading  port,  at  the  current  rate 
of  exchange  and  tree  of  commission,  but  subject  to  in- 
surance, to  be  deducted  from  the  ship's  freight  on  settle- 
ment. 

The  master  to  give  notioe  to  charterers'  agents  of  the 
vessel  being  ready  to  receive  cargo,  and  to  sign  bills  of 
lading  at  any  rate  of  freight  required,  without  prejudice 
to  this  charter. 

The  charterers'  responsibility  on  this  charter-party  to 
cease  as  soon  as  the  cargo  is  on  board,  except  for  such 
differences  as  may  exist  between  the  freight  payable  by 
bills  of  lading  at  the  port  of  discharge  and  the  freight 
due  to  the  vessel  by  virtue  of  this  charter-party. 
Penalty  for  non-performance  of  this  agreement,  esti- 
mated freight.  The  ship  to  be  addressed  to  and  reported 
at  the  custom  house  by  C.  J.  Brightman  and  Co.,  London, 
or  to  their  agents  at  the  port  of  discharge,  who  are  to 
receive  a  commission  of  five  per  cent,  on  this  charter, 
which  is  due  on  signing  this  agreement,  also  on  dead 
freight  and  demurrage,  if  any,  with  2\l.  per  cent,  for 
transacting  ship's  business  at  loading  port,  and  21 2s.  for 
reporting  inwards  at  port  of  discharge. 

The  vessel  to  be  consigned  to  charterers'  agents,  free 
of  commission.  Should  the  vessel  return  without  a  full 
cargo,  the  charterers  are  to  have  the  benefit  of  any  re- 
duction in  the  ordinary  dock  dues. 

Should  vessel  load  at  8t.  Kitts,  freight  in  that  case  to  be 
48/9,  if  ordered  direct,  on  signing  biU  of  lading;  2/6 
extra  %f  calling  for  orders,  and  if  vessel  loads  at  Trxnidad 
freight  to  be  47/6,  if  to  United  Kingdom  orders  or  direct, 
10  per  cent,  extra,  if  to  Continent  between  Havn  jflid 
Hamburgh,  and  a  further  W  per  ton  if  to  8t.  Nasaire. 
Cargo  to  be  loaded  at  Trinidad  as  customary. 

8g.       Scrutton,  §ons,  and  Co.   By  authority. 
W\  2/1^  per  pro.  0.  J.  Brightman  and  Co. 
Witness,  8d.       CkarUs  E.  Brightman. 

Bg.      Charles  E.  Brightman. 
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2.  The  parties  are  nob  agreed  as  to  whether  the 
words  "  to  be  loaded,"  in  the  last  clause,  were  or 
were  not  part  of  the  charter-party,  and  that  ques- 
tion is  one  of  those  to  be  tried  after  the  decision  of 
the  special  case. 

3.  The  plaintiffs  allege  that  the  custom  at  the 
port  of  Trinidad,  referred  to  in  the  last  paragraph 
of  the  charter-party,  whether  the  words  "  to  be 
loaded  "  were  in  or  not,  is  a  custom  that  the  ship 
pays  for  tbe  lighterage  of  the  cargo  from  the  shore 
to  the  ship,  and  that  the  shipowner  pays  or  allows 
to  the  charterers  the  reasonable  expenses  of  all 
such  lighterage,  and  that  if  the  charterer  first  pays 
the  same,  the  shipowner  repays  to  the  charterer 
the  amount  so  disbursed,  ana  the  cost  and  expenses 
of  insuring  the  same,  or  to  the  like  purport  and 
effect,  and  that  in  consequence  of  such  custom  the 
rate  of  freight  between  Trinidad  and  England  is 
higher  than  between  England  and  other  West 
India  Islands,  where,  but  for  such  custom,  it  would 
be  the  same.  The  defendant  denies  the  existence 
of  any  such  custom,  and  he  also  denies  that  such 
custom,  even  if  it  existed,  was  meant  to  be  referred 
to  by  the  charter-party,  and  the  existence  of  such 
custom  is  a  question  of  fact  to  be  tried,  but  for  the 
purposes  only  of  this  special  case  it  is  to  be  taken 
that  the  said  cuRtom,  or  a  custom  to  the  like 
effect,  existed. 

4.  The  said  ship  sailed  for  Barbadoes,  in  accord- 
ance with  the  said  charter-party,  and  loaded  the 
agreed  cargo  at  Trinidad,  and  delivered  the  same 
at  Bristol. 

5.  The  said  cargo  was  brought  to  the  ship  at 
Trinidad  in  flats  or  lighters,  and  was  loaded  there- 
from in  the  customary  manner ;  and  if  the  alleged 
custom  existed,  it  is  submitted  that  what  was  done 
was  in  accordance  therewith. 

6.  The  plaintiffs  were  put  to  expenses  for  such 
lighterage  amounting  to  692.  Is. 

7.  The  agents  of  the  plaintiffs  at  Trinidad  ap- 
plied to  the  captain  of  the  said  ship  for  payment 
of  the  said  sum  of  692.  Is. 

8.  The  captain  of  the  said  ship  refused  to  pay 
the  said  sum  or  any  part  thereof,  and  thereupon 
the  agents  of  the  plaintiffs  paid  the  said  sum  of 
691.  Iff.,  and  insured  the  ship's  disbursements,  in 
eluding  the  said  sum  of  691.  Iff.,  at  a  cost  of  21.  2s. 

9.  The  plaintiffs  in  this  action  seek  to  recover 
the  said  sums  of  691.  Iff.  and  21.  2s. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  facts  above  stated,  and  assuming 
that  the  custom  is  as  set  out  in  paragraph  3,  or 
to  the  like  effect,  the  plaintiffs  would  be  entitled 
to  recover  the  said  sums  from  the  defendant  P 
First,  if  the  words  "  to  be  loaded  "  were  included 
in  the  charter-party  P  secondly,  if  the  said  words 
were  not  so  included  P  and,  thirdly,  if  in  either 
case  the  plaintiffs  would  be  entitled  to  recover. 
The  question  of  the  existence  of  the  custom,  and 
what  were  the  words  of  the  charter-party  (if  there 
is  a  material  difference  between  the  two  cases),  are 
to  be  tried ;  if  not,  judgment  is  to  be  entered  for 
the  defendant  for  his  costs. 

Arbuthnot  (W.  G.  Harrison  with  him),  for  the 
plaintiffs,  argued  that  the  custom  at  the  port  of 
Trinidad  did  not  necessarily  contradict  the  terms 
of  the  charter-partv,  and  that  if  it  did,  the  written 
clause  importing  the  custom  ought  to  prevail.  He 
referred  to 

Hutchinson  v.  Taiham,  29  L.  T.  "Btaa.  "N.  8.  103 ; 
L.  Kep.  8  C.  P.  432 ;  42  L.  3.260,  C.r. 

""Hie  was  stopped  by  tbe  courtA 


A.  L.  Smith,  for  the  defendant,  argued  that 
custom  mentioned  in  paragraph  3  of  the  da 
party  was  not  necessarily  incorporated  in 
document,  and  that  if  the  charter-party  were 
as  had  been  suggested  on  behalf  of  the  plaii 
that  would  be  equivalent  to  striking  out  tfaei 
"  merchant's  risk  "  altogether.  Written  wad 
not  override  printed  words. 

McQes  v.  LaveU,  90  I*.  T.  Bap.  N.  S.  1©;  L 
9  C  P.  107 ;  43  L.  J.  131,  C.P. 

Mbllor,  J. — The  case  of  McGee  v.  LrnH 
not  bear  upon  this  point.  In  that  case  then 
a  falsa  demonstration  Here  the  parties  appe 
have  forgotten  to  strike  oat  the  printed  i 
which  contradicted  the  written  ones,  aac 
question  for  us  to  decide  is,  which  is  to  pren 
two  contradictories  P  I  am  opinion  that  oar  j 
ment  ought  to  be  for  the  plaintiffs. 

Lush,  J.,  concurred.  * 

Judgment  for  plaini^ 

Solicitors  for  the  plaintiffs.  Nash  and  FM 
Solicitors  for  the  defendant,  Ingledew,  hce, 
Greening. 

Jan.  11, 18,  and  Feb.  9, 1877. 

Cohn  v.  Davidson. 

Charter-party — Implied  warranty — Seaworik 

— Time  at  which  it  attaches — Commence* 

voyage. 

The  warranty  of  seaworthiness  implied  in  ads 

party  attaches  at  the  time  of  the  ship's  «i 

and  is  not  exhausted  on   the   ship's  procsd 

in  a  seaworthy  condition  to  her  loading  balk 

By  a  charter-party,  defendant's  ship  was  to  j** 

to  a  good  and  safe  place  in  the  river  of  i 

as  ordered,  and  there  take  on  board  a  caff 

cement  fortlie  plaintiff,  and  proceed  theresm 

port  of  discharge.      She    loaded   accerdiq 

plaintiffs  orders   at  the  ttsual  wharf  for  * 

cargo,  where,  however,  she  of  necessity  grwsn 

at  low  water.    From  the  time  of  sailing  tkfl 

in  water,  and  although   she   proceeded  o»i 

voyage,  the  wind  being  fair,  she  founders**} 

before  reaching  her  destination.     The  shift 

seaworthy  when  she  commenced  taking  in  sM 

but  not  when  she  set  sail,  and  she  must  Asm 

have  received  damage  in  the  course  of  Usm 

The  jury  found  the  master  innocent  of  **$& 

Held%  that  the  implied  warranty  of  senwarmi 

was  not  exhausted  on  the  ship  s  proceedisfi 

wharf  under  the  agreement,  but  aUacheii 

time    of  sailing,    when    the  underwriters' 

commenced. 

This  was  an  action  upon  a  charter-party, 

Liverpool  before  Lush  J.     Leave  was  res 

the  plaintiff  to  move  for  judgment  on  the 

of  the  jury.    The  facts  are  sufficiently 

the  written  judgment  of  the  court. 

Jan.  11  and  18. — HerscheU,  Q.C.  and! 
for  the  plaintiff,  moved  for  judgment  on' 
reserved,  and  also  moved  for  a  newtri 
ground  that  the  verdict  was  against  thai 
Russell,  Q.C.  and  Chilly  showed  cam 
defendants  against  the  motion  and  rule. 

The  arguments  on  both  sides  are 
the  following  judgment. 


V 


Feb.  9.  —  The  judgment  of  the 
livx^V,  wA  Y\ald%  J  J.)  was  delivers) 

^YL\3>/&  c^Vel'Oc^  <36»fc,\Wst  W« 
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e  part  of   the  plaintiff,  one  for  judgment 
Order  XL.,  r.  2,  and  the  other  for  a  new 
n  the  ground  of  misdirection. 

action  was  tried  before  Lash,  J.,  at  the 
jool  Winter  Assize  of  1875.  It  was  brought 
sover  the  sum  of  500Z.,  being  the  value  of 
go  of  cement  shipped  by  the  plaintiff  on 

the  Iola,  of  which  the  defendants  were 
rners,  and  which  foundered  with  the  cargo 
ird  in  St.  Andrew's  Bay,  on  the  21st  May 

The  cement  was  shipped  under  a  charter- 
dated  the  14th  May  1875,  and  made  between 
lintiff  and  the  master  of  the  ship  (which  was 
it  the  port  of  Sunderland),  and  by  the  terms 
he  ship  was  to  "  proceed  to  a  good  and  safe 
or  places  in  the  river  or  south  dock  as 
*d,  and  there  take  on  board"  the  cargo  in 
ion  and  proceed  therewith  to  Dundee  to 
trge. 

ippeared  at  the  trial,  that  at  the  time  of 
cecution  of  the  charter-party,  the  plaintiff 
>d  the  ship  to  load  at  a  wharf  in  the  river 
l  was  part  of  the  port  of  Sunderland)  at 
wharf  cement  is  often  loaded,  but  where 
issels  of  necessity  ground  on  the  mud  at 
low  tide.  The  ship  having  proceeded  to 
harf  in  obedience  to  her  orders,  took  the 
it  on  board  on  the  19th  and  20th  May ;  in 
fbernoon  of  which  latter  day  (the  master 
5  signed  a  bill  of  lading  of  that  date  in  the 
form  in  pursuance  of  the  ordinary  clause  in 
larter-party  requiring  him  so  to  do  without 
lice  to  the  charter)  she  was  towed  out  to  sea 
it  sail  on  her  voyage. 

*  pumps  were  sounded  on  starting,  and 
ras  found  to  have  made  about  18in.  of 
;  she  was  then  pumped  out,  but  in  about 
ur  she  was  found  to  have  made  2£fb.  of 
,  and  in  consequence  of  this  a  consulta- 
as  held  between  the  master  and  the  crew 
the  proper  course  to  be  adopted,  and  it 
greed  that  it  was  better  to  proceed  to  her 
iation,  as  the  wind  was  fair  and  voyage 
;ry  long,  rather  than  return  to  port  with  a 
rind. 

i  accordingly  proceeded  on  her  voyage,  the 
s  being  kept  at  work,  and  had  reached  St. 
;w's  Bay,  within  six  miles  of  her  place  of 
krge,  when  the  water  having  overpowered 
imps,  she  foundered  about  a  mile  and  a  half 
ihe  shore. 

ler  these  circumstances  it  was  contended  at 
ial  on  the  part  of  the  plaintiff  that  the  loss 
cement  was  caused  by  the  ship  not  being 
rthy,  in  breach  of  warranty  on  the  part  of 
lipowner  that  she  should  be  so,  which  the 
iff  alleged  was  necessaiily  to  be  implied 
he  charter. 

as  clear  that  the  ship  was  not  in  fact  sea- 
y  at  the  time  she  set  sail ;  and  that  as  she 
>und  to  be  seaworthy  when  she  commenced 
I  in  cargo,  she  must  have  received  damage  in 
irse  of  loading.  The  defendant  contended  that 
iplied  warranty  was  thereupon  satisfied,  and 
be  whole  duty  of  the  shipowner  thenceforth 
3  take  due  and  reasonable  care,  and  that 
these  circumstances  of  the  case  the  master, 
ad  no  reasonable  means  of  ascertaining  the 
ace  of  the  defect  which  rendered  her  unsea- 
v,  was  therefore  not  guilty  of  any  want  of 
i  setting  sail  in  her  then  condition, 
se  propositions  were  denied  by  the  plaintiff, 


who  further  set  up  that,  even  if  they  were  true,  the 
master  was  further  guilty  of  negligence  in  pro- 
ceeding on  his  voyage  instead  of  returning  to 
port,  after  he  had  discovered  the  unseaworthiness 
of  his  ship. 

Evidence  was  given  at  the  trial  on  both  sides  in 
support  and  contradiction  of  these  propositions, 
and  at  the  close  of  the  evidence  Lush,  J.  left  the 
following  questions  to  the  jury : 

1.  Was  the  Iola  seaworthy  at  the  time  she  com- 
menced taking  in  cargo  P 

2.  Were  the  defendants  guilty  of  negligence  in 
sending  her  to  sea  in  the  condition  in  which  she 
wasP 

3.  Was  the  captain  guilty  of  negligence  in  not 
returning  to  port  P 

In  answer  to  these  questions  the  jury  found, 

First,  that  she  was  seaworthy  at  the  time  she 
commenced  taking  in  the  cargo ; 

Secondly,  that  the  defendants  were  not  guilty  of 
negligence  in  sending  her  to  sea  in  the  condition 
in  which  she  was ; 

Thirdly,  that  the  captain  was  not  guilty  of 
negligence  in  not  returning  to  port. 

Upon  these  findings  the  learned  judge  gave  the 
plaintiff  leave  to  move  to  enter  judgment  for  5002. 
if  such  a  warranty  as  was  alleged  was  to  be  im- 
plied, and  if  it  applied  under  the  circumstances  of 
the  case,  and  the  plaintiffs  motion  for  judgment 
was  made  under  this  leave. 

Upon  the  argument  before  ns,  Mr.  Herschell, 
in  support  of  it,  relied  upon  the  rule  of  law  laid 
down  by  this  Division  in  the  case  of  KopUoff  v. 
Wilson  (ante,  p.  163;  L.  Rep.  1  Q.  B.  Div.  380; 
34  L.  T.  Rep.  N.  S.  677),  decided  since  the  trial  of 
this  cause,  "  that  in  whatever  way  a  con- 
tract for  the  conveyance  of  merchandize  be 
made,  where  there  is  no  agreement  to  the 
contrary,  the  shipowner  is  by  the  nature  of  the 
contract  impliedly  and  necessarily  held  to  warrant 
that  the  ship  is  good,  and  is  in  a  condition  to 
perform  the  voyage  then  about  to  be  undertaken, 
or  in  ordinary  language  is  seaworthy,  that  is,  fit 
to  meet  and  undergo  the  perils  of  the  sea  and 
other  incidental  risks  to  which  she  must  of 
necessity  be  exposed  in  the  course  of  the  voyage ;" 
and  he  contended  that,  although  the  jury  had 
found  that  the  Iola  was  seaworthy  at  the  time  of 
her  proceeding  to  the  wharf  in  question,  her 
admitted  unseaworthiness  at  the  time  of  her 
sailing  from  the  wharf  was  a  breach  of  this 
warranty  which  entitled  him  to  recover.  He  also 
contended  that  a  similar  warranty  was  to  be 
implied  from  the  bill  of  lading,  which  was  made 
on  the  20th  May,  just  before  she  sailed.  Mr. 
Russell,  on  the  part  of  the  defendants,  did  not 
dispute  the  principle  laid  down  in  KopUoff  v. 
Wueon,  but  relying  upon  the  finding  of  the  jury 
that  the  ship  was  seaworthy  for  the  voyage  when 
she  proceeded  to  the  wharf,  he  said  that  warranty 
attached,  and  was  exhausted  at  that  time;  the 

I>roceeding  from  the  spot  in  the  port  of  Sunder- 
and  at  which  she  lay  at  the  time  of  the  execution 
of  the  charter  to  the  loading  berth  being,  he 
said,  an  act  done  under  the  charter  which  formed 
the  commencement  of  the  period  at  which  the 
warranty  attached ;  and  he  then  argued,  in  accord- 
ance with  the  English  rule  of  law  on  that  head, 
that  if  the  warranty  was  thence  once  complied 
with,  subsequent  unseaworthiness,  not  caused  by 
the  negligence  of  the  master,  did  not  give  the 
shipper  any  righfc  <£  w&s&»  *SL*  'W*  ^em*^  \ft 
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cite  any  authority  directly  applicable-  to  the  case 
of  a  contract  of  carriage  for  fixing  the  application 
of  the  warranty  within  the  above  rale  at  this 
particular  stage;  the  cases  he  referred  to  in 
support  of  his  contention  being  in  truth  (as  was 
observed  during  the  argument)  cases  in  which  the 
court,  in  construing  a  particular  instrument,  put 
a  particular  construction  upon  the  meaning  of  the 
word  "voyage,"  as  used  with  regard  to  the  ex- 
cepted perils,  under  the  particular  circumstances 
of  the  case :  (Barker  v.  McAndrew  18  C.  B.,  N.  S., 
759 ;  2  Mar.  Law  Cas.  O.  S.  305 ;  Bruce  v.  Nicolo- 
ptdo,  11  Ex.  129) ;  or  decided  that  upon  the  con- 
struction of  the  instrument  then  under  discussion, 
the  warranty  of  class  was  limited  to  a  warranty  or 
representation  at  the  time  of  using  the  words,  viz., 
the  execution  of  the  charter-party,  and  did  not 
continue  throughout  the  voyage. 
*  He  contended,  however,  upon  principle,  that  the 
warranty  should  be  held  to  attach  at  that  period, 
because  the  proceeding  from  where  the  ship 
lay  at  the  time  of  the  execution  of  the 
charter-party  to  the  loading  berth  as  ordered 
was  the  first  act  done  under  the  charter,  and  was 
equivalent  to  the  commencement  of  the  risk 
which  in  cases  where  an  analogous  warranty  is 
implied  between  the  underwriter  and  the  assured 
is  the  point  of  time  at  which  the  warranty  is  to  be 
complied  with. 

But  we  think  a  reference  to  the  principles  laid 
down  in  those  cases,  and  regarding  mercantile  con- 
venience, which  in  construing  mercantile  matters 
is  a  thing  always  to  be  regarded,  that  this  conten- 
tion cannot  be  supported. 

Let  us  first  consider  what  is  the  nature  and 
object  of  the  warranty  of  seaworthiness,  and  under 
what  circumstances  it  is  implied. 

The  merchant  has  goods  which  he  considers  he 
can  dispose  of  at  a  profit  at  a  distant  port,  and 
having  selected  his  home  port  from  which  to 
despatch  them,  he  engages  or  delivers  his  goods 
to  a  Bhip  upon  which  he  may  with  reasonable 
safety  effect  their  transport  to  their  place  of  desti- 
nation. 

Having  made  his  contract  of  carriage,  and  the 
law  having  implied  for  him  the  warranty  of  the 
shipowner  that  the  ship  is  fit  to  meet  the  ordinary 
perils  of  the  voyage,  the  merchant  then  insures 
himself  against  those  perils  by  the  ordinary  marine 
policy. 

Now  nothing  can  bo  clearer  than  that  upon 
such  a  policy  the  warranty  of  seaworthiness  for  the 
voyage,  which  he,  as  the  assured,  comes  under  in 
like  manner  by  implication  to  the  underwriter,  is 
a  warranty  that  the  ship  is  or  shall  be  seaworthy 
at  the  time  of  sailing  on  it.  That  is  the  point  at 
which  the  risk  commences,  and  at  which  the 
warranty  attaches,  and  is  by  the  law  of  England 
exhausted.  No  degree  of  seaworthiness  for  the 
voyage  at  any  time  anterior  to  the  commencement 
of  the  risk  will  be  of  any  avail  to  the  assured, 
unless  that  seaworthiness  existed  at  the  time  of 
sailing  from  the  home  port  of  loading.  As  there- 
fore the  merchant  in  a  case  like  the  present  would 
not  be  entitled  to  recover  against  his  underwriter, 
by  reason  of  the  breach  of  warranty  in  sailing  in 
an  unseaworthy  ship,  it  would  follow  that  if  the 
warranty  to  be  implied  on  the  part  of  the  ship- 
owner is  to  be  exhausted  by  his  having  the  ship 
seaworthy  at  an  anterior  period,  the  merchant 
would  lose  that  complete  indemnity  by  means  of 
the  two  contracts  taken  together,  which  it  is  the  I 


universal  habit  and  practice  of  mercantile  ma : 
endeavour  to  secure.  Seaworthiness  is  well  wk 
stood  to  mean  that  measure  of  fitness  wfakk  d 
particular  voyage  or  particular  stage  of  the  ro^ 
requires.  A  vessel,  seaworthy  for  port  and  m 
for  loading  in  port,  may  be,  without  any  brack 
warranty  whilst  in  port,  unseaworthv  for  t 
voyage  (Annen  v.  Woodman,  3  Taunt  299);  \ 
if  she  put  to  sea  in  that  state  the  warranty 
broken. 

Now  the  degree  of  seaworthiness  whick  1 
merchant  requires  is  seaworthiness  for  the  totij 
and  surely  the  most  natural  period  at  which  i 
warranty  is  to  attach  is  that  at  which  the  pa 
are  to  be  encountered  which  the  ship  ia  to 
worthy  to  meet. 

The  ship  is  during  her  stay  in  port,  and  whi 
loading,  and  when  she  sets  sail  on  her  voyagt 
the  custody  and  possession  and  under  the  oosfc 
of  the  master  ana  crew,  and  it  is  most  reasod 
and  convenient  to  impose  npon  those  whos 
the  best  means  of  knowing  the  duty  of  aeooti 
ing  her  condition,  at  that  critical  time  when 
is  about  to  meet  the  perils  which  it  is  theobji 
of  all  parties  that  she  should  be  prepared 
meet. 

This  being  our  view  of  the  case,  it  is  not  M 
sary  for  us  to  express  any  opinion  upon  the  d 
sidiary  questions  raised  by  Mr.  Herschcil;! 
with  reference  to  the  motion  made  byhimlvi 
new  trial  on  the  ground  of  misdirection  in  np 
to  the  question  of  the  alleged  negligence  efi 
master  in  not  returning  to  port  on  thediscownl 
the  vessel's  leaking,  we  think  it  right  to  add  ■ 
we  have  read  carefully  the  evidence,  the  snariri 
up  of  the  learned  judge,  and  the  commenbj 
counsel  by  which  the  evidence  was  pointed* 
shaped,  and  we  see  no  reason  whatever,  kohl 
at  the  conduct  and  course  of  the  trial,  to  del 
that  the  learned  judge  quite  sufficiently  expM 
to  the  jury,  and  that  the  jury  fully  undwstij 
what  was  the  question  they  had  to  decide.  ■ 
result  therefore  will  be  that  under  Mr.  HerscUl 
motion  we  enter  judgment  for  the  plaintiff  fori 
sum  of  500Z.,  and  discharge  his  rule  for  a  net  J- 

Judgment  for  pto«# 

Solicitors  for  plaintiff,  Maples,  Teesdale,uili 
Solicitor  for  defendant,  J.  W.  Hickin. 
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Reported  by  S.  Hare,  E*q„  Baxxistera*-I*ft 

Jon.  31  and  Feb.  14,  1877.  - 

Barwick  v.  Burnyeat,  Brown,  and  Conn* 

Shipping — Charter-party — Bill  of  ladi*f 
struction — Cesser  of  charterer'*  liability  0» 
ing — Freight. 

A  charter-party  provided  for  the  cesser  of  - 
ofB.  and  Co.,  the  charterers  of  a  ship,<m 
and  payment  of  advance  freight  at  port  4 
ment.    B.  and  Co.  were  consignees  of  At 
and  the  biUs  of  lading  made  the  er— J 
able  "unto  order  or  assigns,  he  or 
freight  and  other  conditions  as  per  * 
The  cargo  was  duly  loaded  and  the 
In  an  action  for  balance  of  freiaht 
Co.  ^ 

Held,  that  they  were   not    liable,  mm 
on  the  cJiarter-party  ceasing  on  (ks  4 


C.P.  Dit.] 


MARITIME  LAW  CASES. 

B.iBWICK  b.   UUBKIIAT,  BKOWH,  1ND  CoMPlK*. 


[C.P.  DlT. 


:   liability  being  created 


the  loading,  and  no  nt 

by  the  bill  of  lading. (a) 
Dehussek  to  reply. 

This  action  was  brought  to  recover  241. 15s.  'id 
a  balance  of  freight  dne  for  the  carriage  of  a  cargo 
of  coal  from  Cardiff  to  Rouen.  The  defendants 
•rare  charterers  and  also  consignees  of  cargo. 
The  statement  of  defence  alleged  that  the  lia- 
bility of  the  charterer  had,  under  the  charter- 
party,  ceased  when  the  ship  sailed. 

The  material  part  of  the  charter-party  set 
Out  in  the  statement  of  defence  was  as  follows : 

Freight  to  be  paid  at  the  rate  of  8a.  per  ton  of  20owi. 
H  weighed  on t  it  port  of  diaoliargs,  payable  as  follow*  : 
One-third  (if  required)  in  cash  on  signing:  ihippers'  bills 
Of  lading,  leu  2j  per  cant,  (or  all  charges,  and  the  re 
— itiiny  in  oaih  at  currant  rate*  of  aichange,  leu  2  per 
•ant.  diaoonnt  on  the  completion  of  right  deliver;  of  the 

Xnznyeat,  Brown  and  Co.'a  liability  to  aease  when  the 
■Up  is  loaded,  and  advance  of  freight  with  demurrage  at 
MMiff  paid.  The  oaptain  to  sign  shipper's  billa  of  lad. 
mm  for  the  cargo  within  twenty-four  honra  after  the 
lap    is   loaded,  to.    Ship  to  hate  lien   on  cargo  for 

The  statement  of  defence  then  alleged  that  the 
essel  was  duly  loaded  in  accordance  with  the 
barter-party,  and  that  all  advance,  freight,  and 
snnurrage,  Ac,  had  been  duly  paid  at  Cardiff,  and 
but  all  conditions  had  been  fulfilled  necessary  to 
Otitis  the  defendants  to  be  freed  from  their 
abilities  under  the  charter-party. 

To  this  defence  the  plaintiff  replied,  admitting 
be  charter-party  as  set  out,  and  the  due  per- 
Wraance  of  the  various  stipulations  thereof  by 
be  defendants,  but  alleging  liability  to  pay  the 
reright  claimed  under  the  bill  of  lading  signed  by 
be  master  under  the  charter-party,  ana  which, 
o  far  as  material,  was  as  follows : 

Shipped  In  good  order  and  well  conditioned  by  J.  B. 
lawsiar,  in  and  npon  the  good  ship  called  The  German 
leu j tr or  s.e.,  whereof  is  master  for  the  present  voyage 
Uxon  .  .  .  1093  tons  .  .  .  coal  .  .  .  which  are  to  be 
slivered  .  .  .  unto  order  or  to  assigns,  he  or  they  psy- 
Hf  freight  for  the  lame  and  other  conditions,  as  per 
tanter-partj,  Ao. 

To  this  reply  the  defendant  demurred. 

Wood  Hill,  for  the  demurrer,— When  there 
B  a  difference  between  the  charter-party  and 
be)  bill  of  lading,  it  is  the  former  which  is 
o  stand—  Wegener  v.  Smith  (15  0.  B.  285). 
%ere  an  indorsee  of  a  bill  of  lading  was 
'old  liable  to  pay  the  demurrage  by  the  terms  of 
ha  charter-party,  the  bill  of  lading  making  the 
ooda  deliverable  to  order  "against  payment  of 
as  agreed  freight,  and  other  conditions  of  the 
Aarter- party,"  one  of  which  was  that  demurrage 
f  any),  should  be  paid.  Here  the  charterer's 
ability  ceased  with  the  sailing  of  the  ship. 
fheu  there  is  a  charter-party,  and  a  subsequent 


(aO  If  this  decision  were  to  be  carried  to  its  logical 
BOKUion,  no  charterer  under  euoh  a  charter  party, 
to  liel<l  bills  of  lading  and  was  consignee  of  the  cargo 
■dripped,  would  be  liable  for  freight,  and  the  only 
■ana  m  master  would  have  of  enforcing  payment  would 
by  keeping  the  cargo  until  he  had  received  payment. 
flnas  not.  seam  to  have  been  inirgeated  by  or  to  the 
_•*.  that  the  existence  of  the  right  of  lien  under  the  | 
.  .  /  and  the  bill  of  lading,  the  act  of  the 
d  delivering  without  enforcing  his  lien,  and  the 

108  of  delivery  by  the  consignees,  taken   toge- 

■a>  created  an  implied  contract  bj  the  consignee*  to 
*  tM  freight,  on  their  getting  the  cargo.  The  fact  of 
Bkff  baring  also  charterers  could  scarcely  affect  their 
Mnay  nndsr  each  an  implied  contract,  which  arose  at 


bill  of  lading  in  pursuance  of  that  charter-party, 
the  rights  of  the  parties  aro  governed  by  the- 
charter-party,  and  not  by  the  bill  of  lading.  Take 
the  case  of  a  ship  chartered  at  a  fixed  rate,  and  the 
charterer  afterwards  finds  that  be  cannot  fill  bis 
ship  at  that  rate,  but  gives  bills  of  lading  at  a 
lower  rate,  there  the  bills  of  lading  do  not  form  a 
new  contract  between  the  charterer    and  ship- 

Haclaohlan  on  Shipping,  p.  480 ; 


Faith  v.  Eait  India  Company,  4  B.  A  Aid, 
McLian  v.  Fleming,  ante,  vol.  1,  p.  """ 
H.  L.  (So.)  128. 


160;     L.Rep.2 


aw*aw-Party.  ■ 
jlf—  dshv 


Lanyon,  for  the  plaintiff. — -My  contention  is  that 
there  are  here  two  contracts,  one  between  the  ship- 
owner and  the  charterer,  and  the  other  between 
the  ship-owner  and  the  consignor.  The  charter- 
party  says  the  defendants' liability  is  to  cease  with 
the  loading  of  the  ship :  the  bills  of  lading  say  it 
is  to  continue  until  the  freight  is  paid,  for  the 
cargo  is  to  be  delivered  to  them,  their  order  or 
assigns.  And  it  has  been  held  that,  where  the 
charter-party  stipulates  that  the  charterer's 
liability  is  to  oease  upon  the  loading  of  the  ship, 
but  the  lien  is  to  remain,  the  charterer  is  dis- 
charged but  the  consignee  continues  liable. 

Kith  v.  Cory,  ante,  vol.  2,  p.  513;  33  L.  T.Rep. 
N.  S.  G70  i  L.  Bap.  10  Q.B.  559  ; 

French  v.  Qerber,  L.  Bap.  1  C.  P.  D.  737.     (See  pott.', 

The  words  "  or  other  conditions"  mean  "  per- 
forming all  other  conditions,"  that  is,  the  charterer 
is  to  perform  all  conditions  against  himself. 

Gray   v.    Carr,  ante,   vol.1,  p.  115;  25  L.  T.  Eep. 

K.  S.  215 ;   L.  Eep.  6  Q.  B.  522, 555 1 
■McLean  v.  Fleming,  ante,  vol.  1,  p.  160. 

Wood  Hill,  in  reply. 

Cur.  ado.  wll. 

Feb.  14,  1876.— Desman  J.— The  plaintiff  con- 
tended that  the  bill  of  lading  was  a  different 
contract  from  that  contained  in  the  charter- 
party,  that  it  imposed  upon  the  defendants  a 
greater  liability  than  did  the  charter-party, 
and  that  from  the  liability  upon  it  they  are 
not  absolved  by  the  charter-party.  Having 
looked  at  all  the  cases  cited  by  the  counsel  on  both 
sides,  it  appears  to  me  that  none  of  them  bear 
exactly  upon  the  present  case.  They  all  turned 
upon  the  liability  of  a  charterer  in  respect  of  dead 
freight,  and  therefore  throw  little  light  upon  the 
present  case. 

Here,  the  charter-party  does  not  say  that  the 
charterer's,  but  Burnyeat,  Brown,  and  Co's.,  lia- 
bility is  to  cease.  Those  words  are  stronger  to 
release  the  defendants  than  the  words  used  in  the 
former  cases,  for  here  the  very  names  of  the  per- 
sons to  be  released  are  made  use  of. 

I  do  not,  however,  decide  upon  that  ground ;  but 
upon  the  effect  of  the  two  documents  taken 
together.  The  bill  of  lading  refers  to  the  charter- 
party  in  these  words,  "  paying  freight  for  the  same 
and  other  conditions  as  per  charter-party."  Re- 
ference must,  therefore,  be  had  to  the  charter- 
party  for  all  conditions  as  to  payment  of  freight, 
Ac.  The  charter-party  tells  ns  when  there  is  to 
!>e  a  cesser  of  liability  of  the  defendants,  when  the 
cargo  is  loaded  and  the  advances  of  freight  paid 
and  the  bills  of  lading  are  ready  to  be  signed, 
and  provides  for  everything  being  ready  for  a 
settlement  of  freight  on  the  landing  of  the  cargo. 
The  meaning  of  all  these  conditions  is  to  prevent 
the  liability  of  tbo  defendants  continuing  after 
the  loading  is  complete  and  all  advance  freight  and 
demurrage  have  been  paid.    All  these  things  were 
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done,  and  all  other  conditions  precedent  were  per- 
formed by  the  defendants,  and  I  am  therefore 
of  opinion  that  this  demurrer  is  good. 

As  to  the  cases  cited,  French  v.  Gerber  (L.  Rep. 
1  G.  P.  D.  737 ;  and  see  post)  appears  to  me  to  be 
the  nearest  to  this ;  and  there  it  was  held  that 
documents  of  this  sort  must  be  construed  accord- 
ing to  their  plain  meaning.  The  dicta  in  former 
cases  as  to  the  charterer's  liability  under  the  bill 
•of  lading  and  charter-party,  are  shaken  by  the  re- 
cent case  of  Sanguinetti  v.  Pacific  Steam  Naviga- 
tion Company  {ante,  p.  300  ;  46  L.  J.  105,  Q.B. ;  35 
L.  T.  Rep.  ft.  S.  658).  The  two  documents  are 
-to  be  read  together,  and  the  condition  "as  per 
charter-party  refers  to  the  conditions  as  to  pay- 
ment of  freight,  one  of  which  is  the  cesser  of 
liability  of  the  defendants.  Hence  the  defendants 
are  entitled  to  judgment  on  the  demurrer. 

Demurrei'  allowed. 

Solicitors  for  the  plaintiff,  Oliver  and  Botterell. 

Solicitors  for  the  defendants,  Ingle  dew,  Ince,  and 
Greening. 

ADMIRALTY  DIVISION. 

Beported  by  Jambs  P.  Aspikall  and  F.  W.  Eaiim,  Esqrs., 

Barri*ters-at»Law. 


orders,  which  would  have  avoided  the  collisioi 
From  this  judgment  the  owner  of  the  £si 
appealed,  and  on  the  25th  Nov.  1876  the  ippa 
came  on  for  hearing. 

The  statutes  on  which  the  argument  as  to  A 
control  of  the  dock-master  turned  were  The  Hi 
bour,  Docks,  and  Piers  Clauses  Act  1847  (10  Yd 
c.  27.) 

Sect.  2.  The  expression  M  The  Special  Aet,"  ssii 
thu  Act,  shall  be  construed  to  mean  soy  Act  M 
shall  be  hereafter  passed  authorising  the  oonstraotiaw 
improving  of  an  harbour,  dock,  or  pier,  and  vift^i 
this  Act  shall  be  incorporated  ....  and  the*  L 
"the  prescribed  limits,"  used  with 
harbour,  dock,  or  pier,  shall  mean  the  distsaeei 
from  the  harbour,  dock,  or  pier,  or  other  local  Hasa! 
any)  beyond  the  harbour,  dook,  or  pier,  within  wn«M 
powers  of  the  harbour  master,  dook  matter,  or  4 
matter,  for  the  regulation  of  the  harbour,  dock,  ar  pi 
ehall  by  the  special  Act  be  authorised  to  be  fans 
....  Theexpression  "  the  harbour  master,"  shattss 
....  with  ret erenoe  to  any  suoh  dock,  the  JuulssSJ 

Sect.  52.  The  harbour  master  may  give  dinsftl 
for  all  or  any  of  the  following  purposes  (that  it  toe] 
"  For  regulating  the  time  at  which  and  the  bmsss 
which  any  Tassel  shall  enter  into,  go  out  of,  orb  a 
at  the  harbour,  dook,  or    pier,    and  within  fss  p 


Nov.  25  and  28, 1876. 

The  Cynthia. 

Damage — Collision  entering   dock — Dock-master's 
authority — Negligence    of  person    in  charge  of 
ship — The  Harbours,  Docks,  and  Piers  Clauses 
Act  1847  (10  Vict  c.  27),  ss.  52,  53,  63— The 
London  and    St.  Katharine's  Dock    Act    1864 
(27    #    28    Vict.    c.    clxxviii.)  s.   122— The   St. 
Katharine's  Dock  Act  1825  (6  Geo.  4,  c.  cv.), 
ss.  100, 101. 
When  a  vessel  enters   docks  with   the  permission 
and  under   the   general  directions  of  the  dock- 
master,  and  within    the  space    over   which  his 
authority  by  statute  extends,  those  on  hoard  of 
her  are  bound  to  use  diligence  and  care  to  can*y 
out  the  directions  of  the  dockmaster  in  such  a 
manner  as  to  avoid  doing  damage  to  other  vessels. 
This  was  a  cause  of  damage  instituted  in  the  City 
of  London  Court,  by  the  owner  of  the  skiff  Emily, 
against  the  Mersey  Steamship  Company  (Limited), 
the  owners  of  the  steamship  Cynthia,  for  injuries 
sustained  by  the    Emily,    through    the    alleged 
negligence  of  those  on  board  the  Cynthia,  whilst 
the  latter  vessel  waB  going  from  the  river  into  the 
St.  Katharine's  Dock  on  the  25th  Nov.  1875.    The 
case  was  heard  by  Mr.  Commissioner  Kerr  on  the 
20th  April  1876,  when,  after  the  examination  of 
the  witnesses,  and    the  dockmaster,  in  cross-ex- 
amination, having    stated   that  if    a    rope    had 
been  made  fast  to  a  buoy  to  ease  the  vessel  in 
it  would  have  been   of  no  use,  and    he    would 
have  ordered  it  to  be  let  go,  toe  learned  judge 
gave  judgment   for  the   defendants  with   costs, 
on  the  ground  that  the  dock  company  were  liable 
for  the  damages,  and    not    the    owners   of    the 
Cynthia,  that  vessel  being  at  the  time  and  place  of 
the  accident  within  the  district  over  which   the 
authority  of  the  dockmaster  extends :  but  finding 
that  the  skiff  was  lying  in  a  proper  place,  that 
neither  the  dockmaster  nor  the  pilot  knew  that 
she  was  lying  there,  but  that  they  might  have 
known  it  if  they  had  looked,  ttaato  uwi  tlisv  bfceu. 
a  ware  of  it  they  could  and  v*ou\&  n^va  ^vj«u 


pier, 

scribed  limits  (if  any),  and  its  _ 
unmooring,  placing,  and  removing*,  whilst  therem: 
For  regulating  the  position  in  which  any  vessels  ism 
in  or  discharge  its  cargo  or  any  part  thereof,  or  4 
take  in  or  land  its  passengers,  or  shall  take  in  or  ess 
ballast  within  or  on  the  harbour,  dook,  or  pisr : 
Ac.,  Ac. 

Seot.  53.    The  master    of    every  vessel  wiUhl 
harbour  or  dook,  or  at  or  near  the  pier,  or  wttsai 


prescribed  limits  (if  say),  shall  regulate  seek  ffl 
aooording  to  the  directions  of  the  harbour  maftst,ss 
in  oonf ormity  with  this  and  the  special  Act ;  sill 
master  of  a  vessel  who,  after  notice  of  anjswkli 
tion  by  the  harbour  master  served  upon  him,  skill 
forthwith  regulate  such  vessel  aooording  to  seek  es 
tion,  shall  be  liable  to  a  penalty  of  not  exoeedmf  A 
Seot.  63.  As  soon  as  the  harbour  or  dock  shell  IN 
far  oompleted  as  to  admit  vessels  to  enter  thews,' 
vessel,  except  with  the  permission  of  the  kssj 
master,  shall  lie  or  be  moored  in  the  entrance  of  I 
harbour  or  dock,  or  within  the  prescribed  limit*,  ss1 
the  master  of  aoy  vessel  either  place  it  or  saftrl 
remain  in  the  entrance  of  the  harbour  or  dock,  or  mt 
the  prescribed  limits,  without  suoh  permission,  ssli 
not,  on  being  required  so  to  do  by  tneharbosrasjj 
forthwith  proceed  to  remove  suoh  vessel,  he  shall  stlj 
to  a  penalty  not  exceeding  51. ,  and  a  further  sssisfl 
for  every  hour  that  such  vessel  shall  remain  viflM 
limits  aforesaid,  after  a  reasonable  time  for  rsssl 
the  same  has  expired  after  suoh  requisition. 

The  London    and    St.    Katharine's  Dock  I 
1864  (27  &  28  Vict.  c.  clrxviii.  ' 

Seot.  3.  Incorporates  The  Harbour,  Dock,  sal  *t 
Clauses  Aot  1847  (10  Vict.  o.  27),  except  certain  ssst- 

Seot.  10.  Repeals,  inter  alia,  The  St.  Katharnsil 
Aot  1825  (6  Geo.  4,  c.  ov.) 

Seot.  11.  Saves,  inter  alia,  certain  sections  of' 
Katharine's  Dock  Aot  1825  (6  Geo.  4.,  o  ct.),ss1 
Soh.  4,  part  2,  from  the  general  repeal  of  sectli 

Seot.  122.  No  ship  or  vessel  shall  lie  stssji 
buoye,  or  make  fast  to  any  of  the  dolphins, 
posts  or  mooring  craft  of  the  •.Tn«*lgyfflftf^ , 
the  river  Thames,  save  only  suoh  as  are  intB 
into,  or  which  within  one  hour  last  past  can* 
docks,  basins,  locks,  or  outs,  except  with  tifcj 
permission  of  one  of  the  dookmasters  of  the  i 
company;     and  every   master,   pilot,  or 
having  the  charge  er  oommand  of  any  si 
lying  or   moored,  or  having-  made  fast  m\ 


buoys,  dolphins,  or  mooring  posts  or  craft* 
therefrom  the  ship  or  vessel  under  his  cob 
one  hour  after  being  required  so  to  do  by  ti 
or  his  assistants,  or  failing  therein  afcaBi 
offence  forfeit  not  exceeding  20*.  for 
V  «bi$  or  vessel  remains  at  any  of  the 
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4,  part  2  (inter  alia)  (6  Geo.;  4,  a.  ov.)  Bt. 
rine  Docks  Act,  1B25.  Seot.  100.  And  be  it  for. 
isoted,  thut  as  soon  as  the  said  intended  dock  or 

basin ,  end  looka  are  eo  far  completed  M  to  admit 
vessels,  or  oraft  to  enter  therein,  no  ship;  lighter, 
craft,  boat,  or  other  vessel  (hall  lie  within  am- 
id yards  of  tbe  entrant)**  of  the  laid  dooki  unless 
'  purpose  of  coming;  in  or  going;  out  of  the  laid 

■o  that  at  all  time*  the  entmnoee  may  be  kept 
,nd  without  obstruction,  and  over  inoh  space  the 
aater  or  dockmastera  aha.ll  hare  oontrol  so  far  ai 

to  the  placing  or  trans  porting,  removing  or  atop. 
lipe,  barges,  lighten,  oraft,  boats,  and  other  vee. 
ny  lew,  statute,  or  usage  to  the  contrary  notwith. 
eg:  Provided,  that  nothing  herein contained  shell 

to  prevent  any  ship  or  veesel,  lighter  or  oraft 
isg  in  the  river  Thames  alongside  of  any  wharf  or 

within  the  said  distance  of  one  hundred  yards  for 
r  poso  of  loading  or  discharging,  so  nevertheless  as 
impede  or  obstruct  the  entranoe  into  or  departure 
■e  said  docks,  basins,  looks,  or  oat*. 

101.   And  for  the  better  making  and  preserving 

and  clear  passage  and  entranoe  from  the  river 
a  Into  and  ont  of  the  laid  docks,  for  all  ships,  vee- 
rhters,  barges,  oraft,  and  boats  of  every  dasorip- 
s  it  farther  enacted,  that  if  any  meater  or  other 


.  ___  «  permit  or  suffer  Hie  ... 
river  Thames  within  one  hundred  yards  of  any 
m  to  the  laid  docks,  baains,  or  onta,  or  any  of  them, 
as  aforesaid ,  and  shall  not  immediately  on  being 
ito  required  by  the  said  dockmaster  or  dook- 
7e  inch  ship,  lighter,  barge,  oraft,  boat,  or 


ael,  e 


ng  shall  for  every  such  offence  forfeit  and  pay  any 
it  exceeding  SI.,  and  alio  any  mm  not  exceeding 
r  every  hoar  that  snoh  obstruction  shall  remain 
>ob  notioe  ;  and  in  case  the  master  or  other  person 
the  command  of  snoh  ship,  lighter,  barge,  craft, 
r  vessel,  shall  not  remove  suoh  ship,  lighter, 
iraft,  boat,  or  vessel  immediately  upon  being  re. 
io  to  do,  it  shall  be  lawfnl  for  the  said  dookmaster 
masters  and  Us  or  their  assistants  to  remove  the 

eter,  with  him  W.  Phillimore,  for  appellants. 
fact  that  the  Cynthia  was  within  the  limits 
ch  those  on  hoard  arc  bound  to  obey  the 
commands   of  the   docltmaater,   does   not 

them  from  the  obligation  of  taking  ordi- 
ld  proper  precautions  for  the  safety  of  other 
i.  The  doc  km  as  tor  gives  an  order  which 
fe  bound  to  obey,  but  the  method  in  which 
irry  it  out  is  on  their  own  responsibility; 
lere  was  negligence  in  the  method  of  carry- 
out  ;  had  they  got  a  warp  ont  to  ease  the 
Df  the  Cynthia  in,  the  accident  would  not 
iftppened.  They  ought  to  have  foreseen  the 
uences  of  coming  in  in  the  way  they  did, 
e  responsible  for  damage  arising  from  their 
snee  in  bo  coming  in:  [The  Belgic.ante, p.348 ; 
T.  Hep.  N.  S.  929.)    The  case  of  The  Bilboa 

149;  1  Mar.  Law  Cas.  O.  S.  5)  is  not 
nt;  there  the  question  was,  whether  the 
>n  was  occasioned  solely  by  the  fault  of  the 
aster.  The  true  rule  is  that  laid  down  by 
dicial  Committee  of  the  Privy  Council  with 
;  to  the  duties  of  the  crew  of  a  vessel  in 
of  a  pilot  employed,  by  compulsion  of  law : 
■dor  to  entitle  the  owners  to  the  benefit  of 
imption  from  liability,  they  most  prove  that 
nage,  for  which  it  is  sought  to  make  them 
vas  occasioned  exclusively  by  the  default  of 
it.  It  is  not  enough  for  them  to  prove  that 
rai  fault  or  negligence  in  the  pilot — they 
rove,  to  the  satisfaction  or  the  court  which 
try  the  question,  that  there  was  no  default 
er  on  the  part  of  the  officers  and  crew  of 
'ossel,  or  any  of  them,  which  might  hare 


been  in  any  degree  conducive  to  the  damage :" 
(The  Iona,  L.  Eep.  1  P.  C.  426,  432  ;  16  L.  T.  Rep. 
N.  S.  158;  2  Mar.  Law  Cas.  0.  S.  479.) 

Milmard,  Q.C.  and  Bruce  for  respondents. — 
The  collision  took  place  within  the  Brace  over 
which  the  dockmaster's  control  by  the  Harbours, 
Docks  and  Piers  Clauses  Act  (10  Vict.  c.  27), 
s.  52,  and  the  Loudon  and  St.  Katharine's  Dock 
Act  1864  (27  &  28  Vict.  c.  clxxviii.),  schedule  4,  part 
2  (6  Geo.  4,  C.  cv.,  ss.  100,  101)  extends ;  those 
on  board  the  Cynthia  were,  therefore,  obliged  to 
obey  his  orders,  and  did  so ;  had  they  done  any- 
thing he  did  not  order,  they  would  have  been 
subject  to  a  penalty:  {The  Bilbao.  Lush.  149; 
1  Mar  Law  Cas.  O.  S.  5 ;  The  Excelsior,  L.  Rep.  2 
A.  &  E.  268 ;  19  L.  T.  Rep.  N.  S.  87 ;  3  Mar.  Law 
Cas.  O.  8.  151 ;  The  Broedet  Trow,  17  Jur.  94.) 
Those  on  board  the  Cynthia  could  not  see  the  Emily 
as  they  were  coming  into  dock,  and  those  in  charge 
of  the  Emily  must,  have  been  aware  of  the  fact, 
and  should  have  made  their  presence  known.  The 
Belgic  {ante,  p.  348 ;  35  L.T.  Rep.  N.8.  929)  is  not  in 
point ;  there  the  dockmaster  gave  no  order,  bub  the 
master  of  the  ship,  acting  on  his  own  responsi- 
bility, accepted  a  suggestion  which  he  ought  to 
have  seen  would  result  in  a  collision.  The  damage 
is  altogether  too  remote.  The  Cr/ntkia  oould  not 
have  foreseen  by  any  possibility  that  damage 
would  result  from  the  way  she  came  into  dock. 
If  they  had  got  out  a  warp,  without  the  dock 
masters' orders,  they  would  have  blocked  the  dock's 
entranoe,  and  caused  themselves  and  other  vessels 
to  lose  a  tide,  and  might  have  been  liable  for 
demurrage  to  them. 

Webster,  in  reply,  referred  to  Scott  v.  Shepherd 
{Smith's  Lead.  Cas.  6th  edit.  p.  417)  to  show  that 
the  damage  was  not  too  remote. 

Cur.  adv.  trull. 
Nov.  28,  1876.  —  Sir  R.  Philltmorb.— This  is 
an  appeal  from  the  City  of  London  Court . 

A  small  skiff,  the.  Emily,  was  lying  underneath  a 
zraue  on  tho  St.  Katheriue'a  wharf  in  the  river 
Thames,  taking  on  goods,  and  outside  of  her  lav 
a  steamer  called  the  Vigilant.  Outside  tbe  Vigi- 
lant lay  two  barges.  A  steamer  called  the  Cynthia, 
coming  into  the  St.  Katherine's  dock,  fell  with 
ber  port  side  against  the  barges,  drove  the  barges 
into  the  Vigilant,  breaking  her  bobstay  and  her 
figure  head,  and  also  driving  the  Vigilant  into 
;he  skiff,  to  which  she  did  considerable  damage. 
The  learned  judge  found  as  a  fact  that  the  skiff 
was  in  no  way  to  blame,  and  had  a  right  to  re- 
cover against  the  dock  company,  but  not  against 
'jhc  Cynthia,  against  whom  the  action  was  brought. 
In  his  opinion  the  Cynthia  was  bound  by  tbe 
statutes  to  which  I  will  presently  refer,  strictly 
to  obey  orders  of  the  dockmaster,  and  to  take 
no  measures  except  those  which  he  prescribed; 
that  those  orders  brought  about  tbe  collision,  end 
therefore  the  Cynthia  was  not  to  blame,  and  he 
lismissed  her  from  the  suit. 

There  are  two  points  raised  for  my  considera- 
tion :  first,  was  the  Cynthia  guilty  of  negligence 
which  caused  this  collision  with  the  skiff;  secondly, 
was  she  relieved  from  responsibility  by  being 
under  the  control  of  tbe  dock  company,  whose 
orders  she  obeyed.. 

As  to  the  first  point,  I  have  conferred  with  the 
Trinity  Masters,  and  will  state  theiropinion,  in  whioh 
I  agree.  It  is  to  this  effect.  The  Oynthia  ought  to 
have  had  a  rope  passed  to  the  middle  buoy,  to 
have  been  used  if  necessary.    II  tfca  -eraa,  VmsA. 
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to  be  swinging  on  the  barges,  the  rope  would 
have  enabled  nor  to  keep  her  quarter  off  the 
bargee.  Sbe  was  dropping  up  with  the  tide,  and 
swinging  alongside  of  the  barges.  The  pilot  saw 
that  no  would  come  into  collision  with  the  barges, 
and  pointed  it  out  to  the  dockrnaster.  The 
pilot  had  no  right  to  calculate  on  touching  the 
barges  so  lightly  as  not  to  cause  damage  to  them  or 
to  Teasels  on  the  Other  side  of  them.  With  respect 
to  the  position  of  the  skiff,  we  think  that  she  was 
not  in  an  improper  place,  but  in  the  exercise  of 
her  clear  right  in  lying  where  she  was.  As  to 
a  contention  that  if  a  rope  had  been  there  the 
Cynthia  could  not  have  got  in  that  tide,  in  the 
first  place  that  would  not  justify  her  in  doing 
damasre  to  another  vessel;  in  the  second  place, 
tbe  Trinity  Masters  are  of  a  wholly  different 
opinion,  thinking,  on  the  contrary,  that  the  rope 
would  have  assisted  the  Cynthia  to  go  in  without 
squeezing  or  damaging  any  other  vessel. 

As  to  the  second  point  the  10  Vict.  c.  27,  a.  52,  and 
the  local  Act  of  tbe  London  and  St.  Katherine 
Dock  {27  &  23  Vict.  c.  clxxviii),  Sch.  4.  part  II., 
are  relied  upon  by  the  respondents.  The  latter 
Act  extends  tbe  distance  within  which  tbe  har- 
bour master's  authority  can  be  exercised  to  a 
hundred  yards.  The  former  statute  provides 
that  the  harbour  master  may  give  directions  for 
regulating  the  time  at  which,  and  tbe  manner 
in  which,  any  vessel  shall  enter  into,  go  out  of,  or 
lie  in  or  at  the  harbour,  dock,  or  pier,  and  within 
the  prescribed  limits;  that  is  to  say,  tbe  harbour 
master's  authority  extends  to  the  manner  in 
which  the  vessel  is  to  enter  the  deck,  and  her 
position  when  therein,  and  for  a  disobedience  to 
bis  directions,  the  53rd  section  imposes  a  penalty 
of  201.,  but  the  Act  did  not,  in  my  judgment, 
intend  to  exempt  the  pilot  or  captain  of  the  vessel 
from  the  duty  of  navigating  her  with  proper 
caution,  so  far  as  other  vessels  are  concerned ; 
in  other  words,  the  orders  of  the  harbour 
master  ore  to  be  executed  with  care,  and  not 
negligently,  as  in  the  present  cose. 

In  the  analogous  case  of  exemption  from  liability 
by  reason  of  having  a  pilot  on  boaid,  it  has  been 
held  by  the  Privy  Council  that  in  constru- 
ing the  Pilotage  Acts  it  is  not  enough  for  the 
owners  to  prove  that  there  was  fault  or  negligence 
in  the  pilot,  they  must  prove  to  the  satisfaction  of 
the  court  which  has  to  try  tbe  question  that  there 
was  no  default  whatever  on  the  part  of  the  officers 
and  crew  of  their  vessel,  or  any  of  them,  which 
might  have  been  in  any  degree  conducive  to  the 
damage:  (The  Zona,  1<5  L.  T.  Eep.  N.  S.  158; 
1*  Hep.  1  P.  C.  432. ;  2  Mar.  Law  Cas.  0.  8.  479.) 

The  authority  of  the  Bilboa  was  cited  by  the 
respondents  (Lush.  iV.)  ,  1  Mar.  Law  Cas.  0.  S. 
5),  but  that  was  a  case  decided  on  demurrer. 
I  have  looked  at  tbe  papers  and  find  that  tbe 
defence  was  as  follows  :  "  And  the  defendants' 
proctor  says,  that  before  and  at  the  time  oi 
the  damage  complained  of,  those  on  board  the 
Bilboa  were  acting  under  the  directions  given 
by  the  dockrnaster  of  the  said  Victoria  Docks 
for  the  enid  vessel  to  enter  the  said  dockB. 
and  within  the  aforesaid  limits  of  the  authority 
of  the  said  dock  master,  and  that  the  said 
damage,  if  occasioned  by  any  mismanage  men  t 
of  the  Bilboa,  was  solely  occasioned  by  the  default 
Of  tbe  said  dock  master,  and  that  the  owners  o! 
the  said  vessel  are  not  responsible  in  law  for  the 
same."     It  was  a  datura  in  that  case  that  the 


damage  was  occasioned  solely  by  the  docbnrtt 
wbereas  in  this  case  it  appears  that  the  dint 
was  not  caused  solely  by  the  orders  of  the  in 
master,  but  by  carelessness  in  their  execution 

I  must  reverse  tbe  sentence  of  the  court  beta 

id  pronounce  the  Cynthia 
sion.    Costs  for  appellant,. 

Solicitor  for  plaintiff.  J-  A.  Farnfield. 

Solicitors  for  respondents,  Flux,  and  Ca. 

[Note. — The  recent  case  in  the  House  of  Lai 
on  compulsory  pilotage  (Clyde  NaeigaUm  Ca 
pony  v.  Barclay,  L.  Bep.  1  App.  Cae.  790;  Kent 
in  which  the  judgment  in  The  Jona  (16  L  T.  li 
N.  S.  158;  L.  Eep.  1  P.  C.  426),  quoted  isi 
above  judgment,  is  commented  on,  WW  not 
this  time  reported.  The  effect  of  that  judgment 
where  the  defence  of  compulsory  pilotage  ia  Kti 
to  throw  the  onus  of  proving;  contributory  dsj 
pence  on  the  part  of  the  shipowner  on  the  pW 
tiff,  instead  of  requiring  the  shipowner  to  pi 
that  he  acted  entirely  in  obedience  to  the  JM 
orders.] 

Feb.  14  and  15,  1877. 
The  Julia  Fishes. 
Collision — Counter  claim — Security  for  u&H 
defendant — Practice. 
A  defendant  in  a  collision  cause  making  a  n>«* 

claim  for  the  damage  sustained  by  hi*  oa%m 

must,  if  he  be  resident  out  of  the  juritdiditfcf 

security  for  the  costs,   not  merely  of  hU  wsi 

claim,  but  of  Hie  whole  action. 
If  he  make  default  in  giving  security  for  codi* 

suant  to   order,    he   will    have   his  cnuntam 

dismissed. 
Tms  was  an  action  of  collision  brought  on  bdi 
of  the  owners  of  tbe  Norwegian  barque  ft 
against  the  barque  Julia  Fisher  for  the  reoM 
of  damages  caused  by  a  collision  between  ( 
two  vessels  on  2nd  Ang.  1375. 

The  owners  of  both  vessels  were  resident  sbfli 
out  of  the  jurisdiction.  The  Julia  Fitte  ■ 
arrested,  and  her  owners  appeared  and  gin  k 
in  the  sum  of  29501.,  which  was  the  full  vis* 
tho  vessel.  Tbe  owners  of  the  Julia  AJ 
required  the  plaintiffs  to  give  security  fori 
costs  of  the  action,  which  was  given  to  the  MSB 
of  3001.  Tho  plaintiffs  then  delivered  their  it 
mentof  claim  alleging  that  the  collision  ocean* 
the  negligence  of  the  Julia  Fisher,  and  ess* 
damages.  Tho  owners  of.  the  Jalin  FUXrtH 
upon  delivered  a  statement  of  defence  sad  el 
torclaim,  denying  the  negligence  of  the  Hi 
Fisher,  and  alleging  the  negligence  to  be  tH 
the  Velox,  and  claiming  damages  against  tat  Jl 
in  respect  of  the  collision.  Tbe  owner*  ef" 
Velox  were  then  required  to,  and  did  giveM 
the  sum  of  5001.  to  answer  the  damage  ir"d 
by  the  Julia  Fisher.  A  summons  wi  '" 
out  on  behalf  of  the  plaintiffs  (the  c.._ 
Velox),  calling  upon  tho  defendants  (that 
the  Julia  Fisher)  to  show  cause  nhytisj 
dants  should  not  give  security  for  cosU  mlw 
of  3001.  This  summons  being  referral! 
Registrar  to  the  court,  the  judge,  ■" 
counsel  on  both  sides,  directed  the  eV 
give  bail  in  the  sum  of  1501.  to  answt 
tiffs'  costs.  The  defendants  then  gaw. 
the  sum  of  150!.  to  answer  judgment -•■ 
in  respect  of  their  counterclaim,  ai 
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a  12th  Feb.  1877,  that  each  security  had 
en. 

4. — The  action  came  on  for  hearing. 
ird,  Q.C.  and  W.  G.  F.  Philllmore  for  the 
s  contended  that  as  the  defendants  had  only 
;curity  for  the  costs  of  the  counterclaim, 
1  not  complied  with  the  order,  and  their 
>laim  must  be  dismissed. 
Clarkson  and  Myburgh  for  the  defendants 
ed  that  there  was  no  obligation  upon 
its  to  do  more  than  give  security  for  the 
the  counterclaim,  and  the  order  did  not 
further.  Under  the  old  practice,  before 
icature  Acts  1873  and  1875,  a  defendant 
nly  have  given  security  for  the  costs  of 
i  action,  which  was  the  same  as  the  counter- 
id  he  could  not  have  been  called  upon  to 
urity  for  the  costs  of  the  principal  action. 
i  nothing  in  the  above  Acts  which  alters 
tice. 

ourt  directed  that  the  action  should  pro- 
hearing,  but  intimated  that  if  the  defen- 
sre  not  prepared  before  judgment  to  give 
for  all  the  plaintiffs'  costs,  the  counter- 
mid  be  dismissed. 

.5. — The  action  was  further  heard,    and 
laintiffs'  case  being  ended 
wn,  for  the   defendants,  stated  that  the 
its  did  not  propose  to  give  security  for 
ler  than  for  their  counter-claim, 
t.    Phillimorb. — In    this    case — one   of 
by  collision — a  question  has  been  raised 
3  extent  to  which  one  of  the  parties  to  the 
aould  give  security  for  costs. 
rulia  Fisher  having  been  arrested  at  the 
be  Velox,  bail  was  given  in  the  action,  not 

in  the  full  amount  claimed,  but  only  to 
nt  of  the  value  of  the  ship, 
wners  of  the  Velox,  the  plaintiffs,  being 
ra,  were  then  called  upon  to  give,  and  did 
jurity  for  costs,  and  subsequently,  when  a 
claim  was  set  up  by  the  defendants,  they 
rther  bail  for  the  full  amount  of  that 
claim.  By  thus  setting  up  a  counter- 
le  Julia  Fisher  becomes  as  much  a  plain- 
he  party  who  originated  the  suit.  The 
;s  delivered,  the  evidence  to  be  given,  and 
ments  of  counsel,  will  all  be  common  to 
m  and  counter-claim,  and  in  principle 
i  easy  to  distinguish  between  the  costs 

to  the  one  or  the  other.  Under  these 
iances  the  plaintiffs  contend  that  as  the 
of  the  Julia  Fisher  are  foreigners  like- 
jy  (the  plaintiffs)  are  entitled  to  security 
,  and  that  the  security  must  be  for  the 
the  action  generally.  The  adverse  con- 
however,  is  that  the  Julia  Fisher  should 
e  security  for  costs  occasioned  by  the 
slaim,  not  for  the  whole  costs  of  the 
If  this  contention  prevailed,  it  is  mani- 
}  the  position  of  the  Julia  Fisher  would 
3etter  of  the  two,  because  if  the  Julia 
rins,  she  will  have  security  for  damages 
costs;  whereas,  if  the  Velom  wins,  she 
3  security  for  damages,  and  only  a  small 
of  her  costs.  This  would  clearly  be 
-ent  with  equity. 

r  perhaps  be  said  that  to  require  security 
'hole  costs  of  the  action  is  requiring  the 
sher,  qud  defendant,  to  give  security  for 
ut  it  must  be  remembered  that  although 
s  in  personam  security  is  not  required  of 


a  defendant,  in  actions  in  rem  a  different  practice 
has  always  prevailed. 

The  action  is  brought,  and  bail  is  given  as  a 
rule  in  a  sum  to  cover  damages  and  costs,  and 
both  damages  and  costs  are  constantly  recovered 
from  bail  so  given  by  a  defendant. 

After  some  consideration,  therefore,  I  arrive  at 
the  conclusion  that  as  all  the  issues  now  consti- 
tute, so  to  speak,  one  cause,  the  party  liable  to 
costs  is  liable  to  the  costs  of  the  whole  suit,  and 
the  party  liable  to  give  security  for  costs  is  liable 
to  give  security  for  the  whole  costs  of  suit,  subject 
to  any  special  order  which  the  covrt  may  in  any 
particular  case  think  proper  to  make. 

In  the  present  case  the  order  already  made  must 
be  adhered  to. 

The  party  being  a  foreigner,  who  has  set  up 
a  counter-claim,  and  asked  for  a  decree  for 
damages  in  his  own  favour,  must  give  security  for 
costs  generally,  or  his  counter-claim  must  be 
struck  out. 

As  the  defendants  in  the  present  case  now 
before  the  court  are  not  prepared  to  give  security 
for  the  whole  of  the  plaintiffs'  costs,  their  counter- 
claim must  be  dismissed. 

Solicitors  for  plaintiffs,  Waddilove  and  Nutt. 
Solicitor  for  defendants,  Cooper. 


Monday,  Feb.  19, 1877. 

The  Expeb*. 

Limitation  of  liability — Collision — Reference — 

Costs — Practice. 

In   a  collision  cause,  although  the  defendant  is 

entitled,  upon  admission  of  Liability  and  payment 

into  court  of  the  amount  of  his  liability  under  the 

Merchant  Shipping  Act  1862,  s.  54,  to  a  stay  of 

proceedings  as  against  himself,  plaintiffs  having 

separate  interests  may,  at  the  defendant's  cost, 

proceed   to  a    reference     to    settle    the    revoec- 

tice  amounts  due  to  them,  and  may  tax  their 

costs. 

This  was  an  action  of  collision  brought  by  the 

owners  and  the  master  and  crew  (proceeding  for 

their  personal  effects),  of  the  Mary,  the  owners  of 

the  cargo,  against  the  Expert.     After  service  of 

the  writ,  the  owners  of  the  Expert  appeared,  and 

before  any  pleadings  were  delivered  applied  to  the 

court  to  stay  all  further  proceedings  against  the 

defendants  (except  for  the  purpose  of  taxing  costs) 

upon  their  admitting  liability  and  paying  into 

court  a  sum  sufficient  to  cover  the  amount  to 

which  they  were  entitled  to  limit  their  liability 

under  the  Merchant  Shipping  Act  1862  (25  &  26 

Vict.  c.  63),  s.  54,  viz.,  82.  per  registered  ton,  and  a 

sum  to  cover  interest. 

The  plaintiffs  had  given  particulars  of  their 
names  and  the  nature  of  their  several  claims. 
An  affidavit  of  the  defendants  in  support  of  the 
application  admitted  liability,  but  alleged  that  the 
collision  occurred  without  the  actual  fault  or  privity 
of  the  owners  of  the  Expert,  and  that  there  was  no 
loss  of  life. 

/.  P.  Aspinall,  in  support  of  the  application, 
stated  that  the  defendants  were  willing  to  take  the 
risk  of  other  claims  being  made,  as  they  believed 
the  particulars  furnished  gave  all  the  persons 
entitled  to  claim,  and  contended  that  as  the  course 
proposed  would  be  a  great  saving  of  expense,  and 
the  plaintiffs  could  not  recover  more  that  tbo 
amount  offered,  the  order  should  be  made. 
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E.  C.  Clarkson,  for  the  plaintiffs,  contended  that 
the  order  should  not  be  made  in  the  form  asked, 
and  the  proceedings  should  not  be  stayed  so  as  to 
preclude  the  amounts  of  the  plaintiffs'  several 
claims  being  ascertained  at  a  reference.  If  the 
defendants  paid  into  court  the  whole  amount  of 
the  plaintiffs'  claim,  the  defendants  might  ask  for 
a  stay  without  a  reference ;  but  the  defendants  are 
asking,  as  a  favour,  to  pay  a  less  amount  whereby 
each  plaintiff  will  get  less  than  he  is  entitled  to. 
Hence  it  becomes  the  interest  of  each  plaintiff  to 
reduce  the  amount  of  the  other  plaintiffs'  claims 
to  as  small  an  amount  as  possible,  and  this  must 
be  done  by  the  court,  or  rather  in  a  reference ;  and 
the  cost  of  ascertaining  the  proper  amount  ought 
to  be  paid  by  the  defendants,  whose  act  in  seeking 
relief  from  payment  of  the  larger  amount  makes 
the  reference  necessary.  If  the  court  makes  the 
order  it  ought  to  be  a  condition  that  the  defen- 
dants pay  into  court  a  sufficient  sum  to  cover  the 
costs  of  the  reference,  and  that  the  plaintiffs' 
claims  be  referred  to  the  registrar,  and  that  the 
action  proceed  for  the  purposes  of  the  reference 
and  taxation  of  costs.  If  the  action  of  damage 
proceeded,  and  the  defendants  claimed  limitation 
of  liability  in  their  pleadings,  they  would  pay  the 
costs  of  the  reference  as  a  matter  of  course. 

J.  P.  AspinaU,  in  reply. — The  defendants  are 
entitled  by  law  to  limit  their  liability,  and  they 
claim  limitation  as  of  right  not  as  a  favour.  The 
plaintiffs  are  all  represented  by  one  solicitor,  and 
there  should  be  no  difficulty  in  their  agreeing  as 
to  the  amounts  of  their  respective  claims,  and 
dividing  the  money  paid  in  between  them.  To 
compel  the  defendants  to  pay  the  costs  of  the 
reference  is  putting  them  to  unnecessary  ex- 
pense. 

Sir  R.  PniLLnioRE  directed  that  upon  payment 
into  court  of  the  amount  of  tho  defendants' 
statutory  liability  at  the  rate  of  SI.  per  ton  on  the 
gross  tonnage  of  the  Expert,  and  upon  the  defen- 
dants' solicitor  giving  an  undertaking  for  the  pay- 
ment of  costs  of  action  and  reference,  all  further 
proceedings  in  the  action  should  be  stayed,  save  as 
regarded  the  reference,  which  was  to  proceed 
for  tho  purpose  of  ascertaining  tho  respective 
amounts  due  to  the  plaintiff,  and  tho  taxation  of 
costs. 

Solicitors  for  the  plaintiffs,  Ingledew,  Ince,  and 
Greening. 

Solicitor  for  the  defendants,  Thomas  Cooper. 


Tuesday,  March  6,  1877. 

The  Lake  Megaxtic. 

Security  for  costs — Insolvency  of  plaintiff. 

Where  a  plaintiff  has  recently  executed  a  deed  of 
assignment  of  all  his  property  to  an  assignee,  he 
will  be  required  to  give  security  for  the  costs  of 
suit, unless  he  satisfies  tlie  court  that  he  is  solvent. 
The  fact  that  he  is  carrying  on  business  is  not 
sufficient  proof  of  his  solvency. 

This  was  a  motion  by  the  defendants,  owners  of 
the  Lake  Megantic,  requiring  the  plaintiff,  John 
Athaya,  to  give  seurity  for  costs.  No  pleadings 
had  been  delivered,  but  the  writ  was  indorsed  with 
a  claim  for  10002.  for  damage  to  cargo. 

The  plaintiff  was  the  owner  of  a  cargo  of  grain 
laden  on  board  the  Lake  Megantic,  and  alleged  to 
have  been   damaged  by  a  collision  between  that 


vessel  and 'the  Lake  Superior,  belonging  u 
same  owners,  on  the  5th  March  1876,  ii 
harbour  of  Baltimore,  in  the  United  Stat 
America.  The  cargo  had  ultimately  been  a 
to  Liverpool  and  there  discharged. 

In  support  of  the  application,  an  affidsri 
made  by  H.  J.  Selkirk,  the  manager  of  the  Q 
Shipping  Company  (Limited),  the  owners  c 
vessels,  which,  so  far  as  is  material,  was  as  fed 

4.  The  said  John  Athaya,  the  plaintiff  in  tail  i 
and  in  the  writ  described  aa  residing  at  Liverpool, 
resides  in  or  near  Glasgow,  and  till  shortly,  pmi 
the  commencement  of  wis  action,  carried  on  bus 
a  commission  merchant  in  Liverpool,  nnd>r  tat  • 
firm  of  John  Athaya  and  Co-,  and  in  fikay  ot 
same  style  or  firm. 

5.  I  am  informed  and  verily  believe  that  the  nit 
Athaya,  being  insolvent  on  the  28th  Aug.  last,  ene 
deed  of  assignment  of  his  estate  and  effects,  in  &i 
James  Wylue  Gould,  of  Glasgow,  acooantant,  ii 
benefit  of  his  creditors.  A  true  copy  of  soeh  i 
produced  and  shown  to  me  at  the  time  of  nuking ti 
affidavit,  marked  A.,  and  I  verily  believe  from  ti 
of  snoh  deed  having  been  executed  that  tbssul 
Athaya  is  insolvent,  and  that  this  action  is  not  hi 
for  his  own  benefit. 

In  answer  to  this  affidavit  another  was  nan 
Wilmer  Holliugworth,   a   clerk    to  Ernest 
Wendt,  underwriters'  representative,  as  follw 

1.  The  said  Ernest  Emil  Wendt  is  the  agent  f 
purposes  of  this  action. 

2.  I  have  read  the  affidavit  of  Henry  James  9i 
sworn  on  the  17th  Feb.  1877,  and  filed  in  this  seba 
referring  to  the  4th  paragraph  of  snoh  affidavit,  I 
been  informed  and  Verily  believe  that  John  Alts 
said  plaintiff,  now  carries  on  business  as  a  noes 
co-partnership  with  his  son,  both  in  Liropsi 
Glafgow,  under  the  title  of  John  Athaya  and  So* 

The  motion  came  before  the  court  on  fi 
1877,  and  was  ordered  to  stand  over  till  tht  i 
motion  day,  with  leave  to  the  parties  to  file  fir 
affidavits;  no  farther  affidavits  were  hewers?  I 
and  the  motion  came  on  again  on  March  6. 

E.  C.  Clarkson  for  defendants. — The  affidavi 
Selkirk  plainly  shows  that  the  plaintiff 
recently  been  insolvent,  and  the  affidavit  in  B 
in  no  way  shows  that  he  is  now  solvent  Tta| 
sumption  is  that  he  is  still  insolvent,  and  sotf 
is  only  carrying  on  the  action  for  the  bets! 
his  assignee,  who  is,  moreover,  out  of  the  ji 
diction.  The  plaintiff  assigned  all  this  as* 
action  together  with  all  his  other  property  if 
deed  on  the  28th  Aug.  1876,  and  in  sock  si 
the  conrt  will  order  security  for  costs  tobefli 
(Perkins  v.  Adcoch,  14  M.  &  W.  808.)  hi 
case  Pollock,  C.B.  says  :  •*  Where  the  sfJ 
plaintiff  is  bankrupt  or  insolvent,  orhas**)J 
tho  debt,  and  is  suing  for  the  benefit « 
assignee,  he  ought  to  give  security  for  cjnsaS 

W.   Phillimore    for   plaintiff.— The  af 
Hollingworth  shows  that  the  plaintiff  is 
insolvent;  he  is  carrying  on  business  in 
ship  with  his  son,  and  has  set  up  that 
subsequent  to  the  execution  of  the  d 
destroys  any  presumption  that  he  still 
insolvent  circumstances.     It  is  not  ei 
plaintiff   should   have    been   bankrupt 
vent,  or  have    assigned    the    debt,  or 
action.    The  head  note  of  Perkins  t. 
M.  &  W.  808),  and  the  observations  of! 
show  that  Pollock,  C.B.  must  be  im- 
ported.   It  is  plain  that  he  must  baval 
the  circumstances   of    plaintiff's 
the  assignment  of  tho  debt  must- 
court  to  compel  him  to  give  security: 
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here  they  do  not  c 


r,  as  tbe  plaintiff  is  nol 


■   Olarkson  in  reply. 

Sir  B.  PnninioRB.— I  shall  moke  the  order  for 
the  plaintiff  to  give  security  for  costs  to  the 
■unonnt  of  3001.  Under  the  circumstances  of  the 
case  it  lies  on  the  plaintiff  to  show  that  he  is  now 
solvent,  and  I  do  not  consider  that  the  affidavit  of 
HoUingworth  is  sufficient  to  show  it.  Costs  of 
this  application  to  be  costs  in  the  cause. 

Solicitors  for  the  plaintiff,  Stokes,  Saunders,  and 


March  20  and  21, 1877. 
The  Aknixdau!. 
Merchant  Shipping  Act  1854  (17  £  18  Viet,  c  104), 
•.103 — Concealing  British  character— Assuming 
foreign    character—Forfeiture — Bond   fide    pur- 
chaser—  When  forfeiture  attaches. 
Where  an  offence  is  committed  by  a  shipowner  or 
master  against  tscf.103  of 'the  Merchant  Shipping 
Act  1854,  the  ship  becomes  forfeited  to  Her  Majesty, 
and  the  forfeiture  attaches,  and  the  property  in 
the  ship  is  devested  out  of  the  oamers,  and  vested 
in  the  Crown  from  the  date  of  the  committing  of 
the  offence,  and  a  person  purchasing   such  ship 
bond  fide  and  without  knowledge  of  the  offence, 
committed  after  such  date,  but  before  seizure  and 
condemnation,  cannot  acquire  a  title  which  will 
override  the  right  of  the  Crown. 
r»  an  action  brought  by  (lie  plaintiff  as  collector  of 
customs  on  behalf  of  the  Crown  against  a  British 
sthip  for  breaches  of  the  103rd  section  of  the  Mer- 
chant Shipping  Act  1854,  the  plaintiff  in  his  state- 
ment of  claim  alleged  offences  committed  in  1874 
and  up  to  July  1876,  and  claimed  the  ship  as  for- 
feited to  Her  Majesty.  The  defendant,  a  foreigner, 
an    his    statement    of  defence,  alleged    that  he 
became  bond  fide  purchaser  of  the  ship  on  tlie  6th 
July  1876,  without  notice  of  any  of  the  acts  done 
by  the  former  owners  of  the  ship,  and  tluU  the 
skip  was  not  seized  in  the  action  until  tlte  9th 
July  1876. 
Held,  upon  demurrer  to  tlie  statement  of  defence,  that 
the  defence  set  up  was  no  answer  to  the  action,  as 
the  forfeiture  took  place  on  the  committing  of  the 
offence,  and  tlie  defendant  had  acquired  no  title  as 
against  the  Crown. 
Phis  was  an  action  (in  rem)   brought  by  William 
Pugh  Gardner,  collector  of  customs  at  the  port  of 
Liverpool,  on  behalf  of  himself  and  on  benalf  of 
Her  Majesty  against  the  barque   Annandale,  to 
sbtaun   adjudication  upon  and  forfeiture  to  Her 
Havjesty  of  tbe  barque  for  a  breach  of  the  provi- 
tonm  of  sub-sect,   2  of  sect.  103  of  tbe  Merchant 
(hipping  Act  1854,  and  an  award  of  such  portion 
f  tbe  proceeds  of  the  sale  of  the  barque  to  the 
uuntiff  as  the  court  might  think  right.     The 
aannl   was  duly  arrested  on  the  9th  July  1876, 
odor  a  warrant  issued  oat  of  the  Admiralty  DWi- 
OD,  and  remained  under  arrest.     An  appearance 
as  entered  on  the  28th  July  by  one  Hans  Lows, 
Miming  to  be  the  owner  of  the  vessel. 
The  plaintiff's'  statement  of  claim  was,  so  far  as 
tmtftnne.1,  as  follows : 

1.  The  plaintiff  was,  on  and  before  the  18th  Joly  1874, 
■d  baa  sver  linne  been,  and  still  is  a  Britiah  offloer 
Pike  onatoms  within  the  intent  and  meaning  of  the 
Bated  Motion  Of  Uw  Merchant  Shipping  Act  ISM. 


2.  Bofure  and  on  the  18th  July  1874,  the  barque  or 
vessel  Annamialt,  proceeded  against  in  this  action,  m 
within  the  true  intent  and  meaning  of  the  amid  Act  a> 
Britiah  *hip,  and  was  registered  at  the  Costom  House  at 
NewoaStle-upon-Tjne  as  a  British  ship,  in  the  names  of 
William  Perlee  Livingston,  William  Pearson,  Henry 
Jams*  Livingston,  Thomas  Watson,  William  Harrison, 
and  William  Heppls,  as  owners  thereof. 

3.  The  said  William  Perlee  Livingston,  William  Pear- 
son, Henry  Jamee  Livingston,  Thomas  Watson.  William 
Harrison,  and  William  Hepple,  who  respectively  are 
natnrel.bom  Britiah  subjects,  were,  before  and  on  the 
said  18th  July,  owners  of  the  said  barque. 

i.  On  the  18th  Jnlj  1874,  the  raid  William  Perlee 
Livingston,  anting  Tor  and  on  behalf  of  himself  and  his 
said  oo-owners,  and  with  their  authority,  and  in  order 
that  the  register  of  the  said  barque  might  be  closed 
as   upon  a  sale   of   the    said    barque   to   foreigners, 


person  entitled  by  British  law,  to  inquire  into  the  charac- 
ter of  the  said  barque,  tbat  the  said  barque  had  been 
sold  to  foreigners,  and  that  the  said  barque  was  at  sea, . 
bnt  that  her  register  (meaning  thereby  her  certificate  of 
registry)  would  be  handed  to  the  said  registrar  on  her 

5.  The  said  registrar,  in  pursuance  and  consequence  of 
snnh  representation s  as  in  the  last  paragraph  mentioned, 


Perlee  Livingston, 


...  and  continued  to  be  a  British  ship  within  the  ti  . 
intent  and  meaning  of  the  103rd  section  of  tbe  said  Act. 

7.  On  or  subsequently  to  the  said  18th  July  1874,  the 
said  William  Perlee  Livingston,  William  Pearson,  Henry 
James  Livingston,  Thomas  Watson,  William  Harrison, 
and  William  Heppls  procured  or  caused  or  permitted 
to  be  procured,  and  carried  Or  caused  or  permitted 
to  be  carried  on  board  the  said  barque  a  doonment 
or  foreign  certificate  of  registry  or  foreign  provisional 
certificate  of  registry  known  as  a  Leltn  de  mar  Provi- 
•otrs,  by  which  it  was  stated  and  represented  that  the 
said  barque  had  been  bought  by  one  Henry  Thomas 
•   '    ■  ■  ■■-    —I  that  she  w-*u  -       •>->--■-- 


Watson,  c 


Antwerp,  and  i. 


.s  then  a  Belgian . 


8.  The  said  statements  and  representations  in  the  said 
document  lastly  mentioned  were  untrue.  The  said 
barque  had  not,  as  therein  stated  and  represented,  been 
bought  by  the  said  Henry  Thomas  Watson,  nor  was 
she  then  a  Belgian  ship,  bat  she  was  than,  and 
long  after  snoh  doonment  was  procured  or  aaueed  or 
permitted  to  be  procured  as  aforesaid,  she  continued 
to  be,  a  British  ship  within  the  true  intent  and  moaning 
of  the  103rd  section  of  the  said  Act,  and  owned  by  the 
said  William  Perles  Livingston,  William  Pearson,  Henry 
James  Livingston,  Thomas  Watson,  William  Harrison, 
and  William  Hepple,  or  soms  or  one  of  them. 

9.  On  or  about  the  19th  Sept.  1874,  the  said  William 
Perlee  Ltvinseton,  William  Pearson,  Henry  James 
Livingston,  Thomas  Watson,  William  Harrison,  and 
""'""         "  '-1-    ■■- *   "-1   said   barque  oontinr--" 

i  ship,   within  the  t 


certificate  of  British  tonnage,  for  the  said  barque  a_ 
For  a  foreign  vessel,  belonging  to  Antwerp,  in  the  King- 
dom of  Belgium. 

10.  On  tbe  6th  Jnly  1878,  one  John  Stevens,  the  then 
master  of  the  said  barque,  by  and  with  the  knowledge 
and  permission  of  the  said  William  Perles  Livingston, 
William  Pearson,  Henry  Jamee  Livingston,  Thomaa 
Watson,  William  Harrison,  and  William  Heppls,  and  of 
tits  other  persons  or  person,  if  any,  thin  being  owners  or 
owner  of  the  said  barque,  made  a  report  to  the  plaintiff 
at  Liverpool,  or  to  Lis  deputy  or  representative,  the 
plaintiff,  and  snoh  deputy  and  representative  raapeo- 
dvaly  being  parsons  entitled  by  British  law  to  inquire 
into  the  character   of  the   said  barque,  by  which  re- 
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port  the  said  John  Stephens,  as  inch  master,  stated 
•and  represented  that  tne  country  to  which  the  said 
barque  belonged  was  Antwerp,  meaning  thereby  Belgium. 
Such  statement  and  representation  was  untrue.  The 
said  barque  was,  and  continued  to  be,  a  British  ship 
within  the  true  intent  and  meaning  of  the  said  Aot,  and 
owned  by  the  said  William  Perlee  Livingston,  William 
Pearson,  Henry  James  Livingston,  Thomas  Watson, 
William  Harrison,  and  William  Hepple,  or  some  or  one 
of  them. 

11.  The  said  barque  subsequently  to  the  said  18th  July 
1874,  and  whilst  she  still  continued  to  be  a  British  ship 
within  the  true  intent  and  meaning  of  the  103rd  section, 

•and  owned  by  the  said  William  Perlee  Livingston, 
William  Pearson,  Henry  James  Livingston,  Thomas 
Watson,  William  Harrison,  and  William  Hepple,  or  some 
or  one  of  them  or  by  some  or  one  of  them  conjointly  with 
-  tome  other  person  or  persons  whose  names  are  not  known 
to  the  plaintiff, was  sailed  by  or  with  the  permission  of  the 
said  William  Perlee  Livingston,  William  Pearson,  Henry 
James  Iivingston, Thomas  Watson,  William  Harrison, and 
William  Hepple,  and  such  other  persons  or  person,  or  by 
and  with  the  permission  of  such  of  them  the  said  William 
Perlee  Livingston,  William  Pearson,  Henry  James  Living- 
ston, Thomas  Watson,  William  Harrison,  and  William 
Hepple,  and  such  other  person  or  persons  as  aforesaid  as 
were  then  her  owners  nnder  a  foreign  flag,  to  wit  the 
Belgian  flag. 

12.  The  several  matters  and  thing*  hereinbefore  alleged 
to  have  been  done  by  the  said  William  Perlee  Livingston, 
William  Pearson,  Henry  James  Livingston,  Thomas 
Watson,  William  Harrison,  and  William  Hepple,  or  by 
them  or  some  or  one  of  them,  or  by  them  or  some  or  one 
of  them  conjointly  with  such  other  person  or  persona  as 

•aforesaid,  or  by  the  taid  William  Perlee  Livingston, 
William  Pearson,  Henry  James  Livingston,  Thomas  Wat- 
son, William  Harrison,  and  William  Hepple,  or  some  or 
one  of  them,  or  by  them  or  some  or  one  of  them  conjointly 
•as  aforesaid,  caused  or  permitted  to  be  done,  or  some  or 
one  of  such  matters  and  things  were  respectively  matters 
or  things,  or  a  matter  or  thing  done  or  permitted  to 
be  done  by  the  owners  or  owner  of  the  said  British 
barque  Annandale,  with  intent  to  conceal  the  British 
character  of  the  said  barque  from  the  plaintiff  and  from 
the  said  registrar  at  Newcastle,  ana  from  others  the 
collectors  and  officers  of  customs  at  divers  British  Ports, 
and  from  the  officials  of  the  Board  of  Trade  defined  by 
the  said  Act,  or  from  some  or  one  of  such  Acts,  persons, 
all  suoh  persons  being  persons  entitled  by  British  law  to 
inquire  into  the  character  of  the  said  barque,  or  with 
intent  to  assume  a  foreign  character,  or  with  intent  to 
deceive  such  persons  as  aforesaid  or  some  or  one  of 
them,  and  whereby  the  said  barque  became  and  is  for- 
feited to  Her  Majesty. 

13.  The  plaintiff,  as  a  British  officer  of  customs,  has 
seised  and  detained  the  said  barque  as  having  become 
subject  to  forfeiture  to  Her  Majesty,  and  has  brought 
her  for  adjudication  before  this  court  pursuant  to  the  said 
section. 

The  plaintiff  in  his  statement  then  claimed  (1)  a 
declaration  and  judgment  that  the  said  barque 
Annandale  had  become  and  was  forfeited  to  Her 
Majesty ;  (2)  a  sale  of  the  said  barque  Annandale 
by  the  marshal  of  the  court;  (3)  an  award  to  the 
plaintiff  out  of  tho  proceeds  of  the  sale  of  such 
portion  thereof  as  the  court  might  think  right ; 
(4)  and  tho  condemnation  of  the  defendant  in  the 
costs  of  the  action. 

The  defendant  delivered  a  statement  of  defence 
which,  so  far  as  material,  was  as  follows  : 

1.  The  defendant  in  this  action  is  Hans  Lows,  a  Nor- 
wegian, and  is  the  owner  of  tho  barque  Annandale. 

2.  The  defendant  does  not  admit  the  allegations  in 
paragraphs  4,  5,  and  6  of  the  statement  of  claim  con- 
tained, and  says,  that  on  or  about  and  after  the  18th 
•July  1874,  the  barque  Annandale,  proceeded  against  in 
this  action,  was  not  owned  by  William  Perlee  Livingston, 
William  Pearson,  Henry  James  Livingston,  Henry  Wat- 
son, William  Harrison,  and  William  Hepple.  And  that 
on  or  about  the  said  18th  July  1874,  the  said  barque  was 
transferred  to  foreigners,  and  ceased  to  be  a  British  ship, 
with  the  true  intent  and  meaning  of  the  103rd  section  of 
the  Merchant  Shipping  Act  1854. 


3.  The  defendant  denies  the  allegations  ia  ptacz 
7  and  8  of  the  statement  of  claims  contained,  sad 
that  the  said  William  Perlee  Livingston,  Wiflkal 
son,  Henry  James  Livinfrston,  Thomas  Watsos,  li 
Harrison,  and  William  Hepple  did  not  proems  ore 
to  be  procured,  and  carry  or  cause  or  persrit  t 
carried  on  board  the  same  barque  a  document  or  fs 
certificate  of  registry,  known  as  a  Lettre  d§  merPm 
by  which  it  was  represented  that  the  said  barqse 
been  bought  by  one,  Henry  Thomas  Watson,  of  Art 
and  that  she  was  then  a  Belgian  ship,  or,  in  the  i 
native,  if  such  certificate  of  registry,  was  by  tses 
eured  and  permitted  to  be  carried  on  board  tht 
vessel,  they  had  reasonable  grounds  to  believe  tkat 
was  therein  contained  was  true. 

4.  The  defendant  denies  the  allegations  in  pazifR 
of  the  statement  of  olaim  contained,  and  says  tfea 
said  William  Perlee  Livingston,  William  Pearson,  E 
James  Livingston,  Thomas  Watson,  William  Ban 
and  William  Hepple  did  not  on  the  19th  Sept  1874 
cure  or  cause  or  permit  to  be  procured  at  Seven 
certificate  of  British  tonnage  for  the  said  barrat  si 
foreign  vessel  belonging  to  Antwerp,  in  the  Kiss* 
Belgium,  or,  in  the  alternative,  if  snoh  oertus 
British  tonnage  was  by  them  obtained  as  aforesaid 
had  good  and  reasonable  grounds  to  believe  that  th 
vessel  was  a  foreign  vessel  belonging  to  Antwerp,  i 
kingdom  of  Belgium. 

5.  As  to  the  allegations  in  paragraph  10  of  tht 
ment  of  claim  contained,  the  defendant  denies  that 
Stevens  was  on  the  6th  July  1876,  master  of  tiki 
vessel  by  and  with  the  knowledge  of  the  said  Wi 
Perlee  Livingston,  William  Pearson,  Henry  Janes  Li 
ston,  Thomas  Watson,  William  Harrison,  and  Wi 
Hepple.  And  the  defendant  denies  that  the  and 
Stephens,  with  the  knowledge  or  permission  of  ssj 
son  or  persons,  then  owner  or  owners  of  the  ssid  v 
made  a  report  to  the  plaintiff,  or -to  his  deputy  or  i 
sentative  at  Liverpool,  representing  that  the  audi 
belonged  to  Antwerp  in  the  kingdom  of  Belgium,  c 
the  alternative,  if  the  said  John  Stevens  so  reporto 
said  barque,  he  had  good  and  reasonable  grousdi  ■ 
lieve  that  the  said  barque  belonged  to  Antwerp  ■ 
kingdom  of  Belgium. 

G.  The  defendant  denies  the  allegations  in  parafB 
of  tho  statement  of  olaim  contained,  and  says  that  s 
quently  to  the  18th  July  1874,  the  said  barque  as 
sailed  by  or  with  the  permission  of  the  said  wi 
Perlee  Livingston,1  William  Pearson.  Henry  James U 
ston,  Thomas  Watson,  William  Harrison,  and  Wi 
Hepple,  of  or  by  any  one  of  them  conjointly  wits  d 
under  a  foreign  flag,  to  wit  the  Belgian  flag. 

7.  And  a*  to  the  said  several  matters  in  tht  i 
ment  of  claim  contained  and  alleged  to  bsw  ■ 
done  by  the  persons,  and  in  the  ways  and  «sV 
intents  respectively  alleged  in  the  statement  of  ss 
and  defendant  says  that  on  the  6th  July  1876,  besw 
honfifide  purchaser  of  the  Annandale  lot  valoabss* 
deration,  and  that  at  the  time  he  became  such  bstt 
purohaser  he  had  no  notice  or  knowledge  whatsosw 
the  said  statement  of  claim  contained,  oranyoMoflj 
or  of  the  said  matters  having  been  done  bjussl 
persons  in  the  way  and  with  the  intents  in  the  nMsli 
ment  of  claim  mentioned  or  of  the  said  nutters  sSS 
been  done  at  all. 

And  by  way  of  counter-claim  the  defendant  i 

That  the  barque  Annandale  was  seised  by  the] 
on  the  9th  July  1876,  and  from  that  date  is  staid 
without  reasonable  grounds  for  such  seizure  ssi' 
tion.    From  the  9th  July  1876.  the  defendant  ssj 
and  still  is  deprived  of  the  use  of  the  said 
advantages   and    profits   whioh    would  otberwisj 
accrued  from  the  sailing  and  use  of  the  said 

And  the  defendant  claimed:  (1.) 
the   seizure    and    detention    of  the 
Annandale  \  (2.)  The  condemnation  of  tbf 
tiff  in  the  costs  of  the  action. 

To  the  above  statement   of  defence  tht] 
replied  and  demurred  as  follows : 

1.  The  plaintiff  joins  issue  with  the 
Lows,  on  nis  statement  of  defence. 

2.  The  plaintiff  further  says  that  if  the 
became  suoh  purchaser  for  valuable 
the  statement  of  defence  alleged,  yet  tat  I 


sqs: 
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inoh  purchaser  for  valuable  consideration  had 

knowledge  of  the  matters  in  the  statement  of 

ntioned  or  some  of  them,  and  of  the  said  matters 

i  of  them  havinp  been  done  by  the  persons  and 

by  and  with  the  intents  in  the  said  statement  of 

ntioned,  the  plaintiff  admits  that  the  AnnandaU 

sted  by  him  on  the  9th  July  1876,  by  warrant  of 

t,  and  that  she  has  since  been  detained,  and  he 

*  there  was  and  is  reasonable  ground  for  suoh 

ad  detention.  It  is  not  the  fact  that  the  defendant 

or  still  is  deprived  of  the  use  of  the  or  the 

ies   or    profits  whioh   would   otherwise    have 

from  the  sailing  or  use  of  the  said  vessel. 

plaintiff  demurs  to  the  7th  paragraph  of  the 

it  of  defenoe,  and  says  that  the  same  is  bad  in 

he  ground  that  a  purohase  for  valuable  oonsidera- 

ted  after  the  commission  of  the  offence  cannot 

o  bar  a  forfeiture  under  the  103rd  section  of  the 

t  Shipping  Act  1854,  and  upon  other  grounds 

in  law  to  sustain  the  demurrer. 

emurrer  now  came  on  for  argument, 
t  20.— The  Attorney  General  (Sir  J.  Holker, 
d  E.  C.  Clarkson  for  the  plaintiff  in  sup- 
the  demurrer. — In  the  statement  of  claim, 
odant  is  charged  with  divers  breaches  of 
chant  Shipping  Act  1*54  (17  &  18  Viot. 
ect.  103,  sub-sect.  2),  which  provides  that 
master  or  owner  of  any  British  ship  does, 
tits  to  be  done,  any  matter  or  thing,  or 
or  permits  to  be  carried,  any  papers  or 
its,  with  intent  to  conceal  the  British 
r  of  such  ship  from  any  person  entitled 
ish  laws  to  inquire  into  the  same,  or  to 
a  foreign  character,  or  with  intent  to 
any  suoh  person  as  lastly  hereinbefore 
ed,  such  ship  shall  be  forfeited  to  Her 
"  The  vessel  was  seized  for  these  breaches 
9th,  1876.  The  defendant,  in  his  state- 
defence,  pleads,  that  on  July  6th,  1876,  he 
bond  fide  purchaser  for  value  of  the 
without  notice  or  knowledge  of  the  com- 
of  the  breaches.  To  this  defence  the 
demure,  and  we  submit  that  such  a 
&  not  good,  because,  assuming  everything 
3  alleged,  the  property  in  the  vessel  passed 
>own,  and  she  became  forfeited  at  the 
when  the  acts  alleged  were  committed, 
merely  upon  seizure.  The  title  of  the 
ecame  vested  in  the  Crown  when,  as 
n  the  statement  of  claim,  the  then  owners 
1874,  represented  the  ship  as  sold  to 
*8.  The  process  of  the  Court  is  only 
to  perfect  the  forfeiture  and  give  legality 
ooeedings.  The  act  in  itBelf  is  enough  to 
le  owners  of  the  property  and  vest  it  in 
n. 

ts  v.  Withered,  1  Salk.  323 ; 
rw  v.  Despard,  5  T.R.  112. 

vo  decisions  were  both  under  a  statute 
I,  c.  18),  by  which  it  was  provided  that  no 
Duld  he  imported  into  or  exported  out  of 
Bty  fs  possessions  in  Asia,  Africa,  or  America 
her  ship  or  ships,  but  in  such  ship  as  be- 
British  subjects,  under  the  penalty  of  the 
of  all  the  goods  and  commodities  imported 
ed,  and  of  the  ship,  one- third  part  thereof 
ajesty,  one-third  to  the  governor  of  the 
i  where  the  default  was  committed,  and 
to  the  person  seizing,  suing,  or  informing. 
s  v.  Despard  (5  T.R.  1 12),  the  governor  of  a 
b  sued  in  trespass  for  taking  the  plaintiffs 
ts  cargo,  whereupon  the  defendant  pleaded 
ship  was  seized  under  the  statute  as 
to  the  use  of  His  Majesty  and  the  de- 
the  plaintiff  replied  that  the  defendant  , 

ILL,  N.S. 


had  sold  without  bringing  ship  and  cargo  into  a 
competent  court  for  condemnation,  and  to  this 
replication  the  defendant  demurred;  the  court 
— following  the  former  case  in  Salkeld — held  that 
the  property  ceased  to  be  in  the  plaintiff  on  com 
mitting  the  act  occasioning  forfeiture,  and  that 
condemnation  was  not  necessary.  In  the  United 
States  the  exact  point  has  been  decided  in  cases 
which  clearly  point  out  that  the  forfeiture  takes 
place  at  the  moment  of  the  commission  of  the  offence, 
and  that  a  subsequent  purchaser  without  notice 
cannot  acquire  a  title  overruling  the  forfeiture. 

Qelston  v.  Hoyt,  3  Wheaton  U.S.  Sup.  Ct.  Rep.  311 ; 

The  United  State*  v.  1960  Bags  of  Coffee,  8  Cranoh 
U.S.  Sup.  Ct.  Rep.  398. 
If  this  were  not  the  rule  the  Merchant  Shipping 
Act  could  always  be  infringed  with  impunity,  as 
the  owners  who  had  committed  the  offence  could 
always  evade  punishment  by  selling  before 
seizure.  [Sir  R.  Phillimoee. — The  principle  laid 
down  in  those  cases  seems  to  me  to  be  that  the 
taint  of  the  offence  travels  with  the  vessel,  as  in 
cases  of  collision  the  liability  goes  with  the  vessel- 
even  if  she  changes  hands  twenty  times  over,  and 
that  the  forfeiture  occurs  when  the  offence  is 
committed.] 

Murphy,  Q.C.  and  MUvain,  for  the  defendant. — 
The  construction  contended  for  by  the  plaintiff 
would  make  it  practically  impossible  for  anyone 
to  buy  a  share  in  a  British  Bhip,  in  consequence  of 
risk  of  some  question  arising  between  the  pur- 
chaser and  the  Crown,  whioh  would  result  in 
forfeiture.  However  many  hands  the  vessel  passed 
through,  she  would  still  remain  liable  to  for- 
feiture. Such  a  construction  would  be  a  great 
hardship  upon  shipowners.  Before  the  Merchant 
Shipping  Act  1854,  no  such  contention  could 
nave  heen  maintained  by  the  Crown.  Until  that 
Act  the  rule  of  law  was,  as  we  submit,  that  for- 
feiture did  not  take  place  until  condemnation,  or 
at  any  rate  until  seizure.  In  Beg.  v.  McGleverty, 
The  TeUgrafo  (ante,  vol.  1,  p.  63;  24  L.  T. 
Rep.  N.  S.  748;  L.  Rep.  3  C.  P.  673),  it  was 
held  the  taint  of  piracy  does  not  travel  with  a 
shiD  like  a  maritime  lien  through  her  transfers  to 
different  owners,  and  that  a  bond  fide  purchaser 
without  notice  had  a  good  title  as  against  the 
Crown,  and  the  court  there  say,  "  There  is  no 
authority,  their  Lordships  think,  to  be  derived 
from  principle  or  precedent  for  the  position  that  a 
ship  duly  sold  before  any  proceeding  taken  on  the 
part  of  the  Crown  against  her,  by  public  auction 
to  a  bond  fide  and  innocent  purchaser,  can  after- 
wards be  arrested  and  condemned,  on  account  of 
former  piratical  acts,  to  the  Crown.    The  oonse- 

Suences  flowing  from  an  opposite  doctrine  are  very 
[arming.  In  this  case,  six  months  have  elapsed 
between  the  sale  and  the  arrest,  but  upon  the 
principle  contended  for,  six  or  any  number  of 
years,  and  any  number  of  bond  fide  sales  and 
purchases,  would  leave  the  vessel  liable  to  con- 
demnation on  account  of  her  original  sin.  Their 
Lordships  are  of  opinion  that  the  taint  of  piracy 
does  not,  in  the  absence  of  conviction  or  condem- 
nation, continue  like  a  maritime  lien  to  travel  with 
the  ship  through  her  transfers  to  various  owners." 
Then  has  the  Merchant  Shipping  Act  1854  altered 
the  rule  of  law  P  Has  the  Legislature  used  apt 
words  to  work  a  forfeiture  of  vessels  tainted  with 
the  original  sin  of  an  offence  against  that  Act  P 
By  sect.  103  it  is  first  of  all  provided  that  the 
offence  committed  against   that  section  shall  be 
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"  punishable  "  as  therein  provided ;  the  word  there 
used  implies  that  something  more  is  to  be  done  to 
complete  the  forfeiture  than  the  mere  commission 
of  the  offence.    Agrain,  at  the  end  of  the  same 
seotion   provision  is  made  for  the  seizing   and 
detaining  by  government  officers  of  "any  ship 
which  has  become  subject  to  forfeiture."    Why 
"  subject "    to    forfeiture,  if   the   forfeiture    has 
already  operated  P    These  words  show  that  the  in- 
tention was  that  some  proceeding  should  be  taken 
by  the  Government  before  the  forfeiture  takes 
place.      Seizure  at   least    is  necessary.      If  the 
reading  of  the  Act  is  right,  then  the  operative 
words  in  the  sub-sect.  2  of  that  section,  viz.,  "  shall 
be  forfeited "  must  be  read  as  "  shall  be  subject 
to  forfeiture,"  and  there  is  no  forfeiture  on  the 
commission  of  the  offence.     If  the  Legislature 
had  intended  to  so  enact,  the  Act  would  have 
expressly  provided  that  the  forfeiture  should  take 
place    at   the   time   of   the    offence    committed, 
and  then   the    sentence  of   condemnation  would 
have  had  relation  back  to  the  committing  of  the 
offence.    Provisions  and  language  of  that  nature 
are  well  known  in  one  statute,  as  in  bankruptcy  the 
title  of  the  trustee  relates  back  to  the  committing 
of  the  act  of  bankruptcy  (32  &  33  Vict.  c.  71, 
s.  11).    Again,  in  sect.  106,  a  British  ship  even 
where  not  entitled  to  British  privileges  is  made 
"  liable  to  pains  and  penalties  "  as  if  a  recognised 
British  ship,  and  this  also  points  to  proceedings 
for  enforcing  those  pains  ana  penalties.     Both  the 
American  cases  cited  are  upon  the  words  of  the 
same  act  of  Congress,  which  materially  differ  from 
this  Act  and  the  later  case  (Qelston  v.  Hoyt,  3 
Wheat.  311)  follows  the  earlier  case  (U.  8.  v.  1960 
Bags  of  coffee,  8  Cranch  398).      The  words  in 
the  American  statute  aro  given  in  Cranch's  Reps. 
p.  399,  and  are  as  follows:  "That  whenever  any 
articles,  the  importation  of  which  is  prohibited  by 
this  Act  shall,  after  the  20th  of  May  next,  be 
imported  into  the  United  States,"  ....  "all  such 

articles  " "  shall  be  forfeited."  That  Act,  by  the 

word  "  whenever,"  fixes  a  time  for  the  forfeiture, 
namely,  on  the  importation ;    but  the  Merchant 
Shipping  Act  only  says  "  if  "  certain  things  are 
done,  the  forfeiture  shall  take  place,  but  fixes  no 
date  on  which  it  shall  happen.     In  U.  8.  v.  1960 
Bags  of  coffee  (8  Cranch  398),  Johnson,  J.  bases  the 
judgment  of  the  court  wholly  upon  the  statute, 
saving,  that  "  it  is  expressly  declared  that  the  for- 
feiture shall  take  place  upon  the  commission  of 
the  offence."    There  being  no  express  declaration 
to  that  effect,  except  in  the  word  "  whenever,"  the 
decision  must  turn  upon  the  construction  of  that 
word,  which  is  absent  from  the  English  statute. 
In    Wilkins  v.  Despard  (5  T.  R   112)  and  the 
other  English  cases  cited,  there  was  a  seizure  by 
the  Crown  or  its  officers,  and  the  actions  only 
decided  the  right  of  the  seizor  to  detain  the  pro- 
perty from  the  date  of  the  seizure.    These  cases 
do  not  decide  any  right  to  exist  in  the  Crown  to 
seize  after  the  property  has  passed  to  a  bond  fide 
purchaser;  in  effect,  they  go  no  further  than  show- 
ing that  the  title  of  the  Crown  relates  to  the  date 
of  seizure;  they  show  no  title  relating  back  to  the 
time  of   the  act  committed.    To  give  such  rela- 
tion back,  the  Act  should  co  ntain  stronger  words. 
If  the  argument  on  the  part  of  the  Crown  be  right, 
then  even  a  seizure  and  sale  by  this  court  in  an 
action  in  rem  would  not  avail  against  the  forfeiture 
under  the  Merchant  Shipping  Act. 

Mar.  21. — The  Attorney-General  in  reply. — In 


Beg  v.  McCleverty,  The  Telegrafo,  there  is a d 
tinction  drawn  between  the  forfeiture  for  pin 
which  is  a  common  law  forfeiture  taking  pi 
only  on  conviction  or  condemnation,  and  other  f 
feitures.  In  that  case  the  forfeiture  took  p 
for  an  offence  against  the  jus  gentium,  and  a 
sequently,  if  forfeiture  attached  to  the  ship  ft 
the  time  of  the  committing  of  the  act  of  pin 
the  ship,  when  forfeited,  would  pass,  not  to  i 
particular  nation,  bat  to  all  nations,  and  beoo 
common  property ;  hence  in  piracy  there  mut 
seizure  and  condemnation  to  procure  forfeitaR 
one  nation.  Mere  seizure  will  not  operate 
perfect  a  forfeiture  if  the  wrongful  act  itself  d 
not  cause  it ;  condemnation  must  follow  unl 
the  act  itself  is  sufficient.  "Where  there  is 
inquisition  of  escheat,  and  a  jury  finds  tbn 
property  is  escheated,  the  Crown  may  can 
unless  the  finding  is  reversed,  because  the } 
finds  that  the  property  has  become  vested  ia 
Crown  by  the  act  done ;  the  right  of  the  Crow 
convey  does  not  depend  upon  any  act  of  the  « 
vesting  the  property.  Here  the  statute  itael 
clear.  Sect.  103,  sub-sect.  1  provides  any  ship  iot 

Surly  using  the  British  flag,  "shall  be  forfeited 
er  Majesty,"  and  enacts  that,  "  in  any  proa 
ing  for  enforcing  any  such  forfeiture,"  the  bri 
of  proof  of  the  right  to  use  the  flag  shall  lie  is 
the  person  using  the  flag,  thus  assuming  that  1 
forfeiture  takes  place  at  the  time  of  using  the  I 
Sub-sect.  2  also  uses  the  same  words,  "  shil 
forfeited  to  her  Majesty,"  and  these  words  i 
imply  forfeiture  on  committing  the  obi 
Again,  the  words  in  the  section  quoted  fcrJ 
defendant,  viz.,  "has  become  subject  to  forfeit* 
clearly  imply  that  the  ship  has  become  foriei 
before  the  seizure  prescribed  by  the  seetii 
[Sir  R.  Phillimore. — Yonr  contention  is  ■ 
the  property  in  the  ship  is  devested  *  i 
time  of  the  wrongful  act  done,  and  on  fib 
think  Wilkins  v.  Despard  is  almost  eonclaw 
The  American  decisions  continue  to  enforced 
same  rule  (Henderson  v.  DistiUed  Spirifr,  Ac,  1 
Wall.  U.  S.  Sun.  Ct.  Rep.  44).  It  ha?  ii 
expressly  decided  that  the  Crown  cannot  dtf 
forfeiture  of  a  ship  after  a  sale  by  the  Admin^ 
Court,  because  such  a  sale  is  notice  to  >D  I 
world :  (The  Attorney  General  ▼.  NorsUdt,  3  M 
97.) 

Sir  R.  Phillimore. — This  is  a  proceediiM 
behalf  of  the  Crown  against  a  barque  cafladi 
Annandale,  in  order  to  obtain  a  decree  oral 
tence  of  forfeiture  under  the  provisio*1 4 
the  Merchant  Shipping  Act  (17  &  18  W 
104) 

The  103rd  section,  sub-sect.  1,  enacts,  sff 
person  uses  the  British    flag  and  assns* 
British   national   character    on   board  an  J1 
owned  in  whole  or  in   part  by  any  per** 
entitled  by  law  to  own   British  ships,  i* 
purpose  of    making   such    ship  appear  to  { 
British    ship,    such    ship    shall    be  fortt  * 
her  Majesty  ' ;  then  other  provisions  follow 
sub-section,  which  it   is  unnecessary  to  f 
The  Lecond  sub-section  provides,  "If tin 
or  owner  of  any  British  ship  does  or 
be  done  any  matter  or  thing,  or  carries  or 
to  be  carried  any  papers  or  documents, 
to  conceal   the  British   character  of 
from  any  person  entitled  by  British 
into  the  same,  or  to  assume  a  foreigi 
with  intent  to  deceive,  and  such  pen 
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hereinbefore  mentioned,  such  ship  shall  be  for- 
feited to  her  Majesty." 

Now,  it  must  be  taken  to  be  admitted  for 
the  purposes  of  this  demurrer  that  on  July 
18,  1874,  the  baraue  Annandale  was  fraudu- 
lently represented  by  the  owners  at  the  Cus- 
tom House  to  have  been  sold  to  foreigners,  and 
that  in  fact  she  never  was  sold  to  foreigners,  and 
therefore  she  falls  under  the  provisions  of  the 
Merchant  Shipping  Act,  which  I  have  just  read. 
The  defence  sets  up,  amongst  other  grounds,  the 
following  in  the  seventh  paragraph :  "  And  as  to 
the  said  several  matters  in  the  statement  of  claim 
contained  and  alleged  to  have  been  done  by  the 
persons,  and  in  the  ways  and  with  the  intents  re- 
spectively alleged  in  the  statement  of  claim,  the 
defendant  says  that  on  the  6th  July,  1876,  he 
became  bond  fide  purchaser  of  the  barque  Annan- 
dale  for  valuable  consideration,  and  that  at  the 
time  he  became  such  bond  fide  purchaser  he  had 
no  notice  or  knowledge  whatsoever  of  the  said 
matters  in  the  statement  of  claim  contained,  or 
any  of  them,  or  of  the  said  matters  having  been 
done  by  the  said  persons  in  the  ways  and  with  the 
intents  in  the  saia  statement  of  claim  mentioned, 
or  of  the  said  matters  having  been  done  at  all." 
And  then  he  goes  on  to  state  "  that  the  barque 
AantnandaXe  was  seized  by  the  plaintiff  on  the  9th 
July,  1876,  and  from  that  date  is  still  detained." 

The  plaintiff  only  demurs  to  the  seventh  paragraph 
in  the  statement  of  defence,  and  it  is  contended  on 
behalf  of  the  Crown  that  the  property  in  this  case 
was  devested  at  the  time  when  the  owners  com- 
mitted the  fraudulent  act  to  which  I  have  ad- 
verted. On  the  other  hand,  it  has  been  contended 
on  behalf  of  the  owners  that  the  property  was  not 
devested  until  the  seizure.  It  is  admitted  that 
it  is  not  necessary  to  have  a  sentence  of  condemna- 
tion, but  it  is  contended  that  seizure  was  necessary 
in  order  to  devest  the  owners  of  the  property. 

The  court  has  been  referred  to  various  cases  in 

the  courts  of  this  country,  but  it  is  not,  in  my 

judgment,  necessary  to  do  more  than  state  the 

substance  of  the  decisions  come  to  by  these  courts. 

1      The  case  that  is  principally  relied  on  is  WiUcins  v. 

'     JDespard  (5  T.  Rep.  112),  which  appears  to  have 

*'     followed  an  earlier  decision,  which  are  referred  to 

>'     Robert  v.   Witherhed   (12  Mod.  92;  Salk.  223;  5 

iv     Mod.  195 ;  Comb.  361).    The  principle  laid  down 

in  this  case,  and  adopted  in    Wilkms  v.  Bespard 

)     (5  T.  Hep.  112),  is,  that,  before  seizure  and  before 

i;    any  suit,  the  forfeiture  accrued  at  the  time  when 

0    the  illegal  and  fraudulent  act  was  done,  and  that 

'    act  devested  out  of  the  owners  the  property  which 

;-    they  had  in  it,  and  that  the  seizure  related  back  to 

the  act  which  was  the  cause  of  the  forfeiture. 

I  am  of  opinion  that  this  position  is  a  sound  one 
in  law,  looking  to  the  cases  that  I  have  adverted 
to,  and  the  demurrer  must  be  sustained  in  this 
case  on  the  ground  that  the  forfeiture  accrued  at 
the  time  when  the  illegal  act  was  done,  and  that 
the  seizure  relates  back  to  the  time  of  the 
commission  of  the  offence.  It  will,  therefore,  be 
for  the  defendants  to  consider  whether  they  will 
amend  their  defence. 

Judgment  for  the  plaintiff  on  the  demurrer. 

Solicitor  for  the  plaintiff,  0. 0.  Toller  for  Murton, 
Solicitor  to  the  Board  of  Trade. 

Solicitors  for  the  defendant:  Oliver  and 
SattereU. 


COURT  OF 

Beported  by  A*  A.  Doha,  Esq.,  Bamsttr-tt-Law. 


Monday,  March  12, 1877. 

Ex  parte  B arrow  ;  Be  Wobsdell. 

Unpaid  vendor — Arrival  of  goods  at  destination — 

Stoppage  in  transitu. 
B.  sold  and  shipped  godds  to  W.  at  F.  per  steam- 
ship company.    The  goods  were  in  due  course 
delivered  at  F.  to  C,  who  acted  in  the  double 
capacity  of  agent  for  the  company  to  collect  freights, 
and  ofwharjmger  and  carrier  for  consignees  of 
all  goods  landed  at  F.  by  the  company.     0.  s 
course  of  business  was  to  advise  consignees  of  the 
arrival  of  their  goods,  and  to  hold  the  same  to 
their  order  and  at  their  risk,  and  until  the  freight 
was  paid.    Before  the  goods  arrived  at  F.,  B. 
committed  an  act  of  bankruptcy  upon  which  he 
was  adjudicated  bankrupt.    W.  claimed  the  goods 
as  an  unpaid  vendor  before  they  were  claimed  by 
the  trustee  in  bankruptcy. 
Held  that,  as  B.  had  claimed  the  goods  before  notice 
of  their  arrival  had  been  communicated  to  W.t 
and  before  they  had  been  claimed  by  the  trustee, 
his  right  of  stoppage  in  transitu  was  not  lost, 
although  the  goods  had  arrived  at  the  place  of  their 
destination. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  County  Court  of  Cornwall,  holden  at  Fal- 
mouth. 

In  the  month  of  October  1876,  Barrow  and  Son, 
leather  merchants,  in  London,  sold  to  Jonathan 
Worsdell  the  younger,  a  shoemaker  at  Falmouth, 
leathers  to  the  value  of  2CHZ.  *6s.  6d.  In  part 
payment  of  the  money  J.  Worsdell  gave  Barrow 
and  Son  a  post-dated  cheque  of  the  10th  Nov.  1876 
for  50L,  and  promised  to  accept  a  bill  for  the  re- 
mainder. 

On  the  27th  Oct.  Barrow  and  Son  sent  an 
invoice  of  the  goods  to  J.  Worsdell,  jun.,  and  not 
having  received  any  directions  as  to  how  they 
were  to  be  forwarded,  delivered  them  to  Wright 
and  Jackson,  wharfingers,  in  London,  addressed  to 
"Worsdell,  Killigrew- street,  Falmouth,"  and  on 
the  same  day  handed  to  Wright  and  Jackson 
a  forwarding  note  in  these  terms : 

Spa  Road,  Bermondiey,  8.E., 

Weat  Kent  Wharf,  Oct.  27th,  1871. 
Please  receive  for  Jonathan  Worsdell  Jan.,  Killigrew. 
street,  Falmouth,  9  bales  and  2  trasses  rally  addressed. 

On  the  29th  Oct.  Wright  and  Jackson  shipped 
the  goods  per  the  British  and  Irish  Steam  Packet 
Company's  steamer  The  Countess  of  Dublin,  which 
sailea  the  same  day  and  arrived  at  Falmouth  on 
the  31st  Oct.,  where  the  goods  were  discharged  at 
the  wharf  of  Messrs.  Carne  and  Co ,  the  agents 
of  the  company,  who  placed  them  in  their  ware- 
house. 

The  ship's  "manifest "  of  the  goods  was  sent  off 

by  Wright  and  Jackson  on  the  31st  Oct.  and 

reached  Carne  and  Co.  the  same  evening,  and  was 

as  follows : 

West  Kent  Wharf,  London. 

Manifest  of  the  Countess  of  Dublin  from  London  to 

Falmouth  1876.    Voyage  sailed  the   29th  Oot.  No.  3, 

9  bales  leather,  and  No.  5, 2  traases  leather.    Consignee, 

Worsdell.    Amount  to  pay,  £1 8s.  9d.  Plaoe,  Falmouth. 

On  the  30th  Oct.  J.  Worsdell,  jun.  absconded, 
and  on  the  2nd  Nov.  a  bankruptcy  petition  was 
presented  against  him,  the  act  of  bankruptcy 
oeing  M  departing  from  his  dwelling  house 
or  otherwise  absenting  himself,"  whereupon  he 
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was  adjudicated  bankrupt  on  the  4th  Nov. 
On  the  same  day  Messrs.  Barrow  and  Son 
having  heard  that  Worsdell  had  absconded 
telegraphed  to  Came  and  Co.  to  stop  the  goods, 
and  not  to  deliver  them  to  anybody,  as  they  claimed 
them  as  unpaid  vendors.  Later  on  the  same  day 
the  bailiff  of  the  County  Court  claimed  the  goods 
on  behalf  of  the  trustee  in  bankruptcy,  but  Carne 
and  Co.  declined  to  give  them  up. 

On  the  6th  Nov.  Carne  and  Co.  wrote  Barrow 
and  Son  that  the  goods  were  still  in  their  posses- 
sion, and  would  be  retained  by  them  until  they 
were  quite  sure  that  they  should  fall  into  the  right 
hands 

On  the  16th  Feb.  1877,  the  County  Court  judge, 
upon  the  application  of  the  trustee,  made  an  order 
declaring  tnat  the  goods  belonged  to  the  trustee. 

Against  this  order  Barrow  and  Son  appealed. 

Carne  and  Co.  deposed  that  they  were  the  shipping 
agents  at  Falmouth  of  the  steamship  company  for 
the  purposes  respectively  of  procuring  and  col- 
lecting freights  for  them,  and  as  such  agents  they 
also  had  the  exclusive  right  of  delivenng  goods 
from  their  warehouses,  and  this  they  invariably 
did  upon  receipt  of  an  order  from  the  consignee ;  in 
this  respect  they  acted  solely  on  their  own  account 
as  carriers  for  the  consignee,  and  quite  indepen- 
dently and  apart  from  their  agency  for  the  com- 
pany; that  if  goods  were  consigned  to  strangers 
not  resident  at  Falmouth,  they  sent  to  them  a  freight 
note  to  the  effect  that  the  goods  had  arrived  and 
were  at  the  consignee's  risk  after  landing,  and  if 
not  immediately  removed  would  be  stored  at  the 
owner's  risk  and  expense ;  that  if  the  consignee  re- 
sided at  Falmouth  they,  as  a  matter  of  convenience, 
sent  a  verbal  message  instead  of  a  freight  note, 
and  throughout  acted  as  agents  for  the  con- 
signee ;  that  the  "  manifest "  of  the  goods  in  ques- 
tion was  sent  to  them  by  Wright  and  Jackson, 
and  reached  them  the  same  evening,  and  was  in 
the  usual  form,  and  stated  that  11.  Ss.  9d.  was  the 
freight  to  be  paid  by  the  consignee,  and  that  they 
knew  nothing  of  the  consignors  until  they  received 
the  telegram  on  the  4th  Nov. 

The  other  material  facts  sufficiently  appear  in 
the  arguments,  and  in  the  judgment. 

Home  Payne  appeared  for  the  appellant. — It  is 
clear  from  the  authorities  that  it  is  immaterial 
who  pays  the  freight  and  charges,  and  that  an 
unpaid  vendor's  right  of  stoppage  in  transitu  over- 
rides a  carrier's  lien  for  a  general  balance,  though 
not  the  special  charges  on  the  goods  sold. 

Benjamin  on  Sales,  p.  695  ; 
Oypenheim  v.  Russell,  3  Bos.  &  Pal.  42  ; 
Lickbarrow  Y.Mason,  GjEast,  21. 

The  respondents  might  rely  upon  the  fact  that  his 
clients  had  received  part  payment,  but  the  bill  of 
exchange,  which  was  sent  to  the  bankrupt  for 
acceptance,  was  never  accepted,  and  the  cheque 
was  worthless,  thero  being  no  assets ;  but  even  if 
they  had  received  part  payment,  it  had  been 
decided  that  a  vendor's  right  of  stoppage  in 
transitu  was  not  lost  either  by  part  payment  or  a 
conditional  payment. 

Hodson  v.  Ley,  7  Term  Rep.  445  ; 

Feise  v.  Wray,  3  East,  39  ; 

Edwards  v.  Brewer,  2  M.  &  W.  375. 

Lastly,  the  real  question  was,  whether  the  goods 
had  reached  the  hands  of  a  person  in  Falmouth, 
who  ceased  to  hold  them  as  wharfinger  and  carrier, 
and  held  them  by  agreement  between  himself  and 
the  consignee  no  longer  as  carrier,  but  as   agent 


for  and  on  behalf  of  the  consignee,  retaining  thsa 
on  a  bill  of  deposit.  He  contended  that  the  evi- 
dence failed  to  prove  any  such  agreement,  the 
arrival  of  the  goods  never  having  been  communi- 
cated to  the  bankrupt,  who  had,  in  fact,  absconded 
before  they  arrived,  and  that  Carne  and  Co.  held 
them  only  as  warehousemen  in  the  ordinary 
coarse.    He  referred  to 

Benjamin  on  8alea,  p.  707 ; 

James  v.  Qrijm,  2M.AW.  623. 

Be  Qex,  Q.C.  and  Northmore  Lawrence,  tot  the 
trustee,  contended  that  the  transitu*  was  ended 
when  the  steam  packet  company  brought  th« 
goods  to  Falmoutn,  that  being  the  destination 
named  in  the  invoice  sent  to  Worsdell  by  Barm 
and  Sons.  The  steam  packet  company  mere  the 
only  carriers  employed.  Their  practice  was  not  to 
deliver  the  goods,  but  to  leave  them  on  the  wharf 
at  Falmouth,  where  they  remained  until  some  new 
destination  was  communicated  to  them  at  the 
instance  of  the  consignee.  The  transUus  named  in 
the  invoice,  therefore,  was  determined  by  their 
arrival  at  Falmouth.     They  cited 

Weutworth  v.  Outhwcvite,  10  M.  &  W.  436; 
Whitehead  v.  Anderson,  9  M.  A  W.  534. 

Carne  and  Co.  never  were  carriers  for  WondelL 
They  were  merely  candidates  for  being  his  carriers. 
He  might  have  sent  his  own  carts  and  taken  then 
away.  [The  Chief  Judge. — Suppose  there  hid 
been  no  Carne  and  Co.  in  existence  and  no  wire- 
house,  nothing  but  the  open  sky  above,  and  thai 
the  goods  had  been  shot  out  upon  the  wharf,  tad 
before  any  one  could  come  and  lay  a  hand  ape 
them  and  say  "  They  are  mine,"  the  unpaid  vendor 
claimed  them.]  Then  we  say  that  is  too  tee, 
because  they  are  delivered  at  their  destination, 
and  the  traneitus  is  at  an  end.  The  steamship 
company  undertook  to  carry  them  no  farther 
than  the  wharf  at  Falmouth,  and  the  transiiut  «s 
completely  at  an  end  when  the  goods  arrived  it 
the  agent's  warehouse,  who  is  to  Keep  them  until 
he  receives  the  further  orders  of  the  consignee. 

Dixon  v.  Baldwin,  5  East,  175  ; 
Ex  parte  Oxbbes;  Re  Whitworth,  L.  Eep.  1  (XV- 
101 ;  33  L.  T.  Rep.  N.  S.  479. 

The  Chief  Judge. — All  these  cases  are  extremdj 
nice  no  doubt ;  but,  notwithstanding  the  multitude 
of  the  cases  upon  the  subject,  there  is  a  very  clear 
precedent  to  be  deduced. 
The  facts  of  this  case  unquestionably  are  these: 
The  goods  are  sold  and  shipped  in  Londce 
to  be  delivered  to  Worsdell  at  Falmoui; 
the  vessel  goes  to  Falmouth;  the  i?oods  are 
transferred  from  the  ship  to  the  shore,  «d 
that  operation  is  performed  by  Carne  and  Co, 
who  are  so  far  the  agents  of  the  shipping  oompacj- 
They  are  not  to  part  with  the  possession  of  the 

foods  until  they  are  paid  the  freight  chirgft 
hat  is  clear.  The  goods  are  lying  on  the  oafy 
and  they  take  them  into  their  warehouse,  1  * 
not  think  that  has  very  much  to  do  with  it  If  tl» 
weather  would  destroy  them,  or  injure  them,* 
would  be  a  very  business-like  mode  of  proceedaf 
that  they  should  take  them  into  the  warehoB*? 
but  whether  on  the  quay  or  in  the  warehouse,** 
is  the  place  to  which,  I  think,  the  goods  had  »fr 
been  carried.  Whether  the  transitue  ended  ifcft 
so  that  an  unpaid  vendor  cannot  claim  his  nflWj 
stoppage  in  transitu  is  what  I  have  to  decifc     ' 

Now  the  shipping  brokers  say  that  they 
two  characters.  First,  they  are  agents 
dipping    company,   and   then  having  poi 
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May  22,  23,  and  30, 1876. 
(Before  Lords  0hel«3™rd,  Hatuerlet,  and 


Oltdb  Navigation  Company  o.  Babclat  and 


ON    APPEAL    FHOM   THE   SECOND     DIVISION    OP   THE 
COURT   01    SESSION. 

Merchant  Shipping  Act  1854  (17  tf  18  Viet.  c.  104), 
*.  388 — Compulsory  pilotage — Collision — Con- 
tributory negligence — Burden  of  proof —  Trial 
trip — Bye  laws. 

In  case*  of  collision,  if  it  he  proved  on  the  part  of 
the  defendants  that  the  accident  occurred  through 

the  fault  of  a  pilot  compultorily  employed,  the 

burden  of  proving  that  the  defendant*  have  been 
guilty   of  contributory    negligt 


plaintiff/),  and  they  mutt  show  such  negligence 
T  by  direct  proof  adduced  by  themselves  or 
facte  proved  in  the  defendants'  eoidenee.{a) 


The  lor. 


e  lona  (16  L.  T.  Sep.  IT.  8. 158 ;  L.  Rep.  1  P.  C. 
426;  2  Mar.  Law  Cos.  0.  8.  479)  explained. 
The  tending   a  new  steamer,  not   yet   out   of   the 
builders'  hands,   on   a  trial  trip,  manned  by  a 
sufficient  number  of  men  to  work  the  ship,  and  in 
charge  of  a  duly  licensed  pilot,  but  without  regu- 
larly   constituted    officer*    and    crew,    does    not 
amount  to  contributory  negligence. 
A  bye-law  of  a  local  pilot  board  enacted  that  all 
steamer)  navigating  the  river  should  be  manned 
by  an   "  experienced  captain  or  sailing  master, 
and  a  sufficient  number  of  able  bodied  and  ex- 
perienced men." 
Held,  that  a  pilot  compuleorily  employed  might  be 
considered  a  sailing  master  within  the  meaning 
of  the  bye-law. 
Quawe,  how  far  such  bye-law  was  applicable  to  a 

vessel  on  a  trial  trip. 
This  was  an  appeal  from  a  judgment  of  the 
second  division  oE  the  court  of  session  in  Scot- 
land, delivered  on  18th  Jane  1875,  by  the  Lord 
Justice  Clerk  (Lord  Moncrieff),  and  Lord  Neaves 
(Lord  Ormidale  dissenting),  affirming  a  judgment 
of  the  Lord  Ordinary  (Lord  Mackenzie),  in  an 
action  brought  by  the  appellants  against  the  re- 
spondents. 

The  case  is  reported  in  2  Court  of  Session  Cases 
(4th  series),  842. 

The  action  arose  out  oF  a  collision  which  oc- 
curred in  the  Clyde,  on  19tb  Feb.  1873,  between 
the  Colina,  a  large  steamer  of  2000  tons,  the 
property  of  tbe  respondents,  and  a  dredger,  the 
property  of  the  appellants,  by  which  the  latter  was 
tank. 

The  Colina  was  a  new  ship,  and  was  on  her 
trial  trip  when  the  accident  occurred,  and  she 
was  manned  by  a  crew  of  twenty-five  hands,  in- 
cluding the  persons  who  were  afterwards,  when 
she  was  completed,  respectively  her  master  and 
first  and  second  mates  ;  and  these  persons  were 
acting  as  officers  on  board  the  ship,  which  was  in 
charge  of  a  duly  licensed  pilot.  By  the  Clyde 
(a)  Tbii  derision  will  have  thn  effect  of  considerably 
varyinir  the  praotioe  in  onlliaioa  oaaea  where  oompuleory 
pilot* go  ia  pleaded,  aa  it  will  be  no  longer  neaaea&ry  for  a 
deTanflut  to  ehow  more  than  that  the  negligent  act  oom- 

enori  of  remind  frtim  the  an*  of  the  pilot  ia  aharsw 
The  Cynthia,  ante  p.  !S78  -Ed. 


Navigation  Consolidation  Act  1858,  aect.  188,  at  kf 
pilotage  ia  made  compulsory  npon  all  vssselioni 
60  tons  register  navigating-  the  Clyde.  Tit 
defence  raised  by  the  respondent*  was  under  lie 
Merchant  Shipping  Aot  1854  (Stat.  17  A  18  Via. 
o.  104),  s.  388,  that  she  waa  under  the  orjmpahorf 
charge  of  a  licensed  pilot,  sold  that  the  (codea, 
occurred  by  his  default,  without  amy  contribaurr 
negligence  on  their  part;  and  on  the  e>i<W 
the  Lord  Ordinary  decided  in  their  faioor,  ini 
his  judgment  was  affirmed  em  above  mentioned 

Cotton,  Q.O.  and  Benjamin,  Q.C.,  appeared  for 
the  appellants. 

Butt,  Q.C.  and  SerteheU,  Q.C,  for  the  reey* 

Tbe  facta  and  arguments  appear  sufficeeilj 
from  the  judgments  of  their  Lordships. 

Lord  Chelmsford. — My  Lords,  the  only  qoeatiot 
npon  whioh  there  is  any  dispute  in  this  can  it 
whether  the  owners  of  the  Colina.  have  dona  * 
omitted  to  do,  any  Aot  whioh  contributed  to  lie 
collision  for  whioh  they  are  sought  to  be  mei 
answerable.  Their  defence  1b  founded  on  tbt 
Merchant  Shipping  Ant  1854  (Stat.  17  A  IS 
Vict.  o.  104)  which  enacts  (sect.  388)  that  "5* 
owner  or  master  of  any  ship  shall  be  answenUt 
to  any  person  whatever  for  any  loss  or  dasnp 
sustained  by  the  fault  or  incapacity  of  ur 
qualified  pilot  noting  in  charge  of  such  ship  *itija 
any  district  where  the  employment  of  such  pa* 
is  compulsory  by  law." 

Bat  although  an  accident  may  have  bean  attri- 
butable originally  to  a  pilot,  yet,  if  any  hut.  & 
the  owner  or  master  of  tbe  Teasel  has  contribntsi 
to  it,  his  responsibility  still  remains. 

There  has  been  some  little  confusion  in  the  seat 
as  to  the  onus  proband*.  In  the  case  of  thelmwiu 
Rep.l  P.  C.426;  16L.T.Rep.  N.  S.  158;  2  Mar. U« 
Cas.  O.S.  479)  whioh  was  relied  npon  in  thejadgnW 
of  the  court  bolow,  and  mentioned  in  the  argnats 
at  the  bar,  Kindersley,  V.U.ie  reported  to  haveaui: 
"  It  is  not  enough  for  the  owners  to  prove  da 
there  was  fault  or  negligence  in  the  pilot ;  ts* 
must  prove  to  the  satisfaction  of  tbe  court  *kia 
has  to  try  the  qnestion  that  there  was  no  dead 
whatever  on  the  part  of  t ho  officers  and  ere*  & 
their  vessel,  or  any  of  them,  which  might  but 
been  in  any  degree  conducive  to  tbe  damage." 

Tho  learned  Vice -Chancel  lor  imposes  on  ■» 
owners  a  species  of  negative  proof  which  itisinp' 
sible  for  them  to  give.  If,  instead  of  sajing'TW 
mast  prove  that  there  was  no  default,  be  hat 
said,  "  It  must  be  proved  that  there  was  do  fa* 
on  tho  part  of  the  officers  and  crew,"  be  «*■' 
have  been  perfectly  correct. 

Tbe  condition  of  exemption  that  tbe  oW 
should  prove  that  the  accident  arose  eno*; 
from  the  fault  of  the  pilot,  in  one  which  a* 
be  fairly  and  reasonably  interpreted.  Tbe  on*1 
having  proved  fault  on  the  part  of  tbe  pU 
sufficient  to  cause,  and  in  met  causing,  ■> 
calamity,  must,  therefore,  in  absence  of  P»" 
of  contributory  fault  of  the  crew,  be  heM  • 
have  satisfied  the  condition  on  which  era* 
tion  depends,  and  are  not  to  be  called  on  toa> 
dace  proof  of  a  negative    character,   to 

the  mere  pos  

may   be  that 
the   owners  h 

the  pilot,  certain  ...   .. 

of  the  crew  may  come  oat ;    and  it  will  a1 
incumbent  on  the  owners  to  ■bow 


possibility  of  contributory  deftib. 
hat   in   the   course    of  the  ends* 
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that  those  acts  or  omissions  in  no  degree  contri- 
buted to  the  accident. 

There  are  certain  facts  which  are  clear  in  this  case. 
The  Oolina  was  under  the  compulsory  charge  of  a 
licensed  pilot,  and  he  was  the  main  cause  of  the 
damape  which  occurred,  which  is  attributable  to 
bis  improper  steering  of  the  vessel  at  the  cri- 
tical time  when  danger  was  imminent,  when 
lie  appears  not  to  have  had  complete  command 
of  himself.  The  original  cause  of  the  accident 
is  beyond  a  doubt.  Is  the  pilot  then  alone 
responsible,  or  were  there  any  acts  or  omissions 
which  contributed  to  the  accident  attributable  to 
the  owners  or  the  crew  of  the  Oolina  P  This 
vessel  had  just  been  built,  and  had  not  been 
delivered  by  the  shipbuilders  to  the  owners,  but 
was  on  her  trial  trip  on  the  Clyde,  having  on 
board  three  persons  who  afterwards  became 
the  master  and  the  first  and  second  mates,  and 
a  crew  employed  for  the  occasion  consisting 
of  twenty-five  men.  The  first  act  of  contribu- 
tory negligence  imputed  to  the  owners  is  the 
having  a  crew  of  this  description,  and  the  bye 
laws  of  the  Clyde  Pilot  Board  and  the  evidence 
of  the  pilot  are  referred  to. 

The  bye  laws  require  that  "  All  steam  vessels 
must  be  supplied  with  a  captain  or  sailing  master 
who  shall  be  an  experienced  seaman;  and  inust 
also  be  manned  witn  a  sufficient  number  of  able 
bodied  and  experienced  seamen  for  tbe  safe  navi- 
gation of  the  vessel." 

The  judges  who  were  in  favour  of  the  defenders 
■poke  disparagingly  of  the  state  of  things  or.  board 
the  Colina.  The  Lord  Justice  Clerk  says,  "  The 
Teasel  was  still  the  property  of  Barclay,  Curie,  and 
Oo.  (the  builders),  and  she  was  manned  on  this  her 
trial  trip  by  officers  and  men  who  had  no  regular 
commission,  but  were  there  for  the  purpose  ox  the 
trial  trip.  It  is  said  that  this  is  not  sufficient  com- 
pliance with  the  bye  law.  I  think  it  was  a  slovenly 
state  of  matters,  and  not  one  to  be  commended. 

And  Lord  Ormidale  says,  "  The  evidence  shows 
that  the  Oolina  was,  as  regards  her  officers  and 
Qrew,  in  a  very  deplorable  condition ;  so  much  so 
that  it  is  not  in  the  least  surprising  that  an 
tooident  occurred." 

With  respect  to  the  bye  law  one  can 
fcnly  observe  that  it  was  totally  inapplicable 
•o  the  present  case.  The  Oolina  was  still  in 
ihe  shipbuilders'  hands,  and  therefore  could 
lot  have  any  captain,  or  sailing  master,  or 
Satablished  crew  of  seamen,  and  this  may 
iooount  for  what  was  observed  in  the  course  of 
the  argument  that  no  charge  is  made  by  the 
trustees  of  the  Clyde  navigation  of  any  fault 
by  the  non-observance  of  it.  With  respect 
bo  the  constitution  of  the  crew,  it  was  neces- 
sarily one  collected  for  the  occasion,  and  could 
sot  include  a  master  and  officers  strictly  so 
galled.  There  is  no  doubt  that  upon  the  trial 
trip  of  a  vessel,  although  she  cannot  be  officered 
and  manned  like  a  ship  on  a  voyage,  every  provi- 
sion must  be  made  to  navigate  safely,  and  every 
precaution  taken  to  avoid  danger  to  other  vessels. 
AH  that  was  necessary  was  that  the  pilot  should 
ho  assisted  by  a  sufficient  crew  to  obey  his  orders, 
and  carry  them  out  promptly  and  efficiently ;  and 
oartainly  so  far  as  number  was  concerned  there 
was  a  sufficient  crew,  for  it  appears  that  the  Oolina 
would,  if  properly  manned  have  a  complement  of 
tfeftaan  men,  whereas  on  the  occasion  of  this  trial 
fttip  there  was  no  leas  a  number  than  twenty-five. 


But  assuming  any  objection  to  arise  from  the  con- 
stitution of  the  crew,  the  point  to  be  established 
against  the  owner  is  that  the  accident  was  occa- 
sioned in  some  degree  by  this  circumstance. 

It  was  said  that  the  accident  was  partly  owing  to 
the  want  of  proper  assistance  given  to  the  pilot. 
It  is  said  that  the  master  ought  to  have  been 
on  the  bridge  to  advise  him.     There   was,   as 

1  have  said,  no  master  strictly  so  called;  but 
there  is  no  magic  in  the  word  "master,"  and 
it  appears  that  a  man  who  was  to  be  one  of 
the  officers  of  the  Colina  was  on  the  bridge,  and 
did  what  was  necessary.  It  is  further  objected 
that  the  chief  officer  was  not  at  the  bow  to  re- 
peat the  pilot's  orders ;  and  it  is  said  that  if  he 
had  been  there  the  hawser  of  the  tug  would 
have  been  sooner  cast  off.  But  the  pilot  says 
expressly  that  he  did  not  want  assistance  for 
hailing  the  tuff,  and,  in  another  part  of  his 
evidence,  that  all  his  orders  were  obeyed. 

Lord  Ormidale  sums  up  his  objections  to  the  con* 
duct  of  the  owners  as  contributing  to  the  accident  in 
these  terms  : "  I  am  of  opinion  that  in  respect  of 
want  of  promptitude  in  seeing  that  the  order  of 
the  pilot  to  throw  off  the  tug  was  carried  into 
effect,  and  failure  to  keep  a  proper  look  out,  the 
defenders  have  failed  to  exonerate  themselves." 

Now,  with  regard  to  the  "  feilure  to  keep  a  pro- 
per look  out,"  there  is  not  the  slightest  evidence 
that  there  was  not  a  proper  look  out  kept ;  and 
with  respect  to  the  "want  of  promptitude  in  seeing 
that  the  order  of  the  pilot  was  carried  into  effect, ' 
it  is  already  answered  by  the  pilot's  evidence  to 
which  I  nave  directed  your  Lordships'  atten- 
tion. 

Under  these  circumstances  I  think  your  Lord- 
ships will  be  clearly  of  opinion  that  there  is  no 
ground  for  this  appeal,  and  that  the  interlocu- 
tors appealed  from  ought  to  be  affirmed. 

Lord  Hathbrlet.— My  Lords,  I  am  entirely  of 
the  same  opinion. 

The  law  has  been  laid  down  with  perhaps  a 
little  want  of  his  usual  carefulness  by  Eanderaley, 
V.C.  in  the  case  of  the  Iona  (L.  Rep.  1  P.  C.  426 ; 

2  Mar.  Law  Cas.  0.  8.  479).  I  apprehend  that  the 
true  rule  is  that  the  mode  of  proof  will  be  this :  In 
order  to  exempt  yourself,  by  virtue  of  the  provisions 
of  the  statute,  from  that  which  is  a  general 
common  law  liability,  you  who  desire  the  ex- 
emption must  bring  yourself  within  the  provi- 
sions of  the  statute;  and  the  burden  is,  there- 
fore, thrown  upon  you  of  proving  that  the  mis- 
chief was  occasionea  by  the  pilot.  But  the  other 
side  may  prove  that  although  the  mischief  was 
occasioned  in  one  sense  by  the  bad  management 
of  the  pilot,  yet  there  was  a  default  on  the  part 
of  the  owners  of  the  ship,  which  default  con- 
duced to  the  accident. 

The  pilot  seems  evidently  to  have  been  as- 
sisted in  every  way.  He  says  that  every  order 
he  gave  was  attended  to,  there  is  no  doubt 
about  that;  so  that  nothing  whatever  could  be 
attributed  to  any  defect  on  the  part  of  those 
who  were  on  board  to  assist  him.  Any  danger 
or  difficulty  that  did  arise  must  have  arisen  from 
the  unfortunately  erroneous  orders  of  the  pilot. 
It  seems  to  me,  therefore  that,  under  the  circum- 
stances, there  is  no  pretence  for  saying  that 
the  defenders  contributed  'to  the  injury  com- 
plained of. 

Lord  Silboevb.— My  Lords,  I  see  no  reaso  i 
for  inferring  the  existence  of  any  special  or  peculi  i  .• 
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principle  applicable  to  the  harden  of  proof  in  this 
class  of  cases. 

Your  Lordships  will  observe  that  there  are 
three  things  necessary  to  be  proved;  first,  that 
a  qualified  pilot  was  acting  in  charge  of  the  ship ; 
secondly,  that  that  charge  was  compulsory;  and 
thirdly,  that  it  was  his  wait  or  incapacity  which 
occasioned  the  damage. 

I  apprehend  that  if  a  defender  proves  all  these 
three  propositions,  and  proves  nothing  more,  then 
the  burden  is  upon  the  pursuer,  not  upon  the  de- 
fender, to  lay  some  foundation,  at  all  events,  for 
alleging  that  notwithstanding  the  proof  given  that 
there  was  a  qualified  pilot  in  charge,  and  that  com- 
pulsorily,  and  that  he  committed  some  fault 
or  showed  some  incapacity,  by  which  loss  or 
damage  were  occasioned,  yet  there  was  also  con- 
tributing to  the  loss  or  aamage  other  causes  for 
which  the  owners  of  the  ship  were  responsible. 
Some  foundation  for  such  a  case  of  contributory 
negligence  must  be  laid,  and  the  question  is  upon 
whom  it  lies  to  show  that.  I  apprehend  it  is  clear 
that  the  burdea  of  laying  that  foundation  rests 
upon  the  pursuer,  and  not  upon  the  defender,  on 
general  principles.    The  defender,  if  he  has  simply 

g roved  what  he  was  obliged  to  prove  to  exonerate 
iraself,  and  proved  nothing  more,  is  not  obliged 
to  travel  into  the  indefinite  region  of  negatives, 
or  to  anticipate  by  denial  that  for  which  no  foun- 
dation is  laid  to  call  upon  him  to  deal  with  it. 
No  doubt  the  pursuer  may  discharge  the  onus 
lying  upon  him  in  that  respect  either  by  direct 
proof  tendered  by  himself,  or  by  showing  that  in 
the  proofs  brought  forward  on  the  part  of  the 
defenders,  there  are  matters  appearing  from  which 
fault  or  negligence  which  may  have  contributed 
to  the  mischief  is  legitimately  and  reasonably  to 
be  inferred.  Unless  he  does  that  he  does  nothing. 
When  that  is  done  no  doubt  a  further  onus  pro- 
bandi  is  thrown  upon  the  defender  to  rebut  the 
prima  facie  evidence  which  has  been  given  of 
contributory  negligence  on  his  part. 

Whatever  may  be  the  precise  expressions  to  be 
found  in  any  of  the  judgments,  I  see  no  reason  what- 
ever, referring  them,  a»  they  ought  to  be  referred, 
to  the  facts  of  the  particular  cases  in  which  the  ex- 
pressions were  used,  for  supposing  that  an  arbi- 
trary rule  was  meant  to  be  laid  down,  inverting 
the  general  principles  of  anus  probandi  as  applied 
to  this  particular  class  of  cases.  The  Lord  Jus.tice 
Clerk  seems  to  me  to  have  expressed  the  matter 
very  properly,  with  the  exception  of  perhaps 
one  single  word,  when  he  says  :  •'  I  should  prefer 
to  state  the  law  to  be  that  it  is  not  enough  for  the 
owners  to  show  that  the  damage  arose  through 
the  fault  of  the  pilot,  if  there  is  reasonable  room 
for  saying  that  there  was  contributory  fault  on 
the  part  of  the  master  or  crew."  I  confess  I 
should  not  have  used  the  word  "  room,"  I  should 
have  used  the  word  "ground."  The  proof  of 
circumstances  which  primd  facie  show  such  rea- 
sonable ground  for  saving  that  there  was  con- 
tributory fault  on  the  part  of  the  master  or  crew 
no  doubt  would  throw  upon  the  defender  the 
burden  of  explaining  those  circumstances  so  as  to 
satisfy  the  court  that  in  point  of  fact  the  primd 
facie  conclusion  from  those  circumstances  is  not 
correct.  If  he  fails  to  do  that,  he  fails  altogether. 
When  the  principles  of  law  are  correctly  under- 
stood, there  is  no  difficulty  in  applying  them  to 
the  facts  of  this  case. 
The  question   has  uUitra  oly  turned  upon  the 


want  of   proper  officers   on  beard  the 
the  first  instance  the   argument  took,  pa 
a  wider  range,  and    it    was    said  that  toe 


was  not  properly  manned  and  officered 
ultimately  it  was  reduced,  and  reference 
made  to  the  byelaws  issued  for  the  navigafe 
the  Clyde.  After  having  studied  those  byt 
I  must  say  that  even  if  it  were  clear  that  uk 
apply  to  trial  trips,  as  well  as  to  other  occa 
in  all  respects,  I  am  by  no  means  satisfied 
there  is  any  proof  whatever  given  in  this  eta 
they  were  not  strictly  complied  with,  substan 
complied  with,  at  all  events. 

These  byelaws  are  two.  The  first  is:  *] 
vessel  shall  during  the  daytime  have  one 
son,  and  from  sunset  to  sunrise,  or  in 
of  fogs,  two  persons,  properly  qualified, 
turned  at  the  bow  as  a  look-out,  to  gire  d 
in  due  time  of  any  obstruction  or  danger, 
shall  be  furnished  with  a  trumpet,  or  1 
or  whistle,  to  be  used  when  there  is  re 
to  believe  another  vessel  is  near."  I  do 
know  whether  the  words,  "stationed  at 
bow,"  point  to  anything  different  from  ba 
stationed  on  the  bridge,  but  in  this  case  the  i 
denoe  makes  it  quite  clear  that  the  proper  pi 
for  the  look-out  was  the  bridge ;  and  as  a  mitt 
of  fact  the  evidence  is  that  this  accident  oocafl 
during  the  daytime,  when,lacoording  to  that  byeki 
one  person  alone  would  be  sufficient  for  the  hi 
out,  for  there  was  plenty  of  light,  and  no  fcj 
The  pilot  and  another  person,  who  P1***] 
acted  as  an  officer,  were  on  the  bridge  the  ill 
of  the  time,  to  say  nothing  of  a  third  poaj 
whom  I  will  mention  presently,  who  was  tftfl 
too,  but  who  may  not  perhaps  have  been  praad| 
qualified.  But  that  the  pilot  and  the  other  part 
were  properly  qualified  for  this  purpose  is  a* 
fectly  clear ;  thev  were  there  in  the  proper  pa* 
during  the  whole  time,  and  there  was  a  traiajtf 
to  give  proper  notice.  Therefore  it  seems  to ■ 
that  the  bvelavr,  at  all  events,  was  dalj  oar 
plied  with  in  this  case,  . 

The  second  byelaw  is  :  "  Every  steamer  aw 
gating  the  river  shall   be  manned   by  an 
rienced   captain   or    sailing    master,  and  a 
cient  number  of    able    bodied   and   eif 
men,  and  shall   in   all  cases  have  a  persca 
persons  stationed    as   a    look    out,  in  tenni 
article  2."      There  was  a  person,  in  fact 
were   two    persons,   stationed  as  a  look  oak 
is  now  admitted  that  no  case  can  be  made 
want  cf  a  proper  crew  of  seamen.    The  sole  i 
tion,  therefore,  upon  that  byelaw  would  bei 
to  this  :    Was  the  requirement  that  every 
should  be  manned  by  an  experienced  capJBSl 
sailing  master  duly  complied  withP 

My  Lords,    I  venture  to   say  that  the 
was  the  sailing  master  in  this  case;  and  if  I 
be    nothing    more    than    the   mere  U 
that     byelaw,     considered    as    applicable 
events    to    a    trial    trip,   I    cannot  coool 
ground  for  saying  that  a  pilot  might  ooVj 
sufficient  sailing  master   within  the 
the    byelaw.      So    much     with    regard 
byelaws. 

Now  I  come   to  the   pleadings,  and 
seem   to   me    that    if     ever    there  ' 
in    which    the     pursuers     were   to 
by  the   inferences  to  be  drawn  from. 
pleadings  this    is    a    case  of    that 
For  who  are  these  pursuers  P    They 
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)  have  made  these  hyelaws,  a  body 
charged  with  the  care  of  the  navigation 
er  Clyde.  It  is  not  alleged  that  they  dis- 
ifter  those  pleadings  were  put  in,  any 
b  they  did  not  know  before.  They 
refore,  both  what  was  usual  in  the  case 
rips,  and  what  was  reasonably  to  be 
and  expected,  whether  under  their  own 
r  otherwise,  in  respect  of  the  efficiency 
ling  of  the  vessel.  And  knowing  all 
bhey  distinctly  put  upon  the  pleadings 
nent,  that  the  accident  was  due  to  two 

to  one  or  other  of  those  causes,  not 
my  other  cause  besides.  Those  two 
•e,  first,  "  negligence,  or  want  of  proper 
ikill  on  the  part  of  those  navigating  or 
he  vessel."  That  is  one,  and  the  other 
gross  and  culpable  defects  in  her  con- 
Mid  apparelling,  and  in  the  hull,  ma- 
steering  gear,  or  other  appliances." 
they  distinctly  alleged  two  causes,  one 
steering  and  navigation  at  the  time ; 
ther  improper  construction  and  fitting 
»  vessel  itself.     But  there  is  a  total 

allegation  either  that  the  ship  was 
•  manned,  or  not  properly  officered,  or 
want  of  proper  manning  or  proper 
bad  anything  to  do  with  the  accident 
rred. 

ossible  for  me  to  doubt  that  they  would 
d  a  want  of  proper  manning  and  proper 
E,  when  the  pleadings  were  put  in,  they 
hat  view  of  the  subject  which,  in  default 
r  else  to  rely  npon,  has  been  pressed  on 
t  at  the  bar.  And  when  I  look  at  the 
earing  in  mind  that  such  is  the  pleading 
iers  themselves,  I  cannot  but  come  to  the 
that  if  there  were  any  doubtful  points 
ence,  any  ambiguous  points,  any  room 
??estion,  or  possible  inferences  leading 
zlusion  that  the  ship  was  improperly 
11  doubt  and  all  ambiguity  upon  that 
;ht  to  be  removed,  when  we  bear  in 
those  who  best  understood  the  matter, 

interest  it  was  to  suggest  these  ob- 

there  wore  any  ground  for  them, 
elves  made  no  such  suggestion,  and 
that  they  did  not  rely  upon  that  view 


>  would  be  most  unreasonable  to  sup- 
you  should  for  a  trial  trip  put  on 
iw  and  officers  engaged  and  commis- 
be  same  way  as  wnen  the  ship  is  to 
sea;  and  this  at  a  time  when  she  is 
i  the  hands  of  the  builders,  when  a 
lurpose  is  in  view,  and  when  she  is 
d  over  to  those  whose  business  it  will 
re  the  officers  and  crew. 

iships  have  this  evidence,  that  the  pilot 
:harge ;  and  I  apprehend,  in  order  to 
fenders  the  benefit  of  the  exemption 
atute,  it  was  necessary  that  he  should 
i ;  he  was  in  sole  charge,  but  he  had, 
pointed  out,  the  assistance,  not  only  of 
crew,  and  of  four  men  at  the  wheel, 
1  "quartermaster,"   but  also  of  two 

>  were  in  substance  acting  as  officers, 
baving  the  engagements  of  officers  at 
3id  they  or  did  they  not  do  all  that 

and  were  they  or  were  they  not  in 
iion  as  to  make  it  a  right  and  reason- 
ion  that  the  pilot  had  all  the  assist- 


ance which  he  could  possibly  require  P  The  pilot, 
whose  interest  it  was,  as  has  been  pointed  out, 
rather  to  exonerate  himself  than  otherwise,  says 
as  the  result  of  his  evidence,  that  he  had  no 
reason  whatever  to  doubt  that  all  his  orders  were 
properly  obeyed  and  attended  to,  and  that  he 
needed  no  assistance  with  which  he  was  not  pro- 
vided. 

Therefore  I  entirely  agree  that  this  appeal  must 
be  dismissed. 

Interlocutors    appealed   from    affirmed,    and 
appeal  dismissed  with  costs. 

Solicitor  for  the  appellants,  W.  A.  Lock,  agent 
for  Webster  and  Will,  Edinburgh. 

Solicitors  for  the  respondents,  Qrakames  and 
Wardlaw,  agents  for  Frasers,  Stoddart,  and 
Mackenzie,  Edinburgh. 


Friday,  March  23, 1877. 

(Present  the  Lord  Chancellor  (Cairns),  Lord 
Penzance,  Lord  O'Hagan,  Lord  Blackburn, 
and  Lord  Gordon.) 

Dudgeon  v.  Pembroke. 

Marine  insurance — Time  policy — Implied  warranty 
of  seaworthiness — Perils  insured  against. 

In  an  ordinary  time  policy  there  is  no  implied  war' 
rarity  that  the  vessel  should  be  seaworthy  at  any 
period  of  the  risk. 
In  ascertaining  whether  a  ship  was  lost  by  perils 
of  the  sea,  causa  proxima  non  remota,  specta- 
tor, therefore  any  toss  caused  by  the  perils  of  the 
sea  is  within  the  policy,  although  U  would  not 
have  occurred   but  for  the  concurrent  action  of 
some  other  cause  which  is  not  within  it. 
Plaintiffs  insured  their  steamer  which  was  then  in 
dock  by  a  time  policy  for  a  year,  which  was  under- 
written by  the  defendant ;  she  crossed  the  North 
Sea  in  fine  weather  but  made  water ;  and  on  her 
return,  being  waterlogged  in  bad  weather,  she 
stranded,  and  became  a  total  loss. 
At  the  trial  the  jury  could  not  agree  whether  she 
was  seaworthy  at  the  beginning  of  the  first  voy- 
age, nor  whether  unseaworthiness  was  the  cause 
of  her  loss.     They  found,  however,  that  the  plain- 
tiffs did  not  know  she  was  unseaworthy,  and  it 
was  admitted  that  the  loss  was  due  immediately 
to  perils  of  the  sea.     The  verdict  was  entered  for 
the  plaintiff. 
Held  (reversing  the  decision  of  the  majority  of  the 
Exchequer  Chamber,  and  affirming  the  original 
judgment  of  the  Court  of  Queen* s  Bench),  that  the 
verdict  was  rightly  entered  for  the  plaintiff,  as 
the  ship  was  lost  by  perils  insured  against,  and 
that  as  this  was  a  time  policy  there  was  no  implied 
warranty  of  seaworthiness  at  any  period  of  the 
risk. 
Gibson  v.  Small  (4  H.  of  L.  Cos.  353),  followed. 

The  action  was  brought  to  recover  a  total  loss 
upon  a  time  policy  of  insurance  for  twelve  months 
effected  by  the  plaintiffs  on  the  steamship  Frances, 
in  the  sum  of  5800Z.  on  a  ship  valued  at  8000/.  and 
machinery  at  4000L,  the  particulars  of  which  action 
and  the  facts  relating  thereto  are  fully  set  forth  in 
the  reports  of  the  case  in  the  courts  below  (ante, 
vol.  2,  p.  323 ;  ante,  p.  101). 

The  case  was  heard  before  Blackburn,  J.  and 
a  special  jury  at  Guildhall  in  Oct.  1873,  and  the 
verdict  entered  for  the  plaintiffs. 
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A  rale  nisi  for  a  new  trial  was  obtained,  and 
upon  argument  was  discharged  by  the  Court  of 
Queen's  Bench  (Blackburn  and  Quain,  J  J.).  On 
appeal  to  the  Exchequer  Chamber  this  judgment 
was  reversed  by  Lord  Coleridge,  C.J.,  and  Cleasby 
and  Pollock,  BB.,  Brett,  J.,  and  Amphlett,  B. 
dissenting. 

The  case  was  then  brought  up  on  error  to  the 
House  of  Lords. 

Milward,  Q.C.,  Watkin  Williams,  Q.C.,  and 
A.  L.  Smith  for  the  appellants. 

ButU  Q.C.  and  Cohen,  Q.C.  for  the  respondents. 
— During  the  argument  the  judgments  in  the 
courts  below  were  discussed,  and  the  following 
cases  were  referred  to : 

Gibson  t.  Small,  4  H.  L.  Cm.  353 ;  21  L.  T.  Sep., 

O.  8.,  240  ; 
Thompson  v.  Hopper,  6  E.  &  B.  172,  987 ;  28  L.  T. 

Rep.,  O.  S.,  142; 
Fawcus  v.  8arsfisld,  6  El.  A  Bl.  192  ; 
Hollingsworth  v.  Brodrick,  4  A.  &  E.  646 ; 
Douglas  v.  8cougallf4  Dow'a  App.  Cm.  276 ; 
Willcie  v.  Qeddes,  3  Dow'i  App.  Cm.  60. 

Lord  Penzance. — In  this  case,  mv  Lords, 
the  action  was  brought  by  the  appellant  upon 
a  policy  of  insurance  by  which  the  steamship 
Frances  was  insured  for  a  year  for  the  sum 
of  5800Z.,  the  ship  being  valued  at  8000Z.  and 
the  machinery  at  4000L  Several  pleas  were 
pleaded  by  the  underwriters,  the  present  respon- 
dents. The  cause  was  tried,  and  several  questions 
were  eventually  put  to  the  jury  by  the  learned 
judge,  who,  upon  the  answers  of  the  jury,  directed 
the  verdict  to  be  entered  for  the  plaintiffs.  A  rule 
was  obtained  to  set  aside  this  verdict,  for  a  new 
trial,  or  to  enter  the  verdict  for  the  defendants 
upon  the  third  plea.  This  rule  was  discharged 
after  argument  by  the  Court  of  Queen's  Bench, 
and  an  appeal  was  then  made  to  the  Court  of 
Exchequer  Chamber  upon  a  special  case  stated  by 
the  parties.  The  result  of  this  appeal  was,  that 
the  judgment  of  the  Queen's  Bench  was  reversed, 
and  a  new  trial  granted.  It  is  against  this  judg- 
ment that  the  appellants  have  appealed  to  your 
Lordships'  house;  and  the  questions  raised  in 
the  house,  though  not  numerous,  are  of  extreme 
importance  in  the  administration  of  the  law  of 
marine  insurance. 

My  Lords,  the  policy  in  this  case  is  a  time 
and  not  a  voyage  policy,  and  not  only  so,  but 
an  ordinary  time  policy.  There  can,  I  appre- 
hend, be  no  doubt  upon  that  point.  It  has  been 
suggested  that  by  reason  of  the  policy  having 
been  drawn  up  on  a  printed  form,  the  printed 
terms  of  which  are  applicable  to  a  voyage  and 
also  to  good s,  as  well  as  to  the  ship,  the  policy  is 
something  less  or  something  more  than  a  time 
policy.  But  the  practice  of  mercantile  men  of 
writing  into  their  printed  forms  the  particular 
terms  by  which  they  intend  to  describe  and  limit 
the  risk  intended  to  be  insured  against  without 
striking  out  the  printed  words,  which  may  be 
applicable  to  a  larger  or  different  contract,  is  too 
well  known,  and  has  been  too  constantly  recog- 
nised iu  courts  of  law  to  permit  of  any  such  con- 
clusion. 

The  policy  then,  being  a  time  policy,  the  first 
question  raised  for  your  Lordships'  determination 
is  whether  the  law  implies  in  such  a  contract  any 
warranty  that  the  vessel  should  be  seaworthy  at 
any  period  of  the  risk,  and  if  so  at  what  period  or 
periods. 


My  Lords,  this  is  no  new  question  Ih 
raised  in  the  case  of  Gibson  v.  Small  H  Rcf 
Cas.  415),  which  was  determined  by  joorli 
ships*  House  in  the  year  1854,  and  has  bees) 
subject  of  more  than  one  subsequent  deem 
do  not  propose  to  trouble  your  Lordship 
reviewing  the  arguments  on  this  question,  bees 
I  consider  that  the  case  of  Gibson  v.  5a 
supplemented  as  it  was  by  the  two  cases  of  fin 
son  v.  Hopper  (6  E.  &  B.  172,  937),  ud  Fm 
v.  Sarsfield  (6  E.  &  B.  192),  must  be  cooafc 
to  have  set  at  rest  the  controversies  ontkai 
ject,  and  to  have  finally  decided  that  the  tori 
not,  in  the  absence  of  special  stipulations  in  fta 
tract,  infer  in  the  case  of  a  time  policy  i 
warranty  that  the  vessel  at  any  parfecokri 
shall  have  been  seaworthy. 

In  pronouncing  the  judgment  of  the  mji 

of  the  court  in  the  latter  case  Lord  Campbell  I 

"  For  the  reason  which  I  gave  in  the  case  of  (A 

v.  Small,  and  which  I  have  given  in  the  m 

Thompson  v.  Hopper,  I  think  there  is  no  iss! 

warranty  ot  seaworthiness  in  any  time  policy. 

From  that  time,  upwards  of  twenty  years  in 

the  present,  these  decisions  have  been  acted  % 

and  submitted  to,  and  millions  probably  off 

policies  have  been  effected,  and  losses  adjtj 

under  them,  and  whatever  may  be  argued  astol 

soundness  of  the  conclusions  then  arrived  si 

however,  desirable  it  may  be,  as  a  matter  of  slj 

policy  and  concern  that  some  such  obligstati 

Keeping  his  vessel,  as  far  as  it  is  within  hispsl 

seaworthy,  should  be  cast  on  a  shipowner 

law  must,  I  submit  to  your  Lordships,  be* 

sidered  as  settled  by  these  decisions,  nij 

change  made  in  it  must  be  by  legislative  vm 

alone.  a  j 

It  was  next  contended  that  the  vessel  a  J 

case  was  not  lost  by  perils  of  the  sea,  aid] 

some  question  ought  to  have  been  put  to  " 

by   the  learned  judge  upon    this   subject^ 

circumstances  of  the  vessel's  loss  are 

the  special  case.     It  is  only  necessary  1 

a  few  sentences   of  it.     "  The  France* 

heavily,   and    began   to  make  water  to 

extent,  that  in  sixteen  hours  the  fires 

tinguished.  A  portion  of  the  deals  which  I 

deck  cargo  was  used  for  relighting  the 

the  rest  was  thrown  or  washed  overboard. 

about    twelve    hours    pumping  the 

choked  with  the  oats,  and  all  hands 

employed  in  baling    the   ship.    There 

dence  given  by  the  defendant  that  had 

tunnel  been  in  proper  order  the  pnmp^ 

not    have  got    choked     as    they  did. 

night  of   the    14th    Feb.,    those   on 

Frances  having  sighted    the   Spurn 

deavoured  to  get  her  into  Hull,  the  sks>j 

time  being  water  logged,  did  not  read* 

her  helm.     Partly  from  this  and  partly! 

thickness  of  the  weather,  which  at  the i 

very  dense,  on  the  following  mornifigj 

5  a.m.,  the  ship  having  been  in  a  si  * 

tress  since  the  morning  of  the  12th 

ashore  under  Didlington  Heights  up*] 

of  Yorkshire.     One  ot  the  boats 

but  the  crew  were  all  saved  by  a 

the  cargo  was  afterwards  saved, 

could  not  be  got  off,  and  sul 

two  and  finally,  after  some  month*/ 

tO  016068." 

These  facts  require  no 
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was  lost  "by  perils  of  the  sea,"  under- 
ing  those  words  io  the  sense  which  the  courts 
l  country  have  uniformly  ascribed  to  them, 
easel  undoubtedly  was  so,  and  the  real  ques- 
atended  to  be  raised  therefore  is,  whether  a 
.  not  strong  enough  to  resist  the  perils  of 
a  (in  other  words  unseaworthy)  can  be  pro- 
laid  to  be  lost  by  perils  of  the  sea,  because 

by  the  force  of  the  winds  and  waves  that 

mt  ashore,  and  finally  broke  np  and  went  to 

The  question,  therefore,  is  one  of  law  and 

fact,  and  the    learned    judge  was  quite 

d  in  entering  the  verdict  as  he  did  without 

the  jury  any  further  question  as  to  the  loss 
which  there  Wis  no  fact  in  dispute,  subject 
determination  of  the  question  of  law  raised. 
8cnssing  such  a  question  it  must  be  assumed, 
as  admitted  by  the  appellant  that  it  should 

the  sake  of  argument,  that  the  vessel  was 
.-worthy,  and  that  her  want  of  seaworthiness 

her  to  be  unable  to  encounter  successfully 
His  of  the  sea  and  so  to  perish.  The  ques- 
nerefore  is  in  substance  the  same  as  that 
l>y  the  sixth  plea,  or  rather  so  much  of  it  as 
ry  found  to  be  proved,  namely  that  the 
►1  sailed  from  London  in  a  wholly  unsea- 
'  condition  on  the  voyage  on  which  she  was 
and  that  the  ship  "  was  lost  as  alleged  by 

of  such  unseaworthiness."  For  this  plea 
■e  understood  to  mean  not  that  the  vessel  did 
rish  immediately  by  the  action  of  the  winds 
ires  (if  it  did  it  was  certainly  not  sustained 

facts),  but  that  the  loss  by  these  perils  of 
a  was  brought  about  by  the  vessel's  unsea- 
.ness.  It  will  at  once  occur  to  your  Lord- 
apon  the  raising  of  such  a  question  that  in  re- 
Da  voyage  policy  as  to  a  time  policy,  if  a  loss 
lately  caused  by  the  sea,  but  more  remotely 
-bstantially  brought  about  by  the  condition 
ship,  is  a  loss  for  which  the  underwriters  are 
hie,  then  quite  indeoendent  of  the  warranty 
worthiness  which  applies  only  to  the  com- 
ment of  the  risk  ("  in  its  several  gradations" 
Justice  Erie,  in  Thompson  v.  Hopper  (6  E.  & 
^called  them)  the  underwriters  would  be  at 
in  every  case  of  a  voyage  policy  to  raise  and 
the  question  whether  at  the  time  the  loss  hap- 
•he  vessel  was  by  reason  of  any  insufficiency 
tsime  of  her  last  leaving  a  port  where  she 
have  been  repaired,  unable  to  meet  the 
»f  the  sea,  ana  was  lost  by  reason  of  that 
Y*  If  such  be  the  law,  my  Lords,  the 
(■iters  have  been  signally  supine  in  availing 
>"ves  of  it,  for  there  is  no  case  that  I  am 
T  except  those  to  which  I  have  referred,  in 
Anything  like  such  a  defence  as  this  has 
"ti  np.  The  materials  for  such  a  defence 
a*ve  existed  in  countless  instances,  and  yet 

no  trace  of  it  in  any  case  which  has  been 
•  to  your  Lordships'  notice,  still  less  any 
a.  upholding  such  a  doctrine. 
«ase    of  Fawcus  v.  Sarsfield  (6  E.   &  B. 
*4  relied  upon  at  the  bar,  but  that  was 

of  partial  loss  in  which  the  question  was 
•r  tne  underwriters  were  liable  for  oer- 
pairs,  and  the  court  held    that  the  arbi- 

had  found  that  the  necessity  for  repairs 

arise  from  any  peril  insured  against,  but 
as  vice  of  the  subject  of  insurance. 
m  total  absence  then  of  all  authority,  and  in 
H  that  this  defence  is  a  new  one,  I  find 
lit  reason  for  advising  your  Lordships,  not 


now  for  the  first  time  to  sanction  a  doctrine  which 
would  entirely  alter  the  hitherto  accepted  obliga- 
tions between  underwriter  and  assured. 

It  was  said  by  one  of  the  learned  judges  in  the 
Exchequer  Chamber  that  the  unseaworthiness  of 
the  ship  at  the  commencement  of  the  voyage  which 
really  causes  the  loss  is  a  fact  the  consequences  of 
which  are  imputed  to  the  assured  and  were  to  be 
borne  by  him  and  not  the  underwriters.    But  the 
question  as  it  seems  to   mo   is    not  what  losses 
ought  in  the  abstract  to  be  borne  by  the  assured 
as  being  imputable  to  him  or  his  agents  on  the 
one  hand,  or  by  the  underwriters  as  being  caused 
by  the  elements  on  the  other  hand,  but  what  losses 
they  have  mutually  agreed  should  be  borne  by  the 
underwriters  in  return  for  the  premium  they  have 
received.    These  losses  are  in  the  contract  of  the 
insurance  amongst  others  declared  to  be  all  losses 
by  perils  of  the  sea.     A  long  course  of  decisions 
in    the   courts  of  this  country  have   established 
that  causa  proximo,  non  remota  spectator  is  the 
maxim  by  which  these  contracts  or  insurance  are 
to  be  construed,  and  that  any  loss  caused  im- 
mediately by  the  perils  of  the  sea  is  within  the 
policy,  though  it  would  not  have  occurred  but  for 
the  concurrent  actions  of  some  other  cause  which 
is  not  within  it.    It  is  I  conceive  far  too  late  for 
your  Lordships  now  to  question  this  construction 
of  the  underwriter' 8  obligations,  if  indeed  you  were 
disposed  to  do  so.    The  only  exception  which  has 
hitherto    been    established    to  the  underwriter's 
liability  thus  construed,  is  to  be  found  in  the  case 
of  Thompson  v.  Hopper,  where  it  was  alleged  that 
the  shipowner  himself  knowingly  and  wilfully  sent 
the  ship  to  sea  in  an  unseaworthy  state,  and  that 
she  was  lost  in  consequence.     It  is  only  necessary 
to  observe  upon  that  case  that  the  knowledge  and 
wilful  misconduct  of  the  assured  himself  was  an 
essential  element  in  the  decision  arrived  at.    There 
is  no  case  that  warrants  your  Lordships  in  going 
further,  and  on  the  other  hand  it  is  easy  to  see 
that  the  arguments  employed  in  this  case,  if  sanc- 
tioned   by    judicial    decision,    would    result    in 
relieving  the  underwriters  from  many  other  losses 
to  which  they  have  hitherto  been  liable.     For  in- 
stance, the  assured  has  always  been  held  protected 
from  loss  from  the  perils  insured  against,  though 
that  loss  was  brought  about  through  the  negligence 
of  his  captain  or  crew.    Now,  the  captain  has  the 
entire  control  of  the  vessel  in  respect  of  repair  in 
foreign  ports  as  of  everything  else,  and  if  tne  6th 
plea  in  this  case  were  held  to  be  sufficient,  without 
proof  of  the  shipowner's  knowledge  and  wilfulness, 
the  result  would  be  that  whenever   the  captain 
failed  in  his  duty  in  fitly  repairing  the  vessel  in 
a  foreign  port,  and  the  loss,  though  caused  by 
perils  of  the  sea,  could  be  traced  to  the  ship's  de- 
fective condition,  the  assured  would  lose  the  benefit 
of  his  policy.     Such  a  doctrine  once  established 
would  extend  equally  to  the  negligent  conduct  of 
the  ship  in  the  course  sailed  by  her,  or  her  careless 
management  in  emergency,  or  the  absence  of  reason- 
able and  proper  exertion  on  the  part  of  the  captain  or 
crew. 

For  these  reasons,  my  Lords,  I  submit  to  the 
house  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reversed.  My  Lords,  I  may 
state  that  my  noble  and  learned  friend,  the  Lord 
Chancellor  has  been  aware  of  the  judgment  I  was 
about  to  deliver  in  this  case,  and  that  he  desires 
me  to  say  that  he  entirely  agrees  with  it,  and  does 
not  wish  to  add  anything  to  it. 
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Lord  O'Hagan. — My  Lords,  having  had  the 
advantage  of  perusing  the  opinion  delivered  by  my 
noble  and  learned  friend  who  has  just  addressed 
your  Lordships,  and  adopting  it  after  sufficient 
consideration  without  any  reserve,  I  do  not 
propose  to  go  over  again  the  reasons  on  which  it  is 
grounded. 

I    would    only   say   a    word    with    reference 
to  one  of  the  judgments  we  are  reviewing,  with 
which  I  am  unable  to  concur.    Notwithstanding 
the  suggestion  of  that  judgment,  I  think  that  the 
policy  in  this  case  was  a  time  policy,  and  nothing 
else,  and  I  would  urge  upon  your  Lordships  the 
importance  of   abiding    ny  the    well  considered 
decision  in   Gibson   v.  Small  (4  H.  of   L.   Gas. 
355),   followed    by    subsequent    cases    of    high 
authority,  and    accepted   as    the    rule    of   mer- 
cantile action  for  so  many  vears,  which  deter- 
mined that  in  such  a  policy  framed  in  the  usual 
terms,  there  is  no  implied  warranty  of  seaworthi- 
ness.   That  decision  was  wise,  convenient,  and 
safe.    It  was  in  accordance  with  the  sound  prin- 
ciple which  forbids  the  importation  into  a  written 
contract,  save  in   exceptional    cases    which    are 
familiar  to  us,  of  material  terms  which  the  parties 
to  it  have  not  thought  fit  to  inseit.    It  was  con- 
venient as  furnishing  one  of  those  plain  rules 
without  qualification  or    exception  which    Lord 
Campbell    has    there   described    most    desirable 
in    commercial    transactions,    avoiding   extreme 
refinements  or  the  superfluous   raising  of  diffi- 
cult questions  from    special  circumstances;    and 
it    was    safe    because    express    stipulation    can 
always  be  introduced  when  needful.    The  want  of 
implied  warranty  does  not  protect  the  insured 
against  the  consequences  of   his  own  fraud    for 
wilful  concealment  in  nullifying  the  insurance,  or 
deprive  the  insurer  of  his  protection  against  such 
malversation  of  the  security  as  he  may  derive  from 
the  inspection  which  he  has  the  opportunity  of 
making  for  himself.     The  only  case  to  which  Lord 
St.  Leonards  referred  (in  Gibson  v.  Small,  4  H.  of 
L.  Cas.  417),  as  possibly  justifying  the  implica- 
tion of  a  warranty  in  a  time  policy,  was  when  it  is 
effected  on  a  vessel  about  to  sail  on  a  particular 
voyage. 

In  the  case  before  the  House,  the  jury  have 
expressly  negatived  all  knowledge  of  the  alleged 
unseaworthiness  on  the  part  of  the  insurers,  and 
there  is  no  proof  of  fraud  of  any  kind.  The 
principle  so  long  established  cannot  be  disturbed 
merely  upon  the  suggestion  of  one  of  the  learned 
judges  that  it  is  desirable  to  put  difficulties  in  the 
way  of  those  who  either  criminally  or  negligently 
send  unworthy  ships  on  dangerous  voyages.  If 
the  public  interest,  for  that  or  any  other  reason, 
requires  a  change  in  a  law  so  well  established  it 
should  be  made  by  the  authority  of  the  Legisla- 
ture. As  to  the  loss  of  the  vessel  by  the  perils  of 
the  sea,  I  can  add  nothing  to  the  observations  of 
my  noble  and  learned  friend. 

Lord  Blackbukn. — My  Lords,  I  also  had  an 
opportunity  of  peruping  the  opinion  of  the  noble 
and  learned  Lord  who  moved  the  judgment  of  the 
House  in  this  case,  and  I  perfectly  ana  thoroughly 
concur  in  it.  I  will  say  no  more  than  that  I  agree 
both  in  the  reasoning  and  in  the  conclusion. 

Lord  Gordon. — My  Lords,  I  am  of  the  same 
opinion.  I  think  the  case  of  Gibson  v.  Small  is 
decisive  of  the  question  in  this  case.  There  may 
be  questions  as  to  the  propriety  of  the  principle 
thus  affirmed,  but  if  a  change  is  desirable  it  can 


only  be  made  by  the  action  of  theLegiiktn? 
if  any  proposition  to  that  effect  wenbj 
forward  it  would  probably  give  rise  to  ctmk 
dissension. 

Judgment  of  the  Court  of  Bxckemur  (Sm 
reversed. — Appellant  to  be  entitled  it  in 
of  this  appeal. 
Solicitors  for  appellant,   Cattarru,  /*k,i 
Hughes. 

Solicitors  for  respondent,  HoUam*,  S&j 
Coward. 


%tyttm  Court  af  Jriiiflli 


COURT     OF    APPEAL 


SITTINGS  AT  LINCOLN'S  T$$. 

Reported  by  H.  Peat,  E.  Stxwabt  Rochx.  Jaw  P.  Mi 
and  F.  W.  IUixxs,  Eaqn^  Bterrkterwfc-Ia* 


Thursday,  Feb.  15, 1877. 
(Before  James,  L.J.  and  Baggallit  audi 

wbll,  JJJL) 

Ex  parte  Watson  ;  Be  ham. 

Vendor  and  purchaser — Stoppage  in  transM 
of  transitus — Constructive  delivery— Afi 
that  vendor  should  have  lien  on  b&t  f  I 
and  goods — Destination  of  goods— Bodied 
purchaser  before  goods  reached  datm 
Bights  of  vendor  and  trustee  in  bankrqM 

By  an  agreement  under  seal,  W.,  a  maim 
at  Bradford,  agreed  from  time  to  Hm  toi 
goods  to  L.,  so  that  he  might,  during  ike  & 
ance  of  the  agreement,  have  a  credit  to  •! 
amount,  for  which  W.  was  to  drat* 
exchange  which  L.  should  accept  fro*  1 
time  for  the  invoice  price  of  the  gook;i 
should  ship  all  goods  purchased  under  tik 
ment  to  B.  and  Go.,  of  Shanghai,  for  9sh 
account,  the  bills  of  lading  to  be  sent  h%  h 
diately  on  receipt,  by  post,  to  B.  and  0*fc 
order  the  bills  of  lading  were  to  U  mm 
tliat  W.  should  have  a  lien  on  the  bQlt  4* 
and  each  shipment  of  goods,  in  transit  #4 
such  lien  to  extend  only  to  the  partiuM 
ment,  Sfc.  < 

Under  this  agreement,  L.  purchased  of  W^ 
goods  which  W.  sent  in  the  ordinary  <* 
packer  at  Bradford  to  be  packed  and  J 
to  L.  for  shipment.     In  accordance  w» 
lions  received  from  L.  the  packer  seat 
by  roil,  carnage  paid,  to  a  London  c 
shipment  on  board  the  Cordon  Cattle,, 
hai.     The  railway  company  gave  %m 
the  arrival  of  the  goods  in  London, 
that  they  would  forward  them  to  tiisi 
they  accordingly  did.     L.  accepted  Ij 
months  for  the  price  of  the  goo  ~ 
lading  were  made  out  by  L*s 
order  of  himself  or  assigns,  and 
shippers,  who  retained  them 
pay  thefreiqht.     L.  stopped  pax 
the  ship  sailed  with  the  goods,  € 
wards  W.  telegraphed  to  B.  and 
aoods  to  his  agents  at  8) 
lowing  day,  L.  filed  a 
he  was  afterwards  adjudicate&t 
the  goods  arrived  at  Shangfa 
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is  bills  of  lading,  which  were  also 
trustee  in  L.'s  bankruptcy  : 
Teement  did  not  deprive  W.  of  the 
or's  right  to  stop  m  transitu,  and 
i  at  the  traneitus  had  not  ended 
-rival  of  the  goods  at  Shanghai 
le  Comptoir  d'Eecompte  de  Paris, 
N.3.33;  L.  Rep.  2  P.  C.m)  and 
n  effectual  notice  of  stoppage  before 
transitu*,  W.  wat  entitled  to  the 
■oceedt  of  their  tale. 
the  agreement  wot  not  a  biU  of 
let  tection  of  the  Bille  of  Sale  Act 

ippeal    From   a    decision    of   Mr. 
it,  sitting  as  Chief  Judge  in  Bank- 

e  case  were  as  follows : 
snt  under  seal  made  on  the  10th 
3en  Bobert  EfFord  Love,  of  Park- 
ty  of  London,  merchant  and  ship- 
e  part,  and  William  Watson,  of 
county  of  York,  manufacturer,  of 
ter  reciting  that  Love  had  for  some 
aaed  from  Watson  from  time  to 
11  purchasing  Manchester  goods 
3hina,  Watson  drawing  upon  Love 
cepting  bills  of  exchange  for  the 
tuch  goods ;  and  that  Watson  had 
and  the  latter  had  agreed  to  give 
the  due  payment  of  the  bills  of 
.turity  and  for  all  sums  which 
to  time  become  due  from  him  to 
:ount  current  Dot  exceeding  the 
and  that  in  pursuance  of  suoh 
i  had,  by  three  several  mort- 
sale  bearing  even  date  with  the 
at,  transferred  to  Watson  by  way 
irty-two  sixty- fourth  shares  of 
rty-two  sixty-fourths  of  the  ship 
irty-two  sixty- fourths  of  tbe  ship 
i  vessels  Love  was  the  owner  in 
aforesaid,  in  consideration  of  the 
ties  agreed  as  follows:  (1.)  That 
rom  time  to  time  supply  to  Love 
to  his  selection,  so  that  he  might, 
mance  of  the  agreement,  have  a 
;nt  of  50001.,  for  which  Watson 
a  and  Love  should  accept  bills  of 
me  to  time  for  the  invoice  price 
)  that  Love  should  ship  all  goods 
-  clause  1  to  Messrs.  Roth  well, 
'  Shanghai,  China,  for  sale  on  his 
e  bills  of  lading  of  all  snch  goods 
f  Love  immediately  on  receipt  by 
[loth  well.  Love,  and  Co.,  to  whose 
is  of  lading  should  be  made  out ; 
lid  have  a  lien  upon  the  bills  of 
ihipment  of  such  goods  in  transit 
le  hands  of  the  consignees  or  any 
rid  also  upon  tbe  proceeds  or 
ted  with  the  nroceeds  of  each 
the  hands  of  the  consignees  or 
9.  or  in  transit  homewards ;  that 
er,  should  not  be  a  general  one, 
i  only  tothe  particular  shipment,  ' 
when  the  bills  of  exchange  which 
y  Love  for  such  particular  ship- 
re  been  paid ;  (3)  that  Lots  j 
m  time  to  time  to  the  full  value 
nefli  of  Watson  primarily  a*  snoh  | 
ledgoe  as  aforesaid,  and  subject 


thereto  for  his  own  benefit,  all  the  goods  to  be 
shipped  as  before  mentioned  and  also  the  mort- 
gaged ships,  Ac. 

Ho  notice  of  this  agreement  was  given  to  Roth- 
well,  Love,  and  Co. 

On  the  1st  March  1876,  Love  ordered  of  Watson, 
under  the  above  mentioned  agreement,  ton  bales 
of  lastings  of  toe  value  of  4*31.  10s.,  which  goods 
Watson  forwarded  in  the  ordinary  course  to 
James  Copperthwaite,  of  Bradford,  a  packer,  to  be 
packed  and  forwarded  to  Love. 

On  the  20th  March  Copperthwaite  wrote  to 
Love,  saying,  "I  beg  to  band  you  particulars  of 
ten  bales  waiting  your  forwarding  instructions," 
and  appending  the  particulars  of  toe  goods. 

On  the  22nd  March  Watson  invoiced  the  goods 
to  Love,  and  the  following  day  Love  wrote  to 
Copperthwaite:  "Please  send  the  ten  bales  last- 
ings to  the  Gordon  Oattle,  loading  in  the  South 
West  India  Bock  for  Shanghai.  I  enclose  card  of 
of  tbe  vessel.  I  should  have  sent  forwarding 
instructions  before,  but  there  was  no  vessel 
ready." 

On  the  24th  March  the  goods  were  forwarded 
by  Copperthwaite  from  Bradford  (carriage  paid) 
by  the  great  Northern  Railway  to  their  Poplar 
Dock  Station,  for  shipment  on  board  the  Gordon 
Oattle,  for  Shanghai,  and,  on  the  25th  March, 
Love  received  from  the  Great  Northern  Railway 
Company,  the  following  "  advice  of  goods  " ; 
"The  undermentioned  goods  consigned  to  you  have 
arrived  at  this  (Poplar  Dock)  station.  I  will  thank 
you  for  instructions  as  to  their  removal  hence  as 
soon  as  possible,  as  they  remain  here  to  your 
order,  and  are  now  held  by  the  company,  not  as 
common  carriers,  but  as  warehousemen  at  owner's 
sole  risk  of  loss  or  damage,  by  deterioration  or  lire, 
and  subject  to  the  usual  warehouse  charges  in  addi- 
tion to  the  charges  now  advised."  Then  followed  a 
description  of  the  goods,  under  which  was  written, 
"Will  be  sent  to  the  Gordon  Cattle,  8.  W.  L 
Docks." 

On  the  24th  March  Watson  drew  upon  Love 
for  443Z.  10s.,  the  price  of  the  goods,  at  six  months 
date. 

On  the  28th  March  the  goods  were  shipped  on 
board  the  Gordon  Cattle,  and  on  the  same  day 
Love  sent  to  Messrs.  Skinner,  and  Co.,  the  owners 
of  the  ship,  the  bills  of  lading  of  the  goods  in 
three  parts,  exclusive  of  the  master's  copy,  for 
signature,  and  Skinner  and  Co.,  on  the  29th 
March,  signed  them  to  the  order  of  Love,  but 
they  were  never  delivered  over  to  him,  inasmuch* 
as  he  failed  to  pay  the  freight. 

On  the  4th  April,  Love,  through  his  solicitors, 
sent  notice  to  bis  creditors  that  he  must  suspend 
payment. 

On  the  the  6th  April  H.  F.  Jdrss,  of  Man- 
chester, wrote  to  W.  Pus  tan  at  Hamburgh  as 
follows,  in  German :  "  1  request  you  to  telegraph 
immediately  to  your  Shanghai  house  to  attach  the 
following  goods  sent  by  Wm.  Watson  and  Co.  to 
Roth  well  and  Co.,  and  in  any  case  to  get  delivery 
of  the  bills  of  lading  of  the  still  afloat  lots.  The 
goods  are  " — (inter  alia)  the  ten  bules  shipped  in 
the  Gordon  Cattle — "  and  then  eell  tbe  goods  for 
account  of  Wm.  Watson  and  Co.  at  the  best  pos- 
sible prices." 

On  tbe  8th  April  the  Gordon  Cattle  sailed  with 
the  goods  on  baud. 

On  tbe  11th  April  Watson  telegraphed  to  Both- 
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veil,  Lore,  and  Co.  to  deliver  the  goods  to  hie 
agents  at  Shanghai. 

On  the  12th  April,  Love  filed  a  petition  for 
liquidation  of  bia  affairs  by  arrangement. 

On  the  30th  May,  Love  was  adjudicated  a 
bankrupt,  and  on  the  21st  Jane  a  trustee  was 
appointed. 

The  bills  of  lading  of  the  goods  still  remained 
in  the  hands  of  Skinner  and  Co.,  of  whom  Watson 
demanded  them  before  the  goods  arrived  at 
Shanghai.  A  counter-claim  was  set  up  by  the 
trustee  in  Love's  bankruptcy.  Ultimately  it  was 
arranged  that  the  goods  should  be  sold  by  the 
agent*  of  Skinner  and  Co.  at  Shanghai,  and  the 
proceeds  paid  to  the  person  who  should  be  held 
entitled  thereto. 

The  Registrar  having  held  that  the  trustee  in 
Love's  bankruptcy  was  entitled  to  the  proceeds 
of  sale,  Watson  appealed  from  his  decision. 

Borne  Payne,  for  the  appellant. — The  agreement 
made  between  the  vendor  and  purchaser  in  Feb. 
1876,  was  not  a  bill  of  sale  within  the  meaning  of 
the  1st  section  of  the  Bills  nf  Sale  Act  (1 7  A  18  Vict. 
o.  36).    Bat  even  it  it  was  a  bill  of  sale,  the  goods 
were  not  in  the  apparent  possession  of  the  bank- 
rapt  at  the  time  of  his  bankruptcy : 
William*  on  Bankruptcy,  p.  103  ; 
Load  v.  Oram,  IS  M.  A  W.  210  i 
Smith  v.  ffudion,  IS  L.  T.  Rep.  N.  8.  377 ; 
Joy  V.  Campbell,  1  Sofa.  *  Lef .  336  ; 
Em  parte  Montagu* ;  Re  O'Brien,  34  L.  T.  Rep.  N.  S. 

197:  L-Rop.  1  Ck.  D.  554; 
TovmUy  v.  Crump,  4  Ad.  *  Ell.  58 ; 
Hclrovd  v.  ManhaU,  10  H.  of  L.  Cm.  191  j 
Edwards  v.   Edicardi,  34  L.   T.  Rep.   N.    S.   472 ; 
L.  Rep.  2  Ch.  D.  BM. 
LBbamwbll,  J.A.,  referred  to  Belcher  v.  Bellamy 
(2   Ex.  308).]     At  all   events,  the  agreement  did 
not  deprive  us  of  our  ordinary  vendor's  right  of 
stopptige   m  trantilu,  and  we  duly  exercised   that 
right  before  the  goods  reached  Shanghai,  for  the 
oase  in  the  Privy  Council  of  Rodger  v.  The.  Ciimp- 
toir  tTEtrompte  de  Pari*  (21  L.  T.  Rep.  N.  S.  33; 
L.  Rep.  2  1',  C,  3'.i3)  shows  dourly   that  the  tran- 
situs  continued  till  the  goods  reached  Shanghai. 
Wo  are,  therefore,  entitled  to  the  proceeds  of  sale 
of  the  goods. 

Everitt  and  if.  T.  Reid,  for  the  trustee.— if odger 
v.  The  Comptoir  d'Escompte  de  Paris  is  distin- 
guishable from  this  case,  for  there  the  bills  of 
lading  were  made  out  to  agents  abroad,  while  here 
they  were  made  out  to  tho  bankrupt.  As  Mr. 
Benjamin  in  his  work  on  sales  says  (at  p.  703)  : 
"Tho  question,  and  tlio  sole  question,  for  deter- 
mining whether  the  transitas  is  ended,  ib,  In  what 
capacity  the  goods  are  held  by  him  who  has  the 
custody  P  Is  he  the  buyer's  agent  to  keep  the 
goods,  or  the  buyer's  agent  to  forward  them  to 
the  destination  intended  at  the  time  the  goods 
were  put  in  transit?  "  In  the  present  case,  when 
the  goods  arrived  at  the  railway  station  in  London, 
there  was  nothing  to  prevent  the  purchaser  from 
taking  possession  of  them.  The  transitus  was 
broken  there:  {Vulpy  v.  Gihson,  4  C.  B.  837; 
hixon  v.  Buldwen,  15  Bast,  175.)  They  also  cited  : 
Mtvx  v.  Jacob*,  32  L.  T.  Eep.   N.  S.  171 :  L.  Rep. 

7  E.  &  I.  481  ; 
Anc«na  v.  Roger*,  35  L.  T.  Rep.  N.  S.  115;  L.  Rep. 

I  Ex.  D.285; 
Et    parte  Banner  t    Re  Tappenbeck,  34  L.  T.  Rep. 
H.  8.  199 ;  L.  Rep.  3  Ch.  C.  278. 
Home  Payne,  in  reply. 
James,  L.  J.— Notwithstanding  the  length  of  time 


this  case  has  occupied,  and  the  great  snni 
nice  points  which  have  been  raised,  lie 
that  the  case  aught  to  be  determined  ed 
the  last  point.  Independently  of  any  nj 
the  vendor  had  under  the  agreement,  i 
original  right  of  a  vendor  to  stoppage  a 
when  bis  purchaser  foiled;  and  thenwn 
in  the  agreement,  there  was  nothing  in  I 
gain  between  the  parties,  at  all  ersnta,  «i 
to  diminish  the  vendor's  right  to  <ut 
trantitu. 

Then  the  question  is,  has  be  net 
transitu  ?  I  am  of  opinion  that  (si  i 
did,  in  truth  and  in  fact,  continue,  a 
intended,  in  truth  and  in  fact,  to  centum 
way  from  the  railway  station  in  lb  i 
through  the  docks  in  London,  and  in  In 
ship  to  Shanghai.  It  is  quite  clear  that 
gain  between  the  vendor  and  the  partial 
reasons  essential  to  the  interests  of  it*  n 
was  that  tbat  should  be  the  transit,  md  si 
the  transit  tbat  actually  was  mads  front* 
to  the  other.  Tbat  is.  it  was  to  coos 
Bradford  to  Shanghai,  by  railway  and  *» 
goods  bave  by  this  time,  subject  of  worn  I 
perils  of  the  sea,  reached  Shanghai.  It* 
that  there  was  some  break  in  the  fro»ii*a\( 
was  interrupted,  and  that  some  right  Uia 
as  to  the  stoppage,  and  that  that  rttisli 
purchaser  some  different  character  b  Ml 
or  other.  That  did  not,  I  think,  affotaej 
when  they  reached  the  packer's  bust 
packer  was  the  man  employed  bj the m 
pack;  and  when  the  goods  reached  ties' 
when  they  reached  London,  no  doubt  t*l) 
company,  being  both  warehousemen  ude" 
said  :  "  We  hold  them  at  your  dispntj 
they  had  the  goods  marked,  and  aentwlfc 
the  purpose  of  being  forwarded  to  MM 
CttM',  and  in  that  very  note  in  irhicalfc 
for  orders  and  say,  "  We  bold  themMjnJ 
and  so  on,  it  is  said  that  they  " will btsl 
the  Gordon  Cattle."  Therefore  it  is  stV 
that  they  must  have  received  notice  Hi 
that  the  Gordon  Caatle  was  the  proper i 
tion  for  the  goods  ;  and  the  gowis  thetsjl 
the  word  "  Shanghai  "  marked  np> 
Therefore  that  was  the  rightful  cental 
thing  ought  to  have  taken. 

We  are  of  opinion  that  we  mad 
that  tbat  which  was  the  rightful  « 
intended  to  be  taken,  and  w  » 
is  to  say,  to  send  them  on  to  Sb» 
this  I  am  quite  certain,  tbat  if  »■ 
had  found  out  that  the  goods  w«* 
be  sent  anywhere  else  than  to  I 
and  by  any  other  means  than  th*  | 
ship,  they  could  have  applied  Hi 
Cbimcory  Division  of  the  High  Courts' 
and  they  would  bave  been  entitled  WSJ 
would  have  obtained  an  injunction  to 
goods  from  being  sent  in  any  other* 
other  place.  Therefore  they  WDM Jj 
entitled  to  require  that  to  be  doneffr^ 

Tbat  having  been  done,  has  i 
been  stopped  ?  It  so  happens,  hat 
gentlemen,  that  the  documents  of  tl 
left  tbe  shippers'  possession;  owiaj 
mistake  about  a  charge  of  tbmvf 
goods,  nobody  has  ever  aotr1^^ 
take  the  goods  out  of  tbe  I 
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ire  on  board  the  ship,  with  no  valid 

lody  to  take  them  oat  of  the  shippers' 
he  vendor  comes  to  the  shippers  and 
deliver  those  goods  to  me,  and  the 
ve  undertaken  to  sell  the  goods 
he  proceeds  to  the  real  owner, 
linion  that  the  goods  have  been  effac- 
ed in  transitu,  because  the  shippers 
rected  to  sell  them  according  to  the 
i  table  rights  of  the  parties  ;  and  if  the 
gone  out  in  time  they  could  have 
goods  in  transitu  before  they  were 
t  of  the  ship  at  Shanghai,  bat  thej 
.  from  that  trouble  by  the  fact,  of  the 
ling  here  and  saying :  "  I  will  sell  the 
e  rightful  owner."  I  am  of  opinion 
as  a  right  to  stoppage  in  transitu, 
re  has  been  de  facto  a  stoppage  in 
h  completes  the  title  of  the  owner  of 
ho  sold  them  to  a  person  who  has 
ropt  before  they  were  delivered, 
nk,  is  sufficient  to  dispose  of  the  real 
%Be.  There  is  really  nothing  in  the 
We  are  all  of  opinion  that  this  is 
>  case  within  the  Bills  of  Sale  Act. 
las  been  very  mnch  argued,  and  we 

I  to  say,  having  regard  to  the  words 
the  Bills  of  Sate  Act,  that  a  contract 
s  not "  a  bill  of  sale  or  other  assurance 
battels  whereby  the  grantee  or  holder 

seize  or  take  possession  of "  them 
neaning  of  that  Act.  It  is  a  right 
ith    the    vendor's   lien,    or  of  that 

than  anything  else;    but  certainly 

II  of  sale  of  personal  chattels  within 
of  that  Act.    Then  the  other  point 

be  reputed  ownership.  If'the  case 
on  that,  it  is  quite  clear  that  the 
i  the  true  owner  of  the  goods,  subject 
le  charge,  and  certainly  that  equit- 
<ould,  in  my  opinion,  have  been  im- 
il  impeached  by  reason  of  there  being 
tever  to  show  that  the  owner  of  the 
ot  absolutely  free  from  any  inonm- 
he  person  entitled  to  the  equitable 
I  have  to  show  that  the  real  possessor 
was  in  some  way  prevented  from 
lelf  out  to  the  world  as  being  the 
goods,  free  from  trust,  incumbrance 
it  seems  to  me  that  if  the  vendors' 
■ended  upon  tbat  point  it  would  have 

it  is  sufficient  to  say  that  they  have 
on  the  point  of  stoppage  in  transitu. 
,  J.A. — I  am  of  the  same  opinion.  So 
iation  of  the  duration  of  the  transitu* 

I  am  quite  unable  to  distinguish  the 

case  from  the  facts  of  tbe  case  of 
e  Compto'vr  d'Escompte  de  Pari)  {ubi 
1  by  the  Privy  Council.  In  that  cose 
tat  the  transitus  continued  so  long  as 
re  in  the  charge  of  a  third  party  who 
■d  with  the  carrier  for  the  purpose  of 
hem-  Applying  the  decision  in  that 
resent  case,  it  would  follow  that  these 
have    remained   rr*   transitu    nnti! 

they  bad  arrived  at  Shanghai,  and 
d  over  by  the  shipowner,  or  other 

acted  as  the  earners.  It  has  so 
this  case  that,  by  reason  of  the  bills 
rer  having  been  sent  from  England, 
<  person  in   Shanghai  to  whom  the 


goods  oould  have  been  delivered  by  the  carriers, 
and  consequently  they  remained  in  the  possession 

of  the  carriers  and  the  transitus  was,  therefore, 
not  completed.  Before  that  transitus  was  com- 
pleted, if  ever  indeed  it  has  been  completed  in 
the  present  case,  an  arrangement  was  come  to  by 
all  parties,  that  is  to  say,  the  trustee  of  the  bank* 
rapt,  Mr.  Watson  the  claimant,  and  the  ship- 
owners, that  tbe  goods  should  be  sold  and  the  pro- 
ceeds disposed  or  according  to  tbe  rights  of  the 
parties  as  they  existed  at  the  time  the  agreement 
was  entered  into.  I  think,  therefore,  that  in  this 
case  the  goods  have  been  effectually  stopped  in 
trantitu, 

Bkahwku,  J.A. — I  am  entirely  of  the  same 
opinion  and  for  the  same  reasons.  The  only  obser- 
vation I  wish  to  make  is  upon  the  stoppage  in 
transitu  question,  if  tbo  transitus  lasted  until  the 
goods  got  to  Shanghai.  Now,  what  are  the  facts  F 
The  goods  are  in  the  possession  of  Cop  perth waits, 
an  agent  of  Watson,  the  seller,  and  by  the  direc- 
tion of  the  bankrupt  tbey  set  out  on  a  journey 
which  was  to  begin  at  Bradford  and  end  at 
Shanghai,  where  the  goods  were  to  be  delivered  to 
people  who  would  have  been  under  an  obligation 
to  Watson  if  he  had  thought  fit  to  give  notice  to 
them  of  his  rights.  They  set  out  or  that  journey, 
and  no  farther  instructions  we  required,  nor  is 
anything  necessary  from  the  beginning  to  the  end 
of  tbe  journey,  except  the  receipts,  getting  tbe 
bills  of  lading,  and  so  forth.  It  seems  to  me,  so 
far  as  there  is  any  reason  in  the  doctrine  of  stop- 
page in  transitu,  the  transitu*  in  this  cose  would 
be  from  Bradford  to  Shanghai ;  and,  as  Sir  Richard 
Baggallay  has  said,  1  cannot  distinguish  this  case 
from  the  case  in  the  Privy  Council. 

Jixzs,  L.J.— The  appeal  will  be  allowed  with 
costs  both  here  and  below. 


■a  for  the  respondents,  Murray,  Sutchin 


March  9  and  27,  1877. 
(Before  Jambs,  Hellish,  and  Baqq&llat,  L.J  J.) 

ON    APPB1L  BBOK  THE   PROBATB,    DIVORCE,    OD 

ADMIBALTT  DIVISION   (ADMlttALTl). 

THB    PlRASA. 

Damage*  and  cargo — 24  Vict.  c.   10 — Measure   of 


goods   tarried  by  him    are    not   delivered   in   a 

reasonable  time,  the  owner  of  the  goods  or  assignee 

of  the  bill  of  lading  for  the  goods  is  not  entitled 

to  recover,  as  damages  from  the  shipowner,  the 

difference  between  the  market  valae  of  the  goods 

when  tkey  ought  to  have  been  delivered  and  the 

market  value  when  they  actually  mere  delivered. 

Decision  of  the  court  below  reversed. 

Semblu,  the  metLsure  of  damages  recoverable  in  S'u-h 

a  ease  is  interest  at  tlie  ordinary  commercial  r*te 

on  the  value  of  the  goods  for  the  period  of  tUs 

delay  in  delivery. 

This  was   an   appeal   from    tbe    decision   of   the 

judge  of  the  Admiralty    Division,  in    which  he 

sustained    an    objection    to    the    report    of    the  - 

registrar  of  that  court,  assisted  by  meroliauto,  and 

held  that  when  undne  delay  in  the  proii-cubioii  of 

a  voyage  bas  taken  place,  the  sbipoivuui'  is  liable. 
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to  the  consignee  of  goods  for  a  tall  in  price  of 
the  goods  between  the  time  at  which  they  ought 
to  have  arrived  and  the  time  at  which  they 
actually  did  arrive.  The  facts,  arguments,  and 
judgment  in  the  court  below  are  tally  reported,. 
ante,  p.  220. 

Watkin  William*,  Q.C.  and  Cohen,  Q.C.  (with 
them  Q.  Bruce),  for  appellants.— To  enable  the 
plaintiffs  to  recover  they  must  show  that  the  lose 
wee  sustained  by  the  fall  in  the  price  of  hemp 
was  either  a  matter  which  at  the  time  of  making 
the  contract  tbe  defendants  knew,  or  that  they 
had  notice  of  some  other  contract  contingent  on 
the  fulfilment  of  this  one  by  a  certain  date.  They 
are  entitled  to  recover,  as  found  by  the  registrar, 
the  interest  on  the  value  of  the  cargo  during  the 
time  they  were  kept  out  of  possession  of  it,  but 
nothing  more;  that  represents  the  reasonable  profit 
tbey  might  be  expected  to  make,  and  which  might 
be  supposed  to  be  in  the  contemplation  of  the 

Ciea  when  tbe  contract  was  made  :  (Smeed  v. 
■d,  1  El.  &  EI.  602.)  There,  although  there  were 
special  circumstances  which  might  possibly  have 
led  tbe  defendant  to  contemplate  a  fall  in  the 
market  price,  it  was  held  that  a  fall  which  actually 
did  occur  could  not  be  recovered,  and  tbe  rule  laid 
down  in  Hadlty  v.  Baxendale  (9  Ex.  341)  is 
approved.  If  the  fall  of  the  market  was  the  actual 
consequence  of  the  delay,  as,  for  example,  in  the 
case  of  a  cargo  of  ice  to  arrive  in  the  summer 
season  and  delayed  beyond,  such  a  fall  might, 
perhaps,  be  recovered ;  out  it  is  not  alleged  that 
there  is  any  regular  fluctuation  in  the  price  of 
hemp.  The  time  of  arrival  from  a  long  voyage 
like  this  must  be,  in  any  case,  a  matter  of  uncer- 
tainty, and  Che  margin  of  uncertainty  was  at  least 
equal  to  the  thirty-seven  days'  delay  which  actually 
took  place.  In  Thither  i.  Tayleur  (17  C.  B.  21, 
29),  Willes,  J.  BBys:  "No matter  what  tbe  amount 
of  inconvenience  sustained  by  the  plaintiffs  in  the 
case  of  nonpayment  of  money,  the  measure  of 
damages  in  the  interest  of  the  money  only,  and  it 
might  be  a  convenient  rule  if,  as  suggoated  by  my 
Lord,  the  measure  of  damages  in  such  a  case  as 
this  was  held  by  analogy  to  be  the  average  profit 
made;"  that  is,  the  usual  commercial  rate  of 
interest  on  the  value  of  the  hemp,  which  the  Re- 
gistrar allowed.  In  Cory  v.  Thame*  Ironwork* 
and  Ship  Buililhtg  Company  [Limited)  (L.  Hep.  3 
Q.  B.  181;  17  L.  T.  Rep.N-  8.  495),  a  sort  of 
rough  estimated  rental  value  for  the  chattel,  a  ship 
of  peculiar  construction,  was  allowed,  and  not  the 
actual  loss  sustained  by  the  purchaser  through  the 
non-delivery  of  her ;  and  in  British  Columbia 
Saw  Mill  Company  v.  Nettlethip  (L.  Rep.  3  C.  P. 
499,  507;  18  L.  T.  Rep.  N.  S.  291,  604;  3 
Mar.  Law  Cas.  0.  S.  65)  it  was  held  that  special 
damages  [sustained  by  the  non- delivery  of 
a  chattel  could  not  be  recovered.  Bovill,  C.J., 
bbjb  :  "  It  is  difficult  to  see  the  proper  way  oF  com- 
pensating the  plaintiffs  for  the  damage  they  have 
suffered  except  by  applying  the  rule  wl  ich  obtains 
m  the  case  of  non-payment  of  money,  viz.,  by  allow- 
ingiuterest  on  the  valueof  thegoods."  [Mkllisu, 
L.J, —Has  any  case  been  found  in  which  a  loss 
of  market,  purely  speculative,  has  been  allowed  ?] 
In  Wilton  v.  Lancashire  and  Yorkshire  Railway 
Company  [9  C.  B.,  N.  S.,  632),  the  plaintiffs  recovered 
for  a  fall  in  price  where  there  was  a  delay  in  deli- 
very; but  that  was  aconsignment  of  caps  to  a  sea- 
side plsce,  stid  it  must  have  been  known  by  the 
defendants  that  the  market,  tor  caps  would  cease 


with  the  termination  of  the  seaside  sewn. 
Be  Trent  and  Humber  Company,  Bxantrt 
brian  Steam  Packet  Company  (L.  Rep.  i 
App.  112,  117;  19  L.  T.  Hep.  N.  S.465;] 
Law  Cas.  0.  S.  119)  which  was  an  mm 
delay  in  delivering  a  ship.  Lord  Cairns, 
said    that,   in  estimating     the   damages,  bC 

Sroceeded  on  the  principle  that  "  the  man 
amages  is,  prima  facie,  toe  mm  which  raid 
been  earned  in  the  ordinary  course  of  them 
meat  of  the  ehattel  in  the  time."  There  is,  i 
over,  a  great  distinction  between  the  oottna 
land  and  water  carriage.  When  goods  mm 
train,  the  object  is  manifestly  to  secure  span 
delivery  by  a  certain  date ;  bnt  in  a  long  ropf 
sea,  there  is  of  necessity  a  great  uncertainty  n 
date  of  arrival,  and  this  is  recognised  bj 
American  case,  The  Lively  (1  Gall.  315,  '■ 
Story,  J.  says :  "  Upon  tbe  whole,  I  am  nil  I 
fied  that  tbe  profits,  upon  the  aupDOsinoa 
prosperous  termination  of  the  voyage,  ouU 
in  any  case  to  constitute  an  item  of  damsga  1 
also  referred  to 

Sedgwick  on  Damages,  6th  adit,  81, 430 : 

Mwit  Droit  CommeroiU,  2nd  edit,  tdL  S,  I 
tit.  1,  Ch.  3,  seat  4,  6  I,  p.  340  : 

Code  Napoleon,  Art.  1149,  115  ); 

Word  v.  A*w    York  Central  BaOroad  CW«( 

N.  T.  as. 

Clarkson  (with  him  Butt,  Q.C.  and  Saris 
for  respondents. — The  loss  of  market  ma 
held  to  be  in  contemplation  of  the  partMBi 
instance  in  caseof  delay.  Why  should  the  p)a 
seleot  a  steamer  at  a  higher  freight  iusterii 
sailing  ship,  unless  ho  wishes  to  insure  diaptfcti 
punctuality?  He  calculates  that  his  goodi  inif 
at  a  certain  date,  he  will  Bell  for  a  ceruiaa 
and  if  they  do  not  arrive  at  that  date  he  it  alii 
to  recover  for  the  loss  sustained :  (Sedirwii 
Damages,  6th  edit.,  p.  430.)  The  maun 
damages  for  delay  in  delivery  is  alnp  1 
difference  in  price  between  the  time  kImI 
goodB  ought  to  be  delivered  and  the  timtw 
they  actually  are  delivered,  and  this  isstonl 
the  fact  that  where  there  is  no  fall  of  muttt 
plaintiffs  can  recover  nothing  :  (Grsu!  M 
Railway  Company  v.  iJedwiaune,  L.  Bep.  1  tH 
329.)  GnUard  v.  So  ath-Eaetem  Roilm  ft 
}>any  (7  H.  &  N.  79  ;  4  L.  T.  Rep.  N.S.'H| 
directly  in  point,  there  the  contract  nt  wns- 
by  railway  on  a  certain  day,  on  which  tit  ^ 
tiffs  might  anticipate  a  sale  at  a  certain  pf" 
Here  the  plaintiff  employe  a  steamship  ill  ' 
view  of  having  his  goods  delivered  at  and  «l 
reasonable  time,  and  at  which  time  also,  fw 
knowledge  of  the  state  of  the  market  sod  aj 
reports  of  cargoes  afloat,  he  could  esliaa 
sale  of  his  goods  at  a  particular  price,  «nd  •/ 
breach  of  the  contract  of  carriage  bjltaM 
dants  he  has  not  been  able  to  realise  tsatfl 
This  question  is  quite  independent  of  rt 
terest ;  he  is  entitled  to  interest  as  "  ' 
be  nut  in  the  same  position  as  he 

had  the  cargo  been  delivered  at  I 

that  is,  to  bave  the  money  for  which  it 
sold  at  that  time,  and   because  hi    ~ 
then,   but  has  been   kept  out   of  it 
use  it  profitably,  he  is  entitled  l_ 
whilst  he  is  so  deprived  of  it.  Theyal 
Ho™    v.    Midland     Railway    Com 

1 1  C.  P.  131  i  ML.  T.  Bap.  lj.8.  Sill   ' 
0  Ban  Ian    V.    Great     Wemten.    «■ 
8  B.  *  3.  434;  12L.  T.  B*p!xsTm 
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Bmriu  t.  HvleKauon,  18  C.  B,  H.S..MS ;  11  L.T. 
Bap.  N.S.  771 . 

W.  William*,  Q.C.,  in  reply.— The  plaintiff  ma 
neither  shipper  nor  consignee.  The  action  ia 
banded  on  a  bill  of  lading,  and  the  property  in 
iho  goods  only  passed  to  the  plaintiff  when  the 
lill  of  lading  was  handed  to  him.  He  knew 
lOthing  about  the  ship  or  her  date  of  arrival,  he 
lid  not  even  know  when  she  Bailed.  In  addition 
»  the  former  authorities,  Rice  v.  Baxendale  (7 
U.  &  N.  97)  wae  cited. 

Cur.  adv.  wit. 

March  27,  1877— The  judgment  of  the  court 
nu  read  by 

Mbllibh,  L.J. — This  is  an  appeal  from  the 
aaimiralty  Division,  which  is  brought  by  the 
waignee  of  some  bills  of  lading,  under  the 
Admiralty  Court  Act,  for  the  purpose  of  re- 
covering damages  against  the  shipowner  for 
breach  of  contract  of  carriage  contained  in,  I 
think,  two  bills  of  lading  of  certain  quantities  of 
■agar  and  certain  quantities  of  hemp  from 
Manilla  to  London.  The  breach  alleged  was,  that 
the  boilers  of  the  Parana  were  in  a  bad  condition, 
Mid  that  by  reason  thereof  a  very  uudue  delay 
took  place  during  the  voyage.  The  breach  was 
admitted,  and  an  inquiry  was  ordered  before  the 
registrar  and  merchants  to  assess  the  amount  of 
damages,  and  they  came  to  the  conclusion  that  a 
delay  of  thirty-six  days  might  be  imputed  to  the 
shipowner,  and  that  he  was  liable  for  the  damage 
occasioned  by  that  delay.  They  then  proceeded 
to  aasess  the  damages,  and  gave  a  certain  sum  for  the 
additional  leakage  of  the  sugar  that  had  taken  place 
fn  consequence  of  the  length  of  the  voyage ;  and 
alao  interest  at  5  per  cent,  on  the  value  of  the  hemp 
and  sugar. 

But  the  further  question  arose  whether  in  addi- 
tion the  plaintiff  was  entitled  to  recover  damages 
En  respect  of  a  fall  in  the  price  of  the  hemp, 
which  he  alleged  had  taken  place  between  the 
time'  when  the  cargo  ought  to  have  arrived 
and  the  time  when  it  did  arrive ;  the  registrar 
and  merchants  had  to  find  what  the  total  amount 
af  damages  would  be,  including  the  fall  of 
price,  if  the  plaintiff  was  entitled  to  it,  and  they 
oarue  to  the  conclusion  that  damages  for  the  fall 
of  prioe  ought  not  to  be  recovered,  and  reported 
accordingly.  Their  report  was  objected  to  before 
th»  Judge  of  the  Admiralty  Division,  and  he  bus- 
lained  the  objection,  and  allowed  the  damages 
claimed  for  the  fall  in  price.  From  that  decision 
there  is  an  appeal  to  us,  and  therefore  the  question 
we  have  to  decide  is,  whether,  if  there  is  undue 
delay  in  the  carriage  of  goods  on  a  long  voyage  by 
■est,  it  follows  as  a  matter  of  coarse  that  if  there 
baa  been  a  fall  in  the  price  of  these  goods  between 
the  time  when  they  onght  to  have  arrived 
and  the  time  when  they  do  arrive,  damages 
can  be  recovered. 

Now  there  really  is  no  difficulty  as  to  the 

Eneral  principles  upon  which  the  courts  assess 
mages.  They  are  accurately  stated  in  two  or 
three  places  in  the  judgment  of  Sir  Robert  Philli- 
roore,  as  where  he  cites  the  last  case  on  the 
■abject,  Simpson  v.  London  and  North-Weatern 
Satiway  Company  (L.  Rep.  I  Q.  R.  274;  33 
I*  T.  Rep.  H.  S.  805) :  "  The  prinoiple  is  now 
settled  that,  whenever  either  the  object  of  the 
■under  ia  specially  brought  to  the  notice  of  the 
carrier,  or  circumstances  are  known  to  tho  carrier 
To.  HL,  N.S. 


from  which  the  object  ought  in  reason  to  be  in- 
ferred, to  that  the  object  may  be  taken  to  have 
been  within  the  contemplation  of  both  parties, 
damages  may  be  recovered  for  the  natural  conse- 
quences of  the  failure  of  that  object."  He  also 
cites  the  judgment  of  the  Lord  Chief  Baron  in 
Home  v.  Midland  Railway  Company  (L.  Rep. 
8  C.  P.  131, 137  ;  28  L.  T.  Bep.  N.  S.  312) :  "  Dam- 
ages for  a  breach  of  contract  most  be  such  as  may 
fairly  and  reasonably  be  considered  as  arising 
naturally — i.e.,  according  to  the  usual  course  of 
things — from  such  breach  of  contract  itself,  or 
such  as  may  be  reasonably  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  tha  probable  result  of 
the  breach  of  it."  The  difficulty,  of  course,  arises 
in  the  application  of  those  principles. 

We  took  time  to  consider  oar  judgment,  because 
a  great  many  authorities  were  cited,  both  in  the 
oourt  below  and  before  ns;  but  the  result  of  them  is, 
that  there  is  no  decision  which  can  at  all  be  said  to 
be  directly  in  point.  There  is  no  case,  I  believe,  in 
which  it  has  ever  been  held  that  damages  can  be 
recovered  for  delay  in  the  carriage  of  goods  on  a 
long  voyage  by  sea,  where  there  has  been  what 
may  be  called  a  merely  accidental  fall  in  price 
between  the  time  when  the  goods  ought  to  have 
arrived  and  the  time  when  they  did  arrive — no 
case  that  I  can  discover  where  such  damages 
have  been  recovered  ;  and  the  .  question  is, 
whether  we  ought  to  hold  that  they  ought  to  be 
recovered  P  If  goods  are  sent  by  a  railway  for 
sale  at  that  day's  market  in  Smithneldor  Billings- 
gate, and  by  reason  of  a  breach  of  contract  on  the 
iiart  of  the  carrier  they  have  not  arrived  in  time 
or  that  market,  no  doubt  damages  for  the  loss 
of  market  may  be  recovered.  So,  again,  if 
goods  are  sent  for  the  purpose  of  being  sold 
at  a  higher  price  than  they  are  at  other 
times,  and  if  by  reason  of  breach  of  con- 
tract they  do  not  arrive  in  time,  damages 
for  loss  of  market  may  be  recovered ;  or  if  the  facts 
are  known  to  both  parties ;  or  where  it  is  known 
a  priori  that  they  will  sell  at  a  better  price  than 
if  they  arrived  later.  But  there  is  no  evidence  in 
this  case  of  anything  of  that  kind,  as  far  as  I  can 
discover  from  the  facts ;  it  is  only  said,  when  they 
arrived  in  November  they  were  likely  to  sell  for 
less  than  if  they  had  arrived  in  October,  that  the 
market  was  lower.  But  besides  the  case  of  con- 
signments of  goods  to  be  sold  at  a  particular 
market,  cases  wore  cited,  and  it  was  upon  them 
the  court  below  proceeded,  of  the  carriage  of 
goods  by  a  railway,  where  damages  for  loss  sus- 
tained on  account  of  the  fall  in  price  of  the  goods 
have  been  recovered,  and  it  was  said  there  could 
be  no  difference  between  the  carriage  of  goods  by 
railway  and  the  carriage  of  goods  by  sea.  But  it 
appears  to  us  that  there  may  be  a  material  dif- 
ference between  the  two  cases;  when  goods  are 
conveyed  by  railway,  if  they  are  known  to  be 
conveyed  for  the  purpose  of  sale  at  all,  they  are 
usually  conveyed  for  the  purpose  of  immediate 
sale,  and  if  the  cases  are  examined,  I  think  it  will 
be  found  tbat  in  all  of  tbem  the  courts  treated 
the  question  as  if  the  goods  were  consigned  for 
the  purpose  of  immediate  sale.  No  doubt,  if 
goods  are  consigned  to  a  railway  company  under 
such  circumstances,  the  railway  company  may  be 
reasonably  supposed  to  know  tbat  they  are  con- 
signed for  the  purpose  of  immediate  sale ;  and,  if 
by  breach  of  contract  on  the  part  of  the  carrier, 
2  D 


402 


MARITIME  LAW  CASES. 


Ot.  or  App.] 


The  Parana. 


[0».«Ar 


they  do  not  arrive  in  time  to  be  sold  when  the  I 
owner  intends  them  to  be  sold,  that  may  be  a  J 
ground  for  giving  damages  for  what  is  called 
"  loss  of  market."  The  strongest  case  in  favour  of 
the  opinion  of  the  court  below  is  that  about  the 
hops:  (Collard  v.  8.  E.  By.  Co.,  7  H.  AN.  79; 
4  L.  T.  Bep.  N.  S.  710.)  The  goods  in 
that  case  were  actually  consigned  to  a  hop 
merchant  in  the  Borough,  I  think,  to  fulfil 
a  particular  contract.  The  damages  arising 
from  the  non-fulfilment  of  that  particular 
contract  could  not  be  recovered,  because  the  rail- 
way company  would  know  nothing  about  it ; 
but  the  judge  came  to  the  conclusion,  I  think,  that 
it  might  be  treated  as  if  the  goods  were  being  con- 
signed for  the  purpose  of  immediate  sale ;  there 
were,  apparently,  violent  fluctuations  going  on  in 
the  hop  market  at  that  time,  and  that  it  might  be 
taken  that  the  owner  had  selected  his  own  time  for 
selling  his  hops,  when  he  thought  the  price  was  at 
its  best,  and  by  reason  of  a  breach  of  contract  on 
the  part  of  the  railway  company,  which  consisted, 
it  is  to  be  observed,  not  in  delay  in  delivering  the 
hops,  but  in  actual  damage  to  the  hops,  the  hops 
were  damaged  and  had  to  be  dried,  and  that  it 
might  be  considered  there  was  a  loss  of  market. 
The  words  used  in  the  judgment  (Collard  v. South- 
Eastern  Railway  Company,  7  H.  &  N.  86)  are:  "  It 
is  said  the  defendants  had  no  notice  of  the  purpose 
for  which  the  hops  were  sent  to  London ;  but  I 
think  they  must  have  known  they  were  sent  for 
one  of  two  purposes,  either  for  consumption  by 
the  person  to  whom  they  were  sent,  or,  as  was 
more  likely  to  be  the  case,  to  be  sold  for  profit.  It 
seems  to  me  that  Eadley  v.  BaxendaU  (9  Ex.  343) 
has  no  bearing  in  this  case,  and  I  think  that  Smeed 
v.  Ford  (1  El.  &  El.  602)  is  correctly  decided.  In 
my  judgment  the  plaintiff  is  entitled  to  recover 
for  this  damage,  because  it  is  a  direct  and  imme- 
diate loss  consequent  on  the  defendants'  breach  of 
duty."  Then  it  proceeded,  "  If  this  case  should 
be  taken  to  the  court  of  error  " — showing  a  doubt 
about  the  principle  it  was  laying  down — "  I 
hope  that  the  court  will  be  able  to  put  the  rule  on 
an  intelligible  footing ;  but  at  present  we  must  do 
the  best  we  can  with  each  particular  case,  and 
decide  it  upon  principles  of  reason  and  good 
sense."  The  other  case  on  which  the  learned  judge 
of  the  court  below  more  particularly  relied  was  an 
American  one  {Ward  v.  New  York  Central  Railway 
Company,  47  N.  Y.  79),  which  appears  to  have 
been  a  consignment  of  some  pigs,  and  damages 
were  allowed  to  be  recovered  for  loss  of  market. 
The  precise  circumstances  it  is  not  very  easy  to 
gather,  but  I  should  certainly  conjecture  that  they 
were  pigs  sent  for  the  purpose  of  being  sold  at 
once. 

The  difference  between  cases  of  that  kind  and 
cases  of  the  import  of  goods  from  a  long  dis- 
tance by  sea  seems  to  me  to  be  very  obvious. 
In  order  that  damages  may  be  recovered  we  must 
come,  I  think,  to  the  conclusion,  first,  that  it  was 
reasonably  certain  that  the  goods  would  not  be 
sold  until  they  arrived  ;  or,  secondly,  that  it  was 
reasonably  certain  that  they  would  be  sold  imme- 
diately after  they  arrived,  and  that  that  was 
known  to  the  carrier  when  the  bills  of  lading  were 
signed.  It  appears  to  me  that  nothing  could  be 
more  uncertain  than  either  of  those  two  assump- 
tions. Goods  imported  by  sea  may  be,  and  are, 
every  day  sold  whilst  they  are  at  sea.  If  the  man 
who  is  importing  the  goods  finds  the  market  high, 


and  is  afraid  that  the  price  may  fall,  heiinotpn 
vented,  as  an  ordinary  rule,  from  selling  hi*  pi 
because  they  are  at  sea.  The  sale  of  goods 'a 
arrive"  on  transfer  of  bills  of  lading, without 
bills,  and  insurances,  is  a  common  macuA 
contract  made  every  day.  It  may  be  that  fn 
not  having  samples  of  the  goods,  or  frcau 
knowing  what  particular  quality  his  goods  sre,i 
may  have  a  difficulty  in  selling  them  before  inini 
but  the  carrier  would  not  necessarily  know  tha 
The  plaintiff  in  this  case  is  not  himself  tb 
original  consignee,  but  a  man  who  had  acqmndtk 
goods,  apparently  by  the  consignment  of  thelfli 
lading,  whilst  the  goods  were  at  sea.  We  weretoi 
that  he  was  a  person  that  advanced  money  oa  A 
security  of  the  bills  of  lading.  That  poeabljB 
be  the  case ;  but  whether  he  has  done  that,or: 
the  purchaser,  would  make  no  difference.  It* 
said  that,  if  the  goods  were  sold,  the  penon  ii 
sells  them  does  not  suffer  the  damage,  outtbatti 

?urchaser  would.  Bat  this  is  pure  specalatii 
fa  man  purchases  goods  while  they  are  si  scm 
person  can  say  for  what  purpose  he  porcbi 
them.  He  may  purchase  them  because  he  thai 
if  he  keeps  them  for  six  months  they  will  aeflfi 
a  better  sum ;  or  he  may  want  to  use  them  ml 
trade.    It  is  pure  speculation  to  enter  into  i 

auestion  for  what  purpose  he  purchases  them.  1 
[lis  particular  case  the  plaintiff  did  not  aeDti 
goods  as  they  arrived ;  he  sold  them  some  moat! 
afterwards,  when  a  further  fall  had  ta  en  phoii 
the  market.  Of  course,  he  does  not  seek  to  mm 
from  the  defendant  that  additional  loss,  bat  i 
serves  to  illustrate  how  uncertain  it  is  whether! 
would  have  sold  them  had  they  arrived  in  pnsi 
time,  if  he  did  not  sell  them  when  they  did  art 
but  kept  them  because  he  thought  the  mflfc 
would  rise.  How  can  we  tell  he  would  not  h* 
done  exactly  the  same  thing  if  the  goodi  ■ 
arrived  in  time  P 

Therefore,  it  seems  to  me  that  to  give  tsi 
damages  would  be  to  give  speculative  daBafj 
— to  give  damages  when  we  cannot  be  oeftH 
that  the  plaintiff  would  not  just  as  much  fa* 
suffered  if  the  goods  had  arrived  in  time;  d 
I  think,  according  to  the  principles  on  iMi 
the  courts  have  acted  in  all  speculative  and  ■ 
certain  cases  of  this  kind,  that  damages  aa£ 
not  to  bo  recovered.  Therefore,  upon  the  whoa** 
come  to  the  conclusion  that  the  report  of  if 
registrar  and  merchants — which,  besides  qnflfij 
the  common  law  authorities,  says  that  thoodu 
constantly  happened,  of  course,  that  by  cofa 
goods  were  delayed  in  their  arrival,  jet  it  aaaj 
had  been  the  custom  in  the  Court  of  Adi 
include  in  damages  the  loss  of  market— was 

The  consequence  therefore  must  be,  that 
judgment  of  the  court  below  must  be  reversal 
to  costs,  the  registrar  and  merchants  reportei 
each  party  ought  to  pay  his  own  costs  of  tha 
quiry  before  them,  and  we  think  that  oogati 
to  be  retained,  and  the  appellant  should  haai 
costs  of  the  arguments  in  the  court  below. 

James,  L.J. — I  am  of  the  same  opinifla 
very  expression  "  loss  of  a  market  "  is  a  " 
illustration  of  the  principle  laid  down. 

Baggallay,  L. J.  concurred. 

Apped 

Solicitors  for  appellants,  Parker  and 

Solicitors  for  respondents,  Stibbari 
shey. 
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SITTINGS  AT  WESTMINSTER. 

ported  by  F.  B.  HuTcmnra,  Sm). 


Tuesday,  Feb.  6, 1877. 

e  Mellish,  L.  J.,  and  Baggallay  and  Beam- 
will,  JJ.A.). 

SNCH  AND  ANOTHEB  V.  GeEBBB  AND  OTHEBS. 

w-party — Glauses  as  to  cesser  of  charterer's 

liability, 
iants  chartered  plaintiff's  ship  to  carry  a 
vfrom  Akyab.  By  the  charter-party  the  ship 
to  call  at  Queenstown  or  Falmouth  for  orders, 
ih  were  to  be  forwarded  within  forty-eight 
*s  after  notice  to  defendants9  agents  of  ner 
vol,  or  laydays  to  count,  and  to  discharge  at 
od  and  safe  port. 

\arter-party  contained  this  clause:  "  The  lia- 
y  of  the  charterers  shall  cease  as  soon  as  the 

0  is  on  board,  provided  the  same  is  worth  the 
iht  at  port  of  discharge,  but  the  owners  of  the 

to  have  an  absolute  lien  on  the  cargo  for  all 
iht,  dead  freight,  and  demurrage  which  they 

1  be  bound  to  exercise."    Defendants  sold  the 

0  before  the  ship's  arrival.  Plaintiffs  sued  on 
iharter-party  for  not  giving  orders  as  to  port  of 
harge,  and  for  giving  orders  to  proceed  to  an 
rfeport. 

affirming  the  judgment  of  the  Common  Pleas 
sum),  that  the  above  clause  exempted  defen- 
ds from  all  liability,  irrespective  of  plaintiffs' 

1  from  the  judgment  of  the  Common  Pleas 
an  on  demurrer  in  an  action  by  shipowners 
t  charterers. 

declaration  alleged  that  the  plaintiffs  by  the 
r  of  the  Theresa  and  the  defendants  by  Burot, 
:,  and  Co.,  their  agents  at  Akyab,  entered 

charter-party,  of  which  the  following  are 
kterial  parts :  "  It  is  this  day  mutually  agreed 
m  Mr.  R.  C.  Downie,  in  command  of  the 
ihip  or  vessel  called  the  Theresa  .  .  .  now 
:yab,  and  Messrs.  Burot,  Gerber,  and  Co.,  of 
>,  merchants  and  freighters,  that  the  said 

.  .  shall  with  all  convenient  speed  sail  and 
id  to  a  loading  berth  in  the  port  of  Akyab  or 
r  thereunto  as  she  may  safely  get  always 
and  there  .  .  .  load  from  the  agents  of  the 
bera  who  may  direct  the  ship  to  the  most 
lient  safe  anchorage  a  full  and  complete 
of  rice  in  bags  as  usual  ,  .  .  and  being 
sded  shall  therewith  proceed  with  au 
oh  to    Queenstown  or    Falmouth   (at  the 

of  the  master)  for  orders,  to  be  forwarded 
.  forty-eight  hours  after  notice  of  the  said 
I,  or  lay-days  to  count,  to  discharge  at  a 
and  safe  port  in  the  United  Kingdom, 
the  Continent  between  Bordeaux  and  Ham- 
,  both  inclusive,  or  so  near  thereunto  as  she 
rfely  get,  and  deliver  the  same  in  any  dock 
bers  may  appoint  always  afloat,  agreeably  to 
F  lading  on  being  paid  freight  in  full  of  all 
larges,  pilotage,  and  primage,  at  and  after 
»  of  60s.  per  ton  of  20  dwt.  net  delivered, 

*  of  God,  &c always  excepted.    The 

i  to  be  paid  on  right  delivery  of  the  cargo. 

Twelve  working  laying  days  (Sundays  ex- 
)  are  to  be  allowed  the  freighters  for  loading 
d  ship  at  port  of  loading,  and  waiting  for 
at  port  of  call  in  Europe,  to  commence  and  to 
puted  twenty-four  hours  after  the  master  has 
notice  in  writing  to  charterers'  agents  that  I 


the  ship  is  ready  to  receive  cargo,  and  fifteen  days 
on  demurrage  are  allowed  over  and  above  the  said 
laying  days  at  4i.  per  register  ton  per  day.  The 
homeward  cargo  to  be  reoeived  when  the  vessel  is 
at  her  port  of  discharge  with  all  possible  dispatch, 
and  according  to  the  custom  of  the  port.  All 
goods  to  be  brought  to  and  taken  from  alongside 
at  the  expense  and  risk  of  the  freighters.  The 
captain  to  sign  bills  of  lading  for  his  cargo  at  no 
lower  rate  of  freight  than  stipulated  in  this 
charter-party;  railing  which  charterers  shall  not 
be  responsible  for  such  difference.  The  vessel  to 
be  consigned  at  ports  of  loading  and  discharge 
to  charterer's  agents  free  of  commission  under 
this  charter-party.  All  questions  of  general  average 
to  be  settled  according  to  the  custom  of  the  Lon- 
don underwriters  at  Lloyd's.  Freighters  to  have 
the  power  of  underletting  the  whole  or  part  of  the 
vessel.  Freighters  to  have  the  option  of  cancelling 
this  charter-party  if  the  vessel  be  not  arrived  at  port 
of  loading,  and  be  ready  to  take  in  cargo,  at  or  before 
noon  of  the  15th  April  next  ensuing,  retaining 
consignment ;  such  option  to  be  availed  of  within 
twenty-four  hours  after  ship's  arrival.  It  is  further 
agreed  that  the  liability  of  the  charterers  shall 
cease  as  soon  as  the  cargo  is  on  board,  provided 
the  same  is  worth  the  freight  at  port  of  discharge, 
but  the  ownero  of  the  ship  to  have  an  absolute  hen 
on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage,  which  they  shall  be  bound  to  exercise, 
sufficient  cash  for  ship's  ordinary  disbursements  to 
be  advanced  the  master  by  freighter's  agents  at  port 
of  loading,  at  the  current  rate  of  exchange,  to  the 
extent  of  6001.,  for  the  due  appropriation  of  which 
freighters  shall  not  be  responsible ;  such  advance 
to  be  on  account  of  chartered  freight,  and  to  be 
indorsed  on  bills  of  lading,  including  cost  of  assur- 
ance and  2J  per  cent,  commission,  and  deducted 
from  freight  on  settlement  thereof.  ....  Penalty 
for  non-performanoe  of  this  agreement,  estimated 
amount  of  chartered  freight."  .... 

The  declaration  went  on  to  allege  that  the 
Theresa  was  loaded  with  a  cargo  of  rice  and  sailed 
to  Falmouth,  and  on  her  arrival  there  due  notice 
of  her  arrival  was  given  to  and  received  by  the 
defendants  and  their  agents,  and  all  conditions 
were  fulfilled,  Ac.,  to  entitle  the  plaintiffs  to  have 
orders  for  the  Theresa  to  proceed  to  a  port  of 
discharge  given  by  the  defendants  or  their  agents 
in  accordance  with  the  terms  of  the  charter-party, 
yet  the  defendants  or  their  agents  did  not  give, 
and  refused  to  give,  any  orders  as  to  the  Theresa's 
port  of  discharge  in  accordance  with  the  terms  of 
the  charter-frarty,  whereby  the  plaintiffs  were 
delayed,  prevented,  and  hindered  from  earning 
the  freight  on  the  Theresa's  cargo  payable  under 
the  charter-party,  and  incurred  divers  expenses  in 
and  about  the  unloading  of  the  said  cargo,  and  in 
endeavouring  to  obtain  and  in  obtaining  payment 
of  the  said  freight. 

In  the  second  count  it  was  alleged  that  the 
defendants  or  their  agents  did  not  give  orders  for 
the  Theresa's  nort  of  discharge  in  accordance  with 
the  terms  of  the  charter-party,  and  gave  orders 
that  the  Theresa  should  proceed  to  and  discharge 
at  a  port  which  was  not  a  good  and  safe  port 
within  the  meaning  of  the  said  charter-party,  and 
where  and  as  near  whereunto  she  could  not 
deliver  the  said  cargo,  always  afloat,  or  in  any  dock 
always  afloat,  according  to  the  terms  of  the  said 
charter-party  (same  special  damage  as  in  the  first 
count). 
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Fifth  plea,  that  the  charter-party  was  made  sub- 
ject to  the  condition  therein  contained,  that  the 
liability  of  the  defendants  should  cease  as  soon  as 
the  cargo  was  on  board,  provided  the  same  was 
worth  the  freight  at  port  of  discharge,  but 
the  owners  of  the  ship  to  have  an  absolute  lien 
on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage  which  they  should  be  bound  to  exer- 
cise ;  that  the  cargo  was  shipped  on  board  the  said 
vessel,  and  before  the  arrival  of  the  same  was  sold 
by  the  defendants,  that  the  same  was  worth  the 
freight  at  the  port  of  discharge,  and  that  by 
reason  of  the  premises  the  defendants'  liability 
upon  and  under  the  charter-party  ceased. 

The  sixth  plea  was  similar  to  the  fifth,  with 
the  additional  allegation  that  the  alleged  breaches 
were  caused  by  the  acts  of  the  buyers  of  the  cargo 
and  not  by  the  acts  of  the  defendants. 

Demurrer  to  the  fifth  and  sixth  pleas  on  the 
ground  that  the  facts  stated  did  not  affect  the 
defendants'  liability  under  the  charter-party. 

Feb.  17, 1876. — The  demurrers  came  on  for  argu- 
ment in  the  Common  Pleas  Division. 

French  for  the  plaintiff. 

W.  Williams,  Q.C.  (J.  0.  Matthew  with  him)  for 
the  defendants. 

The  arguments  were  the  same  as  in  the  Court 
of  Appeal.  Cur.  adv.  vult. 

June  14, 1876. — The  judgment  of  that  court  (Brett, 
Archibald,  and  Lindley,  J  J.)  was  delivered  by 

Bkett,  J. — In  this  case  the  judgment  of  the 
court  is  to  be  given  upon  a  record  on  which  there 
are  demurrers  to  two  pleas,  the  fifth  and  sixth. 
We  cannot  doubt  that,  if  the  declaration  is  good, 
the  pleas  are  bad.  If  the  stipulation  in  the 
charter-party  does  not  of  itself  upon  the  loading 
of  the  cargo  absolve  the  defendants  in  respect  of 
the  breaches  relied  on  in  the  declaration,  the  other 
facts  set  forth  in  the  pleas  respectively  cannot 
absolve  them.  The  defendants  are  bound  by  the 
contract  unless  they  are  absolved  by  the  contract. 
The  real  question,  therefore,  in  this  case  is  whether 
the  delaration  is  sufficient. 

The  material  points  to  be  noticed  seem  to  be, 
that  the  defendants  must  be  assumed  to  be  the 
real  freighters,  that  there  is  an  implied  contract 
by  them  that  orders  shall  be  forwarded  to  Queens- 
town  or  Falmouth,  that  time  for  the  waiting  of 
the  ship  for  such  orders  is  expressly  allowed  in 
the  lay  days,  and  that  beyond  toe  lay  days,  which 
include  such  waiting  and  the  period  of  loading  at 
the  port  of  loading,  fifteen  days  or  demurrage  are 
allowed  at  4d.  per  register  ton  per  day.  The  home- 
ward cargo  is  to  be  received  when  the  vessel  is  at 
her  place  of  discharge  with  all  possible  dispatch, 
and  according  to  the  custom  of  the  port. 

The  breach  in  the  first  count  is,  for  not  giving 
any  orders  as  to  the  port  of  discharge,  whereby 
and  in  consequence  whereof  the  plaintiffs  were 
delayed,  prevented,  and  hindered  from  earning 
the  freight  on  the  cargo  payable  under  the  charter- 
party,  and  incurred  divers  expenses  in  and  about 
the  unloading  of  the  said  cargo,  and  in  endeavour- 
ing to  obtain,  and  in  obtaining  payment  of  the 
said  freight.  The  breach  in  the  second  count  is, 
that  the  orders  given  were  not  in  accordance  with 
the  terms  of  the  charter-party,  but  were  orders 
that  the  Theresa  should  proceed  to  and  discharge 
at  a  port  which  was  not  a  good  and  safe  port 
within  the  meaning  of  the  said  charter-party, 
whereby,  &c.  (the  same  consequences  as  in  the 
first  count). 


The  real  grievance  then  complained  of  is. 
that  the  plaintiffs  did  not  earn  the  freight, 
that  they  were  delayed  and  put  to  expos 
earning  it  by  reason  of  two  alleged  bracte 
the  charter-party  occurring  at  Falmouth.  S 
though  the  mere  delay  of  the  ship  by  not  p 
orders  at  Falmouth  might  be  treated  as  Bubjec 
the  demurrage  rate,  and,  therefore,  in  sri 
charter-party  as  the  present  subject  to  the  to 
demurrage,  as  suggested  by  some  of  the  jndga 
Kish  v.  Cory  (2  Asp.  Mar.  Law  Can.  593),  ye4 
other  damages  sued  for  cannot,  we  think, 
brought  within  such  a  rule.  A  put  of 
damages  sued  for  are  obviously  unascertimd 
unliquidated  damages.  For  such  part  there  ■ 
lien,  such  part  is  not  the  freight,  dead  freight 
demurrage,  for  which  a  lien  is  given  in  t 
charter-party. 

The  question,  therefore,  is,  whether  in  thefl 
of  a  charterer  who  is  himself  the  real  prinq 
the  clause  under  discussion  absolves  from  bras 
occurring  after  the  loading  of  the  ship  in  raf 
of  which  no  remedy  is  given  against  the  oos 
nees ;  or,  in  other  words,  whether,  upon  nd 
charter-party,  the  shipowner  must  be  held  to  i 
agreed  to  make  no  claim  for  damages  foromtti 
occurring  after  the  loading?  of  the  vessel,  which,! 
for  the  elapse,  would  givehim  a  right  to  damsji 
If  the  latter  be  the  true  construction,  the  nm 
that  upon  such  charter-parties  an  the  present  i 
shipowner,  in  order  to  secure  freight  as  an  si 
cargo,  and  compensation  for  delay,  strictly  m 
called  demurrage  delay,  and  perhaps  for  fun 
delay,  giving  damages  m  the  nature  of  demq 
delay  occurring  before  or  during  the  lotdsf 
his  ship,  undertakes  the  risk  of  all  defaults**!' 
charterer  or  his  agents  happening  after  the  ■ 
is  loaded. 

So  far  as  the  damages  which  are  claims!  I 
covered  by  the  lien,  we  think  there  can  be  no  id 
that  the  charterers  are  absolved.  The  quests* 
as  to  the  part  of  the  damages  which  is  Mil 
covered.  The  rule  must  be  deduced  from,  or,  si 
events,  cannot  properly  be  declared  witboat* 
sidcring  the  decided  cases.  The  qoeetwtli 
always  been  whether  the  liability  sued  for  «•■ 
those  which  was  to  cease  as  Roon  as  the  carat* 
on  board:  see  Oglesby  v.  Yglesias  (27  L 3.8 
Q.  B.) ;  and  in  Milvain  v.  Perez  (3  L.  T.BenU 
736;  3  L.  J.  90,  Q.  B.),  the  liability  sued  tai 
curred  before  or  during  the  loading,  but  thedtJ 
was  in  terms  applicable  to  "  all  matters  aodMI 
as  well  before  as  after  the  shipping  of  tha4 
cargo."  It  was,  therefore,  held  that  the  cfcsrtjj 
were  by  express  terms  absolved  upon  the 
in  respect  of  all  liabilities,  whether  they 
before  or  after  the  loading,  and  this 
reference  to  whether  the  liability  was  or 
transferred  to  the  consignees  by  the  med 
right  of  lien  given  to  the  shipowner,  for, 
first  case,  the  claim  was  for  demurrage,  boti 
second  was  for  damages  for  not  loading  in  r 
turn  or  in  a  reasonable  time. 

In  Bannister  v.  Breslauer  (L.  R*p.  2G 
2  Mar.  Law  Cas.  O.  S.  490)   the  claim  w* 
loading  with  all  dispatch  or  within  a 
time.     The  clause  was  :  •«  The  chartered I 
to  cease  when  the  cargo  is  shipped,  m 
same  is  worth  the  freight,  on  arrival  all 
discharge,  the  captain  having  an 
it  for  freight,  dead  freight,  and  _ 
The  defendants  were  not  said  to  bt 
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wart  held  that  the  clause  absolved  the  defendants. 
Etat  it  cannot  be  denied  that  the  decision  has  been 
inoe  doubted,  on  the  ground  that  apparently  no 
ion  was  given  for  the  damages  sued  for.  In 
Pedereen  v.  Lotinga  (28  L.  T.  fiep.  0.  S.  267)  the 
rtaim  was  for  delay  in  loading.' The  clause  was,  that 
'  the  charter  being  concluded  by  the  charterer  on 
>ehalf  of  another  party,  it  is  agreed  that  all 
lability  of  the  former  shall  cease  as  soon  as  he 
ibb  shipped  the  cargo,  the  owners  and  master 
ifgreeing  to  rest  solely  on  their  lien  on  the  cargo 
or  freight  and  demurrage."  The  court  held  that 
ihe  defendants  were  not  absolved  in  respect  of 
lie  liability  for  delay  in  loading,  and  that  the 
llause  absolved  only  from  future  liabilities. 

In  Qray  v.  Oarr  <L.  Rep.  6  Q.  B. ;  1  Asp.  Mar. 
Law  Cas.  115)  in  error,  the  second  part  of  the 
riaulsewas  in  question.  The  action  was  against 
she  consignee  as  upon  a  lien  for  dead  freight  and 
lemnrrage  and  detention  at  the  port  of  lading. 
[t  was  held  that  a  lien  was  given  tor  demurrage, 
bat  that  no  lien  was  given  for  the  damages  occa- 
sioned by  the  detention  at  the  port  of  lading 
beyond  the  demurrage  days.  The  clause,  there- 
fore, as  to  the  absolution  of  the  charterer,  must  be 
Donstrued  subject  to  such  decision  as  to  the  limits 
of  the  lien  against  the  consignee.  In  Ohristoffersen 
v.  Hansen  (L.  Rep.  7  Q.  B.  509 ;  1  Asp.  Mar.  Law 
Om.  205),  the  clause  was  for  delay  in  loading.  It 
was  assumed  that  no  lien  was  given  for  such 
delay.  It  was  held  that  consequently  the  true 
construction  was  that  the  charterer,  though  in 
hat  an  agent,  was  only  absolved  from  Lability 
which  might  accrue  after  the  loading,  and  was 
not  absolved  from  liability  for  delay  in  loading. 
In  Francesco  v.  Massey  (L.  Rep.  8  Ex.  101 ;  2 
Asp.  Mar.  Law  Cas.  594n),  the  claim  was  against 
Ihe  charterers,  as  principals  in  fact,  for  five  days' 
lemnrrage,  and  damages  for  fourteen  days'  farther 
letention  at  the  port  of  loading.  The  liability 
br  the  detention  was  admitted,  but  it  was  argued 
that  because  there  was  a  lien  for  the  demurrage 
against  the  consignee,  the  true  construction  was 
mat  the  charterer  was  absolved  in  respect  of  it, 
llthough  it  was  antecedent  to  the  loading.  And 
&he  court  held  for  the  defendants.  In  Lister  v. 
Van  Haansbergen  (L.  Rep.  1  Q.  B.  Div.  269),  the 
>laim  was  for  delay  in  loading.  It  was  held  that 
ihe  claim  did  not  absolve  the  charterers.  In  Kish 
r.  Cory  (L.  Rep.  10  Q.  B.  553 ;  2  Asp.  Mar.  Law 
3as.  593)  in  error,  the  claim  was  for  demurrage 
it  the  port  of  loading.  It  was  held  that  the  clause 
ibaolved  the  oharterer,  though  principal  in  fact. 
rbe  court  approved  of  the  decision  in  Francesco  v. 
Maeeey  (ubi  sup.),  and  held  that  the  absolution 
applied  to  past  liabilities,  where  a  lien  was  given 
in  respect  of  them.  The  inclination  of  many  of 
the  judges  in  face  of  the  increasing  number  of 
pooh  charter-parties  made  in  ordinary  course  of 
bvuriness,  seemed  to  be  to  extend  the  lien  rather 
than  to  diminish  the  absolution.  In  all  the  cases, 
then,  it  will  be  seen  the  dispute  has  been  as  to 
the  extent  of  the  absolution  in  respect  of  liabili- 
ties accruing  before  the  loading ;  in  every  case  it 
htm  been  assumed,  or  expressly  declared,  that  it  is 
OOtnplete  as  to  liabilities  which  might  otherwise 
laoorue  after  the  loading.  The  words  of  the  clause 
tMUt  necessarily  absolve  from  all  future  liability, 
fir  mean  nothing.  The  rule,  therefore,  seems  to 
*fce  that  where  the  words  of  the  absolving  part  of 
ilha  clause  plainly  show  that  all  liability  is  to 
""        on  leading,  it  is  so  to  cease  both  as  to  antece- 


dent and  future  liabilities,  and  without  regard  to 
any  lien,  but,  where  the  words  of  the  absolving 
part  are  open  to  either  interpretation,  then  with- 
out regard  to  lien,  liability  as  to  future  transac- 
tions is  not  to  accrue,  but  liability  as  to  antece- 
dent breaches  is  to  cease  only  so  far  as  an  equiva- 
lent lien  is  given. 

It  follows  that,  in  the  present  case,  the  defend- 
ants are  absolved  by  the  clause  in  respect  of  all 
the  damages  sued  for,  whether  a  lien  be  or  be  not 
given  as  to  part  of  them.  Judgment  on  the  whole 
record  must,  therefore,  be  given  for  the  defendants. 

Judgment  for  the  defendants. 


The  plaintiffs  appealed. 

Feb.  6,  1877.— French,  for  the  plaintiffs- 
Looking  at  the  whole  of  the  charter-party,  the 
words  "the  liability  of  the  charterers  shall 
cease  as  soon  as  the  cargo  is  on  board,"  &c., 
mean  that  the  liability  shall  cease  so  far  as 
relates  to  freight,  dead  freight  and  demur- 
rage, which  are  expressly  referred  to  in  the 
same  clause  in  the  charter-party,  and  as  to  which 
a  lien  is  given  to  the  shipowners.  The  true 
meaning  is,  that  the  cessation  of  the  charterers' 
liability  is  to  be  co-extensive  with  the  lien  given 
to  the  owners.  The  form  of  the  clause  in  San- 
guvnetti  v.  The  Pacific  Steam  Navigation  Company 
(ante,  p.  300 ;  35  L.  T.  Rep.  N.  8.  658)  was  very 
different  from  that  of  the  clause  here.  If  the 
other  clauses  of  the  charter-party  are  examined 
they  show  that  it  cannot  have  been  the  intention 
of  the  parties  that  the  cesser  of  the  charterers' 
liability  should  be  absolute.    He  also  cited 

Francesco  v.  Massey,  ante  vol.  2,  p.  594n ;  L.  Rep. 

8  Ex.  101;  42  L.  J.  75, Ex.; 
Gray  v.  Carr,  ante  vol.  1,  p.  115 ;  25  L.  T.  Rep.  N.  S. 

215;  L. Rep.  6  Q.  B.  522 ;  40  L.  J.  257,  Q.  B. ; 
Kish  v.  Cory,  ante  vol.  2,  p.  593 ;  32  L.  T.  Rep.  N.  S. 

670;  L.  Rep.  10  Q.  B.  553; 
Milvain  v.  Peres,  3  L.  T.  Rep.  N.  8.  736 ;  3  B.  &  E. 

405;  80L.J.90.Q.B.; 
ChHstoffersen  v.  Hansen,  ante.  vol.  1,  p.  305 ;  25  L.  T. 

Rep.  N.  8.  547 ;  L.  Rep.  7  Q.  B.  509. 

J.  C.  Mathew  for  the  defendants. — The  meaning 
of  the  words  "  the  liability  of  the  charterers  is  to 
cease,"  Ac.  is  perfectly  clear  and  unambiguous, 
and  there  is  nothing  in  any  of  the  other  clauses 
of  the  charter-party  to  restrict  the  natural  meaning 
of  the  words.  The  tendency  of  the  decisions  has 
been  gradually  to  extend  the  meaning  of  such 
words  as  these,  and  they  are  now  held  to  apply 
alike  to  past  and  future  liability. 

French  in  reply. 

Mellish,  L.J. — I  am  of  opinion  that  the  judg- 
ment in  this  case  ought  to  be  affirmed. 

The  action  is  brought  by  the  shipowners  against 
the  charterers  on  a  charter-party,  and  two  breaches 
are  alleged,  first  that  the  defendants  or  their 
agents  cud  not  give,  and  refused  to  give,  any  orders 
as  to  the  ship's  port  of  discharge  in  accordance 
with  the  terms  of  the  charter-party,  in  consequence 
of  which  the  plaintiffs  suffered  certain  special 
damage,  and  secondly,  that  the  defendants,  or  their 
s  gents,  ordered  the  ship  to  proceed  to  a  port 
which  was  not  safe,  and  this  second  breach  is  also 
followed  by  an  allegation  ef  special  damage.  The 
defendants  set  up  a  clause  in  the  charter-party, 
which  is  as  follows :  "  It  is  farther  agreed  that  the 
liability  of  the  charterers  shall  cease  as  soon  as 
the  cargo  is  on  hoard,  provided  the  same  is  worth 
the  freight  at  port  of  discharge,  bnt  the  owners  of 
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the  ship  to  have  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight  and  demurrage,  which 
they  shall  be  bound  to  exercise."  The  pleas  then 
go  on  to  allege  that  the  vessel  arrived  after 
the  cargo  which  had  been  shipped  on  board 
her  had  been  sold  by  the  defendants,  and 
that  the  cargo  was  worth  the  freight  at  the 
port  of  discharge.  The  question  is,  does  this 
make  a  defence  P 

There  are  a  number  of  cases  relating  to 
olauses  of  this  description,  in  some  of  which 
it  has  been  thrown  out  that  the  limitation 
of  liability  is  not  to  be  extended  beyond  the 
breaches  for  which  a  lien  is  given  so  far  as 
relates  to  what  takes  place  before  the  loading. 
The  court  ought  to  give  the  charter-  party  a 
reasonable  construction,  using  the  words  m  their 
natural  sense,  and  see  how  far  the  lien  may  be 
extended,  so  as  to  give  the  shipowner  a  proper 
remedy. 

In  the  present  case  the  breaches  exclu- 
sively relate  to  the  charterers  not  giving  proper 
orders  at  the  port  of  call.  As  to  this  the  charter- 
party  does  provide  a  remedy,  independently  of  an 
action  for  breach  of  the  contract,  in  the  clause  by 
whioh  the  ship  is  to  "  proceed  with  all  dispatch  to 
Qtieenstown  or  Falmouth  for  orders  to  be  for- 
warded within  forty-eight  hours  after  notice  of 
said  arrival  has  been  given  to  and  received  by 
charterers'  agents  in  Ixradon,  or  lay-days  to 
count."  This  clause  provides  a  remedy,  for  if  the 
charterers  do  not  give  orders  within  forty-eight 
hours,  then  the  lay  days  begin  to  count ;  but  it 
does  not  stop  there,  for  further  on  in  the  charter- 
party  it  is  provided  that  "  Twelve  working  laying 
days  (Sundays  excepted)  are  to  be  allowed  the 
freighters  for  loading  the  said  ship  at  port  of 
loading  and  waiting  for  orders  at  port  of  call 
in  Europe,  to  commence  and  to  be  computed 
twenty-four  hours  after  the  master  has  given 
notice  in  writing  to  charterers'  agents,  that  the 
ship  is  ready  to  receive  cargo,  and  fifteen  days  on 
demurrage  are  allowed  over  and  above  the  said 
laving  days  at  4d.  per  registered  ton  per  day." 
May  not  the  parties  have  reasonably  supposed 
that  this  would  provide  a  sufficient  remedy  P 
Probably  it  was  in  their  contemplation  that  the 
charterers  might  sell  the  cargo  on  the  passage, 
for  that  appears  to  be  the  ordinary  course  of 
business  in  transactions  of  this  nature.  The 
object  may  have  been  to  free  the  charterers  from 
liability  when  the  cargo  was  sold,  and  that  the 
owners  should  look  to  their  remedy  against  the 
buyer.  If  there  would  have  been  no  remedy 
according  to  this  interpretation  of  the  charter- 
party,  I  should  have  struggled  to  make  it  bear  a 
meaning  which  would  not  have  taken  away  the 
remedy ;  but  if  we  look  at  the  breaches  alleged 
here  we  find  it  provided  for  in  such  a  way  that 
there  may  be  a  remedy,  by  saving  that  the  days 
during  which  orders  are  not  given  after  the  expi- 
ration ot  forty-eight  hours  after  notice  of  tne 
ship's  arrival  shall  count  as  lay  days.  I  think  this 
clause  was  purposely  inserted  in  order  to  provide 
a  remedy  for  the  owners,  and  I  think  it  would  be 
wrong  to  hold  the  charterers  still  liable. 

Mr.  French,  who  has  argued  the  case  with  great 
ability,  went  through  tne  various  clauses  of 
the  charter-party  for  the  purpose  of  showing 
that  the  defendants  were  not  discharged  from 
liability,  but  I  cannot  find  that  the  charter-party 
in  substance  contains  any  clause  which  is   not 


covered  by  the  lien,  so  that  we  can  say  tan 
charterers  were  not  exonerated  for  future  brad 

I  am,  therefore,  of  opinion  that  the  6mm 
are  entitled  to  judgment  on  these  demumn,! 
that  the  decision  of  the  oourt  below  ihoold 
affirmed. 

Baggallat,  J.A. — Both  my  learned  coUag 
concur  that  the  judgment  ought  to  be  affin 
and,  therefore,  it  is  immaterial  whether  mrdn 
are  well  founded  or  not ;  still  I  do  entertain  a 
doubt  in  this  case.  I  think  the  strength  of 
argument  which  has  been  addressed  to  us  bj 
French  on  behalf  of  the  plaintiffs  rests  prinap 
on  the  exoneration  clause  itself,  and  not  so  m 
on  the  other  olauses  in  the  charter-party, 
effect  of  the  decisions  in  oases  of  this  kind  app 
to  be  that  the  exoneration  is  oo-extensire  lu 
lien,  but  I  do  not  feel  satisfied  that  there  is  any 
tinotion  in  this  respect  between  liability  for  bm 
before  or  "after  loading.  No  case  has  been  c 
showing  that  any  such  distinction  in  reality  an 
and  I  am  not  prepared  to  assent  to  the  pris 
on  which  the  alleged  distinction  is  founded 
entertain  a  further  doubt  whether,  assuming  t 
the  exemption  is  limited  to  breaches  for  wfi 
lien  is  given,  the  damage  in  the  present  cm 
not  covered  by  the  lien.  As  to  these  questii 
do  not  feel  clear. 

Bramwell,  J.A. — If  I  had  known  of  the  si 
entertained  by  Sir  Richard  Baggallay,  I  ak 
have  wished  to  take  time  to  consider  before  g» 
judgment,  but,  as  it  is,  having  formed  an  cpi 
on  tne  case  I  am  bound  to  express  it 
■  I  think  there  was  a  contract  to  give  notioeii 
a  reasonable  time  (or  rather  what  would  havsas 
contract  had  it  not  been  for  the  clause  prarii 
for  cessation  of  liability),  and  then  the  quest* 
whether,  supposing  there  would  have  been  ft  « 
tract  but  for  the  clause  in  Question,  that  m 
that  the  defendants'  liability  nas  ceased  uns*l 
circumstances  of  the  present  case.  Mr.  fta 
wants  us  to  insert  further  words  in  the  clausal 
make  the  effect  of  it  that  liability  is  to  cease** 
matters  as  to  whioh  a  lien  is  given,  but  I  think i 
ought  not  to  be  done  unless  it  can  be  shown  tW 
is  absolutely  necessary  to  adopt  that  constrsA 
Mr.  French  further  relies  on  other  matters  li 
he  says  are  not  provided  for  in  the  chartcrjst 
but  the  Lord  Justice  has  already  dealt  win  I 
argument. 

Then  it  is  said  that  the  authorities  1 
that  the  cessation  of  liability  in  such  cW 
as  this  extends  only  to  things  for  which  a  aw 
given,  but  I  think  this  is  not  so.  It  ia  oooiaw 
that  it  is  reasonable  to  say  that  a  clause  bfej 
cannot  relieve  the  charterer  from  a  right  of  si! 
which  has  once  vested.  It  is  said  does il 
stand  to  reason  that  this  must  be  so,  haw 
otherwise  either  what  has  already 
contract  is  prevented  from  continuing  »J 
contract,  or  else  although  it  is  a  contract  taV 
of  the  clause  is  that  there  is  no  remedy, 
think  it  is  not  unreasonable  to  suppose  ' 
question  may  have  been  discussea  beM 

Earties,  and,  practically,  as  Mr.  Mafchew 
is  very  satisfactory  address,  in  nine* 
out  of  a  hundred  no  question  could* 
clause    as  to   lay  days   would 
ample  protection  from  all  reasoi 
fall  upon  the  shipowners.     In  all 
parties  had  this  in  their  contemplate 
entered  into  the  charter-party. 
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satisfied  that  the  view  we  take  gives  the 
onstrnction,  and  therefore  I  think  the 
mt  ought  to  be  affirmed. 

Judgment  affirmed. 
itora  for  plaintiffs,  Vizard,  Crowder,  and 
Yates,  Son  and  Co.,  Liverpool, 
itora  for   defendants,  HoUamt,  Bon,  and 


Wednesday,  April  11,  1877. 

Lord  Coleridqe,  G.J.,  and  Beam  well  and 
Brett,  J  J.  A.) 

Robinson  v.  Price  and  others. 
!   average  —  Donkey    engine  — Sport    and 
cargo. 
saUedf 

i  cargo  of  timber,  of  which  the  defendanU 
i  part.  There  wot  on  board,  although  it 
iOl  the  common  practice  to  have  such  a,  thing 
each  a  cargo,  a  donkey  engine  for  hading 
discharging,  which  might  be  need  for 
ing  the  ship ;  and  there  viae  sufficient  coal 
ard,  not  only  for  the  ordinary  purposes  of 
hip,  but  alto  for  pumping  under  ordinary 
instance*. 

>  sprang  a  leak,  and  the  crew  having  become 
out  by  pumping,  the  master  was  obliged  to 
\e  engine  for  that  purpose  in  order  to  pre- 
the  ship  and  cargo.  The  coals  were  insuffi- 
to  continue  the  icorhing  of  the  engine,  and 
otter  used  for  fuel  tome  of  the  spars  of  the 
and  part  of  the  cargo,  until  he  procured  a 
y  of  coal  from  a  patting  steamship.  The 
r  aid  what  was  proper  and  necessary  for 
■etervation  of  ship  and  cargo,  and  if  he  had 
urnt  the  spars  and  cargo  the  shtp  would 
bly  have  been  lost. 

firming  the  judgment  of  the  Queen's  Bench 
ion),  that  these  circumstances  constituted  a 
il  average  lost,  and  that  the  plaintiff  was 
id  to  contribution  from  the  defendants  in 
•i  thereof. 

by  the  defendants  from  the  judgment  of 
sen's  Bench  Division  (Mellor  and  Lash, 
favour  of  the  plaintiff  on  a  special  case 
a  an  action    brought  to  recover  money 

to  be  payable  by  the  defendants  to  the 
'  for  general  average.  The  special  case  is 
in  the  report  in  the  court  below  {ante  p. 


oils  v.  Warren,  6  Q.  B.  615  ; 

risen  v.  The  Bank  of  Australasia,  ante  vol.  1. 

198  j  25  L.  T.  Bep.  N.  8.  OH;  L.  E«p.  7  Eft.  38  ; 

L.  J.  86,  Ex. 

ford  Bruce,    for   the    plaintiff,  was  not 

'oust  unanimously  affirmed  the  judgment 
jneeu's  Bench  Division. 

Judgment  affirmed. 
tor    for   the   plaintiff,   E".  0.  Ooote,  for 
Adamton,  and  Aaamton,  North  Shields, 
bora  for  the  defendants,  Arglet  and  Saw 


Friday,  April  27,  1877. 
(Before  Lord  Coleridge,    C.J.,    Braxwell   and 
Brett,  L.JJ.) 
Metcalfe  v.  Britannia  Ironworks  Company. 
Oharter-party — Delivery    short   of  . 
Freight  pro  raid  Uinerit. 
By  charter-party  between  plaintiff,  shipowner,  ■ 
defendants,   charterers,  plaintiff  agreed  that 
steamship  should  load  a  cargo  of  iron  rails  at  an 
English  port  and  proceed  to  Taganrog  in  the  Sea 
of  Azov,  or  at  near  thereto  as  the  might  safely 
get,  and  deliver  the  tame.  The  captain  on  arrival 
in  December  found  the  Sea  of  Axov  doted  by  ice, 
and,  notwithstanding  defendants'  protest,  landed 
the  cargo  at  Kertch  and   left  it  at  the  Custom 
House  there,  where  it  wot  subsequently  taken 
possession  of  by  the  consignees  named  in  the  bills 
of  lading.     Kertch  is  220  miles  by  sea  and  700 
by  land  from  Taganrog,  and  it  as  near  at  the 
ship  could  have  got  before  April. 
In  an  action  for  freight. 

Held  {affirming  the  judgment  of  the  Queen's  Bench 
Division),    that   plaintiff    was    not    entitled    to 
freight   either  under   the   charter   party  or  pro 
rata  Uimeris. 
Appeal  by  the  plaintiff  from  the  judgment  of  the 
Queen's  Bench  Division  in  favour  of  the  defen- 
dants on  a  special  case  stated  in  an  action  brought 
,  by  a  shipowner  against  charterers  for  freight. 
|  The  plaintiff's  ship  loaded  a  cargo  of  railway  iron 
|  under  two  charter  parties  by  which  the  cargo  was 
i  to  be  delivered  at  Taganrog,  or  as  near  thereto  as 
she  could  safely  get.    On  arriving  at  Kertch,  at 
the  month  of  the  Sea  of  Azov,  the  captain  found 
the  navigation  stopped  by  ice,  and  the  buoys,  ifcc., 
removed  for  the  winter.     The  defendants'  agitata 
telegraphed  to  the  captain,  "  If  yon  discharge, 
jour    steamer  will  be    held  responsible  all  con- 
sequences   infraction    charter-party ; "    but    the 
captain  landed  the  cargo  at  Kertch,  and  left  it  in 
the  custody  of  the  Custom-house  authorities  there. 
It  was  taken  possession  of  by  an  agent  for  the 
railway  company,  who  were  named  aa  consignees 
in  the  bills  of  lading. 

The  question  for  the  opinion  of  the  court,  who 
had  power  to  draw  inferences  of  fact,  was,  whether 
the  plaintiff  was  entitled  to  be  paid  the  chartered 
freight,  or  any  and  what  amount,  for  the  carriage 
of  the  railway  iron  to  Kertoh. 

The  Divisional  Court  unanimously  held  that  the 
plaintiff  was  not  entitled  to  the  chartered  freight, 
and  Mellor  and  Quain,  JJ.  held  that  he  was  not 
entitled  to  recover  anything,  Oockbnrn,  C.J.  being 
of  opinion  that  he  was  entitled  to  freight  pro  raid 
iiineris.  Judgment  was  accordingly  entered  for 
die  defendants,  and  the  plaintiff  appealed. 

The  judgments  in  the  court  below  are  reported 
ante,  p.  313,  where  the  special  case  is  set  oat  in 
fun. 

The  distance  between  the  ports  of  Kertch  and 
Taganrog  was  not  stated  in  the  special  oase,  but 
on  the  argument  in  the  court  below  it  was  agreed 
that  they  were  about  thirty  miles  apart,  and  the 
argument  and  judgment  proceeded  on  that  as- 
sumption. When  the  case  came  before  the  Court 
of  Appeal  a  chart  was  produced  from  which  it 
appeared  that  the  distance  between  the  two  ports 
across  the  Sea  of  Azov  was  about  220  miles,  while 
the  journey  from  Kertch  to  Taganrog  round  the 
sea  of  Azov  by  land  would  probably  be  at  least  700 
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rrhc  case  came  on  during  the  Michaelmas 
Sittings  1876,  but  owing  to  the  illness  of  some  of 
the  judges  the  arguments  could  not  be  concluded, 
and  the  Court  directed  it  to  be  re-argued. 

Cohen,  Q.C.  (Beresford  with  him)  for  the  plain- 
tiff.— The  judgment  of  the  court  below  was  wrong, 
and  the  plaintiff  was  entitled  to  full  freight  under 
the  charter-parties.  The  true  effect  of  the  clause 
giving  a  lien  is,  that  the  master  had  a  right  to 
retain  the  cargo  until  he  received  the  certificate 
which  is  set  out  in  paragraph  17  of  the  special 
case,  and  when  he  had  received  that  certificate  the 
owner  was  entitled  to  full  freight.  The  fact  that 
the  Rostoff  and  Wladikowkese  Railway  Company 
wrre  the  consignees  named  in  the  bill  of  lading 
makes  full  freight  due  if  the  goods  are  accepted  by 
them  anywhere  short  of  the  port  of  destination. 
The  duty  of  the  carrier  is  completely  performed 
when  the  goods  are  delivored  to  the  consignee : 
{London  and  North- Western  Railway  Company  v. 
Bartlett  7  E  A  N.  400,  31  L.  J.  92,  Ex. ;  Cork 
Distillery  Company  v.  Great  Southern  and  Western 
Railway  Company,  L.  Rep.  7  H.  of  L.  26*9.)  If 
the  goods  are  delivered  anywhere,  and  the  con- 
Bigneee  takes  them  under  the  charter-party,  full 
freight  is  payable.  The  judgment  of  Lord  Camp- 
bell, C.J,  in  Schilizzi  v.  Derry  (4  E.  &  B.  873 ;  24 
L.  J.  193,  Q.  B.)  is  not  good  Law,  for  it  goes  to  the 
extent  of  holding  that  as  near  to  the  port  as  the 
ship  can  safely  get  means  the  same  as  into  the 
port.  All  that  was  necessary  for  the  decision  of 
that  case  was,  that  the  master  ought  under  the 
circumstances  to  have  waited  until  the  obstacle 
was  removed.  The  master  may  do  whatever  is 
reasonable  under  the  circumstances,  and  in  the 
preBent  case  he  could  not  be  expected  to  keep  the 
iron  on  board  all  the  winter  or  to  take  it  back  to 
England.  If  he  had  landed  the  goods  with  the 
intention  of  communicating  with  the  owner  in 
order  that  a  ship  might  be  sent  out  in  the 
spring  to  take  on  the  cargo,  ho  would  not  have 
committed  any  breach  of  the  charter-party.  The 
consignees  took  the  goods  voluntarily  under  the 
charter-party,  and  gave  a  certificate  of  delivery, 
and  the  consignor  did  not  object  to  the  goods 
being  landed  at  Kortch.  [Brett,  L.J. — The  tele- 
gram set  out  in  paragraph  12  amounts  to  an 
objection,  and  the  certificate  is  not  a  certificate  of 
right  delivery.]  Right  delivery  does  not  mean 
delivery  at  the  right  place ;  it  means  delivery  in 
good  order  and  condition,  and  of  the  proper  quan- 
tity: (The  Norway,  2  Mar.  Law  Cas.  O.  S.  17,  168, 
254;  3  Moore's  P.  C.  Cas.  N.  S.  245;  13  L.  T. 
Rep.  N.  S.  50.)  Secondly,  if  the  plaintiff  is  not 
entitled  to  full  freight  for  the  voyage,  ho  is 
entitled  to  pro  rata  freight  for  the  carriage 
of  the  cargo  as  far  as  Kertch.  In  Sbblomsten 
(2  Mar.  Law  Cas.  0.  S.  436 ;  L.  Rep.  1  A.  &  E. 
297;  15  L.  T.  Rep.  N.  S.  394)  it  is  laid  down 
by  Dr.  Lushington,  "  that  to  justify  a  claim 
for  pro  rata  freight  there  must  be  a  voluntary 
acceptance  of  the  goods  by  their  owner  at  an 
intermediate  port  in  such  a  mode  as  to  raise  a 
fair  inference  that  the  further  carriage  of  the 
goods  was  intentionally  dispensed  with ;  '  and  for 
this  proposition  Vlierboom  v.  Chapman  (13  M. 
&  W.  230)  is  cited.  The  facts  of  the  present 
case  bring  it  within  the  rule  laid  down  by  Dr. 
Lushington. 

Watkin  Williams,  Q.C.  (Hollims  with  him)  for 
the  defendants. — [Lord  Coleridge,  C.J. — Consider 
the  last  passage  of  the  judgment  of  Mellor  and 


Quain,  J  J.,  in  the  court  below.]     The  case  depot 
on  a  proper  appreciation  of  the  facts.  The  ops 
might  have  laid  up  the  ship  at  Kertch,  ud  on- 
pleted  the  voyage  when  the  ice  broke  up;  bob 
had  determined  to  pat  an  end  to  the  tojm  b 
Ketch,  which  he  haa  no  right  to  do,  and  be  ids 
in  spite  of  the  defendants'  remonstrance  contend 
in  the  telegram.     There  was  not  a  right  defiisj 
of  the  cargo.    The  certificate  given  by  Deopik  ii 
not  inconsistent  with  the  defendants'  views  of  tk 
effect  of  what  was  done.     Even  if  the  ludmgtf 
the  cargo  was  with  the  consent  of  the  cooapa 
that  gives  no  right    as   against  the  coobck 
The  consignee  cannot  alter  the  contract  bo  a  s 
bind  the  consignor.     The  case  in  the  court  bek? 
was  argued  and  decided  on  the  mistaken  ramp 
tion  that  the  distance  between  Kertch  and  Tia»  I 
rog  is  only  thirty  miles ;  but  the  distance  u  in  no 
so  great  that  iron  delivered  at  Kertch  would  be »' 
use  to  the  railway  company  at  Taganrog. 

Cohen,  Q.C.,  in  reply. 

Lord  Coleridge,  C.J. — In  this  case  there  wm 
difference  of  opinion  among  the  judges  in  A 
court  below  as  to  whether,  on  the  facto  stared  a 
this  special  case,  the  plaintiff  was  entitled  i 
freight  pro  rata  itineris  for  so  mnch  of  theTOjsg 
as  had  been  performed,  i.e.,  from  Middleaboroot* 
on-Tees  to  Kertch.  I  do  not  gather  that  tbe 
was  any  difference  of  opinion  on  the  qnsfflx 
whether  the  voyage  had  been  performed  so  si  * 
make  the  whole  freight  due  to  the  plaintiff,  lb 
Cohen,  for  the  plaintiff,  now  contend!  that  ik 
whole  freight  is  due,  and,  further,  that  if  * 
whole  is  not  due,  then  freight  pro  raid  is  ptj*& 

The  circumstances  under  which  these  twoqafr 
tions  arise  are  short  and  simple.  The  ship  sl» 
for  Taganrog  with  a  cargo  of  railway  iron  shipr^ 
under  two  charter-parties,  and  on  17th  Dec  l'~ 
she  arrived  at  Kertch.  As  we  now  learn,  it  is- 
miles  by  sea  from  Kertch  to  Taganrog,  and  & 
journey  by  land  round  the  Sea  of  Azov  vooldp? 
bably  be  about  800  or  900  miles.  It  is  sdmns 
that  under  the  circumstances  the  captain  hit  * 
right  to  stop  at  Kertch.  It  is  found  in  the  at 
that  the  Sea  of  Azov  was  then  closed  bv  ice, » 
navigation  of  the  port  of  Taganrog  was  effects^ 
closed,  and  all  the  buoys,  lightships,  and  od* 
marks  for  navigation  had  been  removed  for  * 
winter.  Therefore  probably  there  was  an  ahsoto 
physical  obstruction  which  would  have  renda* 
it  literally  impossible  for  the  vessel  to  ooaff* 
her  voyage  as  far  as  Taganrog  ;  but  however  2* 
may  be,  there  was  such  a  practical  obstructiot* 
to  render  it  extremely  difficult  and  dangerws  ► 
attempt  the  further  prosecution  of  the  vcji? 
and  this  was  quite  sufficient  to  justify  the  csa>* 
in  remaining  at  Kertch.  So  far,  therefore.  '* 
captain  was  right  in  what  he  did ;  but  the*" 
proceeded  to  discharge  the  cargo  at  KertcL* 
m  his  protest,  the  material  parts  of  which  srt* 
out  in  paragraph  11  of  the  case,  he  states  the  ff 
cumstance8  under  which  he  did  so.  Now,  IiPr* 
hend  on  the  statement  contained  in  that  pot* 
that  the  captain  thought  the  voyage  ***.*? 
and  the  discharge  of  the  cargo  was  withffl* 
terms  of  the  charter-party,  considering,  no  ds» 


that  Kertch  was  the  nearest  point  to  tigsaf^J 
which  he  could  safely  get  within  the  metssjf 
the  charter-party.     The  discharge  of  tltt 


was  an  absolute  and  final  discharge,  fbr,sil{ 
the  captain's  statement  in  the  protest,  I  ■ 
stand  that  he  thinks  he  is  discharging  ■ 
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uuice  with  the  contract  contained  in  the  charter- 
rfcy.  He  goes  on  with  the  discharge  of  the 
rgo  after  he  had  received  from  the  defendants' 
exits  the  telegram  of  19th  Dec.,  set  oat  in  para- 
aph  12  of  the  case;  when  expanded  it  means 
at  the  defendants'  agents  considered  the  dis- 
arge  of  the  cargo  at  Kertch  to  be  an 
traction  of  the  charter-party,  and  intended,  if 
a_  captain  insisted  on  discharging,  to  claim 
adnst  the  shipowner  for  any  loss  which  the 
arterers  might  be  put  to  in  consequence  of  his 
ing  so.  The  cargo  was  then  discharged,  and 
bB  put  into  the  hands  of  the  Russian  Government 
Lcials,  and  remained  nnder  their  protection. 
ben  the  iron  was  in  the  custody  and  under  the 
tliority  of  the  Russian  Custom-house  officials,  a 
rson  named  Deopik,  acting  under  a  power  of 
iorney  from  the  Rostoff  and  Wladikowkese 
ill  way  Company,  calls  on  the  authorities  to  give 
>  the  iron  to  him.  The  authorities  do  so,  although 

8  captain  claims  to  retain  it  for  the  plaintiff  until 
o  freight  is  paid,  and  Deopik  gives  a  receipt  on 
rich  some  stress  is  laid  by  the  Lord  Chief  Justice 

delivering  judgment  in  the  court  below. 
It   is  contended,  secondly,  that  these   ciroum 
tnoee,  though  they  do  not  justify  the  contention 
at  the  ship  had  fulfilled  the  contract  entered  into 
'  the  charter-party  and  that  therefore  the  whole 
eight  is  payable,  yet  are  sufficient  to  entitle  the 
aintiff  to  freight  pro  raid. 
As  to  the  first  point,  all  the  judges  in  the 
mrt    below    were   of    opinion    that    the   view 
lat  the  captain  had   fulfilled  the  terms  of  the 
uwter-party,  and  the  whole   freight   was  due, 
mid   not  be  sustained,  and  without  hesitation 
Knded  against  the   plaintiff  on  that  question, 
am  clearly  of  opinion  that  their  decision  was 
rrect.     According  to  the  facts  stated  in  the 
ae,  there  was  merely  a  temporary  obstruction 
the  prosecution  of  the  voyage,  and  one  which 
mid  necessarily  be  incidental  to  every  autumn 
ntraot  for  a  voyage  to  a  part  of  the  world  where 

9  sea  is  frozen  in  the  winter.  The  word  "  there," 
**  at  the  time  of  the  ship's  arrival,"  or  some 

ler  expression  to  the  like  effect,  cannot  be  in- 
•porated  into  the  charter-party  to  qualify  the 
pdfl  "so  near  thereto  as  she  can  safely  get." 
oil  a  construction  would  be  astonishing  to  all 
roantile  minds.  I  am  of  opinion,  therefore, 
bf*  the  contract  was  not  performed,  and  the 
intiff  is  not  entitled  to  freight  for  the  entire 


[Then  it  is  said  that,  at  any  rate,  the  plaintiff 
entitled  to  freight  pro  rata,  the  vessel  having 
tceeded  on  the  voyage  as  far  as  Kertch.  The 
r  as  to  payment  of  freight  pro  rata  is  thus 
1  down  by  Parke,  B.,  in  delivering  the  judg- 
t!hB  Court  of  Exchequer  in  Vlierboa/n  v.  Chap- 
*»  (13  M.  k  W.  238) :  "  The  true  principle 
Dn  which  this  description  of  freight  is  due 
that  a  new  contract  may  be  implied  to  pay 
from  the  acceptance  by  the  consignee  of  his 
ytlm  delivered  at  an  intermediate  port  instead  of 
9  destined  port  of  delivery."  That  is,  there 
■at  either  be  a  real  practical  fulfilment  of  the 
1  contract,  or  a  new  contract  between  the  same 
ities*  for  a  new  contract  between  different 
rsies  cannot  bind  one  who  does  not  consent  to  it. 
an  a  little  further  on  he  adds :  "  To  justify  a 
dm  for  pro  raid  freight  there  must  be  a  volun- 
r/aooeptanoe  of  the  goods  at  an  intermediate 
rtin  soon  a  mode  as  to  raise  a  fair  inference 


that  the  further  carriage  of  the  goods  was  inten- 
tionally dispensed  with," — that  is,  by  some  one 
who  has  power  to  represent  the  original  contractor. 
In  that  case,  circumstances  existed  which  war- 
ranted the  language  used  in  the  judgment,  for  the 
consignee  and  consignor  were  the  same  person, 
and  therefore  the  general  language  used,  when 
applied  to  the  facts  of  the  particular  case,  is 
correct.  Then-at  page  240  he  says :  "  The  ship- 
owner was  not  ready  to  carry  forward  to  the  port 
of  destination  in  his  own  or  another  ship,  and 
consequently  no  inference  could  arise  that  the 
shippers  were  willing  to  dispense  with  the 
further  carriage,  and  accept  the  delivery  at  the 
intermediate  instead  of  the  destined  port." 
The  last  passage  which  I  have  quoted  shows  that 
the  idea  in  the  mind  of  Parke,  B.,  was,  that  the 
new  contract  under  which  pro  ratd  freight  would 
be  payable  must  be  made  between  the  same 
parties  as  the  old  contract. 

Those  are  the  principles  of  law  as  to  the  liability 
to  pay  freight  pro  rata,  and  how  do  the  facts  of  the 
present  case  suit  them  P  As  I  read  the  facts,  there 
was  no  voluntary  acceptance  of  the  cargo  short  of 
its  original  destination.    The  discharge  was  made 
once  for  all  at  Kertch  against  the  protest  of  the 
defendants'  agents.    The  consignees  had  to  con- 
sider what  was  best  to  be  done  under  the  circum- 
stances— whether  they  should  leave  the  iron  alone 
and  refuse  to  have  anything  to  do  with  it,  or 
should  take  it  and  do  the  best  they  could  with  it, 
and  they  elected  to  take  it.    The  captain  did  not 
in  any  way  qualify  his  absolute  discharge  of  the 
cargo ;  he  only  said  that  as  he  had  kept  his  con- 
tract for  the  carriage  (as  he  thought  he  had),  there- 
fore he  was  entitled  to  hold  the  iron  until  the 
freight  was  paid.      The  fact  of  taking  the  iron 
under  the  circumstances  stated  did  not  amount  to 
a  voluntary  acceptance  short  of  its  destination,  and 
a  dispensation  with  a  complete  performance  of  the 
contract.   There  never  was  a  voluntary  acceptance 
or  such  an  intention  to  dispense  with  a  complete 
performance  as  must  exist  as  a  condition  prece- 
dent to  liability  to  pay  pro  ratd  freight ;  therefore 
the  facts  do  not  come  within  the  admitted  prin- 
ciples on  which  alone  such  freight  can  be  claimed. 
It  is  said  that  the  Lord  Chief  Justice,  in  his 
learned    and    elaborate   judgment  in   the   court 
below,  has  gone  beyond  the  facts,  and  has  held  on 
the  general  principles  of  maritime  law,  and  on  the 
authority  of  the  decision  in  Luke  v.  Lyde  (2  Burr. 
882),  that  there  was  a  valid  claim  for  freight  pro 
ratd  here.    If  it  were  necessary  to  discuss  the 
point,  I  should  differ  from  the  conclusions  of 
law  at  which  he  has  arrived ;  but  it  is  not  neces- 
sary to  go  into  this  question,  because  I  do  not  so 
read  the  facts  as  to  bring  the  case  within  the 
principles  on  which  alone  pro  ratd  freight  is  pay- 
able.   There   was  not  a  dispensation  with  per- 
formance of  the  contract,  and  therefore  the  con* 
elusion  in  fact  at  which  I  arrive  is,  that  the  case 
does  not  come  within  the  principles  to  which  I 
have  referred.    I  differ  from  the  conclusions  ar- 
rived at  by  the  Lord  Chief  Justice  in  the  court 
below. 

Then  there  is  the  argument  as  to  the  general 
equity  of  the  case,  that  it  is  only  fair  that 
the  charterer  should  pay  freight  pro  raid.  The 
Lord  Chief  Justice  states  that  it  would  be  in- 
equitable that,  where  the  charterer  had  the  benefit 
of  the  conveyance  for  nearly  the  whole  of  the 
voyage  agroed  on,  the  shipowner  should  receive 
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nothing ;  bnt  this  view  of  the  matter  appears  to 
be  founded  on  the  concession  that  Kertch  was  so 
near  to  Taganrog  as  to  bring  it  within  that  class 
of  cases  in  which  delivery  at  one  station  on  a 
railway  has  been  substituted  for  delivery  at 
another.  It  seems  to  have  been  assumed  that 
Kertch  was  near  Taganrog,  but  we  find  the 
contrary  to  be  the  case.  So  far  as  the  reasoning 
on  that  assumed  fact  goes,  we  find  that  the  fact 
was  too  hastily  conceded. 

On  these  grounds,  therefore,  I  am  of  opinion 
that  the  view  taken  by  the  majority  of  the  court 
below  was  correct,  and  the  judgment  ought  to  be 
affirmed. 
B ram  well,  L.  J. — I  am  of  the  same  opinion. 
The  plaintiff  cannot  show  that  he  has  performed 
a  condition  precedent  to  his  right  to  recover  freight 
on  the  charter-party,  and  therefore,  in  order  to 
recover  he  must  either  show  a  new  contract  or  a 
dispensation  with  performance  of  the  terms  of  the 
original  contract.  I  am  inclined  to  think  that  the 
law  is,  as  Mr.  Cohen  said  it  is,  that  the  consignee 
can  dispense  with  the  performance  of  the  contract 
under  the  charter-party,  and  might  say  to  the 
shipowner,  "  Land  the  cargo  at  Kertch,"  and  by  so 
saying  might  waive  all  claim  to  have  it  carried  on 
further.  I  do  not  wish  to  give  a  final  opinion  as 
to  this  point ;  but  if  this  is  so,  the  shipowner  must 
make  it  out  in  fact  that  the  further  carriage  was 
dispensed  with.  The  burden  of  proof  is  on 
the  plaintiff,  and  he  mast  make  out  that  the  con- 
signees dispensed  with  the  carriage  of  the  iron  on 
to  Taganrog.  To  my  mind  there  is  no  evidence 
at  all  of  this. 

The  facts  are  that  the  captain,  under  a 
mistaken  notion  that  he  has  done  what  is 
required  of  him  by  the  charter-party,  lands  the 
cargo  at  Kertch,  at  the  risk  ana  leaves  it  at  *he 
cost  of  the  consignees,  and  indicates  no  intention 
of  taking  it  on  to  Taganrog.  I  agree  that  by 
putting  into  Kertch  he  did  not  aot  wrongly,  and 
he  did  not  break  his  contract  at  that  time,  for  he 
was  prevented  by  the  ice  in  the  Sea  of  Azov  from 
proceeding  farther  on  his  voyage ;  but  by  landing 
the  cargo  under  the  circumstances  under  which 
it  wns  landed  I  think  he  did  commit  a  breach  of 
the  contract.  We  need  not  go  to  Hochster  v. 
Delatour  (2  E.  &  B.  678)  and  that  class  of  cases, 
to  show  this,  for  when  the  captain  unshipped  the 
goods,  and  said,  "  Thero  are  the  goods  lor  the 
consignees,"  he  gave  the  consignees  a  right  to 
take  them,  and  indeed  he  almost  necessitated 
their  taking  them.  It  might  be  that  the  con- 
signees had  paid  for  the  goods  beforehand,  but 
at  any  rate  the  consignees  would  have  a  right  to 
take  the  goods,  and  I  do  not  care  whether  or  not 
the  captain  had  authority  to  come  back  later  and 
offer  to  carry  on  the  goods  to  Taganrog,  for  that 
would  not  affect  the  right  of  the  consignees  to 
take  possession. 

The  argument  on  behalf  of  the  plaintiff  is, 
that  the  consignees  were  doing  a  voluntary  act 
in  taking  the  iron  when  it  was  landed ;  but 
it  is  something  like  the  case  of  a  man  who 
is  turned  out  of  a  cab  in  the  middle  of  a 
journey  for  which  he  has  hired  it,  and  walks  on 
instead  of  remaining  where  he  is.  In  one  sense 
it  may  be  said  to  have  been  a  voluntary  act,  for 
perhaps  there  was  no  law  to  compel  them  to  take 
away  the  iron ;  but  practically  it  was  impossible  to 
help  it.  The  telegram  sent  to  the  captain  was  no 
consent  so  far  as  the  charterers  ^qm  conrocnad, 


nor  was  the  certificate  given  by  Deopik.  1 
complete  silence  as  to  any  agreement  tod 
with  performance  of  the  condition  conti 
the  cnarter-party,  and  to  pay  freight 
strikes  me  especially  is  this ;  why  shot 
charterers  be  willing  to  pay  the  freight 
Cohen  says  because  they  wanted  the  gt 
once ;  but  the  answer  to  that  is,  that  tbej 
get  them  at  once.  There  is  not  a  word  m 
paying  freight,  and  it  seems  manifest  tb 
was  no  dispensation  with  performance 
terms  of  the  charter  party. 

Then,  as  to  pro  rata  freight,  my  opi 
that  it  is  only  payable  under  a  new  c 
and  here  if  there  was  a  new  contract 
a  contract  by  the  consignees,  and  they 
authority  to  bind  the  charterers;  but  1 
opinion  that  there  was  no  new  contract, 
former  observations  on  the  other  questwi 
case  show  how  I  come  to  this  concloao 
are  asked  to  infer  that  because  the  captri 
the  old  contract,  therefore  there  was  a  ae 
but  there  is  no  evidence  of  the  existence  of 
contract,  nor  that  the  charterers  would  be 
if  there  were  one. 

On  these  grounds  I  am  of  opinion  til 
judgment  of  the  majority  of  the  court  batari 
to  be  affirmed:  bnt  I  think  it  is  due  to  til  J 
Chief  Justice  to  show  why  I  do  not  agree  fit 
judgment  which  he  delivered. 

He  goes  on  two  grounds.  First,  he  upM 
new  contract  ought  to  be  implied,  bnt  at | 
not  advert  to  the  difficulty  that  the 
cannot  bind  the  charterers;  he  cites 

Ero    rata  freight  has  been  held  to  be 
ut  they  are  oases  where  there  was  do  " 
contract  on  the  part  of  the  shipowner,  and 
not  the  present  case.     In  some  instances ; 
contract  to  pay  pro  rata  freight  ought  to 
plied,  but  it  would  be  on  a  different  state  ofl 
from  this.    His  second  ground  is  this.  Hi 
"  But  beside  this,  when  the  facts  are  closdjl 
at,  an  acceptance  of  the  cargo  at  Kertch  fyl 
consignees,  and  a  dispensation  of  the  further r 
veyance  of  it  may  properly  be  inferred."  I' 
said  so  much  as  to  this  point  that  I  will  not' 
it.      I  cannot  say  that  these  facts  would 
inference.      The  consignees  do  not  ask 
cargo,  and   the  master  is  not  compelled  toj 
possession  of  it  to  them.    Towards  the 
of  his  judgment  the  Lord  Chief  Justice 
the  plaintiff  was  deprived  of  a  temput 
during  which  he  might  have  made 
for  bringing  on  the  cargo,  by  the  act  of 
signees  in  obtaining  possession  of  the  ' 
suppose  that  instead  of  iron  this  had  ' 
perishable  commodity,  what  would  the 
have  to  do  so  as  to  give  a  tempus  & 
these  reasons  I  cannot  agree  withthe; 
the  Lord  Chief  Justice  in  the  court 
the  question  of  pro  rata  freight. 

Then  it  is  said  that  these  cases 
the  shipowner.     Mr.  Cohen  says  that] 
hardship,  and  therefore  the  courts 
to  imply  a  contract  to  pav  freight  pvi 
nob  much  sympathise  with  that  line  dj 
for  if  people  mean  freight  to  be  paidl 
it  in  the  agreement ;   but  I  should 
to  see  such  a  charter-party  as 
contract  proposed  to  be  implied 
if  the  master  breaks  his  confer"* 
V  cargo  short  of  its  destination 
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a  week  for  the  purpose  of  unloading  coals  there, 
and  at  such  times  the  vessel  necessarily  projected 
over  the  defendant's  wharf.  For  some  time  prior 
to  the  10th  of  Oct.  1873,  the  plaintiffs  moored  the 
collier  opposite  their  own  wharf,  but  about  25fl. 
from  it,  under  a  written  agreement  with  the  defen- 
dant for  that  purpose,  which  expired  on  that  day, 
and  was  not  renewed,  nevertheless  the  vessel  was 
at  intervals  moored  as  before,  and  occupied  from 
sixteen  to  twenty  hours  in  unloading.  The  defen- 
dant kept  a  raft  or  timber  for  use  in  his  business 
on  the  river  in  front  of  his  wbnrf.  and  after  the  ex- 
piration of  the  agreement,  in  order  to  prevent  the 
vessel  from  overlapping  his  wharf,  he  moored  his 
raft  in  such  a  way  as  to  prevent  the  Ludicarth 
from  coming  to  her  berth,  and  this  aotion  was  then 
brought  to  restrain  him  from  so  doing. 

The  defendant  nut  in  a  counterclaim  asking  for 
an  injunction,  and  for  damages  sustained  by  the 
defendant  on  account  or  the  vessel  interfering 
with  the  access  to  the  dock  both  before  and  after 
the  date  of  the  issue  of  the  writ. 

Boxburg h,  Q.C.,  Caldeeott,  wi  Edward  Ford,  tor 
the  plaintiffs,  contended  that  the  defendant's  raft 
was  an  illegal  obstruction  of  the  river.  They  re-' 
ferred  to 

V.  Tht   FUhmongtri'  Company,  35  L.  T.  Kep., 
.569 ;  L.  Bap.  lApp.  Ca».W2; 
.»!,.  Y.  Leech,  B  Mod.  145; 
Rra  v.  Kusull,  6  East,  427  ; 
ftet>.  Croij,  3  Camp.  224; 
flow  v.  Qrovet,  5  M.  A.  Q.  613 ; 
Webber  v.  Bparkti ,  10  Mm.  A  W.  485. 
Chitty,  Q.C.,  Laing,  and  B.  E.  Webiier,  for  the 
defendant,  argued  that  the  plaintiffs  wore  not  en- 
titled to  moor  a  vessel  of  this  length  opposite  their 
wharf,  which   mnst  necessarily   project   over   the 
defendant's  wharf,  and  that  the  raft  was  fund  to 


The  evidence  having  been  taken  it  was  proposed 
to  give  evidence  of  damage,  having  been  sustained 
by  the  defendant  since  the  date  of  the  writ  in  the 
action,  and  tbo  question  arose  whether  this 
evidence  was  admissible. 

Jessgl,  M.B. — My  present  impression  is  that  it 
is  confined  to  the  writ.  I  will  give  the  reasons 
why  I  think  it  is  so  in  order  that  if  this  goes 
elsewhere,  the  court  above  may  decide  what  tbo 
rule  properly  means.  A  counter  claim,  as  1  under- 
stand it,  is  to  entitle  the  defendant  who  has  a 
claim  against  the  plaintiff,  either  sounding  in  debt 
or  damages,  to  set  it  off  against  the  plaintiff's 
claim  so  aw  to  destroy  it  or  to  get  in  a  surplus,  if 
a  surplus  is  coming  to  him  in  one  action,  bo  that  he 
may  not  be  compelled  to  bring  a  second  action.  Of 
course  where  it  relates  to  the  same  matter  it  is  very 
convenient  to  try  it,  as  here,  hut  where  it  does  not 
relate  to  the  same  matter,  it  may  be  inconvenient 
to  try  it,  and  tbe  court  may  refuse  permission  to 
the  defendant  to  avail  himself  of  the  action  under 
Order  XIX.,  r.  3.  The  counter  claim  should  have 
tiie  same  effect  as  a  statement  of  claim  in  a  cross- 
action.  Now,  in  what  cross-action  r  It  obviously 
means  in  the  original  action.  Whore  a  plaintiff 
issues  a  writ  for  damages,  he  claims  damages  up 
to  the  time  of  issuing  nis  writ,  and  where  a  defen- 
dant brings  a  counter-claim  for  damages,  it  is  his 
statement  of  claim  in  the  same  action,  and  that  is 
up  to  the  issuing  of  the  writ,  and  as  far  as  I  can 
see,  it  being  a  cross  claim  and  not  a  defence  to  the 
original  claim,  there  is  no  reason  why,  if  he  adopts 


the  plaintiff's  writ,   he    should    go  beyond • 
issuing   of  the   writ    for    damages,   beams  'k 
would  not  be  justice.     If  the  defendant  orb 
damages  in  respect  of  another  matter  up  ton 
date  of  his  counter  claim,   the   plaintiff  wgha 
have  the  same  right,  so  as  to  increase  hit  dwtp. 
If  it  is  a  continuous  act,  injuring  the  plaiaiid 
the  plaintiff  says,  "  I  am  entitled  to  5GuLduaa 
up  to  the  issuing  of  tbe  writ,  and  500Z.  more  ma 
time  of  your  putting  in  com         claim.'' tod  a 
defendant  says,   "  I  am   entitled  to  60M.  tame) 
subsequently  to  the  issuing  o:'  the  v. ;;■.'  hi  -  ■.. 
get  a  verdict  for  1001. ;  although  the  pi  limtl  i 
entitled  to  400i.  damages,  the  plaintiff  is  tMKft 
and  the  defendant  is  not.     That  does  not  ns 
to  be  consistent  with   justice.      When  I  knit 
Order  XX.,  I  find  it  headed—"  Pleading 
arising  pending  the  action."     Now,  if  it  I 
intended  that    the   counter  claim  should 
matters  pending  the  action,  it  would  have  aid 
but  I  find  it  is  carefully  restricted  W  this — 'J 
ground  of  defence  arising  after  action  tnoagkl 
before  the  defendant   has  delivered  his 
of  defence,  and  before  the  time  limited  fa 
doing  so  has  expired,   may  be  pleaded  bj 
defendant  in  his  statement  of  defence,  eiliieri' 
or  together  with  other  grounds  of  defen 
after  a  statement  of  defence  baa  been 
any  ground  of  defence  arises  to  any  M 
counter  claim  alleged  therein  by  the  defesJ 
may  be  pleaded  by  the  plaintiff  in  his  repfri 
alone  or  together  with  any  other  ground -on 
So  that  it  is  carefully  restricted  Co  defeat* 
to  an  action  or  to  a  counter  claim.    Tbe  oaf; 
which  you  could  allege  that  a  counter  ziiai 


counter  claim  was  a  defence,  but 
the  way  it  is  treated  throughout  the 
It  is  always  treated  as  a  cross  action,  m* ' 
defence,  the  rule  being  that  you  bhu!  J*1 
in  the  cross  action  agiins  * 
It  seems  to  me,  then*"** 
the  defendant  cannot  bring  his 
for  damages  which  accrued  after  the  mil 
more  than  the  plaintiff  can  get  dinup' 
accrued  after  tbe  writ.     By  the  lesre  oft*  ■ 

Sou  can  do  anything,  but  that  is  another  •* 
ecause  the  court  can  give  leave  to  amend*' 
sides,  and  can  easily  amend  the  writ  Thai  ■< 
my  opinion  upon  the  general  role,  I  tW1 
strictness   that   no   action   for  dnmtiw  *  » 


that  no  action  foi  druringw 
action  for  damages  can  be  msir-uintd  V 
defendant  after  the  date  of  the  writ.  Boi ]l 
let  tbe  evidence  go  in  so  that  if  the  dWtt*" 
desirous  of  taking  another  opinion  up"1 
subject  he  may  do  so,  and  therefore l*^* 
give  evidence  of  damage  up  to  the  if*' 

Chitty,  Q.C.,   for   the    defer  then 

not  to  put  in  evidence  of  damage  U>  &* 
dant     between     the     date    of   the  « 

the  writ  and  the  delivery  of  tin 

tho  Master  of  tbe  Rolls  proceeded"" 

merit  on  the  whole  case. 

Jessbl,  M.B. — I  will  consider  in  their* 
what  the  law  is  as  regards  obi 

The   plaintiffs    say   the    T  is    - 

highway,   navigable    by   all  Her  Majflstj*1 
jecte  in  a  reasonable  manner  and  for r^ 
purposes ;    and    that    they  navignl* 
reasonable  "■11">T  and  for  leasenaiw 
and   the  defendant    has    no   right  ■ 


;.:■:■— 
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dant  does  not  use  his  wharf  for  any  other  pur- 
pose ;  and  even  on  these  100  days  he  does  not  use 
it  all  day.  According  to  his  account,  he  wants  it 
for  two  and  a  half  or  three  hours  before  the  flood 
tide  only.  Therefore,  the  steamer  has  a  right  to 
be  there,  as  far  as  the  defendant  is  concerned,  for 
all  the  other  hours  of  the  day.  But  supposing  it 
is  lying  opposite  the  defendant's  dock  pates  when 
he  wants  to  dock  or  undock,  when  it  is  asked  to 
go  out  of  the  way  it  should  do  so;  and  even  with- 
out asking;,  when  it  appears  that  a  vessel  is  coming 
up  to  be  docked  or  undocked.  But,  still,  it  has  a 
right  to  be  there,  moving  out  of  the  wav  when  it 
is  impeding  access  to  the  dock.  It  is  merely 
lying  in  the  river — a  public  highway — for  a  lawful 
purpose,  for  discharging  its  cargo ;  and,  therefore, 
it  has  a  right  to  be  there.  That  being  so,  it  follows 
that  the  defendant  had  no  right  to  stop  the  access 
of  the  vessel  to  its  berth.  The  steam  collier  had  a 
right  to  go  to  her  berth — a  right  to  navigate  the 
river  and  to  lie  in  the  river,  and  she  had  a  clear 
right  to  do  so  two-thirds  of  the  days  in  the  year, 
and  for  nine-tenths  of  every  day  of  the  remaining 
days. 

Now  what  the  defendant  has  done  is  this:  he 
has  stopped  her  getting  to  her  berth  at  all ;  he 
has  put  an  obstruction  in  the  river  which  prevents 
her  getting  there  any  day  of  the  year  or  at  any- 
time, which  clearly  is  wrong.  As  to  the  way  the 
obstruction  is  fastened,  that  does  not  matter.  The 
defendant  himself  said  it  was  fastened  to  the  wharf 
in  such  a  way,  and  purposely  so  fastened,  that  the 
plaintiffs  vessel  could  not  get  up  at  all  to  her 
berth.  It  was  intended  to  be  so.  That  was  clearly 
an  illegal  obstruction  in  the  public  highway.  I 
need  not  discuss  the  exact  nature  of  the  obstruc- 
tor or  how  it  was  fastened,  because  it  was  ad- 
mitted that  it  was  fastened  in  such  a  way  as  to 
prevent  and  did  prevent  the  collier  getting  up. 
Therefore  that  obstruction  was  unlawful. 

Now  I  will  notice  the  two  justifications,  or 
attempted  justifications,  which  were  made  for 
putting  it  there. 

First  of  all  it  was  said  that  it  was  in  fact  a  raft 
of  timber  logs  which  were  used  by  the  defendant  in 
his  business  as  a  repairer  of  ships,  and  that  he  had 
a  right  to  put  his  logs  there.  Now  that,  in  my 
opinion,  is  no  defence  at  all.  You  have  no  right 
to  obstruct  a  public  highway ;  whether  it  is  useful 
to  yourself  or  not  is  quite  immaterial.  It  is  no 
answer  to  say  that  you  use  it  for  carrying  on  your 
business.  The  answer  is  that  the  Thames  is  not  a 
timber  pond.  You  have  no  right  to  make  that 
use  of  the  Thames,  which  is  a  navigable  highway. 
No  doubt  it  may  be  done  where  it  does  not  inter- 
fere with  the  access  of  the  public — it  may  happen 
on  other  parts  of  the  river  where  it  does  not  inter- 
fere with  the  vessels  going  or  returning,  passing 
or  repassing,  because  the  conservators  may  not 
interfere  and  may  allow  you  to  moor  timber.  But 
it  is  quite  plain  that  that  is  not  the  proper  mode 
of  using  the  highway.  It  is  not  a  reasonable  use 
of  the  highway  to  keep  your  timber  logs  there  for 
a  longer  time  than  is  necessary  to  take  them  to 
your  dock.  You  must  not  keep  them  there  as  a 
reserve  to  be  used  in  the  same  manner  as  a  timber 
dock.  Then  if  you  do  you  must  not  fix  them  in 
such  a  way  that  vessels  cannot  get  up ;  because 
the  real  point  in  the  case  and  the  gravamen  of 
the  charge  against  the  defendant  is  that  he  pre- 
vents the  access  of  the  plaintiff's  vessel. 

The  other  ground  of  atfenoe,wAx\chatrvLckmeas 


a  very  odd  one,  was  this,  that  the  defeat 
the  plaintiffs'  vessel  would  stay  there 
time,  and  therefore  he  had  a  right  to  oh 
The  answer  is,  he  could  not  know  beforeh 
would  stay  there  so  as  to  interfere  with 
because,  as  I  have  said  before,  the  ace 
have  been  obstructed  for  two- thirds Joft 
the  year,  and  it  would  have  been  no  inji 
if  she  did  not  stay  an  unreasonable  1 
even  on  other  days,  how  could  he  tell  1 
that  she  was  going  to  stay  an  unreason 
She  might  have  been  there  fourteen  1 
teen  hours,  twenty  hoars,  or  twenty-ft 
she  might  go  away  more  than  three  ho 
the  flood,  and,  therefore,  it  is  impossib 
could  tell  beforehand  that  she  was  goio 
an  unreasonable  time  and  interfere  with 
It  seems  to  me  to  be  no  defence  whate 
garde  the  action,  which  in  my  view  of  tl 
purely  undefended  action. 

Now  I  come  to  the  counter  claim, 
already  ruled  that  the  counter  claim 
gards  damages,  must  be  confined  to  tl 
prior  to  the  date  of  the  writ;  bat  e 
could  be  extended  to  the  date  of  the 
claim,  it  is  admitted  that  there  is  only 
and  they  did  not  think  that  worth 
Now  the  counter  claim  is  founded,  as  i 
stand,  upon  nuisance.  If  even  less  than  ■ 
in  the  counter  claim  were  proved,  the  di 
would  be  entitled  to  succeed  on  it.  I  do 
that  it  is  necessary  to  prove  a  case  of  dang 
terference  with  reasonable  access  to  his  o 
perty  is,  in  my  opinion,  such  a  nuisances 
maintain  an  action  by  the  defendant  i 
good  deal  of  evidence  has  been  gone  into sj 
point  of  danger,  I  must  say  that  in  my  I 
although  I  think  there  was  some  slight  sdi 
risk,  there  was  really  nothing  of  any  ion 
as  regards  danger,  and  I  think  the  deal 
own  conduct  shows  it.  He  is  a  reasonibtei 
business,  and  if  there  had  been  any  serioaM 
he  would  not  have  allowed  the  vessels  tobW 
and  undocked  whilst  the  collier  was  theft  1 
more  of  men's  conduct  than  of  men's  d 
But,  as  regards  expense,  there  was  cleaw 
tional  expense.  The  plaintiffs  have  no  a] 
impose  even  an  additional  expense  of  twoi 
two  or  three  hours  on  the  defendant,  if  i 
such  an  additional  expense;  and  they  hate* 
as  1  said  before,  to  interfere  with  his  Hlj 
access,  and  if  this  had  been  proved,  I  shall 
given  the  defendant  damages,  although,  an 
very  small  damages,  because  the  wages  dm 
additional  men  must  have  been  some* 
small.  I  should  not  have  granted  an 
for  this  reason,  that  the  plaintiffs  do 
right  to  obstruct.  They  deny  the  obst 
do  not  claim  the  right  to  keep  a  vessel 
obstruct,  nor  do  they  claim  the  right 
vessel  there  so  as  to  obstruct  the  use  of : 
if  the  defendant  ever  uses  the  whari 
there  is  no  question  of  right  to  be  triasVj 
question  between  the  parties  to  be  " 
dence  had  been  adduced,  would 
simple  question  of  fact  as  to  whether) 
any  given  day  when  the  collier 
not  mote  out  of  the  way,  and  tl 
the  defendant  in  the  reasonable 
side  premises;  a  question  offset 
lieved  from  going  into  by  the 
I  declining  to  offer  any  farther  sjfi 
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ig  the  state  of  the  matter,  although  I 
defendant's  contention  reasonable  to 
—that  he  has  a  right  to  say  that  the 
hall  not  deprive  him  of  a  valuable 
lich  belongs  to  him  by  keeping  their 
)site  his  wharf  for  an  unreasonable 
x*  an  unreasonable  purpose;  still,  as 
t  made  out  that  case  at  present — 
ture  use  he  may  make  of  his  wharf  I 
w — it  appears  to  me  that  he  has  no 
m  which  I  can  give  him  judgment  on 
claim. 

:  Harcourt  and  Macarthur ;  Markby, 
Stewart, 


lDMIRALTY  DIVISION. 

James  P.  Aspinall  and  F.  W.  Raiiss,  Eaqn., 
Barristers-at-Law. 


larch  24  and  April  17, 1877. 

The  Franconia. 

Lord  Campbell' 8  Act — Action  in  rent- 
Jurisdiction. 
Jourt  of  Justice  (Admiralty  Division) 
liction  to  entertain  an  action  in  rem 
>y  the  personal  representatives  of  a  de- 
son  hilled  by  the  negligence  of  those  on 
rreign  ship  vn  a  collision  between  that 
i  British  ship  on  the  high  seas  below 
r  mark. 

m  action  brought  by  Ann  Jeffrey, 
md  administratrix  of  John  Jeffrey,  de- 

a  manner  on   board  the  steamship 

against  the  Franconia  to  recover 
r  loss  of  his  clothes  and  effects  and 
m  for  the  injury  sustained  by  the 
reason  of  his  death,  resulting  from  a 
bween  the  two  vessels.  As  appeared 
its  filed  on  behalf  of  the  defendants, 

took  place  in  the  Straits  of  Dover, 
miles  and  a  half  from  the  English 
)over,  and  consequently  below  high 

on  that  coast.  The  full  facts  of  the 
I  be  found  reported  in  TJie  Franconia 
.;  35  L.  T.  Rep.  N.  S.  360),  Reg.  v. 
p.  2  Ex.  Div.  63).  The  writ  was  issued 
nst  the  Franconia  claiming  damages 
lentioned.  An  action  had  previously 
it  and  decided  in  this  division  against 
da  in  respect  of  the  loss  of  the  Strath- 
»r  cargo  (see  ante  p.  295 ;  35  L.  T.  Rep. 
id  the  Franconia  was  then  released  upon 
rms  that  SI.  per  ton  of  the  registered 
he  Franconia  should  be  paid  into  court 
lamages  for  loss  of  cargo ;  that  bail 

given  in  two  other  actions  then 
md,    thirdly,    that    the  solicitors    for 

of  the  Franconia  should  give  an 
;  to  appear  and  give  bail  in  any  action 
>r  loss  of  life  or  personal  injury  which 
stituted  by  the  then  plaintiff's  solici- 
into  court  72.  per  ton  in  addition  to 
in  as  aforesaid,  but  without  prejudice 
action  which  might  be  taken  to  the 
of  the  court  or  claims  for  loss  of  life 
injury.  It  was  consequently  admitted 
ndants  that,  although  the  vessel  had 
•ested  in  this  action,  the  present  pro- 
mt be  treated  as  if  the  ship  was  under 
he  action  was  regularly  In  rem,  and 


the  defendants  in  the  course  of  the  argument 
agreed  to  give  bail  in  the  action  in  pursuance  of 
the  undertaking. 

After  the  writ  had  been  issued  and  served  upon 
the  defendants'  solicitor,  and  before  any  pleadings, 
the  case  came  before  the  court  upon  motion  by  the 
defendants  to  set  aside  so  much  of  the  writ  as 
claimed  damages  for  loss  of  life. 

PhiUimore  (Uenjamin,  Q.C.  with  him)  in  sup- 
port of  the  defendants'  motion.— The  High  Court 
of  Justice  has  no  jurisdiction  to  enforce  proceed- 
ings in  rem,  which  could  not  have  been  enforced 
by  some  court  existing  prior  to  the  Judicature 
Acts  1873  and  1875,  and  by  these  Acts  amalga- 
mated with  the  High  Court.  The  Judicature 
Acts  give  no  greater  jurisdiction  than  existed 
before  except  in  a  few  instances  not  material  here. 
No  court  ever  exercised  jurisdiction  in  rem  prior 
to  the  Judicature  Acts  except  the  High  Court  of 
Admiralty,  and  that  court  never  could  have  exer- 
cised jurisdiction,  or  have  been  supposed  to  exercise 
it,  in  actions  for  loss  of  life  and  personal  injury 
before  the  passing  of  the  Admiralty  Court  Act  1861 
(24  Vict.  c.  10),  which  by  sect.  7  gave  "jurisdiction 
over  any  claim  for  damage  done  by  any  ship  "  to 
be  exercised  (sect.  35)  either  in  personam  or  vn 
rem.  The  jurisdiction  of  all  English  courts  in 
such  claims  was  created  by  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93)  in  1846,  and  it  did  not  at  that 
time  exist  in  the  Admiralty  Court ;  and  as  Lord 
Campbell's  Act  expressly  provides  the  mode  in 
which  damages  are  to  be  recoverable,  and  that 
mode  is  inconsistent  with  the  then  existing  Admi- 
ralty practice,  it  may  be  fairly  assumed  that  Lord 
Campbell's  Act  gave  the  Admiralty  no  such  juris- 
diction. Then  do  the  words  "  damage  done  by  any 
ship  "  include  loss  of  life  and  personal  injury  P 
Even  if  they  do,  it  is  submitted  that  the  jurisdic- 
tion should  not  be  exercised  in  rem,  but  in  per- 
sonam; but  the  class  of  damage  is  not  within 
the  section.  According  to  the  decisions  of  the 
High  Court  of  Admiralty,  the  word  "  damage  "  no 
doubt  includes  personal  injury  : 

The  Sylph,  L.  Rep.  2  Ad.  &  Eoo.  24  ;  17  L.  T.  Rep. 

N.  3.  519  ;  3  Mar.  Law  Oaa.  O.  8.  87  ; 
The  Beta,  L.  Rep.  2  P.  0.  447  ;  20  L.  T.  Rep.  N.  8. 

988; 

and  even  for  loss  of  life : 

The  Guldfaace,  L.  Rep.  2  Ad.  6  Eoo.  325 ;  19  L.  T.  Rep. 

N.  S  748 ;  3  Mar.  Law  Cas.  O.  8.  201 ; 
The  Explorer,  L.  Rep.  3  Ad.  359 ;  23  L.  T.  Rep.  N.  S. 

405 ;  3  Mar.  Law  Caa.  O.  8.  507. 

There  is  a  distinction  between  the  two  classes 
of  case,  because  in  claims  for  loss  of  life  the 
jurisdiction  is  purely  statutory,  whilst  the  claims 
for  personal  injury  are  common  law  rights. 
The  Explorer  (ubi  sup.)  went  up  to  the  Privy 
Council,  but  that  court,  upon  the  question  of 
jurisdiction  being  raised,  intimated  that  the 
proper  course  in  such  a  case  was  for  the 
defendants  to  move  for  a  prohibition,  and  directed 
the  case  to  stand  over  for  that  purpose.  The 
plaintiffs  then  withdrew  their  claims  for  loss 
of  life.  On  the  other  hand,  this  question  has 
been  expressly  raised  and  decided  by  the 
Court  of  Queen's  Bench ;  and  the  Court  of 
Admiralty  was  prohibited  from  entertaining  a 
claim  for  loss  of  life  (Smith  v.  Brown,  L.  It  y 
6  Q.B.  729 ;  24  L.  T.  Rep.  N.  8.  8U8;  1  Asp.  Mar. 
Law  Cas.  O.S.  56) ;  and  although  that  exact  ques- 
tion has  not  been  again  raised,  that  decision  ha, 
been  approved  in  the  following  oases : 
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James  v.  77w  London  and  8outh-W*stern  Railway 

Company,  L.  Rep.  7  Ex.  195 ;  26  L.  T.  Rep.  N.  8. 

187  ;  1  Asp.  Mar.  Law  Caw.  228 ; 
8\mpson  y.  Blues,  L.  Rep.  7  C.  P.  290 ;  26  L.  T.  Bap. 

N.  S.  697 ;  1  Asp.  Mar.  Law  Cas.  960 ; 
Qunnestad  v.  Pi-ice,  L.  Rep.  10  Ex.  65 ;   32  L.  T. 

Rep.  N.  S.  499  ;  2  Asp.  Mar.  Law  Cas.  545  ; 

and  has  been  disapproved  in  one  only,  viz.,  Cargo 
v.  Argos  (L.  Rep.  5  P.O.  134  ;  28  L.  T.  Rep.  N.  S. 
77 ;  1  Asp.  Mar.  Law  Cas.  519)  in  the  Privy 
Council.  The  result  of  the  authorities  is,  that 
T7ie  Guldfaxe  (ubi  sup.)  is  the  only  case  in  sup- 
port of  the  jurisdiction  asked  for,  and  that  was 
dissented  from  by  the  Queen's  Bench,  in  Smith  v. 
Brown  (ubi  sup.).  The  court  ought  to  follow  the 
latter  decision. 

BuH,  Q.C.  and  E.  C.  Clarkson,  for  the  plaintiff, 
contra. — The  question  has  already  been  expressly 
decided  by  the  High  Court  of  Admiralty  in  Th+ 
Quid  f axe  (ubi  sup.),  and  the  real  point  here  is 
whether  the  court  will  consider  that  that  autho- 
rity is  overruled  by  Smith  v.  Brown  (ubi  sup.). 
The  latter  ca.se  turned  entirely  on  the  meaning 
of  the  word  "  damage  "  in  the  Admiralty  Court 
Act  1861,  sect.  7,  which  the  Court  of  Queen's 
Bench  held  to  mean  damage  to  property  only,  and 
not  damage  to  person ;  and  this  being  the  ratio 
decidendi,  the  Queen's  Bench  held  that  they,  sitting 
in  prohibition,  must  overrule  the  decision  of  the 
Privy  Council  in  TJie  Beta  (ubi  suv.),  where 
it  was  decided  that  "  damage  "  included  personal 
injury.  Which  decision  is  to  be  followed  P  It  is 
clear  that  if  "  damage,"  as  used  in  that  section,  can 
be  shown  to  mean  damage  to  person,  the  Queen's 
Bench  were  wrong.  Now,  in  ordinary  speech, 
"  damage  "  clearly  includes  damage  to  person,  and 
in  the  dictionaries  it  is  given  er  synonymous  with 
"injury,"  '•  hurt,"  "detriment,"  and  "loss." 
Again,  in  Smith  v.  Brown  (ubi  sup.),  it  is  said  that 
"damage"  does  not  include  injury  to  the  per- 
son, because  "  the  Legislature  in  two  recent 
acts  in  vari  materia,  both  having  reference  to 
the  liability  of  shipowners  in  respect  of  injury  or 
damage,  namely,  the  Merchant  Shipping  Act 
1854  (17  &  18  Vict.  c.  104),  and  the  Merchant 
Shipping  Act  Amendment  Act  180-2  (25  &  26  Vict, 
c.  63),  has,  in  a  series  of  sections,  carefully 
observed  this  distinctive  phraseology,  speaking  in 
distinct  terms  in  the  same  section  of  loss  of  life 
and  personal  injury  on  the  one  hand,  and  loss  or 
damage  done  to  ships'  goods  or  other  property  on 
the  other ;  and  in  these  Acts  the  term  "  damage  "  is 
nowhere  used  as  applicable  to  injuries  done  to  the 
person — it  is  applied  only  to  property  and  inani- 
mate things.  Now  this  is  not  an  accurate  repre- 
sentation of  the  provisions  of  the  Merchant 
Shipping  Acts.  No  doubt  it  is  so  in  sect.  504  of 
the  Merchant  Shipping  Act  1854,  and  in  sect.  54 
of  the  Merchant  Shipping  Act  Amendment  Act 
1862 ;  but  in  sect.  505  of  the  Merchant  Shipping 
Act  1854,  the  words  "  loss  or  damage "  are  used 
as  including  loss  of  life  and  personal  injury  as 
well  as  damage  to  goods  ;  by  sect.  515  "  all  sums 
of  money  paid  for  or  on  account  of  any  loss  or 
damage  in  respect  whereof  the  liability  of  the 
owners  of  any  ship  is  limited"  are  to  be  accounted 
for  between  the  owners ;  here  the  word 
"  loss  "  clearly  does  not  include  personal  injury, 
and  as  the  sections  equally  clearly  cover  all 
the  classes  of  injury  referred  to  in  the  pre- 
viously mentioned  sections,  hence  the  word 
"damage"  must,  in  sects.  505,  515,  be  taken 
to    include    personal    injury.     Again,    it    must 


assumed  that  the  legislature  in  paassg  be 
Admiralty  Court  Act  1861,  an  Act  ddag» 
clusively  with  the  Admiralty  Court,  inteatasj 
used  words  in  the  sense  in  which  tbejma 
dinarily  used  in  the  High  Court  of  Adninb; 
and  that  the  word  "  damage,"  having  t  smbI 
meaning  in  that  court,  the  Legislature  ueii 
with  that  special  meaning.  Now  in  the  AAaiatj 
Court,  the  word  "  damage  "  included  not  oary » 
damage  to  property,  but  also  persoml  iajm 
The  Backers  (4  C.  Bob.  73)  was  a  suit  ixutiratoi  k; 
a  passenger  against  the  master  of  the  ship  nil 
assault  on  the  high  neas,  and  in  giving  jafc 
ment  Lord  StoweU  said,  "In  this  case  the psa 
bringing  the  action  is  described  as  a 
and  the  action  is  in  a  cause  of  damage; 
showing  that  "  damage  "  included  personal  ii 
The  Admiralty  Court  Act  1861  was  pssaedar 
express  purpose  of  enlarging  the  jurisdidw 
of  giving  remedies  where  none  existed  prenar 
hence,  as  a  matter  of  public  policy,  it  a  i 
inference  that  it  was  intended  to  give  this; 
diction.  Moreover,  unless  it  is  heU  tfcc 
court  has  jurisdiction  in  rem  in  tssi 
the  plaintiff  will  be  absolutely  depmsl 
all  remedy ;  because  the  owners  of  the  ship,  bej 
foreign  company  domiciled  abroad,  no  wri 
be  served  upon  them  out  of  the  jurisdiction" 
the  rules  of  the  Supreme  Court,  Order  XL. 
unless  the  act  .  .  .  for  which  damages  are 
to  be  recovered  was  .  .  .  done  .  . .  wfchi 
jurisdiction  ;  "  and  it  has  been  held  that  • 
on  the  high  seas  below  high  water  mark' 
within  the  jurisdiction :  (Beg.  v.  Key*,  L 
Ex.  Div.  63),  and  this  decision  has  been' 
by  the  Court  of  Common  Pleas,  who  art 
order  made  for  the  service  or  notice  of  a 
personam  out  of  the  jurisdiction  in  a  simOtf 
Drought  against  the  owners  of  the  FrontM 
are  now  moving  to  set  aside  the  writ  ■ 
action.  The  court,  as  we  submit,  shookV 
the  Privy  Council  rather  than  the  Queeni 
in  case  of  a  conflict  of  decisions;  and  as  T* 
(ubi  sup.)  lays  down  that  there  is  a  right  d 
in  rem,  or  caae  of  personal  injury,  there  oat 
be  the  right  in  case  of  loss  of  lire.  If  there  ■ 
difficulty  about  the  case  not  being  tried  by*" 
this  division,  there  is  now  power  to  send  aw 
for  trial  by  jurv  under  the  Judicature  AcajJ; 
rules  thereunder.  It  is  moreover  clear  thatsaj1 
gislature  deemed  the  High  Court  of 
proper  tribunal  to  exercise  such  junsuw- 
many    cases,    because    by    sect  13 ■ 


m 


Admiralty  Court  Act  1861,  it  is  proni^ 
14  Whenever  any  ship  or  vessel,  or  the  ^ 
thereof,  are  under  arrest  of  the  F 
of  Admiralty,  the  court  shall  have 
powers  as  are  conferred  upon  the  High  Cj 
Chancery  in  England  by  the  ninth  part  ■■ 
Merchant  Shipping  Act  1854;"  thai  a»| 
that  the  court  acquired  jurisdiction  a**- 
Merchant  Shipping  Acts  to  limit  the 
of  shipowners,  and  where  necessary  (* 
5H  of  the  Act  of  1854)  to  ascertain  the 
damages  payable  in  respect  of  loss  d 
personal  injury,  and  to  distribute  tk 
among  the  several  claimants.  So  tav 
defendants  had  come  to  this  division 
ship  was  under  arrest  in  the  former 
had  sought  to  limit  their  liability** 
would  have  had  to  assess  the  amis*/ ( 
damage  sustained  by  the  defendant*^ 


fi 
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Lord  Chief  Justice  and  Hannen,  J.,  considered 
the  question  one  of  considerable  difficulty,  bat 
decided  in  favour  of  the  prohibition.  It  appears 
to  me  that  the  main  ground — I  will  not  say  the 
ratio  decidendi — of  the  Lord  Chief  Justice's  judg- 
ment was  that  the  word  "damage"  waa  used 
with  reference  to  mischief  done  to  property, 
and  not  to  injuries  done  to  the  person ;  ana 
his  Lordship  said  "  that  the  distinction  is 
not  a  matter  of  mere  verbal  criticism,  bat  is 
of  a  substantial  character,  and  necessary  to 
be  attended  to,  is  apparent  from  the  fact  that  the 
Legislature  in  two  recent  Aots  in  pan  materid, 
both  having  reference  to  the  liability  of  shipowners 
in  respect  of  injury  or  damage,  namely,  the  Mer- 
chant Shipping  Act  1854  (17  &  18  Viet.  c. 
104,  part  ix. ),  the  Merchant  Shipping  Act 
Amendment  Act  1H82  (25  A  26  Vict.  &  63, 
sect.  54),  has,  in  a  serins  of  sections,  care- 
fully observed  this  distinctive  phraseology,  speak- 
ing in  distinct  terms  in  the  same  section  of 
loss  of  life  and  personal  injury  on  the  one  hand, 
and  loss  and  damage  done  to  ship,  goods,  or  other 
property,  on  the  other.  In  these  Acts  the  term 
'damage'  is  nowhere  used  as  applicable  to 
injuries  done  to  the  person ;  it  is  applied  only  to 
property  and  inanimate  things.  We  see  no  reason 
to  suppose  that  the  Legislature,  in  using  the  term 
in  tha  enactment  wa  are  considering,  had  lost  sight 
of  the  distinction  uniformly  observed  in  the 
preceding  statutes."  The  Merchant  Shipping  Act 
contains  no  less  than  548  sections  ;  and  I  venture 
to  think  that  a  dose  inspection  of  the  language  of 
the  various  clauses  will  show  that  this  sharp  dis- 
tinction between  "damage"  and  "injury  can 
hardly  be  maintained ;  but,  as  was  admitted  by  the 
counsel  for  the  defendant,  "  damage  "  and  "  injury" 
are  sometimes  interchangeably  used  ;  certainly,  in 
the  .r)27th  section  "  injury  to  property  "  is  spoken 
of, and  in  sects.  505  and  515  the  words  "loss  or 
damage  "  must  apply  to  all  the  cases  mentioned  in 
sect.  504,  among  which  are  loss  of  life  and  personal 
injury. 

It  is  also  to  be  observed  that  the  Court  of 
Queen's  Bench  seem  to  distinguish,  in  fine, 
bet  wee  the  difference  of  respect  due  to  the 
Judicial  Committee  of  the  Privy  Council  as  an 
uppollate  tribunal  and  that  due  to  it  in  a  question 
of  prohibition.  It  is  in  the  former  character  that  I 
have  to  consider  it. 

It  is  not  improper,  perhaps,  to  remark  in  this 
place  that  the  High  Court  of  Admiralty  had 
jurisdiction  in  a  matter  of  personal  assault  com- 
mitted on  the  high  seas  by  a  master  upon  a  pas- 
senger. The  action  in  such  a  suit  was  always 
described  as  in  a  "cause  of  damage."  The  decision 
of  Lord  Stowcll  on  this  subject  will  be  found  in 
the  case  of  The  Rudceri  (4  Bob.  76). 

Lastly,  I  think  it  worthy  of  consideration  that 
the  7th  and  13th  sections  of  the  Admiralty  Court 
Jurisdiction  Act  must  be  read  together,  and  then 
the  result  is  that  the  High  Court  of  Admiralty  has 
jurisdiction  over  any  olaim  for  damage  done  by 
any  ship,  and  that,  wherever  any  ship  or  the  pro- 
ceeds are  under  arrest  in  that  court,  it  has  the 
same  jurisdiction  that  the  court  of  Chancery  has 
by  tbe  Merchant  Shipping  Act,  to  which  I  have 
already  adverted  in  the  beginning  of  this 
"udgment. 

Upon  the  whole,  I  think  it  my  duty  to  adhere  to 


Solicitors  for  tbe   plaintiff,   GeOaO/,1 
WharUm.      Solicitors    for  the  defends* 


April  10  and  17, 1877. 

The  Amors. 

Material  men— Equipment— British  etsy- 

Pwrehaser  vnth  notice — Daummr. 

A  material  man,  who  enpplie*  stores  ami  ■ 

for  the  equipment  of  a  British  saw,  it 

maritime  lien,  cannot  enforce  hi*  dam 

the  ship  in   the     hand*    of   a    swing* 

chaser  thereof,  oven  though  mat  parol: 

notice  at  the  tune  of  purchase  that  As 

still  unpaid. 

This  was  an  action  brought  by  Darnel  > 

merchant,  of  Swansea,  **»  rem  against  the 

vessel  Aneroid  to  recover,  aa  appeared  by 

dorsement  on  the  writ,  "  2211.  lfis.  U  fori 

equipment  and  repair  of  the  vessel  Anerw 

port  of  Swansea  between  tbe  24th  Oct  IK 

the  3rd  Deo.  1874."     Appearances  wen  ■ 

and  bail  given  ou  behalf  of  Abraham  HopJn 

part  owner,  and  T.  R.  Davison,  as  awsss 

owner. 

The  plaintiff  a  statement  of  olaim  was,  mI 
material  as  follows ; 

TheJatroUwesend  is  «  brifaatiae  baa* 
pott  of  Swansea,  ud  tha  writ  in  tea  mm 


tha  pott  o , —   — - 

issued  whilst  shs  was  under  attest  at  «•  ensj 

2.  Id  the  months  of  October,  Noranbar,  aWSs 
1974,  the  plaintiff  waa    employed   bv  T 
Biohards  and  Emmas!  Bwaoesj  Power,  or 
■  q  p  pi  y  oertoin  stores  and  maUnala  aeoestai 


e  of  then  2311. 16*.  3d.  for  the  aqnippn* 
brigantine  as  aioreeaid^he  said  Tbonat  ft*av 
and  Samuel  Browning  Power,  or  one  of  them,  ■ 
tha  owner  or  owners  of  sixty-four  64th  isare  as* 
brigantine.  — 

3.  On  tbe  22nd  Marofa  1875,  John  Bohaw,  ■ 
Evans,  David  Ben,  and  Robert  Wilhamt,  tneattj 
thsstvleoftboTyrllandwi "  ■"""*" 

twelve  of  the  aaidftlthsh 


the  law  twelve  A4th  shares  the  ss__ 
waa  still  doe  and  unpaid  to  the  pkrintut 

4.  On  the  Hit  Sept  1876,  thTaaid  71 

Biohards  and  Samuel  Browning  Power  bar 

three  of  tbe  said  64th  shares  in  tea  sad  ■_ 
to  Abraham    Hopkins,  who  baa  sap— 1  "  ' 
dint  in  this  action.    The  said  Abraham  Ee« 
the  earns  day  mortgaged  tbe  said  fortj-tkn 
to  the  said  Thomas  Pioton  Biohards  and  St 
ing  Power.    At  the  time  of  the  last-iasatavalBl 
and  at  the  time  of  the  said  mortgage,  On  sal  ■ 
2211.  16*.  2d.  was  still  due  and  unpaid  to  fttffj 
and  the    said   Abraham    Hopkins  had  t» 
notioe  of  tbe  same,  and  that  the  plaintiff  a 
paid  the  same,  and  tb*  said  Abraham  Bosl 
became  owner  of  the  said  fortj-thres  Bans* 

to  the  said  olaim  of  the  plaintiff.  - 

5.  The  remaining  nine  64th  shares  in  tbe  nHM 
wore,  on  tbe  21st  Sept.  1876,  tranafenel 
Kammohnn  Boy  Davison,  manager  ol  taefc 


fee 

r .'does  not  farther  ,__ 

his  interest  in  the  said  btigantlna. 
6.  The  said  sum  of  22IL  16a.  i 


plaintiff1*  i 
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once  clear  of  maritime  liens,  is  not  different  from 
any  other  chattel,  and  may  be  sold  without  the 
purchaser  taking  oyer  any  of  the  vendor's  liabilities 
in  respect  thereof.  Take  the  instance  of  a  carriage 
sent  by  the  owner  to  a  carriage  builder's  for  repairs 
repaired,  and  left  with  him ;  if  the  owner  chooses 
to  sell  the  carriage  to  a  third  person  to  whom  the 
carriage  builder  delivers  it,  informing  the  purchaser 
that  the  carriage  has  been  repaired  and  the  repairs 
are  not  paid  for,  the  purchaser  does  not  incur  any 
liability  in  respect  of  the  repairs;  and  as  the 
builder  has  parted  with  possession,  he  loses  all 
claim  against  the  carriage  or  its  purchaser.  I 
submit  that  the  Admiralty  Court  Act  gives  no 
right  of  action  against  the  ship  when  it  has  passed 
out  of  the  hands  of  the  owners  ordering  the  repairs, 
and  that  no  such  right  arises  in  any  other  way. 

Q.  Bruce,  for  the  plaintiff. — The  fallacy  running 
through  the  defendant's  contention  is  that  he  says 
that  there  is  no  equitable  right  to  be  paid  out  of 
the  res  unless  it  is  founded  on  a  lien.  I  admit  the 
authority  of  The  Two  Ellens  (ubi  sup.),  and  that 
there  is  no  maritime  lien.  If  there  were  a  mari- 
time lien,  the  question  of  notice  or  no  notice 
would  be  wholly  immaterial,  there  being  no  lien, 
the  question  of  notice  is  important.  My  whole 
contention  is  based  upon  what  I  say  is  the 
equitable  right  of  a  person  having  a  claim  or 
burden  attaching  to  a  tning  to  claim  payment  from 
a  purchaser  who  takes  with  notice  of  the  claim  and 
takes  the  benefit  of  the  supplies  made  by  the  person 
having  the  claim.  There  can  be  no  doubt  that  the 
ship  would  be  liable  in  the  hands  of  her  former 
owners ;  and  I  submit  that  the  defendant  having 
taking  the  ship  with  the  knowledge  of  the 
plaintiff's  claim,  and  having  derived  the  benefit  of 
the  supplies,  is  bound  in  equity  to  discharge  the 
debt  due  in  respect  thereof.  Where  a  person 
receives  a  benefit  he  must  bear  the  burden  attached 
thereto.  If  the  purchase-money  can  be  said  to 
include  the  value  of  the  supplies,  then  I  submit 
that  the  purchaser  was  bound  to  see  that  the  value 
of  the  supplies  was  paid  to  the  material  man  out  of 
the  purchase-money.  The  liability  of  purchasers 
with  notice  is  indicated  by  Dr.  Lushington  in  The 
Alexander  (1  W.  Rob.  288,  294)  where,  speaking  of 
the  earlier  Aot  (53  <fc  4  Vict.  c.  65,  s.  6)  giving 
jurisdiction  over  necessaries  supplied  to  a  foreign 
ship,  he  says,  "  Secondly,  the  court  naving  this  juris- 
diction conceded  to  it,  would  be  bound  to  exercise 
that  jurisdiction  equitably, and  in  so  doing  it  would 
protect  the  interests  of  all  persons  having  a  bond 
fide  lien  upon  the  property,  as  for  instance, 
subsequent  purchasers  without  notice;''  this  indi- 
cating that  purchasers  with  notice  took  subject  to 
the  claim.  Again,  the  Judicial  Committee  in  The 
Pieve  Superiore  (2  Asp.  Mar.  Law  Cas.  319 ;  30 
L.  T.  Rep.  N.  S.  887 ;  L.  Rep.  5  P.  0. 482),  speaking 
of  the  Admiralty  Court  Act  1861 ,  say,  "  The 
arrest,  however,  there  being  no  maritime  lien, 
could  not  avail  against  any  valid  charges  on  the 
ship,  nor  against  a  bond  fide  purchaser,  that  is  to 
say  against  a  purchaser  taking  without  notice; 
because,  as  I  submit,  a  purchaser  who  takes  with 
notice  is  not  bond  fide  in  the  true  sense  of  those 
words.  In  Hooper  v.  Qumm  (L.  Rep.  2  Ch.  App.  282), 
it  was  held  that  a  purchaser  of  a  ship  is  bound  to 
enquire  into  the  vendor's  title,  and  that  if  he  fails 
to  ao  so  and  there  is  any  burden  on  the  ship  he  is 
taken  to  be  affected  with  notice  and  must  bear  the 
burden.  Hpre  there  was  distinct  notice  of  the 
burden,  and  there  was  no  better  established  rule 


that  he  who  obtains  the  benefit  of  a  conta 

bear  its  burden. 

Brisiow  y.  Whitman,  46  L.  J. 467,  Ch.; 
2  White  and    Tndor*a  Leading  Gatet  in 
p.  38, 2nd  edit. 

I  submit  that  I  have  a  claim  to  be  paid,  s 
this  court  has  jurisdiction  to  enforce  ti 
ment.  [Sir  R.  Phtlumorb. — Your  clai 
originally  against  the  owners  of  the  shi 
the  supplies  were  ordered,  and  now  yon  aai 
with  the  ship,  and  that  the  defendant  is  liabJ 
you  not  go  the  length  of  contending  t 
defendant  is  personally  liable  P  How 
res  be  liable  unless  he  is  also  liable  ?]  I  do 
that  I  might  proceed  in  personam  agai 
defendant  and  that  he  is  personally  hal 
attachment  of  the  res  is  not  necessary  to 
me  to  payment  by  the  defendant.  I  have  a 
able  right  which  may  be  enforced  m 
personam  or  in  rem. 

J.  P.  AspinaU  in  reply.— The  whole 
plaintiffs  argument  assumes  that  there  i 
debt  or  liability  attaching  to  and  going  with 
This  ib  erroneous,  as  the  plaintiff  never  has  ac 
any  right  to  be  paid  oat  of  the  res,  A  i 
cannot  acquire  an  equitable  right  to  be  pi 
debt  by  a  person  with  whom  he  never  ■ 
contract,  express  or  implied.  In  this  part 
case  the  defendant  took  no  benefit  ms 
materials  supplied,as  they  were  two  years  old 
he  purchasea  his  shares. 

Our.  ads.* 

April  17.— Sir  B.  Phtllimobs.— This  ii  I 
murrer  to  the  statement  of  claim.  Tbefj 
ment   of   claim  alleges   that   the  plaints?  1 

Elied  certain  stores  and  materials  as  pal 
er  equipment  to  the  brigantine  Aneroid;* 
Richards  and  Power  were  then  the  owns*! 
they  transferred  forty-three  sixty-fourth 
Abraham  Hopkins,  the  defendant,  the  other 
being  otherwise  disposed  of ;  and  that  at  ta 
of  the  transfer  the  vendee  had  notice  that 
plaintiffs  account  was  still  unpaid.  It 
alleges  that  the  vessel  was  under 
some  other  action  when  this  action  *** 
The  writ  is  in  rem,  and  is  endonai 
221Z.  16s.  2(2.,  and  the  claim  is  for  the 
tion  of  the  defendant  and  his  suit  in  such 
as  the  court  may  direct,  with  costs. 

The  question  is  whether  a  person 
materials  for  the  equipment  of  a  ship  is 
payment  out  of  the  res,  when  that  haa  beea 
a  purchaser  who  has  knowledge  that  the 
man's  claim  is  unpaid,  but  who  purcha* 
any  arrest  of  the  ship.  If  this  question  be 
in  the  affirmative,  it  must  be  upon  the 
that  a  tradesman  has  a  lien  which  trareli 
res  after  it  has  become  the  property  of 
Now  it  was  admitted  that   The  Tve 
Asp.   Mar.  Law  Cas.  208),  was  deoMw 
there  being  no  maritime  lien.    There  si1 
tion  of  an  ordinary   possessory  hen.  J* 
there  is  an    equitable   lien,  and  o 
were  cited  in  support  of  this  positaoa 
my  judgment  they  do  not  support  ii 
be  difficult  to  see  what  principle  of  ' 
render  the  purchaser — who,  it  must 
had  paid  the  full  value  of  the  repr~~ 
for  the  debt  of  the  vendee  to  the 
man,  with  whom  the  vendee  had 
I  do  not  think  that  the  fact  of  n 
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ien  which  is  neither  maritime  nor 

lounce  for  the  demurrer  with  costs. 
or  the  plaintiffs,  Nelson,  Son,  and 

•  the  defendant,  H.  0.  Coots. 


VLay  5, 15,  and  29, 1877. 

The  Horlock. 

?raud  —  Demurrer  —  Merchant  Ship- 
34,  sect.  43 — Merchant  Shipping  Act 
—Injunction  to  restrain  dealing  in 
hips  pendente  lite  —  Supreme  Court 
•e  Act  1873,  sect.  25 — Supreme  Court 
•e  Act  1875,  schedule  1,  Order  LIL, 

vmer  of  shares  in  a  ship  cannot  en- 
lie  to  those  shares  against  a  regis- 
'  who  has  purchased  them  bond  fide 
om  a  person  whose  name  was  on  the 
owner,  even  though  such  person  had 
red  through  fraud   on  the  original 

)f  defence  alleging  fraudulent  regis- 
tie  plaintiff's  predecessor  in  title  was 
,  and  the  demurrer  sustained,  on  the 
i  a  fraudulent  registration  on  the 
intermediate  transferee  is  no  defence 
t  for  possession  by  a  bond  fide  pur- 
a£ue,  without  notice  of  the  fraud. 
■  granted  ex  parte,  on  application  of 
to  'prevent  defendant  dealing,  and  to 
registrar  of  shipping  from  registering 
e,  in  shares  of  a  ship  the  subject  of 
hip  action  pendente  lite. 

emurrer  by  the  plaintiff  to  the  de- 
ement  of  defence,  in   an  action  of 
The  plaintiff,  in  his  statement  of 
as  follows : 

!  sale  duly  registered  on  the  11th  June 
dent,  John  Horlock,  who  was  the  sole 
x>ye-named  ship  Horlock  transferred  to 
rorraker,  of  Maiden,  in  the  county  of 
'o  64th  parts  or  shares  of  the  ship  for  the 

quent  bill  of  sale  duly  registered  on  the 
the  said  Thomas  Worraker  transferred 
'.two  64th  shares  of  the  ship  to  George 
intiff,  for  the  sum  of  1751. 
ceeding  to  allege  that  the  defendant 
ntire  management  of  the  ship,  and 
jred  proper  accounts,  olaimed : 
»urt  may  direct  the  sale  of  the  said  ship 

looonnt  may  be  taken  of  the  earnings  of 
nd  that  the  defendant  may  be  condemned 
rhioh  shall  be  found  doe  to  the  pl^ff* 
of,  and  in  the  oosts  of  this  suit, 
her  and  other  relief  as  the  nature  of  the 
a. 

■tement  of  claim  the  defendant  de- 
ice  pleading,  inter  alia: 
lant  farther  says  that  he  never,  at  any 
ay  bill  of  sale  transferring  any  shares 
e  said  ship  Horlock  to  the  said  Thomas 
further  says  that  if  any  snoh  bill  of  sale 
as  alleged,  on  June  11,  1867,  in  the  said 
>h  (which  the  defendant  denies),  the  same 
registered  fraudulently,  and  without  the 
tent,  or  authority  of  the  defendant, 
ant  does  not  admit  the  allegations  oon- 
ird  paragraph  of  the  statement  of  olaim. 
f  the  eaid  Thomas  Worraker  transferred 
be  said  ship  to  the  plaintiff,  as  alleged 


J  which  the  defendant  does  not  admit),  he  did  so  wrong- 
fully and  unlawfully,  and  that  he  had  not  any  possession 
of,  or  right  to,  or  in  respect  of  or  oonoerning  the  said 
shares: 

and  proceeded  to  traverse  the  remainder  of  the 
statement  of  olaim.  On  this  defence  the  plaintiff 
joined  issue  simply. 

May  5, 1877. — The  cause  came  on  for  hearing. 

On  the  bills  of  sale  and  a  copy  of  the  register 
being  offered  as  evidence  of  the  plaintiff's  title, 
and  proof  being  required  of  the  signatures  to 
them,  and  the  circumstances  under  which  they 
were  given, 

0.  Bruce  (with  him  Poyter),  for  the  r>laintiff, 
objected  that  sect.  43  of  the  Merchant  Shipping 
Act  1854  (17  &  18  Vict  o.  104),  made  the  register 
the  only  evidence  of  title  necessary,  and  that  it 
was  not  oompetent  to  the  court  to  go  behind  the 
register  to  inquire  into  the  circumstances  under 
which  an  intermediate  transferee  got  on  the 
register.  Even  on  the  supposition  that  a  previous 
transferee  got  on  the  register  fraudulently,  it  is  not 
alleged  that  the  plaintiff  had  notice  of  the  fraud, 
and  he  is  a  bond  fide  purchaser  for  value,  and 
being  registered  owner,  has  a  good  title  against 
all  the  world. 

Hall  (with  him  Willis,  Q.  0.  and  F.  W.  Baikes)  for 
the  defendant. — The  statement  of  defence  alleges 
fraud  explicitly,  and  the  plaintiff  has  merely  joined 
issue  on  the  charge  of  fraud,  and  that  is  the  issue 
now  to  be  tried.  Sect.  43  of  the  Merchant  Ship- 
ping Act  refers  only  to  the  right  of  a  "re- 
gistered owner  "  to  disoose  absolutely  of  the  shares 
m  a  ship;  but  we  allege  that  the  intermediate 
transferee  of  these  shares,  though  registered,  was 
never  a  bond  fide  owner  of  the  shares,  and  could 
not  therefore  give  a  title  under  that  section. 

0.  Bruce  in  reply. 

Sir  R  Phuiimore. — The  question  turns  upon 
the  construction  of  sect.  43  of  the  Merchant  Ship- 
ping Act  1874  (17  A  18  Yict.  o.  104),  which  has 
teen  referred  to.  I  shall  not  decide  this  case 
upon  the  present  pleadings,  but  it  must  be  argued 
on  demurrer  to  the  statement  of  defence,  so  that 
the  court  may  have  the  question  fully  discussed. 
I  direct  the  question  to  be  argued  on  demurrer, 
and  adjourn  the  cross-examination  of  the  witness. 
I  make  no  order  as  to  costs. 


On  the  application  of  the  defendants  both  the 
bills  of  sale  were  ordered  to  be  kept  in  the  custody 
of  the  court. 

The  plaintiff  entered  a  demurrer  as  follows : 

The  plaintiff  demurs  to  so  much  of  the  defendant's  state- 
ment of  defence  as  alleges  that  the  bill  of  sale  registered 
on  the  11th  June  1867  was  made  and  registered  fraudulently 
and  without  the  knowledge,  consent,  or  authority  of  the 
defendant,  and  says  that  the  same  is  bad  in  law  on  the 
ground  that,  as  it  is  not  alleged  that  the  plaintiff  was  party 
to  or  had  notice  of  the  said  matters  aUeged,the  said  matters 
alleged  afford  no  defence  to  the  action,  and  on  the  ground 
that  the  plaintiff  having  purchased  from  the  registered 
owner  the  shares  olaimed  for  a  valuable  consideration, 
and  without  any  notice  of  fraud,  has  a  good  and  equitable 
title,  and  is  entitled,  notwithstanding  the  said  mattnra 
alleged,  to  the  relief  sought  for  in  this  action,  and  on  other 
grounds  sufficient  in  law  to  sustain  the  demurrer. 

It  was  admitted  subsequently  that  the  date 
assigned  for  the  registration  of  the  bill  of  sale 
was  a  mistake ;  that  the  date  there  given  was  that 
op  which  the  bill  of  sale  was  alleged  to  have  beer, 
executed,  and  that  it  was  not  registered  till  some 
time  afterwards. 


422 


MARITIME  LAW  CASES. 


Ask.] 


The  Hoblock. 


0» 


May  15, 1877. — 0.  Bruce  and  Poyser  in  support  of 
the  demurrer. — The  plaintiff  claims  through  Wor- 
raker,  who  had  been  on  the  register  of  the  ship  as 
owner  of  32-G4ths  for  years.    Supposing  the  court 
has  power  to  look  behind  the  register  in  case  of  the 
alleged  fraud  of  a  person  claiming  title  by  it,  it  is  at 
all  events  not  competent  to  the  court  to  inquire  into 
the  title  of  a  person  from  whom  the  plaintiff  pur- 
chased bond  fide  and  without  notice  of  any  fraud 
or  irregularity.     Sect.  43  of  the  Merchant  Ship- 
ping Act  1854  (17  &  18  Vict.  c.  104)  is  express 
and  gives  a  good  title  to  a  purchaser  from  a  regis- 
tered owner  who  has  power  "  absolutely  to  dis- 
pose "  of  any  ship,  or  share  of  a  ship,  of  which  he 
is  a  registered  owner.    Sect.  3  of  the  Merchant 
Shipping  Act  Amendment  Act  1862  (25  &  26  Vict 
c.   63)  makes  no  difference  in  this  respect;  it 
allows  equities  to  be  taken  into  consideration  by 
the  court  in  examining  the  titles  of  a  registered 
owner,  but  the  claim  here  is  one  which  a  court  of 
equity  would  not  have  sanctioned.    Primd  facie 
the  register  gives  a  good  legal  title,  and  a  bond  fide 
purchaser  is  not  bound  to  make  further  inquiries 
when    he    sees    that   the   vendor   is   registered 
owner.     Fraud    on   the  part   of    a   person    so 
registered    does    not    make    the    transaction    of 
registration  void,  but  only  voidable  against  him, 
and    does    not    affect    the    position    of   a    bond 
fide  purchaser  from  him :  ( White  v.  Garden,  10 
C.  B.  919 ;  15  Jur.  630;  20  L.  J.,  166  C.  P.)    Where 
a  person  has  acquired  a  legal  title  through  a  trans- 
action which  is  only  voidable,  a  court  of  equity 
will  not  interfere  to  avoid  the  contract  when  to  do 
so  would  injure  a  bond  fide  purchaser,  without 
notice,  that  is,  if  there  has  been  some  consideration, 
in  itself  legal,  moving  from  him :  (Scholefield  v. 
Templer,  4  De  G.  &  J.  429 ;  Heath  v.  Crealock,  L. 
Rep.  10.  Ch.  App.  22;  31  L.  T.  Rep.  N.  S.  650.) 
It  is  quite  true  that  a  title  defective  in  itself  cannot 
be  strengthened  by  any  fraudulent  proceeding  on 
the  part  of  the  vendee;  but  here  the  title  is  in 
itself  good,  and  there  is  no  allegation  of  fraud  or  a 
knowledge  of  any  defect  in  it  on  the  part  of  the 
plaintiff :  (Pitcher  v.  Readings,  L.  Rep.  7  Ch.  App. 
259,  269,  274;  25  L.  T.  Rep.  N.  S.  721.)     Sup- 
posine  the  sale  from  Worraker  to  the  plaintiff  to 
have  been  in  itself  invalid,  that  is,  if  the  purchaser 
had  been  a  party  to  any  fraud,  the  mere  fact  of  his 
registering  himself  as  owner  would  not  make  the  sale 
a  valid  6ne,  nor  give  a  good  title  to  the  ship  :  (Orr 
v.  Dictenson  (28  L.  J.  516,  Ch. ;  5  Jur.  N.  S.  672), 
but  that  is  not  the  case  here.     In  The  Empress 
(Swa.  160)  Dr.  Lushington  set  aside  the  sale  of 
a  ship  to  a  bond  fide  purchaser,  but  then  there  was 
forgery  on  the  part  of  the  vendor,  who,   as  a 
matter  of  fact,  was  never  on  the  register  at  all. 
Another  person  of  the  same  name  was,  and  the 
vendor  personated  him,  but  was  not  in  truth  ever 
the  registered  owner  of  the  ship,  and  so  was  not 
able    to  give  an  absolute  title.    The  cases   are 
all    consistent    with    the    result    that    when    a 
person    has    acquired    a    legal    title,    the    court 
will  not  interfere.    In  no  single  case  has  the  court 
in  examining  the  title  to    ships  looked  further 
than  the  names  actually  on  the  register,  and  the 
bona  fides  of  the  manner  in  which  they  came  to  be 
resristered 

Willis,  Q.C.  and  F.  W.  Bathes  (with  them  0. 
Hall),  for  the  defendant,  in  opposition  to  the  de- 
murrer.— The  defence  of  fraud  on  the  part  of  an 
intermediate  transferee,  is  a  perfectly  good  one. 
Cases  which  have  been  cited  previous  to  the  Mer- 


chant Shipping  Act  1854,  are  no  totiiomTV 
The  tendency  of  the  navigation  lawi  and  m\ 
registration  previous  to  1854,  were  to  rand: 
or  protect  commerce  in  British  ahipt;  sods! 
incident  to  that  end,  the  dealings  in  British  £| 
for  that  purpose  the  8  A  9  Vict.  c.  89, 8.38,  ■* 
which  the  earlier  cases  were  decided  ien?d;  \ 
since  the  passing  of  the  Merchant  SMnsag  J 
1854,  a  different  principle  has  governed  itei 
sions.  The  Registration  Acts  were  repaid 
the  Merchant  Shipping  Repeal  Act  1854(171 
Vict.  c.  120),  and  the  question  «Wj™ 
the  proper  construction  of  the  Merchant  a 
ping  Acts  at  present  in  force.  The  efat 
sect.  3  of  the  Merchant  Shipping  Ad  I 
is  to  modify  and  explain  the  provisioDS  of  aft 
of  the  Merchant  Snipping  Act  1854  Tfaes 
ment  delivered  by  Pollock,  C.R,  in  Sba* 
Hayman  (12  W.  B.  317),  expressly  lays  dont 
principle,  and  disposes  ox  the  ctssi  oM 
authorities  by  the  plaintiff  antecedent  to  1 
date.  Before  the  amending  Act  of  1862, tta 
a  doubt  as  to  the  power  of  the  ooortli I 
behind  the  register,  bnt  that  Act  was  paw 
pressly  to  set  at  rest  that  doubt  It  pwg 
the  form  of  the  register  given  by  the  Art  «■ 
but  enacts  that  notwithstanding  no  «**■ 
appear  on  the  register  of  trusts,  yet  that  total 
shall  take  cognisance  of  all  equities  swing.  1 
can  the  courts  take  cognisance  of  equina* 
do  not  appear  on  the  face  of  the  regrta^^j 
by  going  behind  itP  The  case  of  Tkt  flg 
(Swab.  160)  was  decided  by  Dr.  Lushingtatj 
the  Act  of  1854,  and  is  a  case  directly  «g 
It  cannot  be  distinguished  on  the  ground  a1| 
by  the  plaintiff,  that  it  was  an  absolntofajPj 
it  was  a  fraud  of  the  grossest  desap 
but  it  was  one  of  which  the  pprdasfj 
absolutely  ignorant,  and  yet  he  was  dodaiil 
have  acquired  no  title  by  registration  sv 
bond  fide  purchase  from  a  person  whosijj 
appeared  on  the  register,  and  was  aJspoajaj 
favour  of  the  father  of  the  person  from  sW 
had  innocently  purchased.  [Sir  Bobxu  M 
mors  referred  to  FoUett  v.  Delamy  (2  De  Mj 
235.)]  That  case  was  decided  in  184a  «*! 
repealed  statutes.     The    fact   that  the 

Elaintiff  was  no  party  to  the  fraud,  ansa 
e  true,  does  not  confer  a  good  title  on  W] 
he  made  proper  inquiries  he  might  have  i 
the  circumstances  under  which  his  pre 
title  was  on  the  register,  the  length  of  tiaii 
which  the  alleged  first  bill  of  sale  ramflT 
registered  was  in  itself  so  suspicions  t^ 
stance  as  to  put  him   on  his  guard, 
referred  to : 

Donaldson  v.  GMlot,  L.  Rep.  3  Eq.  274; 
Eyr*Y.  Burmester,  10  H.  of  L.  Caf.90;IJ 

1019;  6  L.  T.  Bep.  N.  8.  107 ; 
White  and  Tudor,  1^.  Caa.Eq.  v6L2,0ttl 

In  addition  to  the  cases  cited  above  t 
ing  were  referred  to  in  the  course  of' 
ment: 


The  Margaret  Mitchell,  8w&.  382 : 
Holderness  v.  Rankin,  28  Bear.  180; 
Holderness  v.  Lavnport,  29  Besv.  160,  *] 
The  InnistaUen,  H  Hep.  1  A.  A  E.  71; 

653 ;  35L.  J.  110,  Ad. ; 
The  Rose,  1  Asp.   M»r.  Law.  Gas. 

A  A  E.  6  ;  28 I  L.  T.  Bep.  N.  8.  Ml 
The  8p%nt  oj  the  Ocean.  34  L.  J.fl 

Bep.  N.  8.  230  ;  2  Mar.  Law.  Or 
Hooper  v. Onmwy  L.  Bap.  2  Oh.  J* 

N. S.  107;  2 star. Law. Oas. Oil 
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B#tt  v.  Blythe,  I*.  Bep.  4  Ch.  Ap.  136 :  19  L.  T.  Rep. 

N.  S.  662  ;  3  liar.  Law.  Cm.  0.  S.  182. 
Ward  v.  Btefc,  13  C.  B.,  N.  8.,  668. 

,  Sir.  Robert  Fhillimobe. — This  is  a  case  on 
ienrarrer,  and  it  is  necessary  to  make  a  short 
statement  of  the  facts  which  were  before  the  court 
>n  the  former  occasion. 

It  appears  from  the  statement  of  claim  that 
the  Horlock  was  a  sailing  ship,  trading  between 
trfmdon  and  Ipswich;  and  by  a  bill  of  sale, 
ciuly  registered  on  the  11th  June,  1867,  the 
jjSmndant,  John  Horlock,  who  was  then  sole 
bwner  of  the  Horlock,  transferred  to  Thomas 
•Worraker  32-64th  shares  of  the  ship  for  the  sum 
:Sf  320J.  It  appears  by  the  plaintiff's  statement 
*kat  by  a  subsequent  bill  of  sale  Thomas  Worra- 
%er  transferred  his  32-64th  shares  in  the  Horlock 
5D  George  Wright,  the  plaintiff,  for  the  sum  of 
17BL  Now  the  defendant  states,  amongst  other 
Uup  conveying  a  general  denial  of  the  allegation 
if  tne  plaintiff,  that  he  never  at  any  time  signed 
«iy  bill  of  sale,  transferring  any  shares  whatever 
H  the  ship  Horlock ;  that  he  never  sold  any  shares 
O  Thomas  Worraker ;  and,  if  any  such  bill  of  sale 
ras  registered,  or  authorised  to  be  registered,  it 

r  fraudulently  so  registered,  and  without 
knowledge,  consent,  or  authority.  Some 
yidence  was  taken  before  the  court  on  the 
armor  occasion,  when  these  averments  underwent 
iponssion,  and  the  court  suggested  that  the  more 
xpedient  course  would  be  to  raise  the  question  of 
WW  which  appeared  to  result  from  the  evidenoe  on 
tamurrer;  and  that  suggestion  being  adopted  by 
pB)  counsel  on  both  sides,  a  demurrer  has  been 
mt  upon  the  file  of  the  court,  and  the  question 
rhioh  I  have  now  to  decide  is  whether  it  be  valid, 
«F  whether  it  should  be  rejected. 

The  demurrer  is  "  to  so  muoh  of  the  defendant's 
tenement  of  defence  as  alleges  that  the  bill  of  sale 
vgistered  on  the  11th  June  1867,  was  made  and 
<gisteredfrandalently,and  without  the  knowledge, 
anient,  or  authority  of  the  defendant,"  and  says 
f  that  the  same  is  bad  in  law,  on  the  ground  that  as 
£  is  not  alleged  that  the  plaintiff  was  party  to  or  had 
Oiowledge  or  notice  of  the  said  matters  alleged, 
•aid  matters  alleged  afford  no  defence  to  the 
on  the  ground  that  the  plaintiff  having  pur- 
from  the  registered  owner  the  shares 
.  for  a  valuable  consideration,  and  without 
'msf  notice  of  fraud,  has  a  good,  legal,  and  equit- 
ybb  title,  and  is  entitled,  notwithstanding  the 
giA  matters  alleged  to  the  relief  sought  for  in 
jrifl  action,  and  on  other  grounds,  sufficient  in  law 
*B  sustain  the  demurrer/'  It  is  to  be  assumed, 
*fcerefbre,  for  the  purpose  of  discussing  the 
'jaMdity  of  this  demurrer,  that  the  bill  of  sale 
*fM  fraudulently  entered  without  the  knowledge 
jEthe  defendant,  and  the  question  arises  whether 
J]be  plaintiff,  who  is  to  be  assumed  also  to  have 
jSjruoased  from  the  registered  owner  certain 
)J)*res  for  a  valuable  consideration,  and  without 
f^Otioe  of  fraud,  has  a  good  legal  and  equitable 

AleP 

JStaw  the  section,  the  construction  of  which 
OMrns  this  case,  is  sect.  43  of  the  first  Merchant 
trippm*;  Act  (17  &  18  Vict.  o.  104),  which  was 
"  m  1854.    The  words  of  that  section  are : 


io  notice  of  any  trust,  expressed,  implied,  or 
-i ^ —  shall  be  entered  in  the  register  book, 


ivable  by  the  registrar ;  and,  subject  to  any 
and  powers  appearing  by  the  register  book: 
vested  in  any  other  party,  the  registered 


owner  of  any  ship,  or  share  therein,  shall  have 
power  absolutely  to  dispose,  in  manner  herein 
mentioned,  of  such  ship  or  share,  and  to  give  effec- 
tual receipts  for  any  money  paid  or  advanced  by 
way  of  consideration." 

Now,  a  great  number  of  oases  which  the 
ingenuity  and  industry  of  counsel  have  fur- 
nished to  the  court  have  been  cited,  bearing 
upon  the  general  question  of  fraud  in  analo- 
gous cases,  but  I  hope  it  will  not  be  considered 
any  disrespect  to  the  learning  and  industry  of  the 
counsel,  to  whom  I  am  greatly  indebted  for  their 
research,  if  I  decline  to  enter  into  a  consideration 
of  those  oases,  because  the  material  point  in  the 
case  must  turn  upon  the  plain  meaning  of  the 
section  of  the  Act  of  Parliament  to  which  I  have 
referred ;  and  in  spite  of  all  that  has  been  said  on 
the  more  colourable  part  of  it,  there  is  not  much 
difficulty  in  its  construction.  I  know  of  no  case 
which  has  been  cited  to  me  to  the  contrary ;  at  all 
events  I  am  satisfied  that  the  predominance  of 
authority  in  the  cases  cited  before  me  would  sustain 
this  proposition,  that  the  person  purchasing  from 
an  owner  of  registered  property,  for  a  valuable 
consideration,  without  any  notice  of  fraud,  and 
combining,  therefore,  a  legal  and  equitable  title, 
could  not  be  divested  by  any  court  of  that  title 
on  the  ground  of  fraud  to  which  he  was  no  party, 
but  between  the  person  who  Appeared  on  the  re- 
gister as  owner  and  another  person.  I  should 
observe  that  the  bill  of  sale  is  here  upon  the  re- 
gister. 

Now,  the  law  appears  to  be  concisely  laid  down 
in  the  case  of  Heath  v.  Crecdock  (L.  Rep.  10  Gh.  App. 
22)  in  1874,  by  the  Appellate  Court.  The  passage  to 
which  I  am  about  to  refer  is  what  was  said  by 
James,  L.  J.,  upon  the  general  question.  Be  says : 
"  with  regard  to  the  purchasers,  it  appears  to  me 
that  there  are  two  cardinal  principles  and  rules 
of  this  court  involved  both  on  one  side  and  the 
other.  The  first  I  take  to  be  this— which  in 
my  opinion  is  a  rule  without  an  exception — 
that  from  a  purchaser  for  value  without  notice 
this  court  takes  away  nothing  which  that  pur- 
chaser has  honestly  acquired.'  That  term  in  the 
judgment  appears  to  govern  this  case.  Here  is  a 
purchaser  for  value,  without  notice,  honestly 
acquiring  some  interest  in  these  shares.  His 
Lordship  goes  on  to  say,  "  If  the  purchaser  has 
got  possession  of  apiece  of  parchment,  or  of  pro- 
perty, or  of  anything  else  which  he  thought  he 
was  getting  honestly,  this  court,  in  my  opinion, 
has  no  right  to  interfere  with  him,  and  it  would 
be,  in  my  judgment,  interfering  with  him  if,  by  a 
form  of  decree  directing  a  sale  instead  of  a  fore- 
closure or  anything  of  that  kind,  it  merely  did 
indirectly  that  which  it  oould  not  do  directly, 
deprive  him  of  possession  of  land  or  deeds  m 
favour  of  the  plaintiff."  I  do  not  know  what 
words  can  more  exactly  apply  to  the  present  case, 
and  I  assume  that  to  be  a  oorrect  enunciation  of 
the  law;  and  if  that  be,  generally  speaking,  a 
oorrect  statement  of  the  law,  it  is,  if  I  may  say 
so,  d  fortiori  applicable  to  a  case  arising  under  the 
43rd  section  of  the  Act  in  question,  because  the 
object  of  the  Act,  as  it  appears  to  me,  was  to  give 
evidence  of  title  by  the  name  appearing  upon  the 
register. 

It  is  not  necessary  that  I  should  say  that  in  no 
case  would  the  court  inquire  into  whether  a  bill  of 
sal^asUaUegedmthisnase,  transfixing  shares  had 

beeii  registered  in  fraud.    It  is  not  necessary  that  I 
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should  decide  that  question  ;  but  the  question 
which  I  have  to  decide,  and  which  I  desire  to  be 
understood  alone  to  decide,  is  that,  assuming  the 
purchaser  in  this  case  buying  without  notice  of 
fraud,  for  a  valuable  consideration  under  this  bill 
of  sale,  has  become  possessed  of  these  shares,  and 
also — which  is  a  point  that  should  not  be  omitted, 
but  which  I  mentioned  early  in  the  course  of  the 
discussion — has  put  his  name  upon  the  register, 
in  such  case  it  is  not  competent  to  the  court  (and 
I  use  the  phrase  ordinarily  used  in  this  discussion) 
to  look  behind  the  register  for  the  purpose  of 
dispossessing  an  innocent  purchaser,  wnose  name 
is  on  the  register.  He  combines,  in  my  judgment, 
both  a  legal  and  equitable  title  which  it  is  not  com- 
petent for  this  court  to  dispossess  him  of. 

I  must,  therefore,  sustain  the  demurrer.  The 
costs  of  the  demurrer  will  be  costs  in  the  cause. 
Time  allowed  for  appeal  ten  days. 

May  29.  —  Poyser,  for  the  plaintiff,  moved  ex 
parte,  under  the  Supreme  Court  of  Judicature  Act 
1873,  s.  25  (36  &  87  Vict.  c.  66)  and  the 
Supreme  Court  of  Judicature  Act  1875  (38  &  39 
Vict.  6.  77),  sch.  1,  Order  LIL,  rule  4,  for  an  in- 
junction  to  restrain  the  defendants  from  dealing 
with  the  shares  in  the  ship  pending  the  trial  of 
the  action,  and  also  to  restrain  the  Registrar  of 
Shipping  of  the  port  of  London  from  entering  any 
transfers  or  making  any  alterations  in  the  register 
of  the  said  ship,  pointing  out  in  support  of  his 
application  that  a  bond  fide  purchaser  of  the  shares 
of  the  defendant  in  the  ship  would  on  getting 
registered  as  owner  have  a  good  title,  and  possibly 
create  prejudice  to  the  plaintiff's  right  to  enforce 
his  claim,  should  he  be  held  on  the  trial  of  the 
cause  to  be  entitled  to  it.  The  plaintiff  wished  to 
sell  the  ship,  so  as  to  recover  his  claim  from  the 
proceeds ;  but  he  might  not,  even  if  the  sale  of  the 
ship  *as  ordered,  be  able  to  recover  from  the  pro- 
ceeds, should  the  ship  or  shares  in  her  have  been 
in  the  meantime  transferred  to  a  third  party. 

Sir  Robert  Phillimore. — I  grant  the  applica- 
tion, the  injunction  to  last  for  three  months,  sub- 
ject, as  the  motion  is  ex  parte  and  without  notice, 
to  any  application  that  may  be  made  by  the 
defendant. 

Solicitor  for  plaintiff,  F.  B.  Jennings. 

Solicitor  for  defendant,  /.  T.  Hose. 


COURT    OF   APPEAL. 
SITTINGS  AT  LINCOLN'S  INN. 

Report*!  by  H.  P«at,  Esq.,  B*rriiter-At-I*w. 


Friday,  Feb.  2,  1877. 
(Before  James,  L.J.,  and  Brett  and  Amphlett. 

JJ.A.) 

Be  The   Rio   Grjlnde   do  Sul  Steamship  Com- 
pany (Limited). 

Cornpany--Wvnding-up-- Maritime  lien— Disburse- 
ments  by  master  of  ship—Ship  owned  by  com- 
pany in  winding-up — Mortgagee  in  possession  of 
ship — Leave  to  proceed  in  Court  of  Admiralty — 
Costs. 

The  master  of  a  ship  which  belonged  to  a  company, 

requiring  certain  necessaries  for  the  ship's  use, 

drew  a  bill  of  exchange  upon  the  company  in 

mr  of  the  material  iium,  and  gave  the  same  to 


themin  payment  for  such  necessaries.  Ti 

accepted  by  the  company,  but  was  ditkc 

maturity,  and  was  paid  by  the  nuutu 

action  had  been  commenced  against  a 

holder  of  the  bUL 

The  company  was  subsequent  ordered  to 

up,  and  possession  was  taken  of  (U 

mortgagees. 

An  order  was  made  in  chambers  on  the  % 

of  the  master  giving  him  leave  to  proa 

Court  of  Admiralty  to  enforce  his  nuvi 

but  that  order  was  varied  at  the  inste 

liquidator,  and  the  Vice- Chancellor  on 

the  liquidator  should  pay  1502.  into 

answer  the  master  *s  claim,  the  master  u* 

not  to  proceed  in  the  Court  of  Admit 

without  prejudice  to  any  application  by  i 

to^  increase  that  amount,  *f  it  should  i 

dent: 

HeJd,tiuUasihecouHhadnojurisdidionm 

ing-up  over  the  mortgagees  of  the  skis, 

made  in  chambers  giving  the  master  tern 

ceed  in  the  Court  of  Admiralty  was  right 

Be  The  Australian  Direct  Steam  Narigili 

pany  (L.  Rep.  20  Eq.  325),  dislinguisksi 

Held,  also,  that  the  master  was  entiled,  set 

be  repaid  the  amount  paid  by  him  on  & 

exchange  with  interest,  but  also  to  be  * 

costs,  charges,  and  expenses  property  ism 

the  winding-up,  and  that  the  fund  is  ami 

be  increased  to  an  amount  sufficient  to  cm 

costs,  charges,  and  expenses;  but  that  km 

•   entitled  to  the  costs  of  consulting  kiisM 

whether  he  had  any  defence  to  the  adio%bM 

against  him  on  the  biu  of  exchange.         \ 

Order  of  Bacon,  V.O.  varied.  ■ 

This  was  an  appeal  from  a  decision  of  li 

V.C. 

The  facts  of  the  case  were  as  follow :        J 

The  Bio  Grande  do   Sul  Steamship  Oasf 

(Limited)  were  the  owners  of  the  British  m 

ship  Conde  d'Eu,  of  which  Captain  B.&M 

was  the  master,  and  which  was  mc 

Messrs.  W.  Hamilton  and  Co.,  of 

secure  8000L,  and  also  a  current  account. 

In  July  1875,  the  ship  being  on  a  v 
South  America  to  London,  touched  at 
Santa  Crux,  in  the  Island  of  Tenerifk,i 
the  master  requiring  coals  and  other  nee 
for  the  ship's  service,  obtained  them  from 
Bruce,  Hamilton,  and  Co.  of  that  por%i 
of  126L  9*.  4d.,  and,  in  order  to  pay  for 
drew  a  bill  of  exchange  for  that  sum 
company  in  favour  of  Messrs.  Brace, ' 
and  Co.,  and  delivered  it  to  them. 

This  bill  of  exchange  was  endorsed  1 
Bruce,  Hamilton,  and  Co.  to  the  order 
Bruce,  and  on  the  4th  Aup.  1875, 
the  company. 

The  bill  fell  due  on  the  6th  Sept.  18& 
presented  for  payment,  bat  was  "" 
the  company. 

On  the  8th  Sept.  George  Bruce  apj 
ment  of  the  bill  to  Captain  Turner, 
in  London.    He  at  first  refused  to 
thereupon  commenced  an  action  a 
the  17th  Sept.  however,  he  paid  I 
for  the  amount  of  the  bill,  with  ii_, 
having  consulted  his  solicitor  in 
and  been  advised  that  he  had  no 
action. 
On  the  16th  Sept.  the  mortgaj 
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on  of  the  ship,  and  their  solicitor  wrote  to 
aptain  Turner,  informing  him  of  that  fact,  and 
avting  that  he  might  consider  himself  from  that 
me  in  their  employment  as  master  of  the  ship, 
id  from  that  time  he  received  his  pay  as  master 
om  the  mortgagees. 

Hi*  solicitors  afterwards  applied  to  the  mort- 
tgees  for  repayment  of  the  1292.  6s.  5<i,  and  not 
oeiving  the  amount,  they  threatened  to  take 
imediate  proceedings  in  the  Court  of  Admiralty 

arrest  the  ship. 

On  the  21st  Sept.  an  order  was  made  by  Bacon, 
.0.,  for  the  winding-up  of  the  company. 
On  the  23rd  Sept.  the  solicitor  of  the  mortga- 
ge wrote  to  Captain  Turner's  solicitor,  and 
tiled  his  attention  to  the  decision  of  the  Master 
'  the  Bolls  in  Re  The  Australian  Direct  Steam 
avigaUon  Comvany  (L.  Bep.  20  Eq.  325),  as  an 
ithority  that  tne  proper  course  for  Capt.  Turner 
>  adopt  was  to  proceed  in  the  winding-up,  and 
rt>  in  the  Court  of  Admiralty. 
Accordingly,  on  the  28th  Sept.,  Capt.  Turner 
oik  out  a  summons  in  the  winding-up,  asking 
•fc  the  1262.  9*.  5<£,  and  the  amount  of  his 
■te  of  and  incidental  to  the  action,  and  of  and 
3uiental  to  the  summons,  might  he  forthwith 
id  in  full  out  of  the  company's  assets,  or  a 
ficient  security  given  by  the  liquidator  for  pay- 
nt  in  full,  or  that  the  ship  might  be  sold  and 

cunount  of  his  disbursements  and  costs  paid  to 
i  oat  of  the  proceeds  of  sale,  or  that  he  might 
yti  liberty  to  proceed  in  the  Court  of  Admiralty 
LMust  the  ship,  and,  so  far  as  might  be  neces- 
"s  against  the  company,  and  the  liquidator  and 

^mortgagees,  or  to  take  and  pursue  such  other 
Eddies  in  the  Admiralty  Court  as  he  was 
tiled  to. 

xi  the  1st  Oct.  an  order  was  made  in  chambers 
Sie  Chief  Clerk  that  Capt.  Turner  should  be  at 
er*ty  to  institute  a  suit  in  the  Court  of  Admi- 
9  against  the  ship,  and  so  far  as  might  be 
'fc  scary,  against  the  company  and  the  liquidator, 
"hoover  tne  1262.  9s.  5d.,  and  his  costs  of  and 
■Cental  to  the  action  and  the  summons,  and  of 
incidental  to  the  suit  in  the  Court  of 
smiralty. 

"xi  the  5th  Oct.,  on  a  motion  made  in  the 
ig-up  by  the  provisional  liquidator  to  vary 
order,  t  Bacon,  V.C.,  made  an  order  that 
_,  Turner  undertaking  not  to  institute  a  suit 
^ie  Court  of  Admiralty,  the  provisional  liqui- 
&  or  the  official  liquidator  for  the  time  being 
told,  out  of  the  first  moneys  that  should  come  to 

"hands,  pay  the  sum  of  1502.  into  court  to  the 
c3it  of  a  separate  account  to  answer  Capt. 
^Tier's  claim,  but  that  this  payment  should  be 
ftiout  prejudice  to  any  application  Capt.  Turner 
£ht  make  to  increase  tne  amount  in  case  it 
*nld  be  insufficient  to  satisfy  his  claim. 
=31  compliance  with  this  order  the  1502.  was  paid 
O  court. 

Dn  the  4th  Aug.  1876,  Capt.  Turner  took  out  a 
■noons  in  the  winding-up  to  increase  the  1502. 
%  sum  sufficient  to  meet  the  taxed  costs  incurred 
Jbim  in  defending  the  action  against  him  on  the 
k  of  exchange,  and  the  costs  of  and  incidental  to 
h  summons  of  the  28th  Sept.  1875,  and  the  pro- 
■dings  subsequent  thereto,  and  of  and  incidental 
motion  of  the  5th  Oct.  1875. 
j  summons  was  adjourned  into  court,  and 
on  lor  hearing  on  the  28th  Nov.  1876,  when 
V.G.,  refused  to  allow  Capt.  Turner  any 


costs  of  defending  the  action  or  of  the  summonses 
and  other  proceedings  in  the  winding-up,  but 
ordered  that  out  of  the  1502.  standing  in  court,  the 
sum  of  1262.  9*.  5c£,  with  interest  thereon  at  the 
rate  of  5  per  cent,  per  annum  to  the  31st  Dec. 
1876,  should  be  paid  to  him,  and  that  the  residue 
of  the  1502.  should  be  paid  to  the  official  liquidator. 
From  that  part  of  the  order  which  refused  to 
give  him  any  costs,  Capt.  Turner  appealed. 

Fischer  Q.C.  and  Stirling,  for  the  appellant. — 
The  case  of  Be  The  Australian  Direct  Steam  Navi- 
gation Company  (L.  Bep.  20  Eq.  325),  upon  which 
the  Vice- Chancel  lor  founded  hid  decision,  is  in 
many  respects  distinguishable  from  the  present 
case.  Here  the  appellant  had  a  valid  lien  before 
the  commencement  of  the  winding-up,  and  he 
obtained  the  leave  of  the  court  to  institute  a  suit 
in  the  Court  of  Admiralty,  while  in  that  case  the 
master  of  the  ship  proceeded  without  the  leave  of 
the  court,  and  there  were  no  mortgagees,  but  all 
the  parties  were  before  the  court  in  the  winding-up. 
The  appellant  was  justified  in  taking  the  proceed- 
ings whioh  he  did  in  the  winding-up,  and  therefore 
he  is  entitled  to  the  costs  of  all  those  proceedings. 
He  is  also  entitled  to  his  costs  of  defending  the 
action  on  the  bill  of  exchange,  and  also  the  cost  of 
consulting  his  solicitor  whether  he  could  successfully 
defend  that  action  :  (Smith  v.  Howell,  6  Ex.  730-6.) 
It  is  well  settled  that  a  master  of  a  ship  is  entitled 
to  a  lien  on  the  ship  for  his  disbursements  for 
necessaries  supplied  to  the  ship,  and  that  his  lien 
is  paramount  to  everything  but  the  lien  of  the 
seamen  for  their  wages : 

The  Mary  Anne,  13  L.  T.  Bep.  N.  S.  384 ;  L.  Bep.  1 
Ad.  AE.  13;  2  Mar.  Law.  Cas.  O.  S.  294 ; 

The  Bold  Buccleueh,  7  Moore  P.  0. 267 ; 

The  Feronia,  L.  Bep.  2  Ad.  &  E.  65;    3  Mar.  Law. 
Cas.  O.  S.  54. 

It  may  be  objected  that  this  is  a  mere  appeal  for 
costs,  but  it  involves  a  question  of  principle : 

CottereU  v.  Stratton,  28  L.  T.  Bep.  N.  8.  218 ;  L.  Bep. 
8  Ch.  295. 

They  also  referred  to 

Aadiaon  on  Contracts,  1065. 

Kay,  Q.C.  and  Speed,  for  the  respondent. — 
Except  as  regards  the  costs  of  the  action  on  the 
bill  of  exchange,  this  is  a  mere  appeal  for  costs  in 
a  matter  which  was  within  the  discretion  of  the 
Vice-Chancellor.  As  to  the  action,  the  appellant, 
as  drawer  of  the  bill,  was  clearly  liable,  and  was 
not  justified  in  incurring  any  costs.  And  the 
decision  of  the  Master  of  the  Bolls  in  Be  The 
Australian  Direct  Steam  Navigation  Company  is  a 
direct  authority  that  costs  should  not  be  given  to 
the  appellant. 

No  reply  was  called  for. 

James,  L.J. — Though  it  has  been  argued  that 
this  is  merely  an  appeal  for  costs,  it  really  in- 
volves an  important  question  of  law  and  principle. 

The  appellant  drew  a  bill  of  exchange  upon 
the  company  for  expenses  which,  it  was  not  dis- 
puted, were  properlv  incurred  by  him  on  behalf 
of  the  ship.  Beyond  all  question  he  had  a  lien  on 
the  ship  for  the  amount  of  those  expenses,  and  his 
lien  was  paramount  to  the  claim  of  the  mort- 
gagees. The  bill  was  dishonoured  at  maturity, 
and  the  appellant  paid  it,  as  he  was  bound  to  da 
Thereupon  he  was  minded  to  take  proceedings 
against  the  ship  in  the  Court  of  Admiralty,  as 
he  lawfully  might  do  as  against  both  the  mort- 
gagees and  the  company,  who  were  the  owners  of 
the  equity  of  redemption.    In  this  state  of 
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be  received  a  letter  from  the  solicitors  of  the 
mortgagees,  directing  his  attention  to  the  decision 
of  the  Master  of  the  Bolls  in  Be  The  Australian 
Direct  Steam  Navigation  Company  (L.  Rep.  20  Eq. 
325),  where  it  was  held  that  the  proper  mode  of 
enforcing  a  maritime  lien  on  a  vessel  belonging  to 
a  company  which  has  been  ordered  to  be  wound- 
up, is  by  a  proceeding  in  the  winding-up,  and  not 
by  a  proceeding  in  rem  in  the  Admiralty  Court. 
The  appellant  acted  upon  the  information  thus 
given  to  him,  and,  in  accordance  with  that  deci- 
sion, he  took  out  a  summons  in  the  winding-up, 
varied  as  the  circumstances  of  the  case  required, 
because  the  mortgagees  were  not  parties  to  the 
proceedings  in  the  winding-up.    The  court  had  no 
jurisdiction  in  the  winding-up  to  summon  the 
mortgagees  before  it,  or  to  decide  any  question  as 
between  the  appellant  and  them.    Therefore  he 
took  out  a  summons,  asking  for  an  alternative 
order,  either  that  his  claim  and  costs  might  be 
paid  or  secured  in  the  winding-up,  or  that  he  might 
be  at  liberty  to  institute  proceedings  in  the  Court 
of  Admiralty.    An  order  was  accordingly  made  in 
chambers,  on  the  1st  Oct,  giving  him  leave  to  in- 
stitute proceedings  in  the  Court  of  Admiralty,  and 
I  feel  bound  to  say  that,  in  my  opinion,  notwith- 
standing everything  that  has  been  said  to  the 
contrary,  that  order  was  precisely  the  right  order 
to  make,  unless  the  liquidator  had  then  been  able 
and  willing  to  give  the  appellant  sufficient  security 
for  the  satisfaction  of  his  claim,  and  his  costs, 
charges,  and  expenses  properly  incurred  as  an  in- 
cumbrancer of  the  ship.    It  appears  to  me  that 
that  order  was  a  right  order,  ana  that  the  appel- 
lant's costs  of  obtaining  that  order  were  costs  pro- 
perly incurred  by  him  as  an  incumbrancer.   After- 
wards the  liauidator  took  out  a  summons  to  have 
that  order  discharged,  but  the  order  has  never 
been  in  fact  discharged,  and  there  has  been  no  ad- 
judication that  it  was  not  a  right  order.    With  all 
deference  to  the  opinion  of   the  learned  Vice- 
Chancellor,  it  seems  to  me  that  the  order  of  the 
5th  Oct.  could  only  have  been  made  with  the 
consent  of  the  parties,  and  that  the  effect  of  it 
was  only  to  provide   that   the   appellant's  claim 
should  be   secured  in  another  way.      The  Vice- 
Chanceilor  thereby  ordered  that  1502.  should  bo 
brought  into  court  by  the  liauidator  to  answer  the 
appellant's  claim,  ana  the  order  was  expressly  made 
without  prejudice  to  any  application  by  him  to  in- 
crease the  amount.     So  far  from  the  Vice-Chan- 
cellor's order  of   the  5th  Oct.  being  a  judicial 
decision  that  the  order  made  in  chambers  on  the 
1st  Oct.  was  incorrect,  it  proceeded  on  the  footing 
that  it  was  correct,  for  the  proceedings  under  it 
were  stayed  only  upon  the  terms  of  the  liquidator 
giving  the  appellant  all  that  whioh  he  would  have 

got  in  the  Court  of  Admiralty.  In  that  court  his 
en  on  the  ship  would  have  been  held  to  include 
all  costs,  charges,  and  expenses  properly  incurred 
in  enforcing  it.  It  seems  to  me  that  the  object  of 
the  order  of  the  5th  Oct.  was  to  bring  into  court 
a  sufficient  sum  as  a  security  for  that  which  he 
would  have  been  entitled  to  as  against  the  ship. 

The  appellant  is,  therefore,  entitled  to  be  repaid 
the  money  paid  by  him  on  the  bill  of  exchange, 
and  to  be  paid  his  costs  in  the  winding-up  pro- 
ceedings, that  is  to  say,  his  costs  beginning  with 
the  order  made  in  chambers  on  the  first  summons, 
and  his  costs  of  all  subsequent  proceedings,  down 
to  and  including  his  costs  of  the  present  appeal. 
As  Lu  lite  costs  of  the  action  agaiubt  hi  in  ou  the 


bill  of  exchange,  the  Vioe-Chanceflor  w 
opinion  that  he  could  not  be  entitled  to  lets 
of  ascertaining  whether  he  could  socttri 
defend  the  action.  The  utmost  he  can  haw 
perly  expended  in  that  way  would  be  <k  84 
asking  his  solicitor  whether  he  had  any  del 
There  will,  therefore,  be  no  order  with  rape 
the  costs  of  that  action,  but  the  Vice-Chanca 
order  must  be  varied  by  giving  the  appefl* 
costs,  charges,  and  expenses  properly  mean 
the  proceedings  in  the  winding-up,  and  if  i 
sary  the  amount  paid  into  court  matt  ft 
creased. 

Brett,  J  JL — I  am  of  the  same  opinion. 

The  only  reasonable  costs  of  defending  the  i 
on  the  bill  of  exchange  would  have  been  &.£ 
asking  a  question  which  any  solicitor'i  dak 
have  answered  at  once.  As  for  the  costs'] 
winding-up  proceedings,  when  the  master  f 
ship  baa  paid  the  bill  of  exchange  he  waii 
same  position  as  if  he  had  actually  peM! 
necessary  disbursement  for  which  the  fal 
given.  The  foot  that  here  the  mortgage*  i 
possession  makes  an  important  difference  ■ 
sufficient  to  distinguish  this  case  fromtkft 
before  the  Master  of  the  Bolls :  {ReiheAa* 
Direct  Steam  Navigation  Company,  L.  Ben,! 
325.)  That  decision  would  seem  to  show  M 
case  like  this  it  wonld  be  necessary  to  ofataa 
leave  of  the  Court  of  Chancery  to  institute  sal 
ings  in  the  Court  of  Admiralty.  Then,  at  m  A 
of  Chancery  had  no  jurisdiction  in  the  vnrftj 
over  the  mortgagees,  the  master  of  theihfi 
not  obtain  all  that  he  was  entitled  to  **m 
proceeded  in  the  Court  of  Admiralty.  Hit 
therefore,  as  a  matter  of  law,  entitled  to  In* J 
to  proceed  in  that  court.  As  a  favours1! 
liquidator,  the  order  giving  him  that  ]**J 
afterwards  altered  by  the  order  of  the  54f 
which,  in  my  opinion,  was  practically  a 
order,  though  in  form  it  was  not  so. 

The  appellant  is,  therefore,  entitled  to  b| 
not  only  what  he  has  paid  on  the  bill  of  erir 
but  also  his  costs,  charges,  and  expo*1 
mortgagee  in  the  usual  way. 

Amfhlett,  J  A — I  am  of  the  same  opioa 
Order  of  Bacon,  P.O.,  accordingly  *+\ 

Solicitors  for  the  appellant,  Barnetud 
Solicitors  for  the  respondent,  Nicdt  S»J 
Jones. 
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Feb.  5  and  6, 1877. 
(Before  Mellish,  L.  J.  and  Baggaiuxi 
Bkamwell,  JJJL) 
Keith  and  another  t?.  Burrows  ad 
Mortgage  of  ship — Bights  of  mortgtw 
The  mortgagee  of  a  ship  is  only  emwdj 
freiglvt  as  is  accruing  due  by  a 
when  he  takes  possession. 
M.  mortgaged  his  ship  to  plainUfs.   Jti 
bought  a  cargo  in  California  on 
bills  of  lading  to  P.'s  order  w 
nominal  freight  of   Is.    per 
voyage  defendants,  without 
mortgage,  which  was  not 
money  to  M.  on  ike  security 
dial  a  and  AT.  sold  t'.u*  cargo  ta.i 
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containing  the   following  clause,  "As  cargo  is 

coming  on  ship  $  account  freight  is  to  be  com' 

puted  ai  55*.  per  ton,  and  invoice  to  be  rendered 

accordingly."  Defendants  made  further  advances 

to  M.,  who  paid  for  the  cargo,  received  the  bills  of 

lading,  and  handed  tluem  to  defendants  with  an 

assignment  indorsed  of  M.'s  interest  in   "the 

within  freight,"  expressed  to  be  "  at  the  rate  of 

55s.  per  ton,  and  not  tlie  nominal  amount  of  Is. 

per  ton."     Plaintiffs  registered  their  mortgage. 

The  ship  arrived,  and  plaintiffs  took  possession 

and  claimed  55*.  per  ton  freight.    Defendants  by 

arrangement  acquired  J.'s  rights. 

reld  {reversing  the  judgment  of  the  Common  Pleas 

Division),  that  the  55*.  per  ton  was  not  realty 

freight,  but  part  of  the  price  of  the  cargo,  that 

there  was  no  freight  beyond  Is.  per  ton  accruing 

when  plaintiffs  took    possession,  and  therefore 

plaintiffs  were  not  entitled  to  freight  beyond  Is. 

per  ton. 

ffbal  from  the  judgment  of  the  Common  Fleas 
[vision  in  favour  of  the  plaintiffs  on  the  following 
eoiai  ease: 

1.  The  plaintiffs  are  merchants  carrying  on 
uriness  under  the  style  or  firm  of  James  Wyllie 
kd  Co.,  in  London.  The  defendants  are  corn* 
store  and  brokers  carrying  on  business  under 
«  style  or  firm  of  Burrows  and  Perks,  in  London. 
le  action  is  brought  by  the  plaintiffs  who  claim 
i  mortgagees  in  possession  of  the  ship  Stone- 
fuse  to  recover  moneys  alleged  to  have  become 
M  and  payable  in  respect  of  freight  from  the 
Andante  under  the  circumstances  hereinafter 

riring. 
Mr.  John  Morison,  of  Billiter-  street,  trading 
der  the  style  or  firm  of  John  Morison  and  Co., 
»»  during  the  period  covered  by  this  case,  the 
S stored  owner  of  sixty  sixty- fourths  of  the 
Rehouse,  Mr.  Bley,  the  captain,  being  the 
istered  owner  of  the  remaining  four  sixty - 
rths. 

-»  On  the  1st  Doc.  1874,  Morison  executed  a 
Ertgage  of  his  sixty  sixty-fourths  of  the  ship 
favour  of  the  plaintiffs  to  secure  7500L  and 
Barest  in  account  current,  and  any  further  sum 
Lob  might  become  due. 

»•  The  8tonehouse  was  at  this  time  at  San 
fenoisco  seeking  employment,  and  the  freight 
srket  being  disorganised  owing  to  a  recent  com- 
snial  failure,  her  captain,  Bley,  determined, 
sxier  than  accept  the  low  offers  of  freight  which 
Ke  being  made  in  the  thick  of  the  crisis,  to  load 
■argo  of  wheat  "  on  account  of  the  ship  "  hoping 
its  sale  in  England  to  realise  a  better  margin 

mi  what  was  available  as  freight  at  the  port  of 
■ding. 

a.  Accordingly  a  cargo  of  23,644  sacks  of  wheat 
■ring  the  cargo  in  respect  of  which  the  present 
dm  arises)  was  obtained  through  Messrs.  Parrott 
3  Co.,  merchants  at  San  Francisco,  and  shipped 

board  the  Stonehouse.  The  invoice,  dated:  the 
d  Dec.  1874,  stated  that  the  wheat  was  shipped 

Parrott  and  Co.  on  board  the  Stonehouse  bound 
XVdmouth  or  Downs  for  orders,  consigned  to 
tar,  that  is  to  the  order  of  Parrott  and  Co.  (they, 

*  keeping  control  over  the  cargo  until  the 
Hot  found  by  them  for  the  purchase  thereof 
Hid  be  paid)  by  order  of  John  Morison  and  Co. 
axooouDt  and  risk  of  whom  it  might  concern. 

*  Bills  of  lading  were  made  out  for  the  wheat 
twerable  to  the  order  of  and  were  handed  to 
tsrost  end  Co.,  stating  the  freight  payable  on 


delivery  to  be  Is.  per  ton.  Parrott  and  Co. 
simultaneously  drew  bills  of  exchange  on  Morison 
at  sixty  days'  sight  against  the  wheat,  to  recoup 
themselves  for  the  price  of  the  wheat  and  their 
commission,  and  sold  the  bills  of  exchange  with 
three  bills  of  lading  indorsed  by  Parrott  and  Co., 
attached  thereto  to  the  Bank  of  British  North 
America. 

7.  It  is  a  common  practice  in  many  places  for 
foreign  shippers,  when  a  cargo  is  to  be  shipped 
"  for  the  account  of  the  ship,"  to  draw  bills  of 
lading  for  a  nominal  instead  of  a  blank  freight, 
there  being  an  opinion  among  merchants  that  a 
blank  freight  is  not  a  desirable  thing. 

8.  On  or  about  the  3rd  Deo.  1874,  the  Stone- 
house sailed  from  San  Francisco.  The  rate  of 
freight  general  at  this  date  at  San  Francisco  was 
only  55a.  per  ton ;  but  the  plaintiffs  were  informed 
by  Morison  that  they  would  receive  5000Z.  to  60001. 
for  the  freight  of  the  Stonehouse.  The  defen- 
dants, however,  did  not  know  that  Morison 
had  given  the  plaintiffs  any  information  on 
the  subject  or  that  they  had  any  interest  in  the 
ship. 

9.  On  the  21st  Dec.  1874,  Morison  accepted  the 
bills  of  exchange  payable  at  the  London  and 
County  Bank  on  the  22nd  Feb.  1875. 

10.  On  the  1st  Jan.  1875,  Morison  effected  two 
policies  of  insurance  in  respect  of  the  Stonehouse 
on  freight  valued  at  4000Z.  and  1000L  respectively. 

11.  The  sum  necessary  to  meet  the  bills  of  ex- 
change at  maturity  was  10,3641.  19s.  4d. ;  and  at 
some  time  in  December  or  the  beginning  of  January 
it  had  been  arranged  between  Morison  and  the 
defendants,  that  the  defendants  should  advance  to 
Morison  the  money  necessary  for  the  purpose,  that 
the  defendants  in  turn  should  be  at  liberty  to  sell 
the  cargo,  and  receive  the  proceeds  of  sale  on 
Morisous  account,  and  that  the  bills  of  lading  and 
policies  of  insurance  should  bo  deposited  with 
the  defendants  as  security  for  their  advances. 

12.  Before  making  and  carrying  out  this  arrange- 
ment with  Morison,  the  defendants  searched  tne 
ship's  register  at  the  Custom  House,  and  found 
that  sixty  sixty-fourths  were  registered  in  Mori- 
son's  name,  and  that  there  was  no  incumbrance 
whatever  on  the  register.  The  defendants  had  no 
notice  in  any  way  that  Morison  had  mortgaged  his 
shares  in  the  Stonehouse. 

13.  On  the  4th  Jan.  1875,  the  defendants 
advanced  to  Morison  3000J.,  and  shortly  after- 
wards, in  pursuance  of  the  arrangements  then 
made,  received  from  him  the  former  of  the  two 
policies,  being  the  policy  on  freight  valued  at 
4000L 

14.  On  the  2nd  Feb.  1875,  Morison  executed 
another  mortgage  in  similar  terms  of  his  interest 
in  the  ship  to  the  plaintiffs  to  secure  40001.  and 
further  advances.  Morison,  subsequently  on  the 
2nd  March  1875,  further  mortgaged  his  interest  in 
the  Stonehouse  to  Joseph  Harrold,  who  registered 
his  mortgage  on  the  3rd  March  1875,  and  thus 
became  the  first  mortgagee,  the  plaintiffs  not 
having  registered  their  mortgages  until  the  6th 
March  1875,  as  hereinafter  mentioned. 

15.  On  or  about  the  16th  Feb.  1875,  the  defen- 
dants offered  the  cargo  of  wheat  for  sale  to  divers 
persons  on  cost  freight  and  insurance  terms,  but 
did  not  succeed  in  obtaining  a  purchaser  until  on 
the  19th  Feb.,  they  effected  a  sale  of  the  cargo  on 
the  terms  hereinafter  appearing. 

16.  On  the  19th  Feb.  1875,  the  defendants,  on 
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behalf  of  Morison  and  on  their  own  account  to  the  I 
extent  of  their  advances,  sold  the  cargo  to  Henry 
Jump  and  Sons,  of  Liverpool.    The  following  is  a 
copy  of  the  contract  signed  by  Harris  Brothers  and 
Co.,  brokers,  on  behalf  of  the  buyers  : 

London,  19th  Feb.  1875. 

Bought  of  Messrs.  John  Morison  and  Co.,  through 
Messrs.  Barrows  and  Perks,  for  Messrs.  Henry  Jump 
and  Sons,  Liverpool,  a  oargo  of  Californian  wheat  of  fair 
average  quality,  of  the  season's  shipment  when  shipped. 

Shipped  per  Stonehouse,  first  class,  from  San  Fran, 
oisoo,  bill  of  lading  dated  about  2nd  Deo.  1874,  say  23,644 
bags,  containing  3,089,7751b.,  at  the  price  of  43t.  6d.  per 
qr.  of  5001b.  Hhipped ;  bags  weighed  and  paid  for  as 
wheat,  including  freight  and  insurance  to  any  safe  port 
in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
calling  at  Falmouth  or  the  Downs  for  orders.  Vessel  to 
discharge  afloat.  No  charge  for  dunnage  or  bags.  Pay- 
ment oash  in  London  within  seven  days,  less  discount 
for  unexpired  portion  of  two  months  from  this  date  at  5 
per  cent,  per  annum  in  exchange  for  bill  of  lading  and 
policies  of  insurance  (free  of  war  risk)  effected  with  ap- 
proved underwriter's,  but  for  whose  solvency  sellers  are 
not  responsible.  Damage  by  sea  water  or  otherwise,  (if 
any)  to  be  taken  as  sound. 

Invoice  quantity  is  to  be  final ;  sellers  to  pay  our 
brokerage  of  i  per  cent.,  contract  cancelled  or  not  can- 
celled. Any  average  incurred  before  this  date  to  be  for 
account  of  and  settled  by  sellers  ;  sellers  to  give  policies 
of  insurance  for  2  per  oent  over  the  invoice,  amount  in. 
eluding  the  i  per  omt.,  and  any  amount  over  this  to  be 
for  sellers'  account;  three  days  for  waiting  orders  at 
port  of  call ;  to  discharge  aoooraing  to  the  custom  of  the 
port.  Should  any  dispute  arise,  it  is  agreed  by  buyer 
and  seller  to  leave  the  same  to  be  settled  by  two  London 
eornfaotors  respectively  chosen,  with  power  to  call  in  an 
umpire,  whose  decision  is  to  be  final. 

As  cargo  is  coming  on  ship's  aooount,  freight  is  to  be 
computed  at  55s.  per  ton  of  22401b.,  and  invoice  to  be 
rendered  aooordingly. 

Harbis  Brothers  and  Co.,  Brokers. 

17.  The  defendant  would  have  had  a  difficulty 
in  disposing  of  the  cargo  without  allowing  an 
amount  equivalent  to  freight  to  remain  unpaid 
until  the  vessels'  arrival,  and  would  not  have  ob- 
tained so  large  a  price  for  it. 

18.  In  accordance  with  the  above  contract  an 
invoice  was  subsequently  made  out  by  Morison, 
of  which  the  following  is  a  copy  : 

a  Invoice  of  oargo  wheat  per  Stonehouse  at  San  Fran- 
cisco sold  to  Messrs.  Henry  Jump  and  Sons,  Liverpool, 
as  per  contract  of  19th  Feb.  1875  : 

23,644  sacks  wheat,  weighing  3,089,7751b.    £       8.  d 

=  6179;^qr.,  at  43s.  6d.  per  5001b.   ...  13,440  10  5 

Freight  on  tons  1397  :  7  : 1 : 3,  55s.  per 

22401b 3,793    5  0 


Brokerage,  i  per  cent. 


9,647    5    5 
67    4    0 


9  580    1 
Interest  from  26th  Feb.  to  19th  April, 
fifty-two  days  at  5  °/0   68 


4  10 


£9,511  16    7 


London, 22nd  Feb. 1875. 


BUBROWS  A.ND  PlRKS. 


19.  On  the  22nd  Feb.  1875  Morison  obtained  a 
further  advance  from  the  defendants  of  9000L, 
making,  with  the  sum  of  3000J.  previously  ad- 
vanced, the  sum  of  12,0002.  With  such  advance 
he  paid  the  said  bills  of  exchange  at  maturity,  and 
received  the  bills  of  exchange  and  the  bills  of 
lading  thereto  attached  from  the  London  and 
County  Bank,  as  arranged  with  the  defendants. 

20.  On  the  23rd  Feb.  1875,  in  pursuance  of  such 
last  mentioned  arrangement,  Morison  handed  the 
bills  of  exchange,  with  the  three  bills  of  lading 


attached,  to   the   defendants,  and  the 
memorandum  was  endorsed  on  the  bills  of  1 
and  signed  by  Morison  : 

We  assign  oar  interest  in  the  withm  freight  to] 
Burrows  and  Perks,  London,  whose  receipt.  « 
their  appointed  agent,  will  be  sufficient  dkcavf 
freight  assigned  is  at  the  rate  of  55*.  per  toe,  i 
the  nominal  amount  of  Is.  per  ton. 

24th  Feb.  1875.  J.  Moanoi  ■ 

Such  endorsement,  although  dated  tfa 
Feb.  1875,  was  not  really  made  and  signs 
about  the  26th  Feb. 

21.  At  the  same  time  Morison  handed 
defendants  the  aforesaid  invoice,  made  out  i 
suance  of  the  contract  with  Messrs.  H.  Jus 
Sons  for  transmission  to  the  buyers,  togtfta 
a  letter  to  the  defendants  themselves,  date 
25th  Feb.  1875,  and  enclosing  the  polio*  a 
referred  to,  which  letter  was  as  follows: 

21,  Billiter-street,  25th  Jail 
Messrs.  Burrows  and  Perks. 
Dear  8irs,— We  further  give  you  is  sees^rssl| 
insuranoe  on  wheat  15001.  and  on  freigbtilOwtjSl 
the  Stonehouse.  Should  this  vessel  be  lost,  wwfcssl 
will  give  us  the  oolleotion  on  them  ss  well  mm\ 
former  policies.  J 

J.  MosiioiinvJ 

Both  of  the  above  policies  are  in  the  JbaA 
eurance  Company.  1 

22.  The  invoice  was  dnly  forwarded  by  this 
fendants  to  H.  Jump  and  Sons,  who  that* 
paid  the  balance  thereon  appearing  of  95UL1&J 
in  pursuance  of  their  contract  The  cap* 
subsequently  resold  by  Jump  and  Sowtt*| 
T.  Smythe  and  Co.,  of  Liverpool. 

23.  On  the  6th  of  March,  1875,  the 
duly  registered  their  mortgages. 

24.  On  the  13th  of  April,  1875,  the  8 
arrived  at  Falmouth  for  orders.  She  wa 
taken  possession  of  by  Mr.  Harrold  sod  & 
tiffs,  aB  first  and  second  mortgagees  res; 
Mr.  Harrolds  debt  being  more  than 
the  ship,  he  laid  no  claim  to  the  &*$£. 
Stonehouse  proceeded  in  the  possession  of  U 
and  the  plaintiffs,  to  Liverpool,  where  she  s*| 
on  19th  April  1875,  on  which  <kj  *J 
Low  less  and  Co.,  on  behalf  of  the  defam 
wrote  a  letter  to  the  plaintiffs*  attorney*,  M 
Freshfields  and  Williams,  as  follows : 

Dear  Sirs, — We   have   a   telegram  that  tsi 
(Stonehouse)  is  now  off  the  port,  and  that  ttt 
a  falling  one.    Should  there,  therefore,  be  anj 
in  obtaining  delivery,    the   purchasers  nay 
their   bargain,   and   a   loss   of  10001.  migat 
sustained,  in  addition  to  the  charges  for  k. 
warehousing— will  yon,    therefore,  please  kt 
your  determination  instantly.    We  are  obtigai 
yon  notice  that  our  clients  will  seek  to 
damages  sustained  from  Messrs.  Wyllie  and 
have  given  you  special  notice  of  the  cam 
order  that  our  clients  may  be  entitled  to 
hope,  however,  that  there  will  be  no  neossaJBj 

Lowim 

25.  The  plaintiffs  refused  to  allow! 
T.  Smythe  and  Co.,  to  take  delivery  of  i 
except  on  payment  of    freight  at  5oa 
and  were  prepared  to  protect  thei 
manner    indicated    in    the    Merchant 
Amendment  Act  1862,  but  to  avoid 
of   the  cargo  and  the  deterioration 
penses  which  would  have  been  the 
the  following  agreement  was  lasdt 
plaintiffs  and  the  defendants, 
spective  attorneys : 

It  is  hereby  agreed  between  Vi 
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anas,    M  repreientin?  H«i».   James  Wvllie   and 

■nd  Mmin.  Lowleei  and  Co.,  and  lepraeentinB 
*».  Burrows  uid  Perki,  that  3500(„  bsiuB-  tin 
mt  of  freight,  oil  the  ottjro  of  the  ahip  Stonehouie, 
*d  bj  Heaera.  Jamea  Wyllio  and  Co.,  as  aeaond 
gwgee*  in   poiseseion   of   the   Stonthoutt,  shall  ba 

into  U>«  London  uid  Weatminater  Bank,  in  tie 
i  iwn  of  Meant*.  Freahfieida  and  Williama,  uid 
an.  LowIbsb  uid  Co.,  to  abide  the  raanlt  of  an  action 
i  brought  bj  Meeara.  James  Wyllie  and  Co.,  agaiaat 
Era.  Borrows  and  Perka,  who  fioreby  admit  for  tha 
ones  of  the  action,  that  they  are  the  owner*  of  tha 
o  under  the  bill  of  lading  thereof,  and  liable  to  pay 
tever  freight  may  ba  doe  thereon.  The  action  to  ba 
manned  within  thirty  dayi  from  thia  data,  and  duly 
Wasted.  In  the  eYent  of  no  action  being  brought 
lln  the  time  aforaaaid,  or  of  Veaara.  Jamea  Wyllie 

On.  not  obtaining  a  verdiot  in  tha  laid  aotion,  the 
■nt  10  deposited  with  any  interest  thereon  ia  to  be  paid 
Hasan.  Borrows  and  Perki,  or  order  ;  and  in  the  event 
[aura.  Jamea  Wyllie  and  Co.  recovering  a  verdint  for 
Mid  earn  of  35001.,  or  any  part  thereof,  the  amount 
noh  rardiot  U  to  be  paid  to  them  or  order  ont  of 
Run  deposited,  and  the  balance  (if  any)  to  Meeara. 
Mn  and  Perka,  or  order.  It  ia  admitted,  for  the 
Ma  of  the  laid  aotion,  that  tha  amount  of  freight 
lad  in  the  bill  or  bSla  of  lading  baa  been  tend  red 
rm.  Jamea  Wyllie  and  Co.  to  withdraw  any  atop 
.  "they  may  have  put  upon  tha  gooda  on  the  money 
•Jepoaited.  Meaara.  Borrow*  and  Perka  to  have 
tane  right  of  reoovaring  intereat  on  the  anm  to  ba 
i*ted  aa  if  the  money  had  been  paid  at  the  proper 
-aoto  a  wharSnger'a  handa  under  the  proyimione  of 
raiiiliaul  Shipping  Amendment  Ant. 

Frbshfikldb  and  Williams. 
Lowusa  AND  Co. 
«*d  18th  April.  1875. 

It  was  subsequently  found  that  freight  at 
p«er  ton  amounted  to  35771.  5s.  7<£,  and  upon 
locution  of  the  agreement  and  the  payment 
kxe  85771.  5s.  7d.,  as  subsequently  agreed, 
abd  of  35001.  into  the  London  and  Westminster 

_  the  plaintiffs  gave  delivery  of  the  cargo. 
rqucstion  for  the  opinion  of  the  court  (who 

"to  have  liberty  to  draw  all  inferences  of  fact) 
whether  the  plaintiffs  were  entitled  to  refuse 
ary  except  on  payment  of  freight  at  the  rate  of 
fper  ton,  or  whether  any  freight  was  due  on 

■aid  cargo  beyond  freight  at  the  rate  of  1*. 
■on.  If  the  opinion  of  the  court  on  either 
-  should  be  in  the  affirmative,  judgment  was 
bi   entered  for  the   plaintiffs  for  35772.  5a.  7d., 

«oats  i  if  in  the  negative,  for  the  defendants. 
w  Common  Pleas  Division  (Brett,  Archibald, 
.-jiudlej,  JJ.)  gave  judgment  for  the  plaintiffs, 

she  defendants  appealed. 

«  jndgment  of  tne  court  below  is  reported 

X.  Webtter  for  the  defendants  {The&iger, 
with  him). — There  is  no  freight  payable  on 
■h  the  mortgagee  can  claim.  He  ie  not  en- 
■  to  freight  aa  shipowner  until  he  takes  pos- 
son.  Suppose  freight  payable  in  advance,  the 
■Xtgee  could  then  have  no  lien  on  the  cargo. 
Srown  v.  Tanner  (18  L.  T.  Rep.  N.  S.  624; 
Sep.  3  Ch.  597)  the  mortgagee  had  taken 
staion  of  the  ship  before  the  freight  became 
bit}.  A  document  creating  freight  of  -rhich 
mortgagee  can  claim  the  benefit  must  be 
■*  a  freight  note  or  shipping  document,  or 
iemd  of  oontract  in  respect  of  the  carrying 
•  goods: 

JBMemtila  and   £ee\anpe  Bant  t.    Gladttone,    18 
£.  T.  Bap.  N.  8.  041  i  L.  Bep.  3  Ei.  383  ;  3  afar. 
Xawr  One.,  O.  S.,  89  ; 
awsriv.  TwLr,  I  fl.  ft  Ad.  712; 
Na****  ▼.  'ftrit.  S3  L.  J.  87,  Q.  B. ;  M  L.  J.  134, 
•Q.B.;  *B.  *8.  H80,UKieR.  AS.  298. 


In  tha  jndgmeiit  of  the  court  below  the  fact  is 
not  noticed  that  Morrison  received  the  cargo,  and 
dealt  with  it.    [He  was  stopped  by  the  court.] 

Herschell,  Q.C.,  for  the  plaintiffs.— As  between 
mortgagor  and  mortgagee,  upon  the  letter's 
taking  possession,  a  contract  to  pay  a  reasonable 
freight  arises.  The  law  regards  the  enhanced 
value  of  the  cargo  as  freight,  because  the  ship, 
although  carrying  the  owner's  goods,  is  really 
earning  freight  by  enhancing  the  value  of  the 
cargo.  That  value  can  be  insured  aa  freight ! 
(Flint  v.  Flemmg,  1  B.  &  Ad.  45.)  Supposing 
that,  in  fact,  during  the  voyage,  the  ownership 
of  the  goods  becomes  different  from  the  ownership 
of  the  ship,  why  should  nob  the  freight  follow  the 
ordinary  rale,  and  go  with  the  ship.  When  the 
owner  of  the  ship  ceases  to  be  the  owner  of  the 
cargo,  you  must  deal  with  the  question  of  freight 
aa  if  the  ownership  had  all  along  been  distinct. 

B.E.  Webiter  in  reply, 

Mellish.  L.J. — As  we  have  not  heard  any  argu- 
ment on  tbe  second  point,  we  are  bound  to  assume 
that  the  plaintiffs  nave  all  the  rights  of  a  mort- 
gagee of  a  ship  who  has  taken  possession  of  the 
ship ;  and  those  rights  are,  as  is  is  well  settled, 
these;  he  has  a  right  to  all  the  accruing  freight 
which  he  finds  accruing  at  the  time  he  takes 
possession  ;  and  if  he  finds  any  cargo  on  board  in 
respect  of  which  freight  has  accrued,  and  on  which 
the  mortgagor  has  a  lien,  the  mortgagee  succeeds 
to  that  hen,  and  oan  enforce  it  in  a  court  of  law. 
And  the  question  to  be  determined  in  this  case  is 
whether  there  was  any  accruing  freight  to  which 
the  mortgagees  were  so  entitled. 

It  was  argued  by  Mr.  Herschell  as  the  founda- 
tion of  this  case,  that  tbe  mortgagee  has  a  greater 
right  than  that,  and  that  if  the  mortgagor  had 
carried  a  cargo  on  his  own  account,  which  cargo 
the  mortgagee  found  on  board  when  he  came  to 
take  possession,  the  mortgagee  would  be  entitled 
to  a  lien  on  it  for  the  freight  as  against  the  mort- 
gagor, although  it  is  obvious  that  in  that  case 
there  is  no  oontract  of  any  kind,  because  the 
mortgagor  would  have  earned  the  goods  on  his 
own  account.  Now  I  am  clearly  of  opinion 
that  the  mortgagee  has  no  such  right.  The 
mortgagee  does  not  become  the  owner  of  the 
ship  until  he  takes  possession,  and  there  is  a 
clause  in  the  Merchant  Shipping  Act  (17 
&  16  Vict.  c.  104,  sect.  70)  to  that  effect. 
Mr.  Herschell  seemed  to  argue  [that  he  ought  to 
have  that  right;  but,  assuming  this  was  true  as 
far  as  this  particular  case  was  concerned,  that  the 
mortgagee  was  mortgagee  before  the  voyage 
commenced,  he  seemed  to  argue  that  the  goods 
had,  in  fact,  been  carried  in  the  mortgagee's 
ship.  But  that  was  an  entirely  accidental 
circumstance ;  the  rights  of  the  mortgagee  would 
be  exactly  the  same  whether  the  mortgage  hap. 
pened  to  nave  beon  created  prior  to  the  commence- 
ment of  the  voyage  or  the  very  day  before  he  took 
possession  of  the  ship.  Therefore  it  ie  not  true 
that  tbe  goods  have  been  carried  in  the  mortga- 
gee's ship ;  the  ship  was  the  mortgagor's  until  the 
mortgagee  took  possession,  and  the  mortgagee  has 
in  my  opinion  no  further  rights  than  the  pur- 
chaser of  a  ship  has,  the  differenoe  being  that  tbe 
purchaser  takes  a  right  to  all  accruing  freight  and 
to  all  profits  of  the  ship  from  the  time  of  the  as- 
signment and  the  transfer  of  tho  ship  to  him,  where- 
aa  tha  mortgagee  only  baa  such  right  from  the  time 
he  take*  possession.    How,  if  tbe  mortgagor  war* 
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carrying  goods  in  his  own  ship,  and  nothing  re* 
mained  to  be  done  with  the  goods  except  to  land 
them,  and  he  were  to  sell  the  ship  and  transfer  it 
by  bill  of  sale  to  a  purchaser,  can  it  be  contended 
that  there  wonld  be  any  freight  to  he  paid  to  the 
purchaser  in  respect  of  the  voyage  that  had  been 
already  performed  P  Therefore  I  am  clear  that 
the  mortgagee  has  no  right  to  the  accruing  freight, 
unless  he  can  find  a  contract  in  existence  at  the 
time  when  he  takes  possession,  by  which  freight 
was  to  be  paid  to  the  mortgagor. 

Now  we  must  examine  the  facts  of  this  par- 
ticular case.  The  goods  were  shipped  in  Cali- 
fornia on  owner's  account,  bat  Messrs.  Farrott 
did  not  part  with  the  property  of  their  goods 
in  California,  because  they  were  to  be  paid  by 
bills  drawn  by  the  master  on  London,  but  they 
took  a  bill  of  lading  making  the  goods  deli- 
verable to  their  own  order ;  and,  therefore,  it  is 
quite  clear  that  the  property  in  the  goods  would 
never  pass  to  Morison  until  the  bills  of  exchange 
were  paid.  In  the  meantime  there  was  a  perfectly 
good  contract  to  carry  between  Morison  and 
Farrott,  which  was  witnessed  in  the  ordinary  way 
by  the  bill  of  lading,  making  the  goods  deliverable 
on  payment  of  a  nominal  freight.  Now  it  is  obvious 
why  this  was  so,  because  otherwise  Farrott  would 
have  had  no  good  security  for  his  goods ;  if  he  had 
inserted  in  the  bill  of  lading  the  ordinary  freight 
from  California  to  England,  he  would  have  run  the 
entire  risk  of  any  fall  in  price  during  the  voyage ; 
therefore  he  inserted  a  merely  nominal  freight,  so 
that  unless  the  fall  in  the  price  of  wheat  was  so 
great  that  the  price  in  England  actually  fell  below 
what  was  its  price  in  California,  he  would  be 
secured.  Now  it  was  admitted  by  Mr.  Herschell, 
and  he  could  not  but  admit  it,  that  as  far  as  that 
contract  was  concerned,  it  was  perfectly  valid,  and 
the  security  of  Farrott  never  could  be  interfered 
with  by  the  alleged  rights  of  the  mortgagee  taking 
possession  of  the  freight ;  and  that  if  these  bills 
had  been  dishonoured  and  never  taken  up,  Farrott 
would  have  been  entitled  to  have  obtained  the 
goods  on  payment  of  the  nominal  freight  for  his 
security,  in  order  to  obtain  his  purchase-money. 
That  being  the  state  of  things  while  the  goods 
were  in  the  course  of  the  voyage,  Morison  entered 
into  a  contract  for  the  purpose  of  providing  the 
money  to  take  up  these  bills  of  exchange,  and  the 
nature  of  that  contract  is  stated  in  the  11th  para- 
graph of  the  case.  The  contract  in  substance  is 
this,  that  in  consideration  of  the  defendants  ad- 
vancing the  money  necessary  to  pay  off  Farrott, 
they  were  to  receive  Parrott's  security,  and  the 
bills  of  lading  were  to  be  assigned  to  them.  Now 
there  is  not  a  question,  as  it  appears  to  me,  that  it 
was  perfectly  competent  to  Morison  to  make  that 
contract,  and  that  the  mortgagees  of  the  ship  could 
not  interfere  with  it  at  all ;  when  he  came  to  bor- 
row money  for  taking  up  the  bills  it  was  perfectly 
competent  to  him  to  put  the  persons  who  advanced 
it  in  the  same  position  as  Parrott  was,  namely, 
that  they  should  have  a  security  upon  the  entire 
price  of  the  goods,  subject  only  to  the  nominal 
freight. 

But  then  we  find  that  the  defendants  not 
only  advanced  the  sum  necessary  to  take  up 
the  bills,  but  they  advanced  a  further  sum  upon 
the  same  security.    And  the  whole  case  for  the 

Elaintiffe  depends  upon  this,  that  it  is  said,  by  the 
lundering    mode   in    which   Morison   and    the 
defendants  carried  out  that  contract,  they  failed  in 


giving  the  defendants  the  fall  security  ( 
whole  value  of  die  goods ;  bat,  without  thei 
necessity,  made  a  new  contract  for  the  en 
the  goods  for  freight,  so  as  to  enable  tix 
gagees  when  they  took  possession  of  tfass 
say  "  that  freight  belongs  to  us,  it  is  an  a 
freight,  we  are  entitled  to  it."  Now  this  q 
depends  entirely  on  the  construction  to  be 
the  document  of  19th  Feb.  1875.  It  was  pei 
arrangement  that  the  defendants  were  to  i 
goods;  and  accordingly  they  sold  them 
ordinary  way  in  which  goods  at  sea  are  sold 
made  a  contract  for  cost  freight  and  im 
and  there  can  be  no  question  that  this  doe 
is  in  substance  a  contract  of  sale  by  Xi 
made  through  the  agency  of  Barrows  andi 
the  defendants,  to  Henry  Jump  and  Sob 
begins  "  Bought  of  Messrs.  John  Jforin 
Co.  through  Messrs.  Barrows  and  Mb 
Messrs.  Henry  Jump  and  Sons,  Liverpool  n 
of  Californian  wheat,"  Ac.,  which  ia  m  aha 
anything  can  be,  a  contract  for  sate  and  aoi 
else,  "  Snipped  per  Stonehou$e  ....  foronsi 
Now  if  it  had  stopped  there  it  is  perfectyi 
that  it  would  be  a  contract  for  the  sib  of  I 
whole  of  this  quantity  oi  wheat  at  the  as)! 
43*.  6d.  a  quarter,  which  was  to  inctodi^1 
freight,  and  insurance,  that  is  to  say  the  pod 
money  was  to  be  43*.  6M,  and  in  respect  tf  I 
purchase-money  the  purchaser  was  to  be  erf 
to  have  the  goods  delivered  to  him,  and 
entitled  to  have  policies  of  insurance, 
him  against  the  risk  of  the  goods  being 
sea,  and  the  whole  of  that  43*.  6tt  per 
was  to  be  purchase-money.  But  then  it 
"Vessel    to    discharge   afloat,"   &&,  * 

Suantity  ....  whose  decision  is  to  be 
\ow  if  the  contract  had  stopped  there  it 
simply  a  contract  in  the  ordinary  way  of  M 
cost,  freight,  and  insurance,  and  the  only " ' 
to  be  paid  would  have  been  the  nominal  h 
and  the  purchaser   would  have  had  to  P9_ 
whole  of  the  rest  of  the  price,  except  the  o 
freight  on    transfer  of   the  bill  of 
policies  of  insurance.     But  there  is  in  ol 
to  this,  for  when  a  man  buys  for  cost, ' 
insurance,  he  expects  that  there  will  be  a 
able  portion  of  the  purchase-money  to  be  i 
to  the  payment  of  the  freight,  and  that  it 
be  necessary  for  him  to  pay  that  portion 
purchase-money  until  the  goods  actually  i 
Of  course  in  the  ordinary  case  of  a  contnsj 
cost,  freight,  and  insurance,  it  is  all 
money  as  between  the  vendor  and  the 
but  a  part  of   the   purchase-money  has 
applied  in  paying  the  freight  which  is  allege" 
due   from  the    vendor    to    the   shipotrasv 
the  charge  on  the  goods  which  is  necessarj  I 
paid  in  respect  of  the  same.    Then,  inar" 
the  purchaser  would  expect  the  ordinary 
of  freight  not  to  be  paid  until  the  ship's 
and  only  to  be  paid  on  the  delivery  of  A»J 
this  clause  has  been  inserted  (and  the 
ense  in  my  opinion  turns  on  thecoma 
put  upon  this  clause) :  "  As  cargo  ia 
ship's  account  freight  ia  to  be 
per  ton  of  22401b.,  and  invoice  to 
accordingly."   What  does  this  mean? 
of  it  is  perfectly  plain ;  it  is  explained' 
paragraph  (17).     The   object 
chaser  might  have  the  usual  a 
a  sum  equal  to  the  amount  of  the  If 
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3  arrival  of  the  ship  and  delivery  of 
ihat  is    the  sole  object  which  the 
accomplish. 

question  is,  is  it  freight  although 
reightP  In  my  opinion  it  is  not 
s  it  involves  a  contract  to  carry, 
a  contract  for  the  carrying  of  the 
gh  you  may  call  the  sum  to  be 
m  my  opinion  it  is  not  in  point 
it  within  the  rule  that  the  mort- 
bled  to  the  accruing  freight.  Now, 
I  argued  with  great  ingenuity  and 
t  was  a  contract  for  freight  for  this 
d  the  goods  are  shipped  on  owner's 
•e  is  no  contract  for  carriage  there- 
it  whilst  the  goods  are  at  sea  if  the 
as  to  sell  there  is  nothing  to  prevent 
e  shipowner  as  well  as  the  owner  of 
ben  he  sells  the  goods  that  passes 
and  he  enters  into  a  contract  for  the 
ie  goods  for  freight;  and  it  is  said 
s  a  new  contract  for  carriage  from 
i  the  contract  of  sale  was  exeouted. 
opinion  that  is  not  the  true  effect  of 
it  for  this  reason:  the  argument 
her  to  overlook  the  fact  that  it  is 
t  to  say  that  in  this  case  there  was 
contract  of  carriage.  There  was  a 
d  contract  of  carriage  contained  in 
ng,  and,  as  I  have  already  shown,  it 
ire  sham,  as  if  the  goods  had  been 
)owner'sown  goods  at  the  time  he 
.  A  bill  of  lading  under  those  cir- 
often  executed,  but  still  in  point  of 
be  a  sham,  and  would  not  be  any 
my  real  contract  whatever.  If  it 
contract  it  would  only  operate  as  a 
ay  of  estoppel.  Bat  that  was  not 
There  was  a  perfectly  good  con- 
Morison  and  Parrott  as  witnessed 
of  lading,  and  the  purchasers  of  the 
and  Sons,  were,  according  to  the 
rion  of  this  contract,  to  have  the  bills 
sferred  to  them  as  soon  as  the  bills 
were  taken  up.  Until  the  bills  of 
•e  taken  up  the  goods  remained  in 
ie  property  of  Parrott.  The  moment 
:change  were  taken  up  the  bills  of 
o  be  transferred  to  Jump  and  Sons, 
*s,  and  they  obtained  the  bills  of 
ey  admitted  the  contract  to  carry, 
>ecome  necessary  for  them  to  main- 
on  the  ground  of  the  goods  having 
by  some  fault  of  the  shipowner  at 
id  not  deliver  them  in  the  like  good 
idition  in  which  he  received  them, 
)t  having  been  caused  by  any  of  the 
8,  they  could  have  maintained  an 
i  bills  of  lading  under  the  Bills  of 
8  &  19  Vict.  c.  111.)  And  what  could 
i  a  new  contract  to  carry,  the  effect  of 
w  that  there  would  be  two  contracts 
e  assignable,  contained  in  the  bill  of 
Tump  and  Sons  could  and  did  transfer 
g  the  bill  of  lading;  and  the  other  an 
le  contract  of  carriage,  because,  not 
ed  in  the  bill  of  lading  or  in  a 
ument,  it  could  not  be  transferred  P 
i  would  be  a  contract  of  carriage 
t  necessity,  and  the  only  reason  for 
'  describe  this  sum,  which  is  really 
sy,  as  freight.    I  am  of  opinion  that 


the  court  must  look  at  what  it  really  is,  and  what 
it  really  is  is  purchase-money.  The  real  effect  of  the 
contract  is  simply  this,  that  the  purchase-money 
being  43*.  6d.  per  quarter,  a  certain  sum'  is  to  be 
paid  at  once,  and  the  remainder,  namely,  a  sum 
amounting  to  55*.  per  ton,  is  only  to  be  paid  on 
the  arrival  of  the  ship.  That  was  the  only  object 
they  had  to  effect,  and  the  mere  fact  that  they 
called  the  money  freight  ought  not  to  prevent  the 
carrying  out  of  their  object,  particularly  as  the 
effect  of  not  construing  the  contract  in  that  way 
would  be  to  deprive  the  defendants  of  the  security 
which  Morison  was  perfectly  entitled  to  give  them, 
and  which  they  have  got.  That  being  the  true 
construction,  Morison,  no  donbt  for  the  purpose  of 
securing  the  defendants,  executes  the  instrument 
set  out  in  paragraph  20  of  the  case.  There,  again, 
the  money  is  called  freight,  but  its  being  called 
freight  cannot  alter  the  real  nature  of  the  thing  ; 
it  still  was  part  of  the  purchase-money,  and  nothing 
else ;  it  was  part  of  the  value  of  the  goods  which, 
by  previous  arrangement  with  the  defendants, 
Morison  had  agreed  should  be  assigned  to  them  in 
consideration  of  their  lending  him  the  full  amount 
of  the  purchase-money,  and  enabling  him  to  take 
up  the  bills.  Then  the  defendants  had  advanced 
the  rest  of  the  money  to  pay  the  bills,  and  some 
sum  beyond,  and  to  secure  them  they  were  to 
receive  the  rest  of  the  purchase-money,  and  this 
assignment,  though  they  call  it  freight,  is  for 
that  purpose,  as  is  shown  by  this,  that  it  expressly 
authorises  Jump  and  Sons  to  pay  this  sum,  which 
they  call  freight,  to  Burrows  and  Perks.  There- 
fore, though  it  is  perfectly  true  that  there  was  a 
cargo  on  board,  and  that  Morison  had  a  lien  on 
that  cargo  in  respect  of  the  sum  of  money  to  be 
paid  on  its  delivery,  in  my  opinion  he  had  that 
ien,  not  as  shipowner  m  respect  of  freight 
lue  to  him  on  the  contract  of  carriage,  but  as 
wing  the  unpaid  vendor  for  that  portion  of  the 
purchase-money. 

That  being  so,  I  am  of  opinion  that  there  was 
ho  freight  exoept  the  noininal  freight  on  the  bills 
of  lading;  there  was  no  accruing  freight  in  re- 
spect of  the  cargo  at  the  time  when  the  mortga- 
gees took  possession.  Therefore,  I  am  of  opinion 
that  as  there  was  no  accruing  freight  the  court 
Was  not  bound  to  construe  this  as  being  a  contract 
tor  freight  for  the  purpose  of  giving  the  mortgagee 
of  the  ship  a  better  security  to  the  prejudice  of  the 
defendants. 

Baggallay,  L.J. — I  am  entirely  of  the  same 
opinion,  for  the  same  reasons. 

Braxwell,  L.J.— I  am  entirely  of  the  same 
opinion. 

A  mortgagee  or  shipowner  taking  posses- 
sion of  a  ship  before  the  voyage  is  eaded,  and 
finding  goods  on  board  which  have  been  carried 
6n  the  terms  that  freight  should  be  paid,  and  on 
1  hioh  there  is  a  lien,  is  entitled  to  that  freight, 

d  so  the  plaintiffs  were  here.    The  question  is 

hether  they  were  entitled  to  1*.  per  ton  or  55*. ; 
i  my  judgment  they  were  entitled  to  1*.  only. 
Now,  freight  supposes  a  contract,  and  two  parties  to 
It,  a  debtor  and  a  creditor;  the  one  who  is  to  carry 
the  goods,  and  the  other  who  is  to  pay  freight  for 
{hem.  Is  that  the  case  here  P  Mr.  Herschell  says, 
"  Tea,  it  is ;  there  has  been  a  contract  of  cartiage 

tered  into  between  these  two  parties,  Morison, 

e  shipowner,  and  Jump  and  Sons  the  buyers  of  the 
coda,  and  it  was  this  contract,  "  that  Whereas  my 

p  and  the  cargo  on  board  are  nltm  in  mid-ocean, 
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I  will  undertake  to  carry  the  goods  from  wherever 
they  are  in  that  ship,  and  deliver  them  to  yon, 
Jump,  at  a  freight  of  55*.,  putting  myself  in  the 
situation  of  a  carrier,  the  voyage  commencing 
wherever  the  ship  may  be  at  the  time  the  contract 
of  sale  is  entered  into,  and  putting  you  in  the  situa- 
tion of  the  freighter  P  "  That  is  a  very  ingenious 
argument,  but  it  is  wholly  unfounded  in  fact,  and  it 
results  from  looking  at  a  word  instead  of  looking 
at  the  substance  of  the  thing.  There  really  is  no 
pretence  for  saying  that  in  reality  there  was  a 
contract  for  carriage  between  these  two  parties,  so 
that  Jump  would  be  entitled  to  say,  "  I  gave  you 
55*.  a  ton ;  you  have  not  performed  your  contract 
of  carriage  duly  because  something  has  been  done 
wrong  by  the  captain  and  the  sailors,  which  has 
damagea  my  goods,  not  within  the  excepted 
perils?'  There  was  no  such  intention  in  their 
minds,  but  they  have  used  the  word  "  freight,"  for 
a  reason  which  is  obvious,  because  when  a  person 
buys  a  floating  cargo,  as  a  rule,  if  it  is  not  the 
cargo  of  the  shipowner,  he  does  not  pay  the 
freight  unless  the  cargo  arrives,  and  does  not  pay 
it  until  the  cargo  arrives.  Therefore,  Jump  and 
Sons  desired  to  purchase  the  cargo  upon  the  same 
terms  as  they  would  have  done  if  Morison  had 
not  been  the  shipowner.  That  is  why  this  is  put 
in,  and  it  is  so  stated.  Suppose,  instead  of  putting 
in  the  word  "  freight "  they  had  put  in  "  a  sum  to 
be  in  the  light  of  "  freight,  or  some  such  expres- 
sion (that  is  to  say,  the  sum  not  to  be  pay- 
able  unless  the  ship  arrives,  and  only  when 
the  ship  does  arrive),  "shall  be  taken  at 
55«.,"  what  thenP  The  word  "freight,"  which 
is  the  very  word  that  has  given  rise  to  this 
controvei8y,  would  not  have  existed,  but  they  use 
the  word,  as  is  commonly  done,  by  people  not 
foreseeing  the  mischievous  consequences  which 
may  arise  from  want  of  precision  in  their  expres- 
sions. The  truth  is  that  this  is  a  contract  for  the  sale 
of  goods.  If,  as  Lord  Justice  Mellish  says,  Jump 
and  Sons  had  resold  the  cargo  (which  they  did), 
the  same  expression  would  be  used ;  and  yet  would 
it  be  pretended  that  the  purchaser  of  the  cargo 
intended  to  enter  into  any  contract  of  affreight- 
ment, or  for  paying  freight  as  such  P  And  what 
difference  is  there  that  in  this  case  the  purchase  is 
from  Morison  P  And  why  should  we  put  a  different, 
interpretation  upon  this  contract  to  what  we  should 
upon  any  other  contract  for  the  purchase  of  goods 
from  a  shipper  who  was  not  a  shipowner  P 

Now  any  lien  that  the  defendants  or  Morison  would 
have  had  in  this  case  would,  in  my  opinion,  have 
been  a  lien  for  freight  to  the  extent  of  Is.  per  ton 
only,  and  as  to  the  rest,  a  lien  as  an  unpaid  vendor 
of  the  goods.  And  it  should  be  remembered,  in 
considering  this  case  as  to  the  interpretation  of 
this  contract,  to  which  the  plaintiffs  are  no  party, 
that  the  defendants'  title  had  accrued.  The  sale 
was  on  the  19th  Feb.,  and  the  bills  were  not  paid 
until  the  22nd,  but  the  agreement  between  Mori- 
son and  the  defendants,  under  which  the  title 
accrues,  was  some  time  in  December  or  the  be- 
ginning of  January,  as  is  seen  in  paragraph  11,  and 
accordingly,  on  the  4th  Jan.  the  defendants  ad- 
vanced to  Alorison  oOOOZ.,  and  shortly  afterwards, 
in  pursuance  of  the  arrangement  then  made,  re- 
ceived the  policies,  so  that  the  defendants'  title 
accrued  certainly  as  early  as  the  4th  Jan. ;  and  at 
that  time,  of  course,  they  would  have  been  entitled 
to  pay  to  Morison,  "  You  shall  not  sell  upon  any 
terms  to  make  a  larger  sum  than  1*.  per  ton  pay- 


able for  freight."  They  would  be  entitled  to  wt 
obviously,  or  they  would  have  lost  their  mobbj: 
If  that  be  so,  the  suggestion  is  that  thedefocsn 
nevertheless  have  flung  away  security  to  the  oat 
of  upwards  of  3000L  I  am  of  opinion  that  is  not  suai 
that  there  was  no  contract  of  freight  hereexoepfe 
the  1«.  per  ton.  And  it  is  a  convenient  thing -Ja 
we  should  hold  this  to  be  so,  because,  althoogb  i 
doubt  it  may  be  very  useful  that  people  ahoald  k 
encouraged  to  lend  money  on  mortgage  of  skip 
yet,  if  they  choose  to  leave  the  mortgagor!  a 
possession,  it  is  also  very  desirable  that  tbeasn 
gagors  should  have  the  power  to  deal  with  ■ 
ships  in  the  most  advantageous  way ;  and  tao 
can  be  no  doubt  that  occasionally  it  is  very  afa 
tageons  that  shipowners  who  cannot  get  a  fre$ 
should  themselves  have  a  mercantile  Tentme,i 
in  this  case.  Now  Parrott  in  this  case  would  ■ 
have  shipped  unless  there  had  been  this  margin,! 
the  reasons  given,  and  the  defendants  wosJd  s 
have  taken  up  these  bills  unless  they  knew Uww 
a  safe  margin.  They  knew  they  could  get  Cist 
nian  wheat  here  freight  free,  which  was  agonal 
against  any  loss,  unless  there  was  a  ray* 
rageoua  fall  indeed.  Now,  suppose  these  biBaW 
been  dishonoured,  what  freight  would  have  si 
payable  then  P  Suppose  the  defendants  bad  at 
advanced  the  money  to  take  them  up,  thoogk  * 
contract  of  sale  had  taken  place,  the  Bfojawt 
agent  in  that  case  would  have  been  onlj  as 
liable  for  Is.  per  ton ;  then  why  should  the  daw- 
dants  be  liable  for  more  P 

Upon  those  grounds  I  am  of  opinion  that  to 
judgment  should  be  reversed. 

But  there  is  another  point  to  which  Idas 
like  to  call  attention.      (It  is  respectful  to 
court  below  to  say    that    this    matter  in  t 
judgment  was  almost  assumed,  and  as  it  seen 
me  without  adequate  reason  being  given  lor 
The  cases  show  that  freight  cannot  he  assig 
against  the  mortgagee  of  the  ship,  that  is  tn 
Morison  had  been  minded  to  raise  money  upa 
right  to  the  Is.  freight,  he  could  not  have  das 
to  the  injury  of  the  mortgagees.    But  this  i 
an  assignment  of  freight.     I  think,  as  I  haft 
already,  that  it  is  not  a  creation  of  freight  at 
but,  assuming  that  freight  was  created,  we 
take  it  that  it  was  created  by  a  contract 
Morison  and  Jump  and  Sons,  by  which  J 
Sons  are  to  pay  freight  not  to  Morison  bat 
defendants.     It  is  not  the  case  therefore  of 
ing  freight  and  giving  an  equity,  but  it  is  a 
making  a  sort  of  trilateral  bargain,  by  which, 
mind,  the  defendants  would    be   entitled  I 
freight  from  Jump  and  Sons.     It  seems  to 
although  if  the  55*.  freight  had  prenooslf 
brought  into  existence  it  could  not  have  br 
signed  to  the  detriment  of  the  mortgagees, 
might  be  brought  into  existence  upon  the 
that  Morison  should   never  have  it,  but  tk 
dants  should.     I  am  of  opinion  that  then ' 
contract  of  carriage  except  for  Is.  per  toa, 
in  any  point  of  view  it  can  be  said  there 
freight  was  brought  into  existence  to  be 
to  the  shipowner  but  to  the  defendants. 

Judgnneni\ 

Solicitors  for  plaintiffs,  FreshjUldvA 
Solicitors  for  defendants,  LowleuvAl 


MARITIME  LAW   CASES. 


'.  op  App.] 


TUKNBULL   AND    OTHERS   V.    JaNSOK. 


[Ct.  op  App. 


Before  Jakes,  Baggallay,  Bkaxwell,  and 

Brett,  L.JJ.) 

April  30  and  May  1,  1877. 

TUBJIBULL   AND   OTHERS  V.    JiSSON. 

ins  insurance — Warranty  of  seaworthiness— 
essel  built  for  inland  navigation — Intwanc* 
r  ocean-  voyage. 

nre  a  vexed  built  fur  inland  navigation  is  mewed 
r  an  ocean  voyage  there  U  an  implied  warranty 
at  she  shall  he  made  as  seawortliy  for  the 
n/age  at  such  a  vessel  can  be  made  by  ordinary 
•ailable  means. 

(Miner  of  light  construction,  built  for  inland 
irrigation  in  Trinidad,  was  insured  for  the 
>yuge  out.  On  the  voyage  eke  broke  in  two  at 
a,  and  went  down.  In  an  aetion  on  the  policy 
■e  jury  found  that  the  vessel  was  not  seaworthy 
t  an  ocean  going  vessel,  and  was  not  made  at 
axcorthy  a»  she  might  have  been  by  ordinary 
mailable  means. 

i,  affirming  the  judgment  of  Cleasby,  B.,  that 
t  theee  findings  the  defendant  was  entitled  to 
tdgment. 

•r.Ai  from  the  judgment,  of  Cleasby,  B.  At  the 
I.  The  action  was  brought  on  a  valued  polio; 
Danrance,  "  at  and  from  Clyde  to  Trinidad,  and 
te  in  port  for  thirty  day  a  after  arrival  thereat, 
oding  risks  of  trial  trips,"  on  the  steamer 
-y,  to  recover  for  a  total  loss.  The  defendant 
tded  nn  seaworthiness,  that  the  ship  was  not 
by  the  perils  insured  against,  and  misrepre- 
tation  and  concealment.  The  vessel  was 
Bribed  as  follows  in  a  letter  written  on  the  22nd 
it.  1874  by  the  plaintiffs'  firm  to  the  brokers 
aloyed  to  effect  the  insurance,  and  shown  by 
m  to  the  defendant;  "  This  is  a  new  passenger 
uner  of  light  draught  such  as  Arthur,  Alice, 
,  dimensions    210ft.     long,   25ft.    broad,  and 

,  6in.  deep She  is  strong  with  iron  hull 

I  deck,  and  will  be  made  snag  in  every  respect." 
o  brokers  also,  in  consequence  of  another  letter 
eived  from  the  plaintiffs,  told  the  defendant 
it  she  was  very  strong  in  scantling.  The  Mary 
a  bnilt  for  navigation  in  shallow  water,  being 
ended  to  carry  mails  and  passengers  in  the 
Jf  of  Paris,  which  is  an  almost  landlocked  golf 
the  Island  of  Trinidad.  Her  draught  of  water 
■  only  2ft,  3in.,  and  this  fact  was  not  expressly 
nmnnicated  to  the  defendant.  The  Arthur  and 
<  Alice  were  vessels  which  had  been  previously 
It  for  similar  employment  to  that  for  which  the 


nt. 


was  intended,  and  had  been  sent  out  to 


EUdad.  The  Arthur  drew  3ft.  6in.  of  water  and 
Alice  2ft.  7in.  The  premium  charged  by  the 
ondant  was  40».  per  cent. ;  for  a  large  sea  going 
liner  the  premium  would  not  have  been  more 
a  20*-  per  cent,  for  the  same  voyage.  By  the 
ns  of  the  policy  the  vessel  was  warranted  to 
on  or  before  the  15th  Oct.  1874.  The  Mary 
e*l  from  the  Clyde  on  the  14th  Oct. ;  owing  to 
,vy  weather  she  put  into  Belfast  Lough,  and 
irwards  into  Kingstown  Harbour.  She  left 
■eatown  on  the  morning  of  the  10th  Oct.,  and 
oeeded  on  her  voyage,  nntil  about  4  p.m.  on  the 
tr  *hen  she  suddenly  broke  in  two  in  the  open 
,  and  immediately  went  down.  The  weather 
■  fine  at  the  time,  and  there  was  not  a  great 
i]  of  wind,  but  rather  a  heavy  sea.  At  the  trial, 
dloli  took  place  in  December  1676,  at  Guildhall, 
Ion  Cleasby  B.  and  a  special  jury,  a  number  of 
febeaaea  were  called  on  both  sides  who  gave 
You  HX,  N.8. 


evidence  as  to  the  strength  of  the  vessel  and  as 
to  the  means  which  were  adopted  to  strengthen 
her  for  the  ocean  voyage,  and  as  to  what  other 
means  might  have  been  adopted  for  that  purpose. 
The  following  are  the  questions  which  the 
learned  judge  left  to  the  jury,  and  the  answers 
which  the  jury  gave  to  them  : 

1.  Was  the  vessel  proposed  for  insurance 
correctly  described  as  very  strong  in  scantling, 
having  regard  to  the  particulars  given  in  the  letter 
of  22nd  Sept.  P    Yes. 

2.  Was  the  draught  of  the  vessel,  2ft.  3in„  a 
fact  material  to  the  risk  in  this  oase,  in  addition 
to  the  facts  communicated  to  the  underwriters  P 
No. 

3.  Were  the  facts  stated  to  the  underwriters 
equivalent  to  the  statement  that  the  vessel  had  a 
draught  of  27in.  P    Yes. 

4.  Was  the  vessel  seaworthy  as  an  ordinary 
ocean-going  sea  vessel  P    No. 

5.  Was  she  made  as  seaworthy  as  she  might 
have  been  by  ordinary  available  means  P    No. 

6.  Was  the  loss  of  the  vessel  caused  by  the 
unseaworthiness  of  the  ship,  or  by  any  perils  of 
the  sea  F    Perils  of  the  sea. 

On  these  findings  the  verdict  was  entered  for  the 
defendant. 

Sir  Henry  James,  Q.C.,  and  WaOdn  William*. 
Q.C.  (J.  0.  Mathew  with  them)  for  the  plaintiffs. — 
The  warranty  of  seaworthiness  for  an  ocean 
voyage  is  not  to  be  implied  in  a  case  like  this 
where  everything  is  known  and  disclosed.  It  was 
brought  to  the  knowledge  of  the  underwriters 
that  this  was  a  vessel  intended  for  inland  naviga- 
tion, and  they  were  content  to  take  the  risk  with 
that  knowledge.  The  reason  why  a  warranty  of 
seaworthiness  is  implied  in  a  voyage  polisy  is  ex- 
plained by  Manle,  J.,  in  Gibson  v.  Small  (4  H.  L.  C. 
at  p.  388),  whore  he  says:  "It  appears  to  me 
that  the  foundation  of  the  admitted  rule  that  in  a 
policy  on  a  voyage  there  is  an  implied  condition 
or  warranty  that  the  ship  was  seaworthy  at  the 
beginning  of  the  voyage  is  that  the  parties  to  the 
policy  are  to  be  considered  as  contracting  with  re- 
ference to  what  is  usual  and  of  course  in  the  trans- 
action which  is  the  subject  of  the  policy :  and  that 
it  is  usual  and  a  matter  of  oourse  to  make  a  ship 
seaworthy  before  the  commencement  of  a  voyage. ' 
This  reasoning  does  not  apply  to  an  exceptional 
oase  like  the  present.  In  Burgess  v.  Wickkam 
(1  Mar.  Law  Cos.  O.  S.  303 ;  3  B.  &  3.  669 ;  33 
L.  J.  17,  Q.  B.),  which  was  a  case  of  a  vessel 
very  similar  to  this,  the  plaintiffs  were  held 
entitled  to  recover,  although  she  was  not  sea- 
worthy as  an  ocean  going  vessel.  The  expression 
used  by  Cockburn  in  that  oase  (3  B.  &  S„  at  p.  680) 
that  the  "  underwriter  is  entitled  to  expect  that 
the  ship  would  be  as  seaworthy  as  it  could  be,"  is 
only  an  obiter  dictum.  There  is  no  implied  war- 
ranty that  the  owner  is  bonnd  to  use  all  possible 
means  to  strengthen  the  ship.  The  reasons  given 
in  the  House  of  Lords  in  Dudtteon  v.  Pembroke 
(ante,  p.  393 ;  36  L.  T.  Rep.  N,  S.  382 ;  L.  Rep.  2, 
App.  Cos.  284)  to  show  why  there  is  no  implied 
warranty  of  seaworthiness  on  a  time  policy  apply 
also  to  a  case  like  the  present  [James,  L.  J—  Can 
you  say  that  there  is  no  implied  warranty  of  sea- 
worthiness at  all  P  ]    They  also  referred  to 

Arnonld  on  Marine  Inanraooe,  vol.  2,  part  2,  a.  4 

2  Doer  on  Marina  Tninranoe,  666. 

Ciapham  v.  Lannton,  2  Hat.  I*w  Cat.  O.  9.  51 ;  5  B,  * 
S.7B9;  ML.  J.«,(J.B.  j  10  L.  T.  Rep.  B.  B.  S75. 
2F 
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[Brett,  L.J.,  referred  to  Biccard  v.  Shepherd 
(14  Moore  P.  C.  Cas.  471  ;  5  L.  T,  Eep.  N.  S. 
604).] 

Butiy  Q.C.,  Colwn,  Q.C.,  and  MacLeod  for  the 
defendant,  were  not  called  on. 

James,  L.J. — I  am  of  opinion  that  the  point  in 
this  case  is  Rettled  by  the  decision  in  Burgess  v. 
Wichham  (ubi  sup.),  and  ib  is  settled  according  to 
common  sense  and  sound  principle.  The  fact* 
there  were  nearly  the  same  as  the  facts  in  this 
case.  It  must  be  held  that  there  is  in  every 
voyage  policy  an  implied  warranty  of  seaworthiness, 
but  in  that  case  a  distinction  was  made  in  favour 
of  the  shipowner,  for  the  court  said  that  it  was  not 
an  inflexible  warranty,  but  must  be  considered 
with  regard  to  the  subject  matter  of  the  insur- 
ance, and,  looking  at  the  nature  of  the  ship,  or  of 
the  voyage,  it  might  bo  limited  to  a  certain  extent. 
As  Blackburn,  J.  said,  it  is  a  warranty  secundum 
quid.  That  exception  was  introduced  in  favour  of 
the  shipowner,  and  here  it  is  tried  on  behalf  of 
the  shipowner  to  extend  the  limitation  so  as  to 
make  it  amount  to  an  absolute  exclusion  of  the 
warranty  of  seaworthiness  in  the  present  case.  I 
put  the  question  in  the  course  of  the  argument 
whether  the  contention  on  the  part  of  the  plain- 
tiffs was  meant  to  go  as  far  as  that,  but  I  could 
get  no  direct  answer.  According  to  the  true 
meaning  of  the  argument  it  is  said  that  there 
was  no  warranty,  but  we  cannot  carry  the  limi- 
tation of  the  general  doctrine  to  that  extent. 
The  proper  qualification,  which  is  expressed  in 
Burgess  v.  Wickham,  and  on  which  the  question 
put  by  Cleasbv,  B.  to  the  jury  is  founded,  is  that 
the  snip  need  only  be  as  seaworthy  as  such  a 
ship  ought  to  be  made  for  such  a  voyage.  It  is 
true  she  was  meant  to  pass  hor  life  in  a  gulf 
when  she  got  to  Trinidad,  but  she  had  to  get  there, 
and  she  ought  to  have  been  made  as  seaworthy 
as  she  reasonably  could  be  made  for  the  voyage 
out  there,  which  was  the  voyage  for  which  she 
was  insured.  I  am  of  opinion  that  the  question 
put  to  the  jury  was  right,  and  their  finding  ex- 
cludes the  plaintiff's  contention. 

Baggallay,  L.J. — I  am  of  the  same  opinion  for 
the  same  reasons. 

Bramwell,  L.J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons  certainly,  but  I  wish  to  add 
a  few  observations  with  regard  to  the  difficulty  that 
has  been  raised  as  to  the  introduction  of  parol  evi- 
dence.^) This  is  an  insurance  of  a  particular  vessel, 
and  I  think  the  policy  maybe  read  as  if  the  vessel 
were  described  in  it  as  well  as  named,  and  if 
that  were  done  why  should  there  be  no  warranty 
of  seaworthiness  P  What  would  there  be  in  the 
terms  of  the  policy  inconsistent  with  a  modified 
warranty  of  seaworthiness,  and  why  must  not 
that  vessel  which  is  named  or  described  in  the 
policv  be  made  as  seaworthy  as  such  a  vessel  can 
do  made  for  the  voyage  for  which  she  is  insured  ? 
I  think  the  expression  used  by  Cleasby,  B.  in 
leaving  the  case  to  the  jury  was  a  happy  one,  and 
where  is  the  contradiction  between  tho  words 
which  he  used  and  tho  terms  of  the  policy  ?  It  is 
true  that  tho  vessel  need  not  bo  made  as  sea- 
worthy as  an  ocean-going  vessel  ought  to  be  for 
such  a  voyage,  but  if  the  argument  for  the  plain- 
tiffs were  correct  the  consequences  which  would 
follow  would  be  absurd,  for  the  vessel  might  go  to 
sea  without  a  compass^jf  a  compass  would  not  be 

(o)  See  flTfiham  v.  r.<i"ijham  (uhi  sup.). 


required  in  the  gulf  where  it  was  intended  tk 
she  should  be  used  when  she  got  to  Trimd^ff 
with  a  crew  which  would  be  enough  for  whtt  fe 
had  to  do  out  there*  but  would  be  too  fork 
the  ocean  voyage.  These  are  unreasonable  oo» 
quences,  and  there  is  no  reason  why  they  suit 
exist,  and  there  is  nothing  to  exclude  the  wamej 
of  seaworthiness,  which  is  an  ordinary  incidents' 
a  voyage  policy.  If  the  question  were  whether  z 
her  permanent  build  she  had  to  be  brill  aa» 
strongly,  because  she  was  built  in  this  ooqet 
than  she  would  have  been  if  she  had  been  \wt 
Trinidad,  I  should  have  some  misgiving  ri 
doubt,  but  that  is  not  the  objection  taken  bet 
The  defendant  here  says  that  the  plaintiff*  did  a 
make  the  vessel  stronger  by  temporary  pna>| 
cable  means,  that  is  by  putting  in  tempaw 
strengthening  for  the  voyage,  which  cook  k[ 
removed  afterwards.  I  am  of  opinion  that  tia 
is  a  warranty  of  seaworthiness  here  just  as  mil 
as  there  is  a  warranty  to  take  out  a  suffidentcn* 
for  the  voyage,  and  both  on  reason  and  aahfl»| 
the  defendant  is  entitled  to  judgment 

Brett,  L.J. — If  this  had  been  the  first  tines  J 
present  question  had  been  raised,  I  should  s*| 
wished  for  the  assistance  of  Mr.  Butt  sod  tl 
Cohen  to  enable  me  to  arrive  at  a  right  anal 
sion,  but  the  point  has  already  been  discasndi 
Burgess  v.  Wickham,  in  Clapham  v.  Lamgti***\ 
in  Dudgeon  v.  Pembroke.     I  am  of  opinion  thai | 
every  voyage  policy v   unless  the  contrary  if  *l 
pressed,  there    is   an   implied  warranty  of  atl 
worthiness.    There  is  not  such  a  warranty  ■i| 
time  policy,  unless  it  is  expressly  so  stated  £| 
voyage  policies  are  in  the  same  general  »| 
but  the  warranty  is  probably  implied  from  cbMI 
because  it  is  held  that  all  reasonable  shipootfl 
and  underwriters    would    contract   on  soch  c[ 
understanding.     But  however  it  arose,  no*. ml 
matter  of  law,  every   voyage  policy  cantos  »| 
warranty  of  seaworthiness,  unless  it  is  awfl*l 
expressed.    The  warranty  is  to  be  applied  »s| 
subject-matter  of  the  particular  policy,  and  ta* 
are  different  degrees  of  seaworthiness :  ii  * 
according  to  the  place,  according  to  the  tool 
according  to  the  time   of  year,  according  ti  * 
nature  of  the  cargo,  and  of  the  ship  her%&& 
it  must  be  fulfilled  so  far  as  a  ship  of  the  fcsil 
insured  in  the  particular  policy  can  he  b*M 
fulfil  it.    If  a  ship  of  twenty-four  tons  is  iasoatl 
for  a  voyage  from  Liverpool  to  New  York,*! 
cannot  be  made  seaworthy  in  the  same  degi*1! 
a  ship  of  400  tons  sailing  on  the  same  Ttjsjl 
would  be,  but  she  must  be  made  as  aetvodd 
for  the  voyage  as  a  ship  of  twenty-four  tons  M 
made,  and  the  same  would  apply  to  vessels  d&\ 
class  of  the  vessel    in   the    present  case,  *| 
plaintiffs  were  not  asked  to   make  her  tf*| 
vessel,  but  only  to   alter    her   for  the  *#| 
There  are  means  of   strengthening  her  fef  *l 
voyage  so  as  to  leave  her  the  same  kindof^l 
and  the  evidence  shows  how  easily  this  coaii|»,| 
been  done.    It  was  done  in  Burgess  v.  ffafc** 
and  in  Clapham  v.  fjangton,  and  the  joy  M 
found  that  it  could  easily  have  been  && ' 
but  the  plaintiffs  did  not  do  it,  and  there***1 
not  fulfil  the  warranty.     Blackburn,  J.,  in  " 
v.  Wickham,  states  the  law  upon  this 
and  that  judgment  is  affirmed  by  the  ' 
the  Court  of  Exchequer  Chamber  in 
Langion.    We.  could  not  decide  in  fawi* 
plaintiffs  here  without  overruling  both  taw 


m 


i 
i 

e 

I 
n 
a 
I 
a 
0 
i 

J 
1 
i 
« 

l 
l 

1 

* 

1 
l 

< 


MARITIME  LAW  CASES. 


435 


Ot.  op  App.] 


The  Franconia. 


[Ct.  of  App. 


ad  therefore,  I  am  of  opinion  that  the  defendant 
i  entitled  to  judgment,  and  the  decision  of 
Jleasby,  B.,  ought  to  be  affirmed. 

Judgment  affirmed. 

Solicitors  for  plaintiffs,  Parker  and  Clarke. 

Solicitors  for   defendant,   Waltons,  Bubb,  and 
VaUon. 


May  2  and  June  2, 1877. 

(Before  James,  Baggallay,  Beamwell,  and 

Bbett,  L.JJ.) 

The  Franconia. 

)h  appeal  for  the  probate,  divorce,  and  admi- 
ralty divisiok  (admiralty). 

OoUision — Lord  Campbell's  Act — Admiralty  Court 

Act  1861 — Action  in  rem — Jurisdiction. 
3»  appeal  from  the  decision  of  the  Probate,  Di- 
vorce, and  Admiralty  Division  (Admiralty)  re- 
fining a  motion  to  set  aside  so  much  of  a  writ  of 
mammons  in  rem  as  claimed  compensation  for  the 
loss  sustained  by  the  plaintiff,  in  consequence  of 
the  death  of  a  person  of  whom  she  was  admini- 
stratrix, and  who,  whilst  serving  on  board  a 
British  ship,  had  lost  his  life  through  a  collision 
between  his  vessel  and  a  foreign  ship  on  the  high 
'  seas,  caused  by  the  negligence  of  those  on  board 

the  foreign  ship. 
Jeld,  per  James  and  BaggaUay,  L.JJ.  (approving 
the  decision  of  the  court  below),  that  the  judge  of 
the  Admiralty  Division  has  jurisdiction  to  enter- 
fain  a  suit  in  rem  under  Lord  Campbell* s  Act 
(9  k  10  Vict.  c.  93). 
*er  tramwell  and  Brett,  L.JJ.  (disapproving  tlie 
decision  of  the  court  below)  that  the  jurisdiction 
given  by  the  Admiralty  Court  Act  1861,  s.  7  does 
not  include  claims  under  Lord  OampbeWs  Act. 
The  court  being  equally  divided  the  decision  of  the 
court  below  remains,  and  the  appeal  is  dismissed 
.  with  costs. 

?HIS  was  an  appeal  from  the  Probate,  Divorce,  and 
lty  Division  (Admiralty)  in  which,  following 
opinion  of  the  Judicial  Committee  of  the  Privy 
icil  in  The  Beta  (L.  Rep.  2  P.  0.  447 ;  20  L.  T. 
►.  N.  S.  988),  the  learned  judge  decided  that  he 
jurisdiction  to  try  a  cause  instituted  in  rem 
gainst  a  foreign  vessel  by  the  representatives  of 
person  on  board  a  British  ship  killed  by  a 
msion  on  the  high  seas  occasioned  by  the  negli- 
Bnoe  of  those  on  board  the  foreign  vessel,  and 
4tased  a  motion  to  set  aside  so  much  of  a  writ  of 
tmmons  in  rem  as  claimed  damages  for  loss  of 
e.  The  arguments  and  judgments  in  the  court 
llow  will  be  found  fully  reported  ante,  p.  415. 
d  the  2nd  May  1877  the  appeal  came  on  for 
wnment. 

jfenjamin.  Q.C.  and  Cohen,  QC.  (with  them 
h%Uimore)  for  the  appellants,  defendants  below. — 
fciis  is  an  action  under  the  special  statute,  usually 
lied  Lord  Campbell's  Act  (9  &  10  Vict.  c. 
I),  that  Act  gave  no  jurisdiction  to  the  Ad- 
iralty  Court  in  such  a  case  and  certainly 
me  to  extend  its  peculiar  jurisdiction  in  rem. 
tie  statute  can  only  apply  to  British  sub- 
ota,  and  to  those  within  the  jurisdiction  of 
ie  Grown  of  Great  Britain  at  the  time  the 
■M6  of  action  arose,  and  therefore  owing  an 
flggianoe  permanent  or  temporary  to  its  laws.  It 
ItfT  already  been  decided  that  in  this  case  those  on 
the  Franconia  were  not  within-  the  jrris- 
(Beg.  v.  Keyn,  L.  Bep.  2  Ex.  Div.  63; 


L.  Hep.  2  Q.  B.  D.  90.)    The  Court  of  Admiralty 
had  jurisdiction  over  a  cause  of  damage  to  pro- 
perty the  result  of  a  collision  on  the  nigh  seas 
even  between  two  foreign    vessels  in  the  event 
of  the  res  coming  within  the  territorial  limits  of 
Great  Britain;   but  that  was  in  consequence  of 
the  consent  of  nations  that  courts  of  admiralty 
should  exercise  such  jurisdiction,  but  such  consent 
has  never  been  given  to  extend  the  operation  of  a 
British  municipal  law  to  foreign  vessels.  Suppose 
both  vessels  had  been  foreign  and  one  had  after 
the  collision  come  into  a  British  port  it  could  be 
said  in  such  a  case  that  Lord  Campbell's  Act 
applied.    [Bramwell,  L.J. — You  say  it  would  be 
as  if  two  carriages  had  come  into  collision  through 
negligence  in  France,  and  someone  had  been  killed 
and  the  owner  of  the  carriage  causing  to  death 
had  subsequently  come  into  England,  and  was 
proceeded  against  under  Lord  Campbell's  Act.] 
But  apart  altogether  from  the  question   of  the 
nationality  of  the  ships  there  is  no  jurisdiction 
to  proceed  in  rem  under  Lord  Campbell's  Act. 
The  case  in  which  the  Privy  Council  has  held  that 
the  Court  of  Admiralty  had  jurisdiction  was  one 
of  personal  damage  (The  Beta,  L.  Bep.  2  P.  C. 
447 ;  20  L.  T.  Rer>.  N.  S.  988),  and  the  claim  was 
for  the  injuria  done  to  the  plaintiff  and  not  for 
the  damnum  suffered  by  hiB  estate.    The  Common 
Law  Courts  have  always  held  that  the  Court  of 
Admiralty    had   no  jurisdiction   in  rem  in  any 
case  of  personal  damage,  and  have  prohibited  it 
from  proceeding  in  such  cases  :  {Smith  v.  Brown, 
L.  Rep.  6  Q.  B.  729 ;  24  L.  T.  Rep.  N.  S.  808 ;  1 
Asp.  Mar.  Law  Cas.  56 ;  James  v.   London  and 
South'  Western  Railway  Company,  L.  Rep.  7  Ex. 
195 ;  26  L.  T.  Rep.  N.  S.  187 ;  1  Asp.  Mar.  Law 
Cas.  228.)    But  there  is  no  conflict  of  opinion 
between  the  Judicial  Committee  and  the  Common 
Law  Courts,  when  the  question  was  one  of  damage 
to  the  estate  of  the  deceased  under  this  Act,  as  no 
such  case  has  come  before  the  Privy  Council.  The 
Buchers  (4  Rob.  76)  is  not  in  point.    That  was  a 
purely  personal  cause  of  damage  arising  on  board 
a  British  ship  on  the  high  seas,  and  therefore 
within  the  admiralty  jurisdiction,  and  was  not  a 
cause  in  rem  at  all.    The  only  oases  in  which  the 
Court  of  Admiralty  ever  exercised  the  jurisdiction 
(The  Guldfaxe,  L.  Rep.  2  Ad.  &  Ecc.  325 ;  19  L.  T. 
Rep.  N.  S.  748 ;  3  Mar.  Law  Cas.  O.  S.  201 ;  The 
Explorer,  L.  Rep.  3  Ad.  &  Ecc.  357 ;  23  L.  T.  Rep. 
N.  S.  405 :  3  Mar.  Law  Cas.  O.  S.  507)  were  before 
the  prohibition  of  the  Queen's  Bench  in  Smith 
v.  Brown  (ubi  sup.)  and  in  the  Explorer  (ubi  sup.) 
when  the  question  was  raised  in  the  Privy  Council 
the  claim  was  withdrawn.  The  Courts  of  Common 
Law  have  also  held  that  statutes  giving  admiralty 
jurisdiction,  as  e.g.,  to  the  County  Courts  over  claims 
for  damage  to  cargo,  and  granting  an  appeal  to 
the  Court  of  Admiralty  do  not,  for  want  of  express 
words  extend  the  jurisdiction   of  the  Court  of 
Admiralty    to   matters    over   which,  before  the 
passing  of  those  statutes  (31  &  32  Vict.  c.  71 ; 
32  &  33  Vict.  c.  51)  it  would  not  have  had  juris- 
diction :    (Simpson  v.  Blues,  L.  Rep.  7  C.  P.  290 ; 
26  L.  T.  Rep.  N.  S.  647 ;  1  Asp.  Mar.  Law  Cas. 
360 ;  Ounestead  v.  Price,  L.  Rep.  10  Ex.  65 ;  32 
L.  T.  Rep.  N.  8.  499 ;  2  Asp.  Mar.  Law  Cas.  545.) 
To  hold  the  defendants  liable  in  the  case  is  to  Bay 
that  a  municipal  law  is  extended  without  express 
words  to  a  foreigner  in  his  own  country,  that  is  on 
board  of  a  foreign  ship  on  the  high  seas.    By  the 
civil  law,  which  is  the  law  administered  by  the 
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Court  of  Admiralty  apart  from  express  statutes, 
all  causes  of  personal  action  fall  with  the  death  of 
the  person,  and  there  is  nothing  to  show  that  by 
the  law  of  Germany  to  which  the  defendant  owes 
allegiance  there  is  any  provision  for  each  a  claim 
as  this,  and  therefore  neither  by  the  civil  law  M 
administered  by  the  Admiralty,  sitting  as  a  court 
of  international  law,  nor  by  the  leu  loci,  i.e.,  the 
German  law,  can  this  claim  be  supported. 

Butt,  Q.C.  and  Clarkton  for  respondents. — 
There  is  high  authority  for  saying  that  this 
damage  could  be  recovered  by  the  law  of  Germany 
as  also  under  the  Code  Napoleon.  The  oases 
before  the  passing  of  the  Judicature  Acts  are  not 
in  point,  the  ratio  decidendi  of  those  cases  was  that 
the  Admiralty  Court  Acts  (3  &  4  Vict.  c.  65,  and 
24  Vict.  C.  10),  and  County  Courts  Admiralty 
Jurisdiction  Acts  (31  &  32  Vict,  c  71 ;  32  &  33 
Vict.  c.  51),  did  not  give  the  Court  of  Ad- 
miralty any  new  jurisdiction,  bat  there  is  no  doubt 
that  under  the  Judicature  Acta  it  is  open  to  a 
plaintiff  to  choose  is  what  division  he  will  bring 
his  action,  and  that  division  will  use  its  ordinary 
machinery  to  do  justice  between  the  partios.  An 
action  was  instituted  in  one  of  the  cases  arising 
out  of  this  collision  in  the  Common  Fleas  Division, 
but  leave  to  serve  tho  writ  out  of  the  jurisdiction 
was  refused  on  the  ground  that  the  oaase  of  action 
also  arose  out  of  the  jurisdiction.  In  tho  Court 
of  Admiralty  an  action  lies  for  causes  of  action 
arising  on  the  high  seas,  by  the  mutual  consent  of 
nations,  and  is  prosecuted,  not  by  serving  the 
writ  ont  of  the  jurisdiction,  but  by  the  detention 
of  the  property  within  the  jurisdiction,  to  answer 
the  claim,  and  that  has  been  done  here,  the  pro- 
perty was  under  arrest,  and  was  only  released  on 
an  undertaking  to  answer  any  claim  to  which  it 
would  havo  been  liable  if  still  under  arrest.  If 
this  appeal  is  granted  it  will  amount  to  an  abso- 
lute denial  of  juatico  to  tho  plaintiff,  as  there  is 
no  other  process  by  which  compensation  can  be 
obtained  open  to  her  in  this  country.  It  is  admitted 
that  the  court  has  jurisdiction  so  far  as  the  loss  of 
the  personal  property  of  the  deceased  is  concerned  ; 
why,  then,  should  it  not  have  jurisdiction  in  a 
case  of  much  more  strictly  personal  damage  F 
[Bbett,  L.J. — Could  a  ship  be  arrested inanyother 
country  for  such  a  claim  as  this  ?]  I  don't  profess 
to  know  what  the  law  of  other  countries  may  be 
on  the  point,  but  so  far  as  the  method  of  proceed- 
ing is  concerned  it  is  clearly  governed  by  the  lex 
fori,  and  that  in  the  admiralty  division  is  by  an 
action  in  rem  if  tho  res  is  within  the  jurisdiction. 
The  distinction  drawn  by  tho  Lord  Chief  Justice 
Cockbum  between  damage  and  injury  in  Smith  v. 
Brown  (1  Asp.  Mar.  Law  Gas.  56)  cannot  be  sus- 
tained when  other  sections  of  the  Acts  in  which  the 
expressions  are  used  are  considered;  (Merchant 
Shipping  Act  1854,  sects.  2! "9,  504,  505,  515,  527; 
Merchant  Shipping  Act  1862,  sects.  28,  54.)  The 
word  "damage"  cannot  bo  confined  to  damage 
to  property  i  (Athby  v.  White,  Smith's  Leading 
Cases, /th  edit.,  vol.  i.,  at  p.  296;  Broom's  Legal 
Maxims,  5th  edit.,  3(35  el  eeq.;  Acts  of  the  Apostles, 
ch.  xxvii.,  v.  10,  where  the  word  "damage"  ex- 
pressly applies  to  the  lives  of  tboso  on  board  the 
ship.)  [Brett,  L.J.— Was  not  the  reason  of  the 
prohibition  by  the  courts  of  common  law  in  the 
cases  cited  that  Lord  Campbell's  Act  requires  the 
assessment  of  damages  by  a  jury,  and  there  was 
no  jury  in  the  admiralty  division  ?J  That  could 
not  be  the  reason,  because  the  Court,  of  Chancery 


assesses  damages  and  apportions  claims 
for  limitation  of  liability,  and  that  iuri-fa-.T 
the  Court  of  Chancery  was  extended  to  de  Car. 
of  Admiralty,  when  the  ship  was  under  him,! 
sect.  13  of  the  Admiralty  Court  Ad  1861.  [tan. 
L.J. — Suppose  in  the  Court  of  Adminltj  U 
vessels  were  found  to  blame,  and  therefon* 
damages  were  divided,  could  a  claim  of  this  «■ 
scription  be  recovered,  and  against  whom?]  h 
case  might  occasion  some  difficulty,  bat  iiikem 
arise  here.  In  this  oase  there  is  no  doubt  «■  .. 
who  is  liable  for  all  the  dainago  which  ia  ixc,d 
the  claim  constitutes  a  part  of  that  damage. 
Benjamin,  Q.C,  in  reply.  Cur  ode  tit 

June  2.— Brett,  L.J.,  read  the  judgment  of 
Jamks,  L.J.— Both  in   the  Admiralty  Dirisi 
and  upon  the  hearing    of    the  appeal,  &t  m 
of   the   appellant  was   based    upon   the  oast 
tion  that  the  Admiralty   Division  had  wjs 
diction    to  entertain    a    claim  fur    dunge  i 
respect    of  loss    of    life ;    and    the  mbnssj 
question  for  decision  is,  whether  the  Cnvti 
Admiralty,  previously  to  the 
tion  of  the   Judicature  Acts,  had  jai 
entertain  any  such  claim,  for,  notwithsl 
general  transfer  of  jurisdiction  to  the  Htsti 
of  Justice,  it  is  provided  by  sect.  II,  rata*; 
the  Supreme  Court  of  Judicature  Act  JKif1 
39  Vict  c  77),  that  no   person  shall  asp 
cause  er  matter  to  the  Admiralty  Division 
he   would   have   been   entitled   to  commaw _  M 
same  in  the  Court  of  Admiralty  if  that  Ids 
not  passed.     It  is  admitted  that  if  the  ft«> 
Admiralty  bad  any  such  jurisdiction,  it 
ferred  upon    it  by  the    Admiralty  Jtu 
Act  of  1861  (24  Vict.  o.  10),  the  7th  i 
which  enacts  that  "the  High  Court  of  Adas) 
shall    have    jurisdiction    over    any    d»iot 
damage  done  Dy  any  ship." 

The  question  whether  the  term  "da** 
as  used  in  that  section,  is  applicable  v>  if! 
to  the  person  as  well  as  to  iujurj  to  pfff4 
has  been  the  subject  of  frequent  darts' 
and  of  conflicting  decisions.  The  Court  «» 
miralty,  in  the  case  of  Th-  fifyWi  (LBs>** 
24;  17  L.  T.  Rep.  N.  S,  519;  3  Mm.  Is*  » 
O.  S.37),  held  that  it  bad  jurisdictiQnW«a« 
a  claim  for  damages  in  res  pect  of  persoal  sfl 
not  resulting  in  death,  and  this  view  ■***^| 
by  the  Judicial  Committee  of  the  Priij  Cot*' 
the  case  of  The  Beta  (L.  Hep.  2  P.C.  UWii 
Ecp.  N.S.  988;  38  L.  J.  50,  Adm.l;  and  in** 
of  The  Quld/axe  (L.  Rep.  2  Adm.  ;f2i :  V.'l  "■<* 
N.S.  748  ;  3  Mar.  Law  Cas.  O.  S.  -201),  bsW 
of  Admiralty  held  that  it  hod 
diction  in  respect  of  loss  oE  life  — 
a  collision.  On  the  other  band,  the  &*^ 
Queen's  Bench,  in  the  case  of  Smitl  *■  *J 
(1  Asp.  Mar.  Law  Cos.  56  |  L.  Eep.  6  %M 
24  L.  T.  Rep.  N.  S.  80s)  expressly  ds* 
from  the  decision  of  the  Judicial  Commits**1 
cose  of  The  Beta  (uoisnp.i.  and  held  tin: 
injury  occasioned  by  the  collision  of 
not,  included  in  the  term  "  damage  " 
7th  section  of  the  Admiralty  JarisdicB* 
and  that  the  Court  of  Admiralty  htd".' 
diction  to  entertain  a  claim  for  dsmsg*  *r 
of  personal  injury  resulting  in  death;  *nd' 
concurrence  in  this  decision  of  """  ' 
Queen's  Bench  has  been  expressed 
of  Common  Fleas  in  the  case  of  S<-r~, 
(1    Asp.  Mar.  Law  Cas.  3W;  L.Bep.7C 
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>.  N.  S.  697),  and  by  the  Court  of 
md  on  appeal  by  the  Exchequer 
he  case  of  James  v.  London  and  South- 
way  Company  (1  Asp.  Mar.  Law  Gas. 
.  7  Ex.  187,  287 ;  26  L.  T.  Rep.  N.  S. 
.  Rep.  N.  S.  382).  But  in  neither  of 
cases  did  the  question  turn  upon  the 
of  this  section. 

>le    to  concur  in  the  construction  of 
ty  Jurisdiction  Act  which  has  been 

by  the  Queen's  Bench,  and  ap- 
lcurred  in  by  the  other  courts  to 
i  just  referred.  It  appears  to  me  that 
m  by  the  Court  of  Admiralty  and  the 
nmittee  is  the  more  correct.  The 
i  7th  section  are  perfectly  general ; 
mselves  they  would  appear  to  confer 
q  upon  the  Court  of  Admiralty  to 
claims  in  respect  of  damage  done  by 
*ver  may  be  tho  nature  of  the  damage, 
jrson  or  to  property.  There  is  nothing 
:t  of  the  section  to  suggest  that  the 
ge  "  should  be  limited  m  its  meaning, 
;ute,  being  remedial  of  a  grievance, 
re  a  liberal  rather  than  a  narrow  con- 
rhis  principle  was  acted  upon  by  Dr. 
in  the  case  of  The  Bahxa  (Bro.  & 
md  by    the  Judicial  Committee  in 

The    Pieve    Superiore   (L.    Rep.    5 
29  L.  T.  Rep.  N.  S.  702 ;  30  L.  T. 

887 ;  43  L.  J.  1,  20,  Adm.)  We 
look  at  the  sections  of  the  Act  which 
h  to  see  that  it  was  the  intention  of 
ire  to  give  to  the  Court  of  Admiralty 
i  to  enable  it  to  do  complete  justice  in 
ich  might  come  under  its  conside- 
ie  13th  section  in  particular  confers 
m  under  which,  in  many  cases,  it 
icessary  that  the  Court  of  Admiralty 
s  the  amount  of  damages  in  respect  of 
1  personal  injury,  and  the  nature  of  the 
conferred  by  this  section  (to  which  I 
occasion  to  refer  again  presently) 
le  to  negative  any  construction  of  the 
would  limit  the  jurisdiction  thereby 
>  the  subject  matters  that  were  pre- 
er  its  cognisance — a  view  of  the  case 
>een  suggested  in  the  course  of  the 
It  is  further  to  be  observed,  that  if 
on  is  to  receive  the  limited  construe- 
has  been  suggested,  it  is  difficult  to 
why  it  was  introduced  into  the  Act, 
in  such  a  case  the  extension  of  juris- 
ild  have  been  of  a  very  trifling 
3  the  Court  of  Admiralty  already  had 
jurisdiction  in  respect  of  damage  to 
;asioned  by  collision, 
wever,  been  urged,  on  the  part  of  the 
lat,  notwithstanding  the  general  terms 
e  7th  section  is  expressed,  the  word 
ought,  for  reasons  which  will  be  pre- 
ioned,  to  be  limited  in  construction  to 
e  to  property,  or,  at  any  rate,  that  it 
y  be  construed  so  as  to  include  loss  of 
lilar  arguments  found  favour  with  the 
ueen's  Bench  in  the  case  of  Smith  v. 

sup.),  and  as  two  of  my  colleagues 
jwc  decision  in   the    present  appeal 

in  favour  of  the  appellant,  I  proceed 
ay  opinion  upon  the  point  so  pressed 
a  I  do  it  with  more  diffidence,  differing 
m  does  from  the  opinion  of  those  for 


whose  knowledge  and  experience  I  entertain  the 
most  profound  respect,  and  in  differing  from 
whom  I  cannot  but  entertain  doubt  as  to  the 
correctness  of  my  own  conclusions. 

In  support  of  the  view  that  the  word  "  damage," 
as  used  m  the  7th  section  of  the  Admiralty  Juris- 
diction Act,  should  be  limited  in  construction  to 
damage  to  property,  it  is  contended  that  not  only 
is  there  no  legislative  sanction  for  the  use  of  the 
word  as  denoting  injury  to  the  person,  but  that  the 
Legislature  has,  in  other  recent  Acts,  in  vari 
materia  adopted  the  use  of  the  word  "  damage  '  as 
applicable  exclusively  to  injury  to  property,  and 
that  it  must  be  assumed  that  the  Legislature,  in 
passing  the  Act  in  question,  did  not  lose  sight  of 
the  distinction  we  have  recognised  in  its  other 
enactments.  If  it  were  so,  I  should  feel  strongly 
the  force  of  the  arguments  based  upon  them ;  but 
I  do  not  so  read  the  Merchant  Shipping  Acts  of 
1854  (17  A  18  Vict.  c.  104),  and  1862  (25  &  26  Vict, 
c.  63),  which  are  the  Statutes  to  which  reference 
has  been  made.  The  latter  Statute,  it  will  be 
observed,  was  passed  after  the  Admiralty  Juris- 
diction Act  1861.  It  is  quite  true  that  in  the 
sections  of  the  Merchant  Shipping  Act  of  1854, 
which  have  reference  to  the  limitation  of  the 
liability  of  shipowners,  the  expressions  "loss  of 
life "  and  "  personal  injury  "  are  used  with  re- 
reference  to  injury  to  the  person,  whilst  the  word 
"damage"  is  used  with  reference  to  injury  to 
property;  but  under  the  provisions  of  these 
sections  a  different  scale  of  liability  was  fixed  in 
respect  of  injuries  to  the  person  from  that  in 
respect  of  injury  to  property,  and  it  was  con- 
venient (though  I  admit  not  necessary)  to  use 
different  forms  of  expression  to  distinguish  one 
kind  of  injury  from  the  other;  but  if  the  7th 
section  of  the  Admiralty  Jurisdiction  Act  was  in- 
tended to  apply  to  injury  to  the  person  as  well  as 
injury  to  property,  there  was  neither  necessity  for 
using,  nor  any  convenience  in  using,  more  than 
one  expression  to  denote  both  kinds  of  injury. 
But  this  limited  use  of  the  word  damage  is  not 
observed  throughout  the  Merchant  Shipping  Act 
1854.  In  the  515th  section,  the  words  "  loss  or 
damage  "  are  used  in  reference  to  three  classes  of 
injury,  and  as  the  word  "  loss  "  would  be  wholly 
inapplicable  to  personal  injury  not  resulting  in 
death,  the  word  "damage  in  the  7th  section 
must  have  reference  to  personal  injury  as  well  as 
injury  to  property.  Again,  if  we  turn  to  the  290th 
section  of  the  same  statute,  which  is  the  last  of  a 
series  of  sections  enacting  various  rules  for  the 
prevention  of  accidents,  we  find  that  it  commences 
with  the  words,  "  In  case  any  damage  to  person 
or  property  arises  from  the  non-observance  of  any 
ship  or  any  of  the  said  rules."  Here  we  have  a 
clear  unquestionable  use  of  the  word  "  damage  " 
in  the  sense  applicable  to  injury  to  the  person  as 
well  as  to  property.  In  the  527th  section  we  find 
the  expression  "  injury  to  property,"  which  is  sug- 
gestive, at  least,  of  the  words  "  damage "  and 
"injury"  being  to  some  extent  interchangeably 
used.  And  so,  again,  in  the  other  Act  referred  to 
(the  Merchant  Smppinp  Act  1862),  whilst,  on  the 
one  hand,  we  find  the  expressions  "  loss  of  life," 
"personal  injury,"  and  "damage  to  property" 
used  in  the  sections  modifying  tne  provisions  of 
the  Act  of  1854  as  to  the  liability  of  shipowners, 
we,  on  the  other  hand,  find  in  the  20th  section  the 
expression  "  damage  to  person  or  property  "  ap- 
plied to  injuries  occasioned  by  breach**  <&  T*tB&f 
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tioDS  therein  referred  to.  So  far,  then,  from  there 
being  no  legislative  sanction  for  the  nse  of  the 
word  "  damage "  as  denoting  injury  to  the  per- 
son, and  from  the  Legislature  having  adopted  the 
use  of  the  word  as  exclusively  applicable  to  pro- 
perty, it  appears  to  me  that  the  very  statutes 
referred  to  as  supporting  this  provision  afford 
extensive  evidence  to  the  contrary.  And  here  I 
would  refer  to  a  statement  made  by  Sir  B.  Philli- 
more  in  the  course  of  his  judgment  in  this  case  in 
the  Admiralty  Division,  which  appears  to  be  borne 
out  by  the  report  of  the  case  of  TJie  Ruckers  (4 
C.  Rob.  73),  before  Lord  Stowell,  to  the  effect 
that  an  action  commenced  in  the  Court  of  Admi- 
ralty in  respect  of  a  personal  assault  committed 
on  the  high  seas  by  the  master  of  a  ship  on  a 
passenger  was,  previously  to  the  Act  of  1861, 
always  described  as  a  "  cause  of  damage." 

But  the  further  argument  remains  to  be  con- 
sidered, namely,  that,  assuming  it  cannot  be  main- 
tained that  such  a  limited  meaning  as  suggested 
ought  to  be  given  to  the  word  "damage,"  by 
reason  of  the  legislative  use  of  the  word  in  the 
Merchant  Shipping  Acts,  the  meaning  of  the 
word  ought  not  to  be  so  extended  as  to  include 
loss  of  life.  This  argument  is  based  upon 
the  provisions  of  Lord  Campbell's  Act 
{9  &  10  Vict.  c.  9!*),  and  it  is  contended  that, 
inasmuch  as  the  right  of  action  created  by  this 
Act  is  extended  or  modified  by  the  subsequent 
statute  (27  &  2b  Vict.  c.  95),  where  obtaining  com- 
pensation for  the  families  of  person.s  killed  by 
accident  was  confined  to  actions  brought  in  the 
courts  of  common  law,  and  that  great  practical 
inconvenience  and  possible  injustice  might  arise 
from  an  exercise  by  the  Court  of  Admiralty  of 
jurisdiction  in  such  matters,  it  is  impossible  to 
suppose  that  the  Legislature  intended  under  a 
general  statute,  such  as  that  we  are  now  con- 
sidering, to  effect  so  great  a  change  in  the  rights 
and  relative  positions  of  the  parties  to  such 
actions.  In  support  of  this  view  it  has  been  urged 
that  the  transfer  of  jurisdiction  to  the  Court  of 
Admiralty  would  not  only  deprivo  the  parties  of 
the  Common  Law  procedure  and  the  mode  of  trial 
pointed  out  by  the  Act,  but  might  also  materially 
affect  their  relative  rights,  having  regard  to  the 
fact  that  the  Court  of  Admiralty,  in  dealing  with 
claims  for  damage  arising  from  collision,  acts  upon 
principles  unknown  to  the  Common  Law — as,  for 
instance,  in  dividing  the  loss  where  both  parties 
are  to  blame.  It  is  quite  possible  that  some  such 
inconveniences  as  those  suggested  might  have 
arisen  from  an  exercise  by  the  Court  of  Admiralty 
of  the  jurisdiction  in  question,  or  may  arise  from 
an  exercise  of  the  like  jurisdiction  by  the  Ad- 
miralty Division ;  though,  having  regard  to  sect. 
25,  sub-sect.  9  of  the  Supreme  Court  of  Judica- 
ture Act  1873  (36  &  37  Vict.  c.  66),  I  much  doubt 
whether  any  such  conflict  between  the  civil  and 
the  Common  Law,  as  was  suggested  by  Lord 
Blackburn,  in  timith  v.  Brown  (ubi  sup.),  could 
arise  after  that  Act  came  into  operation;  but, 
however  this  may  be,  the  Legislature  has  thought 
fit  to  enact  that  under  certain  circumstances  of  a 
similar  character,  at  least  as  likely  to  occur 
similar  inconveniences  must  be  submitted  to. 
The  right  of  action  given  by  Lord  Campbell's  Act 
is  in  certain  cases  modified  and  restricted  by  the 
sections  of  the  Merchant  Shipping  Act  already 
referred  to,  and  the  jurisdiction  for  assessing  the 
amount   of  damages   \n  such    caaea,  a&  ?Q£px&& 


injury  to  the  person  as  well  as  injury  to  prepay 
has  been  conferred  on  the  Court  of  Chananr.si 
by  the  13th  section  of  the  Admiralty  Janata 
Act,  the  jurisdiction  which,  by  the  Macau 
Shipping  Act  of  1854,  was  conferred  upoci 
Court  of  Chancery  has  been  extended  totheCao 
of  Admiralty  whenever  the  ship,  or  the  pnoai 
thereof,  are  under  arrest.  In  this  very  a* 
though  the  ship  was  not  arrested  in  this  tea. 
she  had  been  arrested  in  other  actions,  and,  ii  I 
understand  the  facts,  it  was  agreed  that  the  cat 
should  be  treated  and  dealt  with  as  if  she  m 
under  arrest  and  the  proceedings  were  it  m; 
but,  however  this  may  be,  she  might  hro  he 
under  arrest,  and,  if  she  had  been  the  Adonb 
Division  would  have  been  bound,  under  the  tia 
section,  to  entertain  an  action  at  the  instance  if 
the  owners  of  the  ship  for  the  distribution  d  to 
amount  of  their  liability  amongst  the  claim*  | 
and  in  such  case  to  assess  the  amount  of 
payable  to  the  plaintiffs,  and  to  ascertain  the  at  I 
portions  thereof  payable  to  the  different  mean 
of  Jeffery's  family.  Every  inoonvenknoe  ■ 
every  injustice  which  has  been  suggested  as  lief 
or  possible  to  occur  if  the  present  action  hades 
brought  in  the  Court  of  Admiralty,  would,  t] 
might,  equally  arise  in  such  an  action  as  hat  eei  [ 
suggested.  It  appears  to  me  that  the  argon* 
based  upon  the  probability  or  possibility  of  eea 
possible  inconvenience  or  injustice  cannot  «| 
maintained.  i 

Upon  the  whole  I  am  of  opinion  that  the  jeat 
ment  of  the  Admiralty  Court  should  be  affiria 

Baggallay,  L.J.  concurred  with  the  judgneatf  | 
James.  L.  J. 

The  judgment  of  Brett  and  Bramwell,  LJL| 
was  read  by 

Bramwell,  L.J. — I  will  now  deliver  the  j^| 
ment  of  my  brother  Brett  and  myself. 

We  are  of  opinion  that  this  appeal  should  hi 
allowed  and  that    the    Admiralty   Division  i* 
no  jurisdiction  in  rem   in   a  case  in  which  a 
right  of  action  is   under   Lord  Campbell  ^ 
(9    &  10  Vict.   c.    93).      We    offer  no  ooai| 
as  to  whether  it    would   have  jurisdiction  is1] 
case  of  personal  hurt  where  there  was  no  da?, 
and   the    person    hurt     was    the   plaintiff  ft 
proceed  upon  the  ground  that  the  action  pc 
(by  9  &  10  Vict,  c  93)   is  not  within  the  «* 
and  meaning  of  sect.  7  of  the  Admiraltr  Jtf 
diction  Act  1861  (24  Vict.  c.  10).  TheLeguta* 
it  is  true,  has  given  power  to  the  Admiralty  C* 
to  assess  and  apportion  the  damages  in  each  fl$ 
under  certain  circumstances,  under  the  Merck* 
Shipping  Acts;  and  in  such  case  it  necasr? 
follows  that  the  machinery  for  assessing  *as  * 

Eensed  with.    It  is  true  that  a  jury  canoe** I 
ad  in  the  Admiralty  Court;  and,  as  Mr.  3*1 
pointed  out,  that  the  word  "'damage"  in ■*' 
of  24  Vict.,  c.  10,  includes  the  damage  done* 
goods.    It  is  also  true  that,  umder  the  Jodie** 
Acts,  any  action  in  personam  may,  as  mafl^l 
jurisdiction,  be  brought  in  the  Admiralty  ft*** 
as  well  as  in  any  other ;  yet,  looking  to  the  ii* 
of  Lord   Campbell's  Act,    and   Beet.  7  d*\ 
Admiralty  Court  Act  1861,  and  constraint 
as  at  the  time  the  latter  was  passed,***1 
opinion  that  sect.  7   of   the  latter  Acs  •*"' 
jurisdiction  in  rem,  which  is  the  question  no*  1 
discussion.    Lord  Campbell's  Act  is 
says :  "  The  jury  may  give  such  ritmtgnr 
\  TO&3  think  proportioned  to  the  injury,  is* 
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mount  shall  be  divided  in  such  shares  as  the  jury, 
ly  their  verdict,  shall  find  and  direct."  As  to  the 
vords  "  the  jury  may  give,"  &c.,  that  might 
XMsibly  be  held  to  mean  "  jury  "  where  there  was 
%  jury,  and  "  court "  where  there  was  not.  We 
lo  not  say  it  could  be ;  but,  whether  or  no,  we  are 
>f  opinion  that  under  that  section  it  must  be  a  jury 
who  are  to  find  and  direct  the  division  in  shares.(a) 
Che  words  are  express.  Suppose  Lord  Campbell's 
slot  had  said  such  actions  should  only  be  brought 
A  a  court  where  there  was  a  jury,  would  sect.  7 
if  the  Admiralty  Court  Act  1861,  have  repealed 
hmb  ?  ^  But  it  does  say  so  in  effect,  and  the  argu- 
ment is  that  it  is  repealed.  Suppose  that  the 
elatives  had  assigned  their  right  of  action,  would 
he  assignees  have  maintained  a  suit  in  Equity  P — 
Vonld  an  action  lie  in  a  County  Court  without  a 
turyP  No;  the  jury  is  essential.  But  it  is  re- 
uurkable  that  no  jurisdiction  is  given  in  a  case  of 
odily  hurt  to  a  passenger,  or  trespass  to  his  goods 
Mr  injury  done  in  a  ship.  We  think  there  is  great 
reight  in  the  argument  that  the  words  of  sect.  7 
t  the  Admiralty  Court  Act  1861,  are  not  apt 
rords  to  include  a  case  under  Lord  Campbell's 
Let.  Such  a  claim  as  this  is  neither  properly 
or  strictly  speaking  a  claim  for  damages  done 
y  »  ship.  It  is  a  claim  for  compensation  for  loss 
sustained  partly  by  a  death  caused  by  a  ship, 
nd  partly  by  something  else  which  may  or  may 
tot  happen,  as  well  as  the  death,  but  which  must 
loo  happen  hi  order  to  substantiate  a  claim  or 
dief.  lb  is  a  claim  not  proportioned  to  the  act 
lone..  Of  course,  though  we  have  thought  it  right 
O  make  the  above  remarks,  we  avail  ourselves 
4!  the  judgment  and  reasons  in  Brown  v.  Smith 
vbi  sup.),  especially  on  account  of  the  difficulty 
'rising  from  the  difference  between  the  Admiralty 
Ad  Common  Law.  As  to  contributory  negligence, 
Vould  the  Court  of  Admiralty  have  to  give  up 
is  view  or  grant  an  action  when  Lord  Campbell's 
let  did  not  P  We  are  of  opinion  that  the  appeal 
fhould  be  allowed. 

The  court  being  equally  divided,  the  appeal 
was  dismissed  with  costs, 

Solicitors  for  appellants,  Stokes,  Saunders,  and 
trices. 
Solicitors  for  respondents,  Oellatly  and  Warton. 


SITTINGS  AT  LINCOLN'S  INN. 

by  J.  P.  Aspinall  and  F.  W.  Baikxs,  Efqn., 
Bftniflters-at-Law. 


ON   APPEAL  FROM  THE  ADMIRALTY  DIVISION. 

Dec.  7  and  11, 1876 ;  and  April  21, 1877. 
3efore  James,  L.J.,  Baggallat  and  Brett,  JJ.A.) 

Cargo  ex  Schiller. 

\dkoage  of  life  —  Inability  of  cargo  —  Merchant 
Shipping  Act  1854  (17  £  18  Vict,  c  104)  sects. 
458,  459. 

VKerr*  W6  salvage  is  performed,  cargo,  subsequently 

(a)  It  does  not  seem  to  have  been  pointed  ont  to  the 
met  that  the  Court  of  Admiralty  had,  and  the  Admiralty 
Hfjgion  still  hat,  the  power  under  3  A  4  Viot.  o.  65, 
11,  to  direct  a  trial  by  jury  of  any  issue  or  issues 
a  judge  of  a  superior  oourt  of  oommon  law  sitting 


I  Iriondon  or  Middlesex,  or  a  judge  of  assise,  and  that 
Itfe  power **  rtHl  farther  extended  by  the  Judicature  Act 
■eot.  70,  And  the  Supreme  Court  Bulee,  Order 
.rule  29.    These  enactments  would  empower  the 
ralty  judge  to  direot  an  issue  to  be  tried  whether 
mi  entitled  to  any,  and.  if  so,  what  sum  under  Lord 
bell's  Act,"  or  some  suoh  issue.— Ed. 


salved  from  the  same  vessel  as  the  lives,  but  by 
persons  employed  by  the  owners  for  the  purpose 
and  wholly  distinct  from  the  life  salvors,  %s  liable 
to  contribute  towards  the  reward  due  to  the  life 
salvors  under  the  provisions  of  the  Merchant 
Shipping  Act  1854,  sects.  458,  459. 
This  was  an  appeal  from  a  judgment  of  the  High 
Court  of  Justice  (Admiralty  Division)  in  a  cause 
of  salvage  instituted  against  the  cargo  of  the 
German  steamship  Schiller  hj  the  owners,  masters, 
and  crews  of  some  pilot  cutters  and  boats,  to  re- 
cover reward  for  services  rendered  in  saving  the 
lives  of  some  of  the  passengers  in  that  vessel. 
The  Schiller  was  wrecked  on  the  Ketarrier  Eeef 
among  the  Scilly  Islands.  The  plaintiffs  saved 
only  the  lives,  and  rendered  no  service  to  the 
vessel  or  the  cargo;  no  part  of  the  cargo  was 
saved  at  the  time  of  the  plaintiffs'  services,  but 
some  time  afterwards,  when  the  owners  of  part  of 
the  cargo  (bullion)  engaged  a  staff  of  divers  and 
workmen,  and  with  their  assistance  succeeded  in 
getting  up  a  considerable  quantity  of  specie.  This 
cargo  the  plaintiffs  now  proceeded  against.  The 
court  below  held  that  the  cargo  was  liable  to  pay 
salvage  reward  in  respect  of  the  services  in  saving 
life.  From  this  judgment  the  defendants,  the 
owners  of  the  specie,  appealed. 

The  facts,  and  the  judgment  of  the  court  below, 
will  be  found  fully  reported,  ante,  p.  226. 

Dec.  7, 1876.  —  Butt,  Q.O.  and  Lodge  for  the 
appellants. — Here  the  lives  and  the  cargo  were 
saved  at  different  times  and  by  different  persons. 
In  The  Fusilier  (B.  &  L.  341 ;  12  L.  T.  Eep.  K.  S. 
186;  2  Mar.  Law  Cas.  O.  S.  177)  it  was  held 
by  the  Privy  Oounoil,  that  where  cargo  and  lives  are 
saved  at  the  same  time,  the  cargo  is  liable  for  the 
salvage  of  life.  That  case  is  so  far  against  the 
appellants,  unless  it  can  be  argued  that  the 
decision  is  wrong  and  this  court  is  not  bound  by 
it.  [James,  L.J. — We  are  sitting  here  in  the 
place  of  the  Judicial  Committee  of  the  Privy 
Council  on  appeal  from  an  Admiralty  deci- 
sion, and  are  exercising  the  jurisdiction  for- 
merly exercised  by  them.  I  think  we  must  con- 
sider ourselves  bound  by  their  decisions  in  Ad- 
miralty matters.  Good  reasons  may  be  given  why 
we  should  not  be  so  bound,  and  the  question  may 
be  raised,  but  my  present  opinion  is  that  we  are 
bound.]  We  submit  that  the  court  is  not  bound 
by  that  decision;  but  even  if  it  is,  the  present  case 
is  distinguishable.  The  first  question  is,  What  was 
the  Admiralty  jurisdiction  to  award  salvage  of  life 
before  the  Merchant  Shipping  1854  (17  &  18  Viot. 
c.  104)  P  Unless  Bhip  or  cargo,  or  both,  were 
saved  there  was  no  salvage  reward  payable  for 
merely  saving  life  ;  where  life  was  saved  to- 
gether with  ship  and  cargo,  it  was  customary  to 
give  a  larger  reward  than  if  property  only  had 
been  saved.  Then  the  Merchant  Shipping  Act 
1854  (seots.  458,  459)  deals  with  the  question  by 
enacting  that  the  salvage  in  respect  of  life  shall  be 
payable  by  the  Bhip  from  which  the  lives  are 
taken ;  it  is  not  payable  by  the  cargo,  but  by  the 
ship ;  even  if  these  salvors  had  saved  the  cargo  at 
the  same  time  as  the  lives,  they  could  not  recover 
against  the  cargo.  [Butt,  J  A.— Sect.  459,  in 
making  the  salvage  of  life  "payable  by  the  owners 
of  the  ship  or  boat,"  seems  to  assume  that 
the  shipowner  is  to  pay  for  the  lives  even  though 
the  ship  is  not  saved.]  The  Legislature  did  not 
mean  to  fix  personal  liability  upon  any  person  un- 
less the  ehip  or  cargo  is  saved    The  intentior 
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was,  that  on  the  ship  being  saved  lite  salvage 
should  be  paid  out  of  the  ship,  but  not  otherwise. 
The  sections,  on  the  face  of  them,  no  doubt,  give 
the  right  to  proceed  even  if  everything  is  lost  and 
never  recovered ;  but  if  that  section  gives  such 
right,  then  the  salvors  might  sut)  in  a  common 
law  action  as  soon  as  they  bad  saved  life.  This 
would  be  an  absurdity,  as  some  property  must  be 
saved  before  any  claim  can  be  made  for  life  sal- 
vage ;  and  if  anything  must  be  saved,  then  the 
claim  can  only  be  against  the  ship  under  sect. 
45!).  Here  no  property  of  any  sort  has  been 
"  saved  "  in  the  sense  in  which  that  word  is  nsed 
in  the  Merchant  Shipping  Act  18 oi;  the  work  of 
the  recovery  of  the  cargo  was  done  by  the  owners 
of  the  cargo  themselves,  and  consequently  there 
were  no  salvors  and  no  salvage  of  cargo.  This 
distinguishes  tbecase  from  T/iefSiHrfiVr  (2  Mar.  Law 
Cas.  O.  S.  177)  where  there  was  a  salvage  of  ship  and 
cargo  at  the  same  time  as  a  salvage  of  life.  The 
cargo  bas  nothing  in  common  with  the  passengers, 
and  before  its  owner  should  bo  condemned  in 
salvage  for  lives  the  words  of  the  Act  making  him 
liable  ought  to  bo  bo  strong  that  the  court  is  coerced 
so  to  decide ,-  wheroos  the  effect  of  the  Merchant 
Shipping  Act  is  merely  to  give  a  direct  right  to 
salvage  where  no  right  existed  before,  and  salvors 
only  obtained  their  award  indirectly.  Salvors  are 
not  without  their  means  or  reward  in  the  case  of 
the  ship  being  of  no  value,  because  they  can, 
under  sect.  45!),  claim  reward  out  of  the  Mercantile 
Marine  Fund,  and  by  this  section  this  is  the 
remedy  to  be  taken  on  the  loss  of  the  ship ;  there 
is  no  mention  of  the  cargo. 

Dee.  11,  187b'.— The  Admiralty  Advocate  (Dr. 
Deaoe,  Q.C.)  and  W.  G.  F.  Pklllimore  for  the 
respondent.— By  sect.  44:5  of  the  Merchant  Ship- 
ping Act  1851,  all  cargo  washed  ashore  from  any 
ship,  or  lost  or  taken  from  such  ship,  must  be  de- 
livered to  the  receiver  of  wreck,  and  any  person, 
whether  ho  bo  owner  or  not,  secreting  or  keeping 
possession  of  and  not  delivering  such  cargo  to 
the  receiver  in  liable  to  a  penalty.  The  receiver 
has  the  right  to  tho  possession  of  all  wreck,  and 
to  hold  the  same  until  security  be  given  for  pay- 
ment of  salvage  (sect.  4ti8) ;  and  "wreck"  covers 
flotsam,  jetsam, lagan,  derelict,  and  everything  else 
taken  out  of  the  sea  or  from  tho  shore  (soct.  2). 
Hence,  even  where  owners  save  their  own  property, 
the  receiver  is  entitled  to  possession  if  there  are 
any  claims  of  salvage  against  it,  and  that  for  tho 
purpose  of  obtaining  security  for  salvage.  But 
here  there  was  actual  salvage  of  tho  specie,  because 
the  owners  did  not  do  tho  work  themselves,  but 
they  entered  into  agreement  with  or  hired  divers 
to  recover  the  property,  and  these  divers  might, 
if  they  had  not  been  paid,  havo  proceeded  in  Ad- 
miralty to  recover  their  stipulated  reward.  The 
owners  are  in  the  position  of  subsequent  salvors, 
The  Merchant  Shipping  Act  (sect.  '109)  does 
not  leave  the  right  to  life  salvage  dependent 
upon  the  saving  of  the  ship,  but  such  salvage 
is  recoverable  in  any  case,  whether  the  ship  be 
lost  or  not ;  if  any  other  construction  is  put  upon 
the  Act,  then  on  the  loss  of  the  ship  life  salvage 
is  recoverable  only  against  the  Mercantile  Marino 
Fund,  and  this  would  place  lifo  salvors  in  a 
worse  position  than  they  were  before  that 
Act.  [James,  L.J.— Under  tho  old  law  tho  ship 
and  cargo  were  liable  only  where  thoy  were 
saved  with  the  lives.  Did  not  the  Privy 
Cpumil,in2*< Ftuilitr  (2  Mar  Law  Cas.  0.  S  177) 


hold  that  tbo  Merchant    Shipping  AcumljL 
power  to  enforce  claims  for  salvage  of  Life  rt» 
there  would  have  been  a  right  to  sorL  -'— 
prior  to  tho  Act,  and  that  the  right  to 
or  cargo  for  life  salvage  was  under  the  Ad  at 
an  absolute  right,  but  only  in  cases  »bw 
court  would  previously  have  had  power  to  u 
against  ship  and   cargo   in    their   bands.1]   It 
submit  that  the  Act  gives  much  greUcTEs 
than  existed  before  the  Act ;  life  salvors  k^ci 
a  right  to  salvage  as  against  ship  and  carp  m 
this  right  exists  under  the  Ad,  so  as  to  be  cobs 
able  independently  of   the  salvage  of  efcip  d 
cargo.     In  The  Cairo  (L.  Rep.  4  Adm.iEo.lfe, 
30  L.  T.  Eep.  N.   S.    535;  2  Asp.  Mar.  lav  Ik 
257),  it  was  held  that   a   ship  was  liabfe  ftrtfc 
salvage  of  the  lives   of  part  cf  ber  cror  *l»  ■ 
left  her  in  boats  in  consequence  of     ~~' 
afterwards  got  into  danger.  [Bi 
was  decided  after  TaeFiifilierlL'Mar.LatCuOi 
177).  Buthowcanit  bethataalvageoflifci' 
out  of  cargo  when  saved  by  its  own  owm 
not  acct.  458  make  each  separate  thing  >■'•'■'-' 
its   own  salvage  except  life,  the  payment  tx  "* 
being  provided  for  by  sect.  4  Juris,  f 

Sect.  458  seemB  to  make  salvage 
life  payable  by  tho  owners  of  ship  and  cttfoiA 
criminately.]  The  question  has  beei  ' 
so  long  that  it  can  scarcely  now  be  n 
1857Dr.LuBhington,inrfteCoromo»A 
decided  that  salvors  of  life  were  entitled  to  be  ail 
salvage  in  priority  to  all  other  claims.  M" 
case  where  they  had  not  contributed  to  tbcB>i| 
of  the  property.  Before  the  Act  theeargtn'^ 
contributed  to  life  salvage,  as  it  paid  its  propna 
of  the  increased  reward :  (The  Fuiilkt,  8  aV-to 
Cos.  O.  S.  177).  The  same  principle  was  ufU " 
The  Willi'im  7/r.(25L.T.  Rep.  S.  S.  3*;;Liif 
:t  Adm.  AEcc.  487;  1  Asp.  Mar.  Lav  C*.  ft 
[Brett,  L.J.- — The  foundation  of  the  rig"; 
salvago  is,  according  to  Dr.  Lushin^wn.  tie  » 
ceding  in  rem :  (The  Fusilier.)  Whuusua" 
tho  statute  to  say  that  property  saved  bj  "' 
themselves  may  be  seised  by  the  AdtninJtjC* 
for  life  salvage  only  where  it  co  ild  not  hiwi* 
seized  under  the  old  lawP]  By  8«i  4*« 
receiver  has  power  to  seize  and  detain  ship* 
cargo  until  payment  is  made  or  security i;?* 
for  salvage  due,  whether  for  ship,  cargo,  or  Is* 
Butt,  Q.C.  in  reply.— If  therespondrati'a* 
pretation  of  sect  458  is  right,  an  owner  of  aw' 
liable  for  services  rendered  toship,Mdon»' 
ship  for  services  rendered  to  cargo ;  the  <mjr^ 
to  avoid  difficulty  is  to  read  sect.  45?  ™ 
singula  singulis,  aud  to  make  each  thing' 
pay  its  own  salvage.  [BiGOALLii,  LJ.--jf£ 
apply  that  principle,  who,  under  sect.  4Ss*^ 
atone,  would  be  liable  to  pay  for  life  sarn 
Either  no  one,  or  the  persons  whose  In* '  * 
saved ;  but  reading  the  section  with  wet  »■■ 
liability  rests  upon  the  owner-  of  skip.  let* 
of  the  oases  cited  was  the  cargo  »wl™ 
apart  from  the  lives,  and  they  are  theref**  ■ 
tinguishable. 

CUTA 

April  21,  1877.  — Bemt.  L.J. -In 
whilst  ship  and  cargo  were  in  danger,  — = 
tiffs  saTed  the  lives  of  fifteen  persons.  *»* 
whom  were  the  crew  of  the  ship,  and  ntiWT 
passengers  on  board  her ;  but  after  snch  W*fl 
been  saved,  the  ship  and  cargo  sunk 
water,  and  ail  who  bad  at  any  turn  to* 
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salved ;  and  this  statement  of  the  law  shows  clearly 
that,  independently  of  the  statute,  no  claim  could 
be  substantiated  in  the  present  case,  because  no 
property  has  been  salved  by  anyone.  There  is  no 
property  whioh,  irrespective  of  the  statute,  could  be 
seized  by  way  of  lien,  so  as  to  give  the  Admiralty 
Court  any  jurisdiction  to  enforce  any  lien  against 
it,  or  to  deal  with  it  at  all.  The  question  is 
whether  the  statute  has  given  any  right  to  the 
Court  of  Admiralty  to  deal  with  any  property 
with  which  it  could  not  have  dealt  at  all  before 
the  statute,  which  it  had  no  jurisdiction  to  seize 
or  detain  before  the  statute. 

The  former  statute  (9  &  10  Vict.  c.  99,  ss.  1-5) 
enacts  that  "  every  person  who  shall  act  or  be  em- 
ployed in  any  way  whatsoever  on  the  saving  or  pre- 
serving of  any  ship,  or  any  part  of  the  cargo  thereof, 
or  of  the  life  of  any  person  on  board  the  same,  shall 
be  paid  a  reasonable  reward  of  compensation  by 
way  of  salvage  for  such  service  by  the  commander 
or  owner  of  the  said  ship,  or  by  the  merchant 
whose  ship,  vessel,  or  cargo  shall  be  so  saved  as 
aforesaid."    If  the  reward  to  be  paid  had  been 
simply  a  money  reward,  it  would  have  been  unne- 
cessary to  use  the  phrase  "  by  way  of  salvage ;" 
that  phrase,  introduces  the  law  of  salvage.    The 
enactment  that  the  reward  shall  be  by  way  of 
salvage  gives  jurisdiction  to  the  Admiralty.    But 
that  jurisdiction  is  founded  on  the  possibility  of  a 
proceeding  in  rem.    Moreover,  among  the  classes 
to  pay  are  the  owners  of  a  ship  saved,  the  owner  of 
ship  or  cargo  saved ;  so  that  the  whole  section  is 
founded  on  the  assumption  that  property  has  been 
saved.    It  cannot,  as  it  seems  to  me,  be  doubted 
that  "  saved  "  is  used  for  "  salved  by  salvors  "  when 
the  compensation  is  to  be  "  by  way  of  salvage."  The 
enactment  does  not  give  a  new  subject-matter  on 
which  the  Admiralty  may  enforce  a  lien,  but  gives 
a  new  cause  or  service  in  respect  of  which  the 
Admiralty  may  enforce  a  lien  upon    the    same 
subject-matter  as  before.  The  sections  468  and  459 
of  17  &  18  Vict.  c.  104,  seem  to  me  to  use  the  same 
technical  phraseology  in  dealing  with  the  doctrine 
of  salvage  as  has  been  invariably  used  in  every 
case,  treatise,  and  statute  on  salvage.    The  word 
"  saved,"  in  such  phraseology,  is  used  for  "salved," 
i.e.,  "saved  by  salvors."  This  is  shown  in  sect.  458 
by  the  statement  that  "  there  shall  be  payable  to 
the  person  by  whom  such  services,  or  any  of  them, 
are  rendered  a  reasonable  amount  of  salvage."    It 
is  not  said  "  a  reasonable  compensation,"  but  "  a 
reasonable  amount  of  salvage.       So  in  sect.  459, 
it  is  salvage  which  is  payable,  not  compensation,  and 
the  mode  of  enforcing  the  claim  in  the  last  resort 
is  by  sale  under  sect.  469  ;  the  whole  remedy  is 
evidently  founded  on  the  Admiralty  remedy,  which, 
though  it  does  not  absolutely  shut  out  a  remedy 
by  suit  in  personam,  either   in  the    Admiralty 
Court,  or  it  may  be  perhaps  in  some  other  division 
of  the  High  Court,  yet  shows  that  it  is  a  remedy 
for  a  salvage  claim  which  imports,  as  is  stated  in 
The   Zephyrus   (1  W.  Rob.  329)  and  in  The  Fusi- 
lier (2  Mar.  Law  Cas.  0.  S.  177)  the  possibility  of 
a  suit  in  rem.    The  case  of  The  Fusilier  is  in  its 
facts  consistent  with  this  view  of  the  statute.     In 
it  cargo  was  salved.     It  is  not,  therefore,  as  to 
its  facts,  an  authority  against  the  defence  in  this 
cause;   neither,  as  it  seems  to  me,  is  any  of  the 
reasoning  adverse  to  the  contention  of  the  defen- 
dants in  the  present  case.    The  decision  in  The 

FusiUer  is  in  reality  founded  on  the  view  that  the 
statute  was  dealing  with   the  causes  or  services 


for  which  salvage  reward  might  be  awarda 

not  with  the  subject-matter  on  which  the  i 

was  to  take  effect.     That  is  the  reason  wi 

strong  decision  is  arrived  at  that  the  onus 

the  word  "cargo  "  in  sect.  4*59  does  not  all 

law  that  cargo  was  one  subject-matter  of  s 

of  salvage  reward.     If  it  did  not  alter  theh 

what  was  the  subject-matter  of  a  salvage 

that  case,  it  does  not  in  this  court.    The 

The  Cairo  (L.  Rep.  4  Ad.  &  Ece.  184),  uf 

facts  stated  in  the  judgment,  goes  no  forth* 

The  Fusilier.    The  ship  had  received  aabi 

vices.    If  it  is  taken  as  a  decision  that  tb 

saving  of  life,  where  the  ship  itself  had  n 

no  salvage  service   and  had  been  in  nod 

entitled  the  salvors  of  life  to  seize  the  sb 

cargo,  it  must  result  in  this,  that  whenever  i 

is  lost  overboard,  whether  by  his  own  oegi 

or  otherwise,  the  ship  and  cargo  can  be  t 

That  seems  to  be  a  result  so  destructive  of 

time  adventure  that  no  such  construction! 

to  be  put  upon  the  statute  if  it  can  be  mm 

"  The  construction,"  says  Dr.  Lushington  a 

Fusilier  (B.  &  L.  346),  "  that  cargo  shod! i 

contribute  to  life   salvage  would  work  i  fl 

change  in  the  law  and  go  beyond  the  grieril 

which  existed."     "  The   Legislature,"  apf 

Chelmsford  (The  Fusilier,  B.  &  L.  351),  "si 

ing  with  the  subject  of  life  salvage,  most  be  I 

to  nave  been  aware  of  this  practice,  and  to  I 

intended  to  confer  upon  the  Court  of  Adnrinf 

power  of  doing  that  directly  which  they  had  i 

so  long  in  the  habit  of  doing  mdirwtly* 

what  the  Admiralty  had  been  in  the  habitofi 

indirectly  was  to  give  reward  for  life  sahagaj 

it  could  be  paid  out  of  or  borne  ty  "J* 

property  which  had  itself  been  saved  in  uei 

of  having  been  salved  by  salvors.    The  Ada 

had  never  assumed  jurisdiction  to  deal  witfcj 

perty  which  had  never  been  salved  by  anyr 

The  doctrine,  therefore,  does  not  include  the  j 

case.     There  is  ample  scope  for  the  anpl 

the  statute  within  the  doctrine,  without  I 

it  includes  the  present  case.    It  seems  to  ai< 

trary  to  the  ordinary  principles  of  coi 

say  that,  without  words  more  express 

used  in  this  statute,  property,  which  1 

statute  was  not  the  subject-matter  of  ant 

suit,   which  was    not  capable  of  being' 

brought  within  any  jurisdiction  of  the 

Court,  should  now  be  swept  into  such  ji    p 

and  be  made  the  subject  of  such  a  suit.  W 

that   colour   is  given  to  a  contrary  view^ 

Lushiugton  in  the  Coromandel  (Swab.' 

apprehend,"  he  says,  "  the  Legislature,  iai 

place,  was  well  aware  that  there  were  many  i" 

m  which   life  was   saved  and  property 

lost,  and  that  consequently  there  was  JJ] 

which  could,  as  a  matter  of  right,  be  e' 

those  who,  perhaps  at  the  risk  of  their 

had  saved  the  lives  of  others,  and  they  | 

provide  for  that  contingency  in  the  fifltr 

My    belief    is    that    Dr.    Lushington 

alluding  to   the  power   given  to  the 

Trade  to  award  a  sum  of  money  where l 

or  an  insufficient  amount  of  property 

if  not,  the  facts  of  the  case  did  not 

for  the  ship  was  salved.  In  such 

would  be  a  dictum  of  authority  audi 

I  could  not  agree  with  it. 

Upon  that  which  I  apprehea 
construction  of  the  statute  and 
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deration  stated  above,  I  am  of  opinion  that 
fclvage  claim  could  be  legally  enforced  against 
pecie  or  its  owners  in  this  case,  and  therefore 
the  judgment  appealed  attains t  should  be 
•sed. 

tGGALLAY,  L.J. — The  state  of  the  law  affecting 
alvage  as  it  existed  or  was  recognised  prior  to 
•assing  of  the  Merchant  Shipping  Act  1854  was 
ribed  by  Dr.  Lushington  in  the  passages  of  his 
ment  in  the  case  of  The  Fusilier  (2  Mar.  Law 
O.S.  177)  to  which  Sir  Baliol  Brett  has  referred, 
it  is  unnecessary  for  me  to  add  to  the  descrip- 
80  given ;  nor  do  I  propose  to  refer  further  to 
circumstances  of  toe  present  case  than  to 
rve  that  the  claim  of  the  plaintiffs  is  resisted 
le  defendants  upon  the  grounds,  first,  that, 
Qg  regard  to  the  provisions  of  the  Act  of  1854, 
olaims  of  life  salvors  can,  in  no  case,  be  en- 
d  against  the  owners  of  cargo,  but  only 
ast  the  owners  of  the  ship,  or  failing  that, 
ist  the  Mercantile  Marine  Fund ;  and 
idly,  that,  if  such  claims  can,  to  any  extent, 
lforced  against  the  owners  of  cargo,  life  sal- 
are  not  by  law  entitled  to  any  remuneration 
;»inst  cargo  which  has  not  been  salved,  in  the 
lary  acceptance  of  the  expression,  either  by 
selves  on  any  other  persons,  but  has  been 
squently  recovered  by  agents  employed  by  the 
re  for  that  purpose.  As  regards  the  first  of 
points,  it  was  admitted  that  adverse  decisions 
3een  given  both  in  the  Court  of  Admiralty 
n  the  Privy  Council ;  but  it  was  urged  upon 
it  had  been  upon  the  judge  of  the  Admiralty 
»  that  these  decisions  should  be  reviewed, 
ldge  of  the  Admiralty  Court  gave  judgment 
our  of  the  plaintiffs,  and  I  am  of  opinion  that 
dement  should  be  affirmed, 
substantial  questions  for  our  consideration 
tx>  the  effect  of  the  provisions  of  the  Act  of 
^nd  to  that  I  propose  to  at  once  to  address 
Fl  Now,  omitting  the  references  to  the  saving 
^ck,  which  do  not  appear  to  me  to  have  any 

g;  upon  the  questions  now  under  considera- 
e  458th  section  enacts  that  "  whenever  any 
c*  boat  is  stranded  or  otherwise  in  distress 
Kid  services  are  rendered  by  any  person,  (1) 
eting  such  ship  or  boaji ;  (2)  in  saving  the 
>f  the  persons  belonging  to  such  ship  or 
(3)  in  saving  the  cargo  or  apparel  of  such  ship 
>"%  or  any  portion  thereof  .  .  .  there  shall  be 
L«  by  the  owners  of  such  ship  or  boat,  cargo, 
fel,  or  wreck,  to  the  person  by  whom  such 
©a,  or  any  of  them,  are  rendered  ...  a 
table  amount  of  salvage  ..."  Now,  these 
are  very  wide.  If  any  of  the  three  classes  of 
^  is  rendered — for  instance,  if  the  saving  of 
the  only  service — the  owners  of  the  several 
8  of  property — ship,  cargo,  and  apparel — are 
Bde  liable  to  pay  a  reasonable  amount  of 
ge  to  the  person  rendering  the  service.  This 
grammatical  meaning  of  the  words  used  in 
£58.  I  am  unable  to  follow  the  argument 
has  been  addressed  to  us,  that  the  words 
tig  or  declaring  the  liability  are  to  be  read 
too  singula  singulis.  If  the  service  of  saving 
fed  been  omitted,  there  might  have  been  some 
%  in  the  argument  that  the  owners  of  ship, 
,  and  apparel  were  to  be  respectively  liable 
I.  salvors  of  the  property  of  which  they  were 
Dtively  the  owners ;  but  upon  whom,  if.  this 
ipls  it  to  be  adopted,  is  the  liability  to  be  im- 
t  in  awes  of  the  salvage  being  confined  to 


life  P  It  is  clear,  from  the  terms  of  the  section,  that 
the  burden  is  to  fall  somewhere ;  and  why,  so  far 
as  the  provisions  of  this  section  are  concerned, 
should  it  be  imposed  upon  the  owners  of  the  ship 
any  more  than  upon  the  owners  of  the  cargo  P  If  the 
solution  of  the  question  depended  upon  the  proper 
effect  to  be  given  to  sect.  458,  and  upon  that  alone, 
I  think  there  could  be  no  question  as  to  the 
liability  being  imposed  upon  the  owners  of  cargo 
as  well  as  upon  the  owners  of  the  ship. 

But  what  is  the  nature  and  extent  of  the 
liability  imposed  P  In  the  terms  of  the  section,  it 
is  a  liability  to  pay  "a  reasonable  amount  of 
salvage;1'  but  is  this  to  be  construed  as  a  general 
personal  liability  to  be  enforced  against  the  owners 
under  any  circumstances,  whether  the  ship  and 
cargo  are  lost  or  not,  or  as  a  liability  capable  of 
being  enforced  against,  and  therefore  limited  to 
the  value  of,  the  property,  whether  ship  or  cargo 
be  saved  from  destruction  P  and  if  the  latter  be 
the  true  construction,  is  the  liability  limited  to 
the  value  of  the  ship  or  cargo  "  saved  by  salvors," 
as  the  expression  is  ordinarily  understood ;  or  does 
it  extend  to  ship  or  cargo  saved  from  destruction 
by  other  means,  as  by  reason  of  the  ship  riding  out 
the  storm,  or  of  the  cargo  being  recovered  through 
the  exertions  of  the  owners,  or  of  persons  spe- 
cially employed  by  the  owners  for  that  purpose  P 

The  subsequent  sections  of  the  Act,  when  taken 
in  connection  with  the  458th,  throw  much  light 
upon  these  questions.    In  sect.  459  we  find  a  pro* 
vision  which  at  first  sight  gives  rise  to  a  doubt, 
whether  it  was  or  not  the  intention  of  the  Legis- 
lature to  provide  that  the  liability  to  the  payment 
of  life  salvage  should  be  confined  to  the  owners  of 
the  ship,  and  should  not  extend  to  the  owners  of 
the  cargo ;  and  this  view,  as  I  have  already  said, 
has  been  pressed  upon  us  by  the  counsel  for  the 
appellants.    The  provision  in  question  is  to  the 
effect  that  life  salvage  "  shall  be  payable  by  the 
owners  of  the  ship  in  priority  to  all  other  claims 
of  salvage,  and  in  cases  where  such  ship  or  boat  is 
destroyed,  or  where  the  value  thereof  is  insuffi- 
cient to    pay  the  amount    of  salvage  in  respect 
of  any  life  or  lives,  the  Board  of  Trade  may,  in 
its  discretion,  award  to  the  salvors,  out  of  the 
Mercantile  Marine  Fund,  suoh  sum  as  it  deems 
fit,  in  whole  or  in  part  satisfaction  of  any  amount 
of  salvage  so  left  unpaid  in  respect  of  such  life  or 
lives."  Now  it  is,  in  the  first  place,  to  be  remarked 
that,  if  it  had  been  the  intention  of  the  Legis- 
lature that   liability  in  respect   of    life  salvage 
should  be  confined  to  the  owners  of  the  ship,  it 
is  somewhat  strange  that  it  has  not  said  so  in 
plain  terms,  but  has  left  it  to  be  inferred  from 
the  terms  of  two  sections  which,  in  this  view  of 
the  case,  would  be  conflicting.  Again,  if  the  459th 
section  is    to   have  the  effect  contended  for  by 
the  appellants,  it  would  follow  that,  in  cases  in 
which  ship,  cargo,  and  life  are  all  saved  by  the- 
same  salvors  (for  the  section  is  not  confined  to 
cases  in  which  life  alone  is  saved),  the  owners  of 
cargo  would  be  relieved  from  the  liability  to  whioh,. 
under  the  old  law,  they  would  have  been  subject ; 
a  result  whioh  would  be  contrary  to  the  whole 
scope  and  scheme  of  the  enactmeut,  which  was  to 
increase,  and  not  to  diminish,  the  rewards  for  life 
salvage.    But  some  reliance  has  been  placed  by 
the  appellants  upon  that  portion  of  sect.  459  whioh 
provides  that   where  the  ship  is  destroyed*  or 
where  the  value  thereof  is  insufficient  to  meet  the 
amount  of  life  salvage,  the  Board  of  Trade  may 


444 


MARITIME  LAW  CASES. 


Ot.  of  App.] 


Cargo  ex  Schillxk. 


[Or.  g?1i 


award  to  the  salvors,  out  of  the  Mercantile  Marine 
Fond,  such  sums  as  it  may  deem  fit,  in  whole  or 
in  part  satisfaction  of  the  amount  of  salvage  pay- 
able.   Now  the  words  taken  per  se  do  not,  in  my 
opinion,  carry  the  argument  that  the  owners  of 
the  ship  are  alone  liable,  any  further  than  the 
earlier  words  in  the  section,  to  which  I  have  al- 
ready adverted ;  but  they  appear  to  me  to  negative 
any  general  personal  liability  of  the  owners  of  the 
ship ;  for,  if  it  had  been  intended  by  the  Legis- 
lature that  there  should  be  any  such  general  lia- 
bility of  the  owners,  it  is  difficult  to  understand 
why,  in  the  event  of  the  ship  being  wholly  or  par- 
tially destroyed,  they  should  be  relieved  from  a 
liability  primarily  cast  upon  them,  and  that  it  should 
be  imposed  upon  the  Mercantile  Marine  Fund. 
Upon  the  whole,  it  appears  to  me  that  the  true  effect 
of  sect.  459  is  merely  to  give  as  against  the  ship 
a  priority  to  claims  in  respect  of  life  salvage  over 
all  other  salvage  claims  whatever,  and  to  leave  as 
well  to  life  salvors  as  to  Balvors  of  property  all 
such  other  rights  and  remedies  as  they  might  be 
entitled  to  either  under  the  old  law  or  under  the 
Merchant  Shipping  Act;  and  if  it  be  the  case 
that  upon  the  true  construction  of  sects.  458  and 
459,  the  liability  of  the  owners  of  the  ship  is  not  a 
general  liability,  but  is  limited  to  the  value  of  the 
property  saved,  it  must   follow  that  the    same 
construction  will  hold  good  as  regards  the  liability 
of  the  owners  of  the  cargo,  for  in  458th  section, 
which  created  the  liability,  no  distinction  is  drawn 
between  the  nature  of  the  liability  of  the  owners 
of  the  ship  and  the  owners  of  the  cargo.    But  any 
doubts  to  which  the  words  of  the  459th  section 
may  give  rise  as  regards  the  liability  of  the  owners 
of  the   cargo   are,  in  my   opinion,  removed  by 
the  language  of  the  468th  section,  which  provides 
for  the  detention  of  the  ship  and  the  cargo,  and 
apparel  belonging  thereto,  whenever  any  salvage 
is  due  in  respect  of  services  rendered  in  assisting 
such   ship   or   saving  the   lives  of    the    persons 
belonging  to  the  same,  or  in  saving  the  cargo  or 
apparel  thereof;  thus  following  the  three  several 
services  enumerated  in  sect.  458.     Why  should 
the  cargo  be  detained  in  cases  in  which  there  has 
been  life  salvage  only,  if   the  owners  of    such 
cargo  are  under  no  liability  to  pay  or  contribute 
to  the  amount  due  in  respect  of  such  life  salvage  ? 
The  469th  section  also  has  the  same  bearing,  for 
it  provides   for  the  sale  of  any  ship,  cargo,  or 
apparel  which  has  been  so  detained,  and  for  the 
payment  of  the  amount  due. 

Upon  a  consideration  of  these  several  sections  of 
the  Act,  I  am  of  opinion  that  the  liability  to  pay  a 
reasonable  amount  of  salvage  to  life  salvors  is  im- 
posed upon  owners  of  cargo  as  well  as  upon  owners 
of  the  ship,  and  that  such  liability  is  not  a  general 
personal  liability  to  be  enforced  under  any  cir- 
cumstances, whether  the  ship  and  cargo  are 
lost  or  not ;  but  a  liability  limited  to  the 
value  of  the  property  saved  from  destruction. 
The  question  remains  is  to  be  considered,  what  is 
to  be  included  in  "  property  saved  from  de- 
struction P  "  And  L  am  of  opinion  that,  as  regards 
the  right  of  life  salvors  to  claim  a  reasonable 
amount  of  salvage,  it  is  immaterial  whether  the 

Eroperty  saved  from  destruction  has  been  saved 
y  salvors,  as  the  expression  is  ordinarily  under- 
stood, or  by  other  means.  The  words  of  the 
458th  section  of  the  Act,  which  creates  the  liability, 
appear  to  me  to  apply  equally  to  the  one  class  of 
property  as  to  trie  other.    Tta&Bnra  \i*a  taaii 


placed  upon  the  use  of  the  word  "  salvage,"  i 

cheating  that  the  claim  must  be  in  respect  of 

perty  saved  by  salvors  as  recognised  by  th 

law,  and  that  no  right  was  conferred  bytb 

upon  the  life  salvors  against  or  in  respect  a 

property  which  would  not  have  been  safap 

claims  for  salvage  under  the  old  law ;  bat  h 

regard  to  the  provisions  and  scope  of  tb 

of  1854,  and  the  9  A  10  Vict.  c.  99,  whkl 

ceded  it,  I  do  not  think  that  the  word  wis 

in  the  458th  section  in  the  limited  sense  sogg 

Indeed,  the  section  appears  to  me  to  cool 

clear  indication  of  the  contrary ;  for  the  own 

the  ship  and  cargo  are  made  liable  when  m 

of  the   three   services   is    rendered,  and  < 

quently  when  life  has  been  saved,  and  ther 

been  no  salvage,  in  the  limited  acceptance  < 

term,  of  either  ship  or  cargo ;  and  in  the * 

section  the  word  "  salvage "   is  clearlv  ut 

measure  the  reward  or  compensation  to  wind 

life  salvor  is  entitled  in  cases  in  which  bjn 

of  the  total  loss  of  the  ship  no  claim  for  ah 

could  have  been  enforced  under  the  old  hi. 

the  result,  1  am  of  opinion  that  it  was  thf  i 

tention  of  the  Legislature,  in  passing  the  Iff* 

Shipping  Act  of  1854,  not  only  to  give  a  M 

lative  sanction  to   the   existing  practice  of  l 

directly  rewarding  salvors  of  life  when  they«| 

salvors  of  property  also,  but  to  remedy  i" 

justice  of  the  existing  law  and  practice,  »f 

they  failed  to  provide  reward  for  saving  of  I 

when  unaccompanied   by  a  saving  of 

and  that  under  the  provisions  of  the  Affa 

owners    of  all    property    saved,   whether 

cargo,    or    apparel,    and    however   ave4 

rendered   liable,   to  the  extent  of  the 

the  property  saved,   for  a  reasonable  amc 

salvage    in   respect  of    life  saved,  even 

the  life  salvors  have  in  no  respect  assisted  ill 

salvage  of  either  ship  or  cargo.    If  the 

which  I  have  expressed  of  the  changes  efied 

the   Merchant   Shipping  Act  in  the  l*v(fl 

salvage  are  correct,  it  would  follow  that^ai 

present  case,  the  plaintiffs'  claim  for  sail 

well  founded,  and  that  the  decision  of  the] 

of  the  Admiralty  Court  should  be  affirmed. 

It  has  been  suggested  in  the  course  of  thf  I 

ment  that  the  property  recovered  in  the  pi 

was  "wreck."    I  do  not  think  thatitwn1 

within  the  meaning  of  the  statute;  bat  it 

to  me  to  be  immaterial  to  consider  whethcri 

so  or  not.     It  was  a  portion  of  the  propertf  I 

from  destruction.     If    it   was  "  wreck "  • 

tion  might  arise  whether  the  life  salvors'  i 

against  more  than   the  owners'  interest 

"  wreck ;"  that  is,  whether  it  was  not 

to  the  fees  of  the  receiver  of  wreck, 

to  other  payments  under  the  wreck  clioMl 

Act.    The  value  of  the  recovered  poi     ~" 

cargo  is,  however,  much  more  than 

meet  all  those  claims    and  demands, 

immaterial  to  consider  their  respective] 

Several  cases  have  been  cited  in  the  i 
argument,  but  I  do  not  think  it  n< 
to  them  further  than  to  say  that,  in  i 
they  do  not  support  any  views  o] 
which  I  have  expressed.    The  cs 
lier  (ubi  sup.)  is   the  one  which 
discussed.      In  that    case 
rendered  by  a  life  boat,  by  two 
steam  tug.    The  services 
distinct,  and  were  different  m 
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aed  in  respect  of  assistance  rendered 
argo,  and  made  no  claim  for  saving 
boat  service  was  in  saving  life  alone ; 
ug  claimed  both  for  saving  life,  and 
i  rendered  to  ship  and  cargo.  It  was 
a  behalf  of  owners  of  cargo  that,  as 
uch  of  the  claim  of  the  tug  as  was  in 
iving  life,  and  as  regards  the  entire 
life  boat,  the  liability  to  pay  salvage 
>y  the  Merchant  Shipping  Act  to  the 
e  ship ;  bat  the  Court  of  Admiralty 
instance,  and  the  Judicial  Committee 
ecided  adversely  to  this  contention, 
was  awarded  against  the  owners  of 
II  as  against  the  owners  of  the  ship. 
at  the  same  questions  were  raised  in 
The  Fusilier  as  have  been  raised  in 
case,  and  were  decided  adversely  to 
of  cargo.  In  the  views  expressed  in 
r  Dr.  Lushington  in  the  Court  of 
nd  by  Lord  Chelmsford  in  the  Privy 
itirely  concur. 

.—I  am  also  of  opinion  that  the  judg- 
judge  of  the  Admiralty  Court  ought 
id.    The  Act  of  Parliament  in  plain 
hat  a  life  salvor  is  to  be  paid  salvage, 
b  salvage  is  to  be  paid  by  the  ship  and 
nly  fund  from  which  it  could  be  paid, 
it  of  Dr.  Lushington,  affirmed  by  the 
3il,  has    established  this,  that   (not- 
;  some  apparent  difficulty  raised  by 
3g  sections)  such  salvage  is  not  to  be 
isively  on  the  ship,  but  is  to  be  borne 
;he  ship  and  cargo.    There  is  nothing 
f  Parliament  which  says,  and  nothing 
n  my  opinion  it  is  reasonably  to  be 
-j  the  right  of  the  life  salvors  is  sub- 
adition  precedent  that  some  salvage 
ild  be  rendered  by  some  one  to  the 
go  or  either.    No  doubt  the  language 
Council  is  "  ship  and  cargo  saved," 
iot  say,  and  in  my  judgment  could  not 
bo  say  the  ship  and  cargo  salved  by  the 
Dr.    The  word  "  saved  "  there  means, 
>  my  view  of  the  language,  that  the 
go  has  escaped  from  the  peril  in  which 
s  come  to  shore  whether  as  wreck  or 
There    is    nothing   unreasonable   in 
owners  of  the  ship  and  cargo  pay  for 
of  the  lives  on  board,  any  more  than 
be  anything  unreasonable  in  a  man 
>useholder  pay  for  the  salvage  of  the 
nmates  from  a  fire ;  but  it  would  be  most 
e  to  make  the  right  of  the  life  salvors 
epend  on  the  fortuitous  circumstance 
jher  salvor  unconnected  with  him  suc- 
endering  to  ship  or   cargo    salvage 
onnected  with  the  life  salvage. 
romandel  (Swab.  205)  the  life  salvage 
1  to  a  boat  load  of  men  who  had  escaped 
lip;  the  other  salvage  was  rendered 
and  hours  afterwards  by  a  totally  dis- 
of  salvors.    In  The  Fusilier  (2  Mar. 
0.  S.,  177)   some  of  the  life  salvors 
iad  something  to  do  with  the  salvage 
and  cargo,  but  that  was  a  mere  acci- 
ktter  part  of  their  services  was  of  the 
nd;  and,  moreover,  the  owners  of  a 
had  nothing  whatever  to  do  with  the 
hip  or  cargo  were  decreed  to  partici- 
if  e  salvage  paid  by,  the  ship  and  cargo, 
ns   to  me  quite  in  accordance  with 


reason  and  principle.  If  a  ship  is  in  distress, 
and  the  persons  who  go  to  its  rescue  busy  them- 
selves in  the  first  instance,  as  they  ought  to 
do,  exclusively  with  the  salvage  of  lives,  and 
while  they  are  doing  this,  by  a  change  of 
weather,  a  rising  tide  and  a  favourable  breeze  lift 
the  ship  and  waft  her  into  a  safe  cove,  surely  it  is 
quite  as  reasonable  and  right  that  the  ship  and 
cargo  saved  by  the  aid  of  God  and  without  further 
expense,  should  pay  the  life  salvors  as  if  they  had 
been  saved  by  a  steam  tug  coming  up  at  the 
critical  moment,  or  by  some  other  salvage  services 
for  which  they  would  have  further  to  pay.  In 
this  case  the  ship  was  not  saved,  but  cargo  was 
saved ;  that  is  to  say,  it  remained  in  a  place  to 
which  the  owners  had  access,  and  from  which 
they  were  able  to  get  it.  It  appears  to  me  to 
make  no  difference  that  the  bullion  has  been 
brought  to  the  surface  by  the  divers  paid  by  the 
owners. 

Doubtless,  in  estimating  the  value  of  the  wreck, 
a  large  deduction  might  have  to  be  made — a 
very  liberal  allowance — for  the  fact  that  the  owners 
had  to  pay  for  somewhat  special  and  speculative 
services  in  realising  it.  But  then  there  can  be 
no  doubt  in  this  case,  that  with  the  largest  pos- 
sible allowance  on  this  head,  the  value  of  the 
cargo  was  very  large,  indeed  so  large  that  the 
amount  of  salvage  awarded  would  appear  to  be  a 
moderate  percentage. 

I  base  my  decision  on  the  words  of  the  statute 
as  they  would  be  understood  by  plain  men  who 
know  nothing  of  the  technical  rule  of  the  Court  of 
Admiralty,  or  of  flotsam,  jetsam,  or  lagan.  The 
Legislature  tells  mariners  that,  if  they  exert  them* 
selves  personally  to  save  life,  they  shall  receive  a 
reward  on  the  principles  of  salvage;  and  to  put 
a  technical  meaning  on  the  words,  so  as  to  limit 
the  operation  of  the  enaotment,  would  be  "  to  keep 
the  word  of  promise  to  the  ear,  and  break  it  to 
the  hope." 

Judgment  affirmed. 

Solicitors  for  the  appellants,  Walton,  Bubb, 
and  Walton. 

Solicitors  for  the  respondent,  Lowless  and  Co. 
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LiOHRE  V.  AlTCHlSON   AND  ANOTHER. 

Marine  insurance — Policy  on  ship — Partial  loss — 
Repairs — Amount  recoverable. 

An  underwriter's  liability  under  a  policy  on  ship 
when  the  ship  has  sustained  damage  which  the 
assured,  although  entitled  to  abandon  elects  to 
repair,  must  be  measured  by  the  cost  of  tlte 
repairs  necessitated  by  the  perils  insured  auainst, 
less  one-third  new  for  old,  notwithstanding  the 
underwriter  is  thereby  made  liable  for  more  than 
the  aisured  could  have  claimed  for  a  total  lost 
with  benefit  of  salvage,  and  Vie  assured  obtain* 
more  than  an  an  indemnity  for  his  loss. 

A  ship  worth  30001.,  and  valued  at  26001.,  was  in- 
sured for  12001.  Having  sustained  sea  damage, 
she  was  repaired  at  a  cost  oj  4414L  180.  11a. 
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Adding  certain  other  particular  average  charge*, 
and  deducting  one-third  new  for  old  material 
the  amount  of  underwriter  s  liability  on  ship 
woe  31781*.  lis.  Id.  The  ship  was  new  metalled, 
and  had  other  new  work  done  to  her,  and  as 
fully  repaired  was  worth  7000Z.  Salvage  ex- 
penses were  paid  by  the  plaintiff,  amounting  to 
5192.  0.  Id.,  which  added  to  31782.  lit.  Id.,  made 
3697L  lis.  Sd.  The  plaintiff  claimed  to  be  paid 
17072.,  as  a  proportion  of  thai  amount.  The 
defendants  paid  into  court  10802.  as  a  proportion 
of  23402.,  the  amount  of  a  total  loss  with  benefit 
of  salvage. 
Held,  first,  that  the  amount  paid  for  salvage  could 
not  be  taken  into  the  estimate;  but  as  the 
amount  of  the  proportion  on  the  estimate  of  the 
repairs  exceeded  12002., 
Held,  secondly,  that  the  plaintiff  was  entitled  to 

recover  the  12002. 
This  was  an  action  upon  a  policy  of  marine  in- 
surance upon  the  ship  Crimea,  afterwards  called 
the  Alf.  The  declaration  contained  a  count  on  the 
policy,  stating  the  interest  to  be  in  the  plaintiff, 
and  alleging  a  total  loss  of  the  subject  matter  of 
the  insurance  by  the  perils  insured  against,  and 
further  alleging  that  the  plaintiff  necessarily  in- 
curred certain  charges  and  expenses  under  the 
suing  and  labouring  clause  in  the  policy;  and 
there  were  also  common  money  counts.  The 
plaintiff,  by  his  particulars,  showed  that  he  claimed 
the  sum  of  17072.,  being  the  defendants'  propor- 
tion of  a  total  sum  or  claim  of  36972. 11«.  Sd.  The 
defendants  pleaded  to  the  whole  declaration, 
bringing  into  court  the  sum  of  10802.,  being  the 
defendants'  proportion  of  a  total  sum  of  23402., 
and  saying  that  it  was  enough  to  satisfy  the 
plaintiff's  claim.  The  plaintiff, by  his  replication, 
denied  that  it  was  enough. 

By  consent  of  the  parties,  and  by  an  order  of 
Brett,  J.,  made  the  27th  Feb.,  1875,  the  facts  were 
stated  for  the  opinion  of  the  court  in  the  form  of 
the  following 

Case. 

1.  The  plaintiff  was  throughout  the  whole  period 
hereinafter  referred  to,  and  is,  the  sole  owner  of  the 
above  mentioned  Crimea,  afterwards  Alf. 

2.  On  the  25th  Sept.,  1872,  Messrs.  Potter  and 
Co.,  being  the  agents  of  the  plaintiff  for  that  pur- 
pose, effected  the  policy  on  which  this  action  is 
brought  for  12002.  upon  the  said  ship  valued  at 
26002.  against  the  usual  sea  risks  on  an  out  and 
home  voyage  from  the  Clyde  to  Quebec  or  St. 
John's,  whilst  there  and  thence  to  any  port  or 
ports,  place  or  places  of  call  and  (or)  discharge  in 
the  United  Kingdom.  The  policy  contains  the 
usual  suing  and  labouring  clause.  The  policy  was 
duly  signed  by  the  defendants,  who  are  two  of  the 
directors  of  the  Marine  Insurance  Company,  on 
behalf  of  the  said  company;  and  the  policy  was 
effected  for  the  purpose  of  covering  the  interest 
of  the  plaintiff  in  the  said  ship  on  the  said  voyage. 
The  ship  was  fully  insured  mip  to  the  agreed  value, 
the  balance  of  the  sum  of  26002.  being  covered  by 
otherpolicies. 

3.  The  ship  safely  performed  the  outward 
voyage,  and  duly  arrived  at  St.  John's.  While 
there,  she  was,  on  the  7th  Nov.,  1872,  chartered  by 
the  master  to  Messrs.  Guy,  Stewart,  and  Co.,  mer- 
chants of  that  place,  to  load  a  cargo  of  deals  and 
battens,  and  therewith  proceed  to  Dublin  and 
there  deliver  the  psme. 

4.  On  the  1st  Jen.  1873,  the  said  ship,  being  in 


every  respect  in  seaworthy  condition,  «i 
ciently  found  and  manned,  sailed  from  &J 
on  her  homeward  voyage  under  the  charts 
her  cargo  of  deals  and  battens  on  board  (k 
3rd  and  5th  Jan.  the  ship  met  with  hflaiyiai 
and  during  the  18th,  19th,  20th,  and  21a  Ja 
encountered  most  violent  storms  and  pk 
wind,  with  tremendous  seas,  by  which  aersj 
were  stove  or  carried  away,  and  man?  of  ki 
were  blown  away  and  great  damage  im<ka,i 
she  was  reduced  to  a  leaky  and  waterkggria 
dition. 

5.  On  the  30th  Jan.  the  ship,  being  tins) 
danger  of  being  completely  lost,  and  being  i ' 
fresh  water   or    provisions,  and  in  s  ' 
position,  and  not  capable  of  being  naraat 
on  board  of  her  sighted  the  steamship  ?e»M 
ultimately  took  her  in  tow,  without  any  i 
being  come  to  as  to  remuneration  far  the 
and  took  her  into  Qoeenstown,  and  on  or 
the  11th  March  she  was  placed  in  safety  is 
wharf  of  the  Victoria  Dry  Dock  Company. 

6.  For  the  above  mentioned  services  thei 
of  the  steamship  Texas  subsequently 
a  sum  of  30001.,  and  they  caused  the  ship 
or  Alf,  her  cargo  and  freight,  to  be  arrested  J 
a  warrant  of  the  High  Court  of 
Ireland  in  a  salvage  suit,  instituted  wresi 
the  ship,  cargo,  and  freight. 

7.  By  the  plaintiff's  instructions,  the  a 
suit  was  defended  on  behalf  of  the  plains!  I 
the  parties  interested  in  the  cargo,  and  an  i 
anoe  was  duly  entered  on  behalf  of  the 
and  the  owners  of  cargo.    A  sum  of  500L1 
the  answer,  tendered  in  satisfaction  of  thf  < 
of  the  owners  of  the  Texas,  which  sum 
accepted,  and  the  suit  accordingly  cane 
hearing.     In  the  result,  the  court  awarded  I 
owners  of  the  Texas  a  sum  of  800L  in 
the  services  rendered,  and  condemned 
dants  in  the  suit  in  costs. 

8.  In  the  course  of  the  Admiralty  suit 
of  the  value  of  the  ship  and  cargo  were 
behalf  of  the  now  plaintiff,  and  by  those i 
the  value  of  the  ship  as  she  then  lay  was 
be  9982.,  and  the  value  of  the  cargo, 
deducting  freight,  3780J. 

9.  The  ship  was  surveyed  and  examiwjj 
as  she  could  be  examined  in  her  them 
she  lay  at  Queenstown,  where  the  Texaf  1 
by  a  competent  surveyor,  who,  on  the  llth»] 
1873,  made  a  report  of  his  survey,  in 
described  the  condition  of  the  ship  so 
could  then  ascertain,  and  recommended 
ship  should  be  placed  on  a  mud  bank,  i 
she  should  then  be  pumped  out,  if "~ 
that  she  could  be  discharged  and  pla 
dock  for  further  examination  and  repanV 
her  into  a  seaworthy  state. 

10.  The  ship  was  placed  on  the  mud  i 
and  the  water  pumped  out  of  her,  anda| 
the  cargo  discharged.    A  further  snrfey1-1 
on  the  30th  April,  made  by  the  same  H 
before,  of  which  he  reported  the  resoli 
report,  he  further  described  the  state  ofj 
and  recommended  the  bottom  to  be 
secured,  so  as  to  enable  the  vessel  to 
of  dock,  that  the  cargo  might  all  be  < 
and   then  docked    if   required,  to 
possible  the  full  extent  of  the  * 
sustained,  by  further  examination.  : 

11.  The  recommendations  of  tfc  * 
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irried  out,  and  the  ship  was  then  | 
by  the  same  surveyor  as  before,  and 
ent  surveyor  from  the  6th  to  the  12  th 
he  12th  June  those  surveyors  re- 
result  of  their  survey  what  they 
jssary  for  the  repair  of  the  ship, 
atiff  thereupon  applied  for  esti- 
)ense  of  doing  the  work  so  specified. 
Ornate  obtained  was  that  of  the 
ae  Royal  Victoria  Dockyard,  be- 

Cork  Harbour  Docks  and  Ware- 
v,  who  on  the  16th  of  June  esti- 
of  repairing  the  ship  at  29821.,  not 
,  rigging,  or  equipment,  or  certain 
ationed  in  the  survey.  On  the  9th 
biff  accepted  that  estimate,  and  a 

for  the  work  specified  therein  at 

12.  was  signed  between  the  plaintiff 

tnpany.    The  plaintiff  at  the  same 

stimates  for  the  necessary  rigging, 

to  9882.  14*.  bd. 

>  was  accordingly  repaired  under 
sb.  Besides  the  work  included  in 
act  for  29822.,  the  ship's  rigging, 
iment  were  made  good,  as  specified 
md  other  work  therein  described 
jr.  She  was  at  the  time  metalled 
m  metalled  before  the  loss)  and,  in 
in  other  work  was  done  to  her, 
r  in  the  survey  nor  in  the  contract 
cost  of  which  amounted  to  about 

exception  of  this  last  mentioned 
detailing  above  mentioned,  all  the 
ae  ship  was  specified  in  the  survey, 
he  contract  for  29822.  Of  the  work 
escribed,  it  is  admitted  that  the 
jost  of  which  was  6951. 17a.  I0d.,  and 
atters,  the  cost  of  which  amounted 
were  new  work,  and  not  properly 
claim  is  made  in  respect  of  them. 

works  mentioned  in  the  last  para- 
he  metalling  and  the  works  covered 
mtioned  sum  of  about  500Z.)  were 

the  purpose  of  making  the  ship 
trong,  and  seaworthy*  which  she 
>e  by  reason  of  the  sea  damage  she 

as  hereinbefore  described,  and 
onably  necessary  for  that  purpose, 
hose  works  was  to  make  the  ship  a 
>nger  and  better  ship,  and  of  very 
value  than  she  had  been  before  she 
ge. 

;eneral  average  charges  were  in- 
i  the  ship  was  liable  to  contribute, 

>  covered  by  the  policy,  and  divers 
age  charges  were  incurred  other 
repairs  which  were  covered  by  the 

at  the  time  of  the  loss  was  fifteen 
3  old.  Her  value  in  her  undamaged 
re  the  loss  was  30002.  Her  value 
her  damaged  condition  was  998?. 
:  the  salvage  and  general  average 

by  the  ship  was  5192.  0«.  Id.  The 
led  on  the  ship  (exclusive  of  the 
)52.  17s.  lOd.  for  metalling,  and  of 

about  5002.  for  work  admitted  not 
3ut  new  work)  was  44141. 18*.  lid. 
>ned  amount  (after  deducting  there- 
new  for  old  in  all  matter*  to  which 

is  properly  applicable)  added  to 
;he  other  particular  average  charges 


on  ship  amounted  to  31782.  lit.  7(2.    The  value  of 
the  ship  after  repairs  was  70002. 

17.  The  plaintiff  contends  that  upon  the  facta 
hereinbefore  stated  he  is  entitled  to  recover  17072., 
a  sum  arrived  at  in  the  following  manner.  The 
said  sum  of  5192.  0s.  Id.,  being  the  ship's  pro- 
portion of  salvage  and  general  average  charges, 
and  the  said  sum  of  31782.  lit.  7c2.,  made  up  of  the 
costs  of  repairs  after  deducting  the  one-third  new 
for  old  as  above  stated,  and  of  the  other  particular 
average  charges  upon  the  ship  added  together,  made 
the  aggregate  sum  of  36972.  11a.  Sd.t  and  17072. 
bears  the  same  proportion  to  36972. 11a.  Sd.,  which 
12002.,  the  amount  insured,  does  to  26002.,  the 
valuation  in  the  policy.  If  this  contention  be 
right  the  amount  paid  into  court  is  deficient. 

18.  The  defendants  contend  that  the  above 
repairs  cannot  be  allowed  in « particular  average 
or  as  a  measure  of  the  depreciation  of  the  vessel, 
and  that  in  any  event  the  underwriters  are  not 
liable  for  more  than  a  total  loss  with  benefit  of 
salvage,  deducting  from  such  salvage  the  ship's  pro- 
portion of  all  salvage  and  general  average  charges. 

The  court  may  draw  inferences  of  fact,  and  may 
refer  to  any  documents  hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  court  is 
whether  the  plaintiff's  contention  or  the  defen- 
dants' contention  is  correct,  or  upon  what  principle 
the  defendants'  liability  is  to  be  estimated. 

After  the  decision  of  the  court  upon  the  above 
special  case  it  is  agreed  that  the  matter  shall  be 
remitted  to  the  arbitrator  to  settle  the  figures 
upon  the  footing  laid  down  by  the  court. 

Cohen,  Q.C.  (Hollame  with  him),  for  the  plain- 
tiff, relied  on  the  principle  that  a  contract  of 
insurance  is  a  contract  of  indemnity.    He  cited 
Arnould   on   Marine   Insuranoe,  4th  edit.,  voL  2. 

p.  934: 
Peels  v.  Merchant  Insurance   Company,  3  Mason's 
Reports,  27. 
Benjamin,  Q.C.    (Crofton  with    him),    for  the 
defendants,  argued  that  the   contention  of   the 
plaintiff  was  inconsistent  with  the  first  principles 
of  insurance  law,  as  involving  the  underwriter  in 
a  greater  liability  for  a  partial  than  for  a  total  loss. 
He  cited 

Lidgett  v.  Becreicm,  1  Asp.  Mar.  Law  Cas.  95;  L 

Bep.  6  0.  P.  at  p.  600; 
North   of   England   Iron  Steamship   Company  v. 

Armstrong,  L.  Rep.  5  Q.  B.  244  ; 
Stewart  v.  Steele,  5  Soott,  N.  R.  927 ; 
Knight  v.  Faith,  15  Q.  B.  649 ; 
Phillips  on  Inanranoe,  vol.  2,  pars.  1742, 1743. 
Oohen,  Q.C.,  was  heard  in  reply. 

Our.  adv.  vuU. 
June  25. — The  written  judgment  of  the  court, 
Mellor  and  Lush,  J. J.,  was  delivered  as  follows  by 
Lush,  J. — This  case  raises  the  following  ques- 
tions for  our  decision :  1.  Whether  the  liability  of 
the  underwriter  on  a  ship,  which  has  been  re- 
paired by  the  assured,  is  to  be  measured  by  the 
cost  of  the  repairs,  or  by  the  depreciation  of  the 
vessel  as  a  saleable  chattel;  2,  whether,  in  the 
case  of  a  partial  loss,  the  assured  can  be  liable  for 
more  than  a  total  loss  with  benefit  of  salvage. 
[The  learned  judge  then  stated  the  facts,  and  pro- 
ceeded]: 

If  the  loss  is  to  be  estimated  by  the  depre- 
ciation of  the  ship  as  a  saleable  chattel,  the 
defendants  have  paid  more  than  enough  into 
court.  "For  deducting  from  the  value  of  the  hull 
the  cost  of  bringing  her  to  port,  and  sbpposinj? 
this  to  be  5192,  the  balance,  4792.,  represents  the 
salvage :  and,  deducting  that  sum  from  the  30001- 
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her  value  when  she  sailed,  the  depreciation  by  sea 
damage  would  be  2521'..  or  about  84  per  cent.; 
wbich,  upon  1200/.,  would  be  1008!.  This  is  tbe 
principle  on  which  damage  to  cargo  is  estimated, 
and  this,  the  defendants  contend,  is  all  that  they 
are  liable  to  pay.  And  what  lends  additional 
force  to  the  defendants'  contention  is  that,  even 
with  this  percentage,  the  plaintiff,  will  be  more 
than  indemnified.  He  has  paid  altogether,  in 
order  to  get  the  ship  up  to  her  present  value 
of  70001.,  Bums  for  repairs  anion n ting  to 
44141.  18«.  lid.,  for  metalling  0951.  17*.  10A,  for 
other  new  work  5001.,  and  for  salvage  and  average 
charges  5191.,  making  altogether  61291.  Ifbe  re- 
ceives 84  per  cent,  on  2bW  he  will  realize  21841., 
which,  deducted  from  ij12W.,  leaves  39451.  as  the 
total  outlay  to  be  borne  by  him.  Adding  to  this 
the  original  value  of  the  ship  (30001,),  the  aggregate 
falls  short  of  what  the  ship  is  now  worth  by  551.; 
and  if  he  recovers  from  the  underwriters  the  full 
amount  of  his  insurance  he  will  bo  about  5001.  in 
pocket.  This  is  certainly  a  startling  result,  and 
one  which  gives  great  moral  force  to  the  defend- 
ants' argument.  But  although  it  happens  in  this 
particular  case  that  tbe  plaintiff  will  not  only  be 
indemnified,  but  will  be  a  considerable  gainer,  the 
contract  cannot  receive  a  different  construction 
from  that  which  it  could  have  received  if  the  re- 
sult bad  been  loss  instead  of  gain  to  him.  For 
the  indemnity  intended  by  the  contract  of  insur- 
ance is  the  muking  good  to  the  owner  the  loss  he 
sustained  by  sea  damage  during  the  voyage  in- 
sured. Whether  the  owner  will  ultimately  bo  a 
gainer  or  a  loser  by  the  transaction  is  a  matter 
beyond  the  scope  of  the  contract,  and  one  with 
which  the  underwriter  has  no  concern.  The  cir- 
cumstance that  in  this  case  the  owner  happens  to 
be,  in  the  result,  in  a  better  position  than  be 
would  have  been  if  the  accident  had  not  happened 
cannot,  therefore,  bo  taken  into  account.  We 
must,  consequently,  return  to  the  only  question 
wo  have  to  consider :  What  is  the  measure  of 
damage  which  the  underwriter  on  a  ship  engages 
to  pay  in  the  case  of  a  partial  loss  Y  la  the  ship, 
for  the  purpose  of  this  computation,  to  be  viewed 
in  its  damaged,  or  in  its  repaired,  condition  P  If 
ships  were  kept  merely  for  sale,  it  might  reasonably 
be  contended  tbat  the  same  principle  ought  to  be 
applied  which  is  applied  to  damaged  goods.  But 
a  ship  is  intended  to  be  used  for  profit.  The  owner 
is  in  many  contingencies  bound  to  repair.  He  has 
always  the  right  to  repair,  and  it  is  in  tbe  contem- 
plation of  both  parties  that  if  damage  happens  the 
ship  will  bo  repaired  if  it  is  worth  the  expense. 
If,  instead  of  repairing,  the  owner  chooses  to  sell 
the  ship  in  her  damaged  condition,  ho  fixes  bis 
loss  at  the  difference  between  what  she  was  worth 
and  what  sho  is  sold  for;  but  if  lie  elects  to  re- 
pair, the  loss  is  ascertained  by  the  cost  of  the 
repairs  less  a  proper  deduction  on  account  of 
having  now  timber  for  old.  There  is  no  author- 
ity for  the  position  that  where  the  repair*  have 
been  done  their  cost  (with  the  qualification 
mentioned)  is  not  the  proper  measure  lor  damage. 
The  .inomiily  in  this  case  is  really  caused  by  the 
arbitrary  i  ulc  which  has  been  established  of  esti- 
mating the  benefit  which  the  owner  receives  from 
having  new  timbers  in  tho  place  of  old  at  one- 
third  of  their  cost.  If  it  were  allowable  to  enter 
into  what,  in  the  present  case,  should  be  the  propor' 
tion,  a  much  larger  allowance — perhaps  two-thirdR 
—would  be  nearer  to  the  reality,  and  that  would 


have  reduced  the  claim  on  the  underwriter  El- 
dimensions  of  tbe  ordinary  partial  losi  fo-j* 
we  think,  cannot  be  done.  To  prevent  ;bt  i 
putes  and  difficulties,  wbich  6uch  —  - 
each  particular  case  would  cause,  aa  iven^rt. 
of  allowance  has  been  adopted,  aud  the  van  a 
been  so  long  established  and  so  uniform!!  i;'^ 
that  it  hsH  become  practically  incorporate  a 
the  contract.  (See  Da  Costa  v.  i'malaa.:! 
Rep.  407;  Poingdettre  v.  Royal  ExA^uy.la 
ones  Company,  Ry.  Az  Moo.  373;  F'-wnii 
Robinton,  3  C.  A  P.  S24).  For  repairs  to so 
which  in  the  language  of  marine  insnraue 
termed  "  new  " — that  is,  ships  on  their  first  ^ 
age  or  which  are  less  than  a  year  old  (for  it ' 
not  seem  to  be  settled  what  the  precise  is 
novelty  is) — no  allowance  is  made,  for  t!*j  m 
not  be  the  better  for  the  repairs.  Bat,  m  vji 
other  ships  tbe  rule  applies,  whatever  mji 
their  ago  or  the  state  of  their  If&d 

is,  like  the  Crimea,  an  old  ship  the  role  o; 
greatly  in  favour  of  tbe  owner  i  if  the  chi 
sound,   newly    built    ship   the    underwriter 
great  advantage.      It  is  clearly  for  the  bai 
all  parties  that  some  fixed  rule  of  allowuini 
be  established,  and  as  this  has  prevailed  hi 
it  may  be  presumed  that,  on  tbe  whole,  udil 
long  run,  justice  is  done.     At  ali  events,  boa 
established,  and  being  by  implication  put  ii 
contract,  it  cannot  be  varied  to  meet  the  a 
of  a  particular  case.     The  contention  tint 
writers  are  not  liable  for  more  thanauu' 
with  benefit  of  salvage  is  founded  on  a 
tion    of    the    contract,    wbich      ■   a  i 
indemnity.     When    the    assured  »b» 
claims  for  a  total  loss,  the  underwriter 
to  salvage.    But  the  owner  is  not  boaai  n>i 
don.    He  may  olways  repair  if  he  pkssev 
claim  for  a  partial  loss  ;  and  when  be  lines  Hi 
salvage  belongs  to  him.     The  con 
pay  1200(.  in  tho  event  of  a  total  loss  oo>. 
smaller  sum  if  the  loss  is  only  a  partial  a 
this  had  been  the  intention,  it  should  tit; 
expressed.     What  the  underwriter  engiW 
pay  any  loss  which   the  assured  may  incur 
tho   perils  insured    against,   not 
specified  amount. 

The    claim    for    a    proportion  of  tbe 
expenses,  over  and  above  the  litXU,  ii  °» 
cannot   be   allowed.      It    is  true  the  pctiT 
tains    tbe    usual    suing    and    labouring s 
which  is  a  separate  contract,  tnd  by  nd| 
underwriter   engages    to  contribute  tow* 
expenses  of  "  labour  and  travel  lor,  in,  nr«b* 
defence,  safeguard,  and  recovery  of  the  asi*? 
But  these  salvage  services  were  not  svjj 
with  any  view  to  the  benefit  ol  themtoj* 
nor  did  they  enure  to  his  benefit.  The 
done  was  so  great  as  already  to  eiataMth 
and  the  underwriter  could  gain  nothing  «" 
effort  used  to  save  the  ship  from  .■".;'-' 
the  plaintiff  abandoned,     If  he  had  •to*"* 
defendants   would   have    had  the  bWWJ 
services  in  having  the  hull,  which  *»*  ("J 
by  them,  and  then  he  must  hive  P"^™! 
But  as  tho  assured  refused  to  aband«"i"" 
to  appropriate  those  services  to  hia  W»J 
having  done  so,  he  cannot  charge  thtmfj 
underwriter.  Judgment  fi"  '^!^, 

Solicitors:  for  the  plaintiff,  H(,l\"*r 
Cmtmrd;  for  the  defendant*,  MM  * 
Walton. 
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Allxhu  amd  anothib.  v.  Joti,  Pbkbxokh,  Oppbhhbim,  and  Oboist, 


Thursday,  April  19, 1877. 

1  ADD  AHOTHEK  V.  JCPB,  PrKBEOSB, 

Ofpsnheim,  and  Choisy. 
'trainee — Wagering  policy — Open  polioy 
*  and  eommittion— Without  benefit  of 
"  but  to  pay  lost  on  tueh  part  a*  thail 
p "— Illegality— 19  Geo.  2,  e.  37— Beturn 

under  open  policies  of  marine  insurance 
and  communion  on  good*  to  be  shipped 
gthe  ctowM  "warranted  freeftom  all 
and  "  without  benefit  of  salvage,"  "but 
st  upon  tuck  part  at  shall  not  arrive," 
ipon  a  number  of  British  ships,  one  of 
a  lost, 
the  policies  were  within  19  Geo.  2,  e.  27, 

Return  of  premium  refuted. 
is  were  brought  by  the  plaintiffs  against 
fendants. 

action  was  on  two  policies  of  insurance, 
.ctively  the  12th  Jan.  1874,  and  the  6th 
i,  and  underwritten  by  Jape  for  the  Bum 

ind  action  wsa  on  the  said  polioy  of 
n.  1874,  against  Pembroke,  for  the  sum 
lerwritten  by  him. 
I  action  was  on  a  policy  dated  the  16th 

iud  underwritten  for  the  sum  of  1251. 

th  action  was  on  the  said  policy  of  the 
1874,  underwritten  by  Choisy  for  501. 
lions  were  ordered  to  be  consolidated 
ial  case  by  a  master, 
■ill  policies  of  insurance  were  voyage  poli- 
mission  "^  profits  on  goods,  in  ship  ™* 
ner  "fl  steamers,  warranted  free  from 
,  and  without  benefit  of  salvage,  but  to 

snch  part  as  does  not  arrive;  with  a 
s.  6d.  per  cent,  for  interest  by  steamers. 

were  the  following  declarations,  Ac : 

>iu«0  (a.),  Calcutta  to  London,  lou  repotted 

it. 

total  loss  per  Wootung  («.)  on  this  polioy  of 


wing  is  a  specimen  form  of  the  sold  note 
i  plaintiffs  in  all  the  contracts  of  sale 

mentioned  : 
his  day  sold  by  your  order  and  for  your  ao- 

about  200  ouoi  orange  ihellao,  at  lit,  per 
t  au  allowance  for  block,  quality  to  be  fair 
Do  marks.  If,  inferior,  allowanoe  to  be  made. 
id  from  Calcutta  to  London  daring  January 
y  '74,  bj  Bailing  vessel  or  steamers.   Should 


HHb  to  irt3  oanoouDO,  eo 

..  — la  on  production  of  the 

f  lading  aa  toon  M  practioablo  after  the  loss  ia 
sbip  orabip'i  nam*  to  be  declared  aa  soon  as 
iliots.  Should  tha  shellao,  or  any  portion 
ranafeired  to  any  other  voeeel  or  Teasels  and 
contract  to  hold  food.  To  b*  landed  at  a 
k  or  wharf,  and  worked  aa  usual  at  seller's 
II  disputes  to  be  nettled  by  Belling-  brokers. 
r  allowance*  and  conditions  prompt    three 

1L.N.8. 


The  names  of  the  principals  on  either  aide  were 
not  disclosed  by  the  plaintiffs.  They  effected  for 
the  benefit  of  the  buyers  insurances  on  the  profits 
expected  on  the  shellac  bought,  and  they  also 
insured  their  own  commission  as  brokers. 

On  the  12th  Jan.  the  plaintiffs  instructed  their 
insurance  brokers  to  procure  an  open  polioy  an 
commission  and  profits  for  10001.  by  ships  or 
steamers  from  Oalontta  to  London,  and  thebolioy 
of  that  date  declared  on  was  accordingly  effected. 
In  like  manner,  the  policies  declared  on  of  the  16th 
Feb.  and  the  6th  March  1874,  for  5001:  and  10001. 
respectively,  were  effected.  The  premiums  paid 
were  101. 13s.  Id,  71  lis.  3d.,  and  151.  2s.  M.  re- 
spectively. 

On  the  8th  Jam.  the  plaintiffs  sold  to  a  Mr. 
Watkins  200  oases  of  orange  shellac  for  Messrs. 
Schnltze  and  Mohr,  at  lit.  per  owt.,  and  on  the 
16th  Jan.  resold  150  to  Messrs.  O.  J.  Peoll  and 
Company  for  111.  15s.  per  owt. 

On  the  2nd  Feb.  Sohultse  and  Mohr  declared  to 
the  plaintiffs  that  75  cases  ont  of  the  200  would 
arrive  by  the  Wootung,  and  on  the  12th  Feb.  the 
plaintiffs  declared  to  Watkins  and  to  Peall  and  Co. 
to  the  same  effect 

The  commission  on  the  sale  of  the  75  oases  sold 
on  the  8th  Jan.  amounted  to  151.,  and  on  the  16th 
Jan.  to  151.  15*.  The  profit  of  15s.  per  owt.  on  the 
resale  amounted  to  671.  10*. 

The  news  of  the  loss  of  the  Wootung  reached 
London  about  the  4th  March.  She  had  been 
expected  to  arrive  on  the  25th  March,  by  which 
time  the  price  had  risen  to  over  131.  per  owt. 

On  the  12th  Jan.  the  plaintiffs  sold  50  cases  of 
garnet  shellac  for  Schaltze  and  Mohr  to  Palmer 
and  Co.  at  91. 15s.  per  cwt,  and  on  the  19th  Jan. 
resold  the  same  to  Parratt,  Lodge,  and  Co.  for 
101.  2*.  6U  per  owt. 

On  the  2nd  Feb.  the  Wootung  was  declared  to 
each  purchaser  as  the  ship  by  whioh  the  50  cases 
would  arrive. 

The  plaintiffs'  commissions  on  those  sales  were 
101. 10*.  and  111.  4*.  Palmer  and  Co.'s  profit  was 
271.  On  the  25th  March  the  price  of  garnet  shellac 
was  above  111. 

On  the  12th  Feb.  the  plaintiffs  declared  an  in- 
terest  on  the  policy  of  the  12th  Jan.  to  the  extent 
of  1201.  on  the  Wootung  to  cover  the  said  profits 
and  commissions.  After  receiving  the  news  of 
her  loss,  they  declared  on  the  polioy  of  the  16th 
Feb.  an  interest  on  the  ship  of  1801.  to  cover  any 
profits  and  commissions  not  covered  by  the  1201., 
and  profits  and  commissions  by  intended  resales 
by  Peall  and  Co.  and  Parratt,  Lodge,  and  Go. 

The  Wootung  was  a  British  vessel.  Some  por- 
tion of  the  shellao  shipped  in  her  reached  London 
so  damaged  as  to  be  incapable  of  identification, 
and  snbjeot  to  a  heavy  claim  for  salvage.  Tha 
vendors  gave  notice  that  their  contracts  were  void, 
and  the  shellac  salved  was  sold  for  the  benefit  of 
the  underwriters  on  cargo. 

A  similar  case  arose  with  respect  to  shellao  on 
board  the  Queen  Elizabeth. 

The  questions  for  the  opinion  of  the  court  were ; 
First,  whether  the  policies  declared  on  were  null 
und  void  under  19  Geo.  2,  c  37,  or  whether  they 
were  good  on  commission  or  profits,  or  both ; 
secondly,  whether,  if  the  policies  were  null  and 
void,  the  plaintiffs  were  entitled  to  recover  the 
premium*  paid,  or  any  part  thereof. 

ao 


MABJTTME  LAW  OASES. 


Ex.  Drv.] 


Allkins  *ni>  anotiikb  «.  Jupe,  I'kurhokk,  Oppxkhkim,  isd  Choist. 


Other  questions  were  submitted,  but  tboy  de- 
pended upon  the  foregoing  one*. 

Benjamin,  Q.C.,  WoMn  Williami,  Q.C.  and 
OharmeU,  for  the  plaintiffs. — We  admit  that  the 

OMMOf 

Smith  v.  RsyiwWi,  1  H.  A  N.  221 ; 

Dt  ifattoi  v.  North,  3  Mm.  Law  Cm.  0.  8.  141; 

18  L.  T.  Bap.  N.  8.  797  |  L,  Stp.  3  Ex.  1B5  ; 
Mortimer  v.  Broadioood,  3  Hti.  Law  Cm.  O.  8.  238  [ 

BO  L.  T.  Bep.  N.  S.  338  ; 


And  in  all  of  them  a  particular  ship  was 
whilst  here  the  policy  ia  an  open  one-  Thel- 
Itifton  v.  Fletcher  (1  Dong.  315}  and  Andre  v. 
Fletcher  (2  T.  B.  161)  decide  that  the  statute 
in  question  is  not  applicable  to  other  than 
British  ships.  This  policy  was  not  neces- 
sarily on  a  British  ship,  though  the  ship  turned 
out  eventually  to  be  so.  The  policy  also  con- 
tains a  statement  with  regard  to  a  return  for 
interest,  which  takes  it  out  of  the  statute. 
[Orovb,  J. — Is  not  the  real  meaning  of  the  ex- 
pression this,  that  there  being  less  risk  in  a 
steamer  than  in  a  sailing  vessel,  the  underwriters 
will  take  less  premium  ?]  On  the  face  of  the 
policy  itself  there  is  a  declaration  that  it  was  not 
a  wager  policy,  but  on  things  in  which  the  assured 
had  an  interest.  The  words  "  without  benefit  of 
salvage"  are  a  mere  stereotyped  form.  Besides, 
here  tbey  are  overridden  by  the  clause  "  to  pay 
loss  on  snob,  part  as  shall  not  arrive."  Therefore, 
there  is  a  benefit  of  salvage  upon  such  parts  as 
do  arrive,  and  it  is  obvious  there  can  be  none  on 
goods  which  do  not  arrive.  The  preamble  of  the 
statute  refers  to  secret  and  concealed  assurances : 
there  is  no  such  thing  in  this  case,  and  the  raimm 
d'etre  of  the  statute  does  not  apply.  The  leading 
case  upon  the  subject  is  Litcena  v.  Crawford 
(2  Bos.A  P.N.  R.  269).    At  p.  310  the  judges 

S've  their  answer  to  the  7th  question  put  to 
em  by  the  House  of  Lords,  which  was  to  this 
effect,  whether  the  plaintiffs  had  any  interest 
capable  of  abandonment.  P  and  if  not,  whether 
that  fact  affected  the  validity  of  the  assurance  P 
The  majority  of  the  judges  answered  that  the 
want  of  power  to  abandon  was  not  a  certain 
criterion  of  insurable  interest.  Here,  the  assured 
are  not  the  owners  of  the  goods,  and  could  not 
insure  them  ;  but  they  have  an  interest,  which  is, 
that  the  goods  shall  arrive.  The  some  view  is 
taken  in  Phillips  on  Insurance,  sect.  1503,  where 
it  is  said  that  "a  policy  on  expected  profits  does 
not  seem  to  offer  anything  upon  which  am 
abandonment  con  operate,  and  it  does  not  appear 
....  that  an  abandonment  of  this  interest  am 
be  of  any  importance  to  the  underwriters,  other- 
wise than  as  a  notice  that  a  total  loss  is  claimed; 
and,  if  thia  is  its  only  effect,  an  abandonment  is 
not  necessary."  In  Mortimer  v.  llroudivond 
(3  Mas.  Law  Cas.  0.  S.  229)  Montague  Smith,  J. 
said:  "If  you  can  show  that  no  circum- 
stances could  possibly  occur  nnder  whicli 
the  underwriters  would  obtain  salvage  on  an 
insurance  of  profits,  you  might  be  entitled  to 
strike  these  words  out."  And  Bovill,  C.J.  was  of 
the  same  opinion.  The  policies  are  double  !  on 
profits,  and  on  commission  too.  There  can  be  no 
salvage  of  commission.  Phillips  on  Insurance, 
sect.  1504:  "The  right  of  abandonment  depends 
upon  the  same  principles  as  in  the  case  of  freight. 


....   The  assured   may,    by 
transfer  to  the  insurers  the  right  of  rtCBreta 
'■—  *n  the  event  of  the 


underwriters  a 

H.  L.  83.)  The  insurance  on  ootnnuan . 
not  within  the  words  of  the  statra;  to 
on  profits  is,  because  profits  are  part  of  b 
goods  themselves.  They  also  referred  to  Paw 
on  Insurance,  1  vol.  pp.  193,  1 
2  vol.  pp.  170,  171,  said  311.  Upon  the  <jbss 
of  the  return  of  the  premium  paid,  i«*i 
Fletcher  decided  that  they  could  not  be 
when  the  policy  was  illegal ;  but  in 
the  policy  is  not  illegal  npon  tbefioeof  & 
only  became  so  subsequently. 

Coften,  Q.C.   and   Qainaford  Bruce  for  tb 
fendants. — Suppose  an  owner  of  goods  ' 
goods  with  one  and  the  profits  with 
part  of  the  goods   are   lost,   but  pan 
are  sold  at  a  profit,  that  is  a  salvage  of 
There  can,  therefore,    be   a  salvage  on 
and  it  belongs   to   the  underwriter!  on 
The  case  of  Be  Motto*   r.  North  (3  " 
Gas.  O.  S.  141)  decided  that   an  innuios 
profits    without    benefit    of    salvage  is  M 
The    clause    "to     pay    loss    ou    each  pni 

shall  not  srrive  "  is  no   more  than 

nf  the  clause  "without  benefit  en  ._ 
this  policy  were  on  goods  without  thewra' 
pay  loss,  Ac.,  if  some  of  the  goodi  dtdwer 
the  underwriters  would  not  be  liable.  ""' 
of  the  clause  is  that  the  underwriters  _ 
liable,  not  for  damage,  but  for  ion-wits'  1 
salvage  on  commission  is  r'"~  * 
instance  :  goods,  profits,  and 
sured ;  the  ship  is  captured,  a  claim 
a  total  loss,  which  is  paid;  then  occur  sncS* 
and  sale  in  England,  or  the  ship  is  ibui*> 
but  the  derelict  is  afterwards  saved;  ineiib:* 


tain  forms  of  policy  should  presur  - 
interest,  and  that  such  a  presumption  Am'- 
irrebuttable — the  forms  being  those  nan!!?? 
sorted  in  wagering  policies  :  (Aroocld  on  Ms* 
Insurance,  111.)  Tbe  clause"  warranted  &«■ 
average  "  moans  that  the  underwrite!!  "*^ 
to  be  liable  if  no  goods  arrive.  The  work  * 
pay  loss,"  &c,  mean  that  the  anderwritsif 
to  be  liable  if  any  part  arrive.  Thejdoi. ■.■: 
a  benefit  upon  the  underwriters,  but  incrss* 
liability.  There  is  to  be  no  benefit  of  alt*1 
all.     1  hey  cited  also 

Ltna.no  v.  Jaiwon,  2  E.  A  E.  170; 

Phillips  on  Marine  Insurance,  teat  1 

The  return  of  tho  premium  cannot  he  caw* 
II  the  policy  was  not  illegal  at  its  inwpMO-3* 
made  so  by  the  declarations. 

ChmntU,  in  reply. 

Grove,  J.— In  this  case  I  am  of  opajeaJfj 
defendants  areentitled  to  the  judgm«::  ■ ! : 

The  policy  in  question  was  a  pdict  tj 
Allkins  (one    policy  is    clearly  entrap " 
as    an     example)     "  in     their    own    dW 
every  other  person  or  persons  to  whom  lW . 
doth,  may,  or  shall  appertain,  in  part  p  3* 
doth  make  assurance,  and  cause  f**"fj*j 
them,  and  every  of  them  to  be  inmu 
lost,  as  and  from  Calcutta  to  Land**,  ""* 
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means,  set  more  than  an  indemnity.  Ho  doubt 
it  also  intended  to  obliterate  a  clause  which  bad 
been  found  injurious  and  inequitable  in  iti  opera- 
tion; and,  for  that  purpose,  it  enacts  that  no 
policy  shall  contain  such  a  clause.  We  cannot 
get  out  of  that  unambiguous  enactment,  because 
we  think  that  in  a  particular  case  hardship  would 
arise.  As  to  the  words  of  the  policy  them- 
selres  :  "  warranted  free  from  all  average  "  means 
that  the  underwriters  have  only  to  pay  where 
there  is  either  a  total  loss,  or  a  constructive  total 
loss.  Where  there  is  a  constructive  total  loss, 
and  there  is  salvage,  the  salvage  goes  to  the  under- 
writers. They  pay  upon  the  whole  loss,  and  they 
take  whatever  is  saved.  Where  the  words  are 
"  warranted  free  from  all  average,  and  without 
benefit  of  salvage " — that  is,  as  I  read  it,  to  the 
insurer— there    the  underwriters  would  have  to 


fore  get  something  more  than  an  indemnity,  a  oase 
dearly  within  the  statute.  The  words  "  but  to 
pay  loss  upon  such  part  as  shall  not  arrive  "  pre- 
sent some  difficulty.  It  is  clear  that  the  under- 
writers would  have  to  pay  upon  such  goods  as 
never  arrive  at  all.  But  take  the  oase  of  certain 
goods  arriving  by  the  vessels  in  which  they  are 
expected  to  arrive  in  specie,  and  in  a  saleable 
state,  they  would  not  have  to  pay  upon  them. 
Then  suppose  part  of  the  goods  are  apparently 
lost,  so  that  the  underwriters  pay  upon  them,  but 
they  afterwards  get  into  the  hands  of  the  persons 
to  whom  they  belong,  two  questions  would 
arise :  First,  would  the  underwriters  be  entitled 
to  recover  back  the  money  paid  upon  those  goods  P 
and  then,  what  would  be  the  effect  of  the  words 
used  in  this  policy  P  Would  the  underwriters 
have  a  right  to  recover  their  money  only  upon 
such  goods  as  arrived  in  specie,  or  upon  such 
goods  and  damaged  goods  also  P  Would  tbey 
nave  a  right  to  recover  pro  tanlo  upon  all  P     Sup- 

Ssing  they  might  recover  on  all,  there  might 
a  somewhat  difficult  question,  because,  if  they 
are  to  recover  on  all  (taking  away  the  words 
"  without  benefit  of  salvage  "),  how  can  the  words 
"  warranted  free  from  all  average"  be  construed 
consistently  with  the  words  "  to  pay  loas  upon 
such  part  as  shall  not  arrive  P  " 

The  interpretation  I  put  upon  the  whole  is  this : 
the  underwriters  are  to  pay,  not  a  total  loss  upon 
the  whole,  bnt  only  upon  such  goods  as  shall  not 
arrive  in  the  condition  in  which  they  are  expected 
to  arrive ;  and  then  the  words  "  warranted  free 
from  all  average  "  wonld  apply  to  such  goods  as 
did  not  arrive  in  a  damaged  state.  I  should  be 
inclined  to  go  further,  and  to  bay  that  the  words 
"  to  pay  loss  upon  such  part  sb  shall  not  arrive  " 
mean,  to  pay  not  on  such  goods  as  shall  never 
arrive  in  any  sense  at  any  time,  but  upon  such 
goods  as  shall  appear  to  have  been  lost  in  the 
ordinary  way  in  which  persons  would  contemplate 
such  a  loss,  and  do  not  mean  that  the  under- 
writers are  to  be  recouped  because  at  some 
subsequent  period  some  goods  turned  up  whether 
damaged  or  not.  That  construction  seems  to  me 
to  give  effect  to  all  the  words.  If  it  is  right  the 
statute  clearly  applies,  because  the  assured  may 
get,  not  merely  an  indemnity  from  the  under- 
writers, but  a  considerable  profit  if  the  goods 
themselves  turn  up.  He  might  get  the  whole 
value  of  his  goods,  and  the  goods  themselves.  If 
"''is   construction   is  not  right,   and   the   under- 


writers can  recover  their  money  at  suae  nas 
period,  it  can  only  be  by  process  of  liw;ni: 
the  assured  be  practically  insolvent,  tat  Ufa 
writers  will  get  very  little  good  by  sock  am 


have  fully  paid,  they  are  to  get  whatever  W 
may  arise  at  once,  instead  of  in  adrcoinue 
What  I  have  said  hitherto  baa  related  losu 
Burance  on  goods. 

Mr.  Benjamin  argued  that  there  it  m  m 
thing  as  a  salvage  on  profit ;  but  that  onto* 
is  inconsistent  with  the  case  of  Mortimer  t.  Snt 
wood  (3  Mar.  Law  Oas.  O.  S.  229).  Toe  radti 
not  "  without  salvage,"  that  is,  applying  oetj 
salvage  in  specie,  bnt  "without  benefit  of  idnp 
No  doubt  parties  may  get  the  benefit  of  sdra 
in  a  case  of  this  sort,  for,  if  goods  to  irrhti 
sold  at  a  profit,  and  are  lost,  bnt  afterward)  nil 
there  would  be  a  benefit  of  salvage  to  it*  f* 
into  whose  hands  they  come,  though  of  cot 
they  might  arrive  in  such  a  state  that  thantsi 
be  no  profit.  The  object  of  the  statute  tqd 
applies  to  an  insurance  on  profits.  The  owl 
Mortimer  v.  Broadwood  decided  that  poiut  Tk 
being  so,  tbe  policy  is  clearly  within  tbeJU 
and  I  should  have  been  inclined  to  have  bands; 
decision  upon  that  ground  alone.  It  is  diffiooll 
exhaust  the  subject.  Other  contingeDcif*  ^ 
arise;  Mr.  Cohen  has  mentioned  several  Iifc 
case  of  Lota.no  v.  Jcmeon  (2  E.  &  E.  170),  M 
was  a  ease  of  recapture,  the  judgment  of  thefts! 
of  Qneen'a  Bench  was  overruled  by  the  Ftkj 
Council.  It  was  there  decided  that  tbe  nii 
writers  were  not  bound  to  pay,  because  tkrit 
had  not  been  a  lawful  capture.  It  does  Mb* 
to  me  that  that  caso  supports  the  argameslH 
the  underwriters,  who  have  paid  as  for  i  "a1 
loss,  can  at  all  times  recover  fragments  of  (a* 
payments  on  fragments:  of  the  goods  armaji 
different  times. 

Everything  I  have   said  with  regard  was- 
~~  profits  applies  equally  to  an  insor" 
ion,  only  perhaps  in  a  less  degns. 

There  is  only  one  other  point  as  to  tbe  rex.-, 
the  premium-     I  do  not  like  to  lay  down  wa1 
principles,  which  might  in  some  cases  bein""* 
cable;  therefore  I  do  not  say  that  no  cue  i 
arise  where  the  premium    might  be  remr. 
But  here  the  premium   is   paid  upon  then 
which  I  hold  to  be   null  and  void.    When 
was  no  blame  on  either  party  the  premium  si] 
have  to  be  returned  ;   but  in  this  esse  botb  pel 
are  equally  to   blame,   and,   in    my  opinio*' 
assured  are  not  entitled  to  repayment. 

Lindlet,  J.— I  am  of  the  same  opinion,  *»< 
state  briefly  my  reasons. 

Wbat  we  have  to  do  is,  first,  to 
stand  the  policy  and  the  statute,  and 
apply  the  one  to  the  other.  If  we 
the  policy  we  shall  see  that  it  is  < 
•g  ships,'  which  expression  obvious!/ 
at  least,  an  English  ship,  though 
specified.  It  is  then  on  either  English  or 
ships.  It  seems  to  me,  therefore,  to  '  ' 
nothing  in  Mr.  Benjamin's  first  point 

Then,  as  to  the  question  of  profits  on 
the  reasons  given  by  my  brother  Grw 
for  those  given  by  Mr.  Cohen,  which  I  u 
this  point,  I  do  not  think  the  policy  OS"" 
into  two,  namely,  one  on  profits  and 
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sion.  By  so  doing  neither  party  would 
ything.  It  is  true  that  there  is  nc  actual 
i  that  this  statute  applies  to  policies  on 
sion ;  but,  if  we  could  split  the  policy  into 
ihould  hold  that  a  policy  on  commission 
lave  to  follow  the  fate  of  a  policy  on  profits, 
we  have  the  words  upon  which  everything 
'  warranted  free  from  all  average,  and  with- 
efit  of  salvage,  but  to  pay  loss  upon  such 
i  does  not  arrive."  What  do  those  words 
Three  points  are  made :  "Warranted  free 
LI  average,"  means  that  the  underwriter 
to  pay  for  an  average  loss — that  one 
ands  perfectly  well;  "without  benefit  of 
"  means  (if  it  means  anything)  that  if 
in  be  any  salvage  the  underwriter  is  not 

>  it.  Then  the  other  words  "but  to  pay 
3n  such  part  as  does  not  arrive,"  are  sub- 
Mi  observation  clearly  intelligible*  though 
i  an  element  which  is  left  in  doubt,  and  to 
'.  will  allude  hereafter.    Let  us  see  what  we 

deal  with.  We  have  a  policy  of  insurance 
ing  the  words  "without  benefit  of  salvage." 
»  asked  to  strike  them  out  because  they 

>  is  said,  no  particular  meaning.  But  upon 
rinciple  can  we  do  that  P  Here  is  a  con- 
bich,  upon  the  face  of  it,  is  illegal,  and  one 
parties  to  it  asks  us  to  strike  out  the  words 
ug  it  so.  If  they  had  no  meaning  at  all, 
ent  be  done.  If  it  could  be  proved  that 
3s  were  inserted  by  mistake  that  might  be 
But  I  am  not  satisfied  that  either  case  is 

of  proof,  and  I  think  I  can  show  that  the 
were  inserted  for  a  purpose.  I  agree  with 
annell  that  the  mere  fact  that  yon  find  in 
y  the  words  "  without  benefit  of  salvage  " 
uffioient  to  render  it  void.  But  here  the 
all  meant,  if  they  meant  anything,  what 
ve  said.  We  have,  therefore,  a  policy  on 
without  benefit  of  salvage,  which  is  a  case 
.  by  authority,  for  the  oases  cited  pre-sup- 
at  the  statute  applies  to  policies  on  profits, 
it  there  may  be  salvage  or  profits. 
.  it  is  sought  to  distinguish  this  case  from 
hich  have  been  'cited,  because  it  contains 
*ds  "  but  to  pay  loss  upon  such  part  as  does 
ive."  Leaving  out,  for  the  moment,  the 
'  without  benefit  of  salvage,"  what  is  the 
)n8truction  of  the  policy  r  Or,  in  other 
what  are  the  underwriters  to  pay  uponP 
it  means  that  they  are  to  pay  only  in  re- 
f  profits  on  goods  which  do  not  arrive, 
en  is  this  payment  to  be  made  P  We  are 
answer  that  question  upon  general  prin- 
Looking  at  the  policy  from  that  point  of 
apprehend  that  the  payments  must  be  made 
time  at  which  such  payments  are  usually 
1  transactions  of  this  kind.  The  question  of 
or  non-arrival  must  be  determined  with  refer- 
that  time,  and  not  to  some  subsequent  time, 
goods  have  arrived  at  that  time  payment  is 
e  made ;  if  they  have  not  arrived  at  the  usual 
is  time,  then  payment  must  be  made  for 
nrhich  have  not  arrived,  and  those  only, 
appose  payment  to  have  been  so  made,  can 
ntended  that,  if  goods  subsequently  arrive, 
the  money  is  to  be  returned  P  I  see  no 
*  equitable  principle  for  such  a  contention, 
ft  a  question  of  mistake.  The  payment  is 
ide  upon  the  supposition  that  the  goods 
iver  arrive.  There  is  not  a  mutual  mis- 
!  the  parties,  nor,  as  in  Lonano  v.  Janson 


(2  E.  &  E.  170),  a  mistake  of  the  court,  for 
there  the  court  proceeded  upon  the  mistake 
that  an  actual  condemnation  had  passed.  If 
there  is  salvage  the  policy  says  it  is  not  to  go  to 
the  underwriters,  and  so  the  statute  applies.  I 
should  be  very  slow  to  believe  that  business  men 
like  underwriters,  and  persons  effecting  policies, 
deliberately  put  in  words  of  this  kind  which  had  no 
meaning.  I  think  I  see  the  meaning  plainly 
enough,  though  perhaps  I  do  not  see  everything. 
This  is  an  open  polioy,  and  if  the  ship  declared  on 
were  foreign,  the  words  "without  benefit  of  sal- 
vage "  might  have  some  effect ;  and  it  strikes  me 
both  parties  knew  this.  There  is,  at  all  events,  a 
combination  of  circumstances  under  which  these 
words  would  have  a  meaning  and  render  the  polioy 
illegal  if  the  court  should  take  the  view  that  its 
legality  or  otherwise  depended  on  the  declaration, 
in  which  latter  event  the  court  might  be  applied 
to  to  strike  them  out.  That  view  is,  to  say  the 
least,  a  possible  one.  However  that  may  be, 
according  to  the  principles  laid  down  in  the  case  of 
Murphy  v.  Bell  (4  Bing.  567),  where  the  polioy  was 
one  of  "  interest  or  no  interest,"  I  come  to  the  con- 
clusion that  this  policy  is  null  and  void  within  the 
meaning  of  the  statute. 

Lastly,  can  the  premiums  be  recovered  back  P 
If  I  am  right  that  the  polioy  is  an  illegal  one,  there 
is  no.  doubt  whatever  about  it  And  if  the  true 
construction  of  the  polioy  is  that  it  may  be  legal  or 
illegal  according  to  the  use  made  of  it,  then  it 
became  illegal  by  the  act  of  the  plaintiffs,  and  not 
by  that  of  the  underwriters.  I  doubt  whether 
the  latter  is  the  true  view.  I  prefer  the  first 
one. 

I  think  the  first  two  questions  ought  to  be 
answered  in  favour  of  the  defendants. 

Judgment  for  the  defendants . 

Solicitor  for  the  plaintiffs,  /.  Roe. 
Solicitors  for  the  defendants,  Flux  and  Oo. 


Monday,  June  11, 1877. 

(Before  Lord  Coleridge,  0. J.,  and  Devkan,  J.) 

Bayley  and  othbbs  v.  Chadwick. 

Earning  of  commission — Proximate   cause — "In 

consequence  of." 

A.  employed  B.  to  sell  a  ship*  ovnd  agreed  that  if  a 
sale  was  effected  to  any  person  "  lea  to  make  such 
offer  in  consequence  of    B.'s  mention  or  publica- 
tion of  it,  B.  should  be  paid  a  commission : 
Held  that  B.  was  entitled  to  his  commission,  although 
neither  the  purchaser  nor  his   agent  had  seen 
B.'s  publication,  as  he  had  been  led  to  make  an 
offer  by  hearing  of  U. 
The  plaintiffs  in  this  case  were  ship  auctioneers, 
and  tne  defendant  employed  them  to  sell  by  publio 
auction  or  otherwise  the  steamship  Bessemer.    It 
was  agreed  that  if  the  ship  was  not  sold  by 
auction,  but  a  sale  was  subsequently  effected  "  to 
any  person  or  firm  introduced  by"  the  plaintiffs, 
"  or  led  to  make  such  offer  in  consequence  of" 
plaintiffs'  "mention  or  publication  of  the  ship  for 
auction  purposes,"  the  plaintiffs  should  be  paid  a 
commission  of  one  per  cent,  on  the  purchase- 
money.    At  the  trial,  Lord  Coleridge,  C.J.,  ruled 
that  these  words  included  a  sale  which  was  the 
indirect  consequence  of  advertisements  published 
by   the   plaintiffs   for   auction   purposes.     The 
evidence  showed  that,  though  the  purchaser  must 
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have  made  his  offer  through  hearing  of  the  adver- 
tisement, neither  he  nor  his  agent  had  themselves 
seen  it.    The  jury  found  for  the  plaintiffs. 

A  rule  for  a  new  trial  on  the  ground  of  mis- 
direction having  been  obtained,  Edwyn  Jones  now 
showed  cause. 

Reid,  in  support  of  the  rule.    The  Lord  Chief 
Justice  was  wrong  in  directing  the  jury  that  the 
plaintiff  would  be  entitled  to  recover,  although 
the  purchase  was  only  an  indirect  consequence  of 
the  advertisements.     Causa  proxima,  non  remota, 
spectator  is  a  maxim  that  the  court  will  apply  in 
construing  all  contracts.    He  cited 
Gibson  v.  Crick,  31  L.  J.  304,  Ex. ; 
Ionides  v.   Universal  Marine  Assurance  Company, 
14  C.  B.,  N.  8.,  250 ;  32  L.  J.  170,  C.  P. 

Denman,  J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  The  words  of  the  contract 
are  peculiar  and  do  not  enable  the  court  to  ascer- 
tain very  accurately  what  the  parties  contemplated. 
The  question  is  whether  the  Lord  Chief  Justice 
was  wrong  in  ruling  that  there  was  evidence  to  go 
to  the  jury  on  the  question  whether  the  purchaser 
of  the  ship  was  led  to  make  the  offer  that  he  did 
make  in  consequence  of  the  publication  of  adver- 
tisements by  the  plaintiff.  It  appears  to  me  that 
the  very  able  argument  of  Mr.  Reid  failed  to  show 
any  legal  necessity  for  construing  the  words  in 
the  manner  he  suggested.  The  words  "  in  conse- 
quence of  "  are  very  large  words,  and  I  think  are 
amply  sufficient  to  include  indirect  as  well  as 
direct  consequence.  The  person  who  made  the 
offer  could  not  have  done  so  unless  he  had  in  some 
way  become  aware  that  the  ship  was  for  sale ;  and 
if  he  became  aware  of  it  through  this  advertise- 
ment having  been  seen  by  someone  else,  it  would 
be  far  too  narrow  a  construction  to  hold  that  the 
offer  was  not  made  in  consequence  of  the  publica- 
tion of  the  advertisement.  Mr.  Reid  argued  that 
the  word  "  led  "  required  that  the  person  making 
the  offer  should  be  actually  seised  with  personal 
knowledge.  But  that  also  appears  to  me  to  be 
putting  too  narrow  a  construction  on  the  words  of 
this  agreement.  I  think  it  is  unnecessary  that  the 
publication  should  have  been  actually  seen  by  the 
purchaser  or  his  agent;  and  that  if  the  jury 
could  reasonably  find  that  the  offer  would  never 
have  been  made  but  for  the  publication  for  auction 
purposes,  that  is  sufficient  to  entitle  the  plaintiff 
to  recover  under  this  agreement.  The  oases  cited 
by  Mr.  Reid  do  not  asstet  us  in  this  case.  The 
first  turns  on  quite  different  words,  and  the  other 
is  a  marine  insurance  case,  and  also  quite  different. 
A  case  more  like  the  present  than  either  of  those 
cited  iB  Mansell  v.  Clements  (L.  Rep.  9  C.  P.  139). 
Cases,  however,  do  not  help  us  in  this  question. 
All  that  we  have  to  say  is  whether  there  was 
evidence  to  go  to  the  jury  that  the  purchaser  was 
induced  to  make  his  offer  by  the  publication  for 
auction  purposes.  I  think  this  was  purely  a  case 
for  the  jury,  and  that  tho  rule  should  be  dis- 
charged. 

Lord  Coleridge,  C.J. — Two  points  are  raised  by 
the  argument.  First,  as  to  the  construction  of 
the  contract  in  this  case ;  secondly,  as  to  whether 
there  was  evidence  to  go  to  the  jury  that  the  sale 
was  oven  the  indirect  consequence  of  the  adver- 
tisement. On  the  first  point,  I  held  at  the  trial 
that "  any  person  led  to  make  such  offer  in  conse- 
quence of  publication,"  was  not  limited  to  a  person 
making  an  offer  in  consequence  of  his,  personally 
or  by  his  agent,  seeing  1\iq  pub\\ca\i\oii^\x\>\t^\v^^A 


I  the  case  of  an  offer  in  consequence  of  the  pan 
offering  or  his  agent  hearing  of  the  pob&am 
Upon  consideration,  I  am  unable  toaeethatlv 
wrong.  Looked  at  fairly,  "in  ooMeqwnaf 
must  include  indirect  as  well  as  direct  conawpm 
That  may  make  the  contract  an  indiscreet  m,k 
that  does  not  affect  the  question.  Byttev 
collocation  of  the  words  in  this  contract  it  mi 
to  be  reasonably  dear  that  the  parties  did  ota 
very  indirect  consequence  inaeed.  The  ■ 
narrow  construction  of  the  words  would  si 
this  paragraph  provide  for  the  payment  of  a 
mission  at  a  tune  when,  in  ordinary  ceia\i 
claim  to  it  would  have  ceased.  I  agree  wtti 
brother  Denman  that  the  cases  cited  are  not; 
point.  The  other  question  is  whether  there  i 
any  evidence  to  go  to  the  jury  that  this  adrerii 
ment  for  auction  purposes  did  mdirecth  kai 
the  offer  that  resulted  in  a  purchase.  lati 
opinion  that  there  was,  and  that  this  rale  dsl 
be  discharged.  Rule  ducharpL 

Solicitors  for  the  plaintiff,  Lawless  and  Go. 
Solicitor  for  the  defendant,  Chamber*. 


EXCHEQUER    DIVISION 
Baposted  bj  H.  F.  Dxczhms, 


Wednesday,  June  13, 1877. 
Gbkmlal  Steam  Navigation  Compact  ».  I** 
and  Edinburgh  Shipping  Cokpaiy. 

Practice — Costs— OoUieion — Defence  of  csafd* 

pilotage — Order  LV.  m%A 

In  an  action  by  the  plaintiffs  for  domagsti*** 
by  their  ship  in  a  collision  with  the  de/baw 
ship,  the  defendants  set  up  the  define*,  sjaj 
others,  that  their  ship  at  the  time  of  the  tffi* 
was  by  compulsion  of  law  under  the  eAOTtj 
pilot.  Upon  this  defence  they  succsmdm 
obtained  judgment.  No  application  at  te  •■; 
was  made  at  the  trial,  but  the  plaintifi  # 
wards  applied  to  the  court  under  Order  LriF 
an  order  to  deprive  the  defendants  of  a*U** 
ground  that  formerly  in  the  High  Court  sf* 
miralty  and  in  the  present  Probate,  fl*** 
and  Admiralty  Division  the  practice  tstf  ■ 
is  uniform  to  disallow  the  defendant  ass* 
cases  where  he  succeeds  in  the  defence  4* 
pulsory  pilotage  alone,  ij  besides  thai  ai  ■ 
raised  other  defences. 
Held,  without  deciding  whether  the  court  Wa* 
under  Order  LV.  to  make  an  order  at  *>«•*■ 
all,  that  the  practice  of  the  Admiralty  IM 
applied  to  cases  in  that  Division  alone,  ssl 
not  upset  the  general  and  weU-estaWM 
that  the  successful  party  is  entitled  to  his  caV 
Per  Huddleston,  B. — The  court  has  power  to 

such  an  order. 
Action  by  the  plaintiffs  who  were  ownof « 
ship  Florence,  against  the  defendants,  tfcei^ 
of  the  Marmion,  to  recover  damages  for 
sustained  by  the  Florence  through  being  f* 
while  at  anchor  by  the  defendants'  ship,  fti 
mion  at  the  time  of  the  collision  was  m  "**" 
a  pilot  by  compulsion  of   law.    The 
denied  the  alleged  negligence,  pleaded 
accident,  and  also  set  up  the  defence  of  r ' 
pilotage.   The  cause  was  heard  baton  J 
at  the  sittings  in  London,  on  the  ftsi< 
when  the  jury  found  that  the  oollisfef 
*v  ta&  to  the  negligence  of  the  pilot 
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thereupon  entered  for  the  plaintiffs,  with 
to  the  defendants  to  move  to  enter  it  for 
lem ;  and  a  rule  was  afterwards  made  absolute  to 
iter  the  verdict  for  the  defendants  on  the  ground 
ia\t  the  pilot  by  whose  negligence  the  collision 
mm  caused  was  oompulsorily  employed. 

J&utt,  Q.C.  and  Webster,  now  moved  for  an  order 
mfc  the  defendants  should  have  no  costs  of  the 
Hue. — The  application  is  made  under  Order  LV. 
To  Application  as  to  costs  was  made  at  the  trial, 
nt  this  court  has  power  to  make  such  an  order 
Oder  the  words  "  or  the  court."  That  this  is  the 
iterpretation  of  the  order  is  clear.  In  fjhe  case  of 
aJcer  v.  Oakes  (L.  Rep.  2  Q.  B.  Div.  171 ;  35  L.  T. 
top.  N.  S.  671,  832),  Cockburn,  0.  J.,  said,  "  If  the 
pplioation  had  been  to  the  court  itself,  I  think 
aere  can  be  no  doubt  it  would  have  had  power 
>  deal  with  the  costs."  If  it  does  not  bear 
be  interpretation  we  put  upon  it,  viz.,  that  the 
craxt  has  a  substantive  and  independent  power 
0)  make  an  order  as  to  costs,  then  we  are  ariven 
O  the  interpretation  that  it  means,  "The 
Jonrt  on  Appeal"  But  that  cannot  be  the  in- 
aorpretation,  as  the  Act  says  there  is  to  be  no 
ppeal  upon  a  question  of  costs  only  which  is  a 
natter  of  discretion.  The  words  "  or  the  court " 
oust  either  be  wholly  unmeaning  therefore,  or 
tast  bear  the  interpretation  we  put  upon  them. 
Jamming,  therefore,  that  the  court  has  power  to 
pake  such  an  order,  the  circumstances  of  the  case 
,*e  such  as  to  justify  the  court  in  doing  so. 
*n  the  Court  of  Admiralty  it  has  been  the  uniform 
Taaefcioe  to  disallow  the  defendant  his  costs  where 
id  succeeds  solely  on  the  defence  of  oompulsory 
mlotoge,  if  besides  that  he  raises  other  defences. 
t*han  the  Court  of  Admiralty  was  a  separate 
Ourt  that  practice  existed;  that  court  has  now 
moome  a  Division  of  the  High  Court,  and  the 
bpesl  is  the  same  in  that  as  m  other  divisions. 
be  Court  of  Appeal  has  decided  that  in  Admiralty 
inses,  where  the  defendant  succeeds  on  such  a 
Lorn,  it  will  follow  the  practice  of  the  Admiralty 
Dart :  (The  Daoiz,  Weekly  Notes,  April  28, 1877, 
.  98;  and  see  voet).  That,  no  doubt,  only  decides 
in  proceedings  in  Admiralty  the  Court  of 
will  follow  the  Admiralty  practice  in  this 
;  but  it  would  be  a  great  inconvenience 
iavt  there  should  be  two  distinct  practices  in  the 
iHrisions  of  the  High  Court. 

2£urphyf  Q.C.  for  the  defendants,  was  not  called 


.  C.B. — This  is  an  application  under 
LV.,  by  which  the  court  is  asked  to  make 
n  order  depriving  the  defendants  of  their  costs  on 
a  issue  or  plea  in  an  action  for  collision  on  which 
\%my  succeeded,  in  which  the  defenoe  set  up  was 
bo*  of  compulsory  pilotage  under  the  Merchant 
Uhipping  Act.  The  case  was  tried  some  time 
gcfc  mpd  at  the  trial  I  entered  the  verdict  for  the 
iiariTitiffn  on  that  defenoe,  with  leave  to  the  def en- 
si ■  its  to  move  to  enter  it  for  them.  That  rule  has 
Mn  argued  and  has  been  made  absolute,  so  that 
pm  Tercuot  now  stands  for  the  defendants. 
.Sow  Order  LV.  is  in  these  terms :  " Subject 
W  the  provisions  of  the  Act,  the  costs  of  and 
yMont  to  all  proceedings  in  the  High  Court 
SsjH  be  in  the  discretion  of  the  court:  .  .  . 
^swrided  that  where  any  action  or  issue  is 
by  a  jury,  the  costs  shall  follow  the  event, 
upon  application  made  at  the  trial  for 
eause  shown,  the  judge  before  whom  such 
action  or  issue  is  tried,  or  the  court,  shall 


otherwise  order."  No  application  was  made  to 
me  at  the  trial  to  make  tins  order  depriving  the 
defendants  of  costs  in  this  issue,  nor  has  any  been 
made,  for  the  reason  that  none  could  be  made  with 
any  effect  since  the  trial.  But  it  is  contended 
that  the  latter  words  give  this  court  a  substan- 
tive and  independent  power  to  make  this  order, 
notwithstanding  anything  that  may  or  may  not 
have  taken  place  at  the  trial,  lhat  is  undoubtedly 
a  question  of  great  importance,  and  as  far  as  I 
know,  it  is  one  which  has  not  yet  been  determined. 
But  as  I  do  not  think  I  am  bound  in  this  case  to 
decide  that  question,  and  as  I  think  it  unneces- 
sary to  do  so,  I  forbear  to  enter  further  into  the 
question.  For  the  purpose  of  this  case  I  assume 
that  the  court  has  power  to  make  such  an  order. 
Assuming  that  be  so,  then,  what  are  the  grounds 
on  which  we  are  asked  to  make  this  order. 

The  law  for  centuries  has  been  that  where  a  plain- 
tiff or  defendant  succeeds  in  an  action  and  obtains  a 
verdict,  he  is  entitled  to  costs  as  a  matter  of  course, 
unless  he  is  deprived  of  them  by  some  Act  of 
Parliament.  That  is  still  the  law,  and  that  must 
prevail  in  this  case,  unless  the  defendants  can 
be  deprived  of  costs  under  this  rule.  Now  we 
ought  not  to,  nor  can  we  make  an  order  depriv- 
ing the  defendants  of  their  costs  without  good 
cause  shown.  What  is  the  cause  shown  in  this 
case  P  It  is  simply  this :  that  it  was  a  practice  of 
the  Admiralty  Court  while  it  existed  as  a  sepa- 
rate court,  and  is  now  a  practice  of  the  Probate, 
Divorce,  and  Admiralty  Division  in  oases  of  col- 
lision in  which  the  collision  has  been  occasioned 
by  a  ship  under  the  command  of  a  oompulsory 
pilot,  where  that  defence  is  set  up  with  other  de- 
fences and  successfully  established  by  the  defen- 
dant, to  disallow  the  defendant  his  costs  of  suoh 
defenoe.  It  is  urged  upon  us  that  the  Court  of 
Appeal  have  affirmed  that  practice  and  have  held 
that  it  is  to  prevail,  and  that  we  are,  therefore, 
bound  by  that  decision  to  make  this  order.  We 
are,  in  fact,  called  upon  to  accept  that  decision  as 
a  decision  of  the  law  and  practice  not  only  of  the 
Probate,  Admiralty,  and  Divorce  Division,  but  as 
also  deciding  that  the  practice  and  the  law  of  that 
division  is  to  be  the  law  and  practice  of  every 
other  division  of  the  High  Court.  That  would 
be  to  say  that,  because  the  practice  has  prevailed 
in  the  Admiralty  Court,  whether  that  practice  be 
good  or  bad,  it  is  for  the  future  to  be  the  prac- 
tice of  every  division.  That,  however,  is  not  so. 
It  has  nothing  to  do  with  the  practice  or  law  of 
other  courts  at  Westminster.  It  may  be  desir- 
able that  the  Legislature  should  assimilate  the 
practice  and  law  in  the  several  courts  in  West- 
minster Hall,  and  that  the  practice  of  one  should 
be  made  conformable  to  the  practice  in  the  others, 
but  it  is  only  by  the  Legislature  that  that  can  be 
effected.  That  has  been  done  by  the  Legislature  in 
relation  to  oases  of  oollision  in  any  of  the  divisions, 
where  it  appears  that  both  snips  are  in  fault, 
the  Legislature  enacting  that  in  suoh  a  case  the 
damage  should  be  divided,  which  was  the  old 
Admiralty  praotioe,  but  in  the  practice  now  under 
consideration  the  Legislature  have  done  no  such 
thing.  We  come  back,  then,  to  the  question 
whether  there  is  any  ground  for  our  making 
this  order.  Nothing  has  been  urged  as  a  reason 
for  our  doing  so,  except  that  suoh  is  the  praotioe  of 
the  Admiralty  Court,  and  is  the  decision  of  the 
Court  of  Appeal.  I  repeat  that  was  an  WP«al 
from  the  Court  of  Admiral ty,  or  rather  the  Pro* 
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bate,  Divorce,  and  Admiralty  Division,  and  that 
is  no  sufficient  reason.  The  only  other  cause 
shown  was  that  put  by  Mr.  Webster,  viz.,  that 
other  pleas  and  defences  were  raised,  viz., 
a  denial  of  the  alleged  negligence,  &c.  If  that 
be  so  the  question  whether  the  defendants  are 
entitled  to  costs  on  these  issues,  on  which  the 
plaintiffs  have  succeeded,  it  would  be  premature  to 
pronounce  any  opinion,  because,  when  the  case 
goes  before  the  master  for  taxation,  if  he  refused 
to  allow  the  plaintiffs  the  costs  on  these  issues, 
a  motion  ooula  be  made  to  review  the  taxation. 

For  these  reasons  I  think  this  application  should 
be  refused. 

Huddlxston,  B. — I  am  of  the  same  opinion. 

The  application  is  one  under  Order  Lv.  that  the 
defendant  should  have  no  costs.  One  point 
raised  before  us  was  that  the  court  had  no  power 
to  enter  into  the  question  at  all.  I  do  not  enter- 
tain any  doubt  on  that  subject,  not  only  from  the 
words  of  the  order,  but  from  decisions  upon 
it.  There  are  two  tribunals  who  may  make  an 
order  to  take  the  case  out  of  the  ordinary  rule  as 
to  costs,  the  judge  at  the  trial  and  the  court ;  and 
where  there  has  been  no  order  by  the  judge,  it  is 
not  the  court  upon  appeal,  but  the  court  to 
whom  the  application  may  be  made,  and  which 
may  decide  it  on  the  merits.  On  that  I  can 
entertain  no  doubt  when  I  read  the  case  of 
Baker  v.  Oakes  (L.  Rep.  2  Q.  B.  Div.  171), 
in  which  the  judges  construed  the  order  in 
that  way.  In  the  course  of  the  argument  Brett, 
J. A.,  said,  "The  omission  of  'or  a  judge' 
was  designedly  intended  to  confine  the  jurisdiction 
to  the  court,  who  alone  should  have  power,  if  the 
judge  at  the  trial  made  no  order,  to  deprive  a 
successful  party  of  what  was  otherwise  his  abso- 
lute right  to  costs."  And  Cockburn,  C.  J.,  in  his 
judgment,  said,  "  If  the  application  had  been  to  the  , 
court  itself,  I  think  there  can  be  no  doubt  it  would 
have  had  power  to  deal  with  the  costs." 

We  then  come  to  the  question  whether  Mr.  Butt 
has  shown  sufficient  ground  to  influence  this  court 
in  its  discretion  to  depart  from  the  general  rule. 
He  does  not  go  on  the  merits  of  the  case.  He  says 
there  is  a  rule  invariably  adopted  by  the  Admiralty 
Court  that  the  defendant,  under  such  circum- 
stances as  those  of  the  present  case,  would,  though 
successful,  be  deprived  of  costs.     That  is  a  rule 

Erevailing  in  the  Probate,  Divorce  and  Admiralty 
division  of  the  High  Court  of  Justice,  and  as  Mr. 
Webster  put  it,  the  Court  of  Appeal  is  a  Court  of 
Appeal  from  all  five  divisions,  and  that  Court  has 
decided  that  the  practice  is  in  future  to  be  that  in  all 
cases  of  collision  in  whatever  division  it  may  be  this 
practice  is  to  prevail.  If  I  thought  that  that  was 
really  the  decision,  much  as  I  should  feel  disin- 
clined to  deviate  from  the  practice  of  this  and  the 
other  divisions,  I  should  follow  it.  But  I  do  not 
think  that  is  the  result.  I  understand  the  decision 
to  be  this.  Tho  Master  of  the  Bolls  said,  as  we 
understand,  that  the  universal  practice  in  the 
Probate,  Divorce,  and  Admiralty  Division  is 
that  which  it  was  before  the  Judicature  Act,  that 
costs  should  not  be  given,  it  is  convenient  in  such 
cases  that  on  appeal  from  that  division  that  that 
practice  should  prevail,  but  he  never  laid  it  down 
that  in  appeal  from  other  divisions  that  was  to  be 
so.  The  Master  of  the  Rolls  said,  as  we  gather 
from  the  Weekly  Notes  for  April  28,  1877,  "  The 
rule  acted  on  in  the  Admiralty  Court  in  cases  like 
tl»e  present  was,  that  when  the-owners  of  a  ship 


were  relieved  from  liability  on  the  grooodtfa 
pulsory  pilotage,  no  costs  were  given  oneatheri 
and  the  same  rale  ought  to  apply  m  the  Goel 
Appeal."  That  decision,  then,  is  not  by 
upon  us ;  there  is  no  reason  why  we  should  dq 
from  the  rule  of  practice  that  the  successful  p 
is  entitled  to  his  costs,  and  this  appiicaaoci 
therefore  be  refused. 

Application  refused.     Leave  to  apped 
refused. 

Solicitor  for  plaintiff,  W.  Batham. 
Solicitor  for  defendant,  T.  Cooper. 
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Thb  Babqub  Caklotta  ;  Bliss  v.  Gombitji 
Charter-party  and  bill  of  lading— -Damage torn} 
— Rais^Fetroleum — Sale  of  cargo  to 
Parties — Rebate  of  duties— Recoupment 
The  barque  0.  was  chartered  in  New  Ml 
0.  ana  A.  to  bring  a  cargo  of  fruit  firm 
ranean  ports  to  New  York.  The  charts  m\ 
tamed  this  clause:  "It  is  understood  Oat  d\ 
vessel  ie  now  bound  to  Barcelona  with  a<mf\ 
refined  petroleum  in  barrels.  The***  su 
proceed,  immediately  after  discharge  ofes) 
cargo,  to  enter  upon  this  charter.  Vend  n\ 
cleared  as  customary  previous  to  loadisfk 
ward  cargo."  The  vessel  made  the  ovtwsdi 
age,  and,  having  discharged  her  outward 
was  cleansed  and  fumigated  for  the  pwp** 
removing  the  scent  of  petroleum,  aid  obi 
killing  any  rats.  After  this  she  took  on  hosii 
cargo  of  almonds  and  other  fruits,  and*fik* 
voyage  under  the  charter.  After  hem  &  *] 
some  days,  rats  were  noticed  on  board, ««" 
discharge  of  the  cargo  at  New  York  torn  e]t 
bags  of  almonds  were  found  to  have  hemp 
by  rats.  The  vessel  had  on  board  on  &** 
a  cat,  and  also  a  rat  terrier.  Other  porfW 
the  cargo  on  discharge  were  found  to  i**1 
damaged  by  contact  with  petroleum,  esi 
portions  were  scented  with  petroleum.  Tki 
of  the  vessel,  B.,  filed  a  libel  against  Q.asd* 
charterers,to  recover  charter  money ta*dG.i 
Med  a  libel  against  the  barque  to  recess 
damage  to  the  almonds.  It  appeared  W  | 
vious  to  the  filing  of  their  libel,U.  and  J.i»J 
the  almonds  for  a  sound  price,  which  id* 
paid  them  in  full.  It  also  appeared  that  Af  > 
made  an  application  to  the  Uovernne+tf**. 
bate  of  duties  on  the  almonds  by  recto*  j  j 
damaged  condition,  and  had  received 
bate.  In  the  suit  against  them  to 
charter  money,  0.  and  A.  set  up  the  ft 
barque  to  perform  the  charter,  in  (hat 
was  the  cargo  that  was  delivered 
that  some  was  not  delivered.  The 
contained  no  provision  for  the 
lading,  but  bids  of  lading  for 
given  by  the  master  to  the  shippers, 
agents  of  the  charterers,  by  which 
were  to  be  delivered  to  Q.  and  A*  r* 
Q.andA.  against  the  barque 
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ing.     There  was  no  exception  of  dam- 
in  the  bills  of  lading. 
e  bills  of  lading  must  be  taken  to  be 
ct  between  the  parties   as  far  as  the 
rats  was  concerned. 

.mage  by  rats  was  not  a  peril  of  the 
hat  it  was  not  made  to  appear  that 
e  to  tlis  almonds  by  rats  was  a  thing 
hick  it  was  impossible  to  guard, 
image  by  petroleum  the  provisions  in 

must  govern,  and  that  the  effect  of  the 
U  petroleum  would  be  that  if  the  vessel 
ed  in  the  customary  manner  tJte  barque 

be  liable  for  any  damage  resulting 
etroleum  cargo  which  she  carried  out ; 

it  appeared  that  vessels  were  cleansed 
ing  petroleum  cargoes,  t>o  that  the  cargo 
ly  carried  showed  no  indication  of 
aged  by  petroleum,  the  fact  that  these 
howed  such  injury  was  evidence  that 
was  not  cleansed  as  customary, 
i.  were  entitled  to  sue  for  the  damage  to 
s,  notwithstanding  their  sale  of  them 
vol. 

i.must give  credit, as  against  any  claim 
i  to  the  cargo,  for  any  rebate  of  duties 

reason  of  such  damage* 
er  of  the  vessel  was  entitled  to  a  decree 
Her  money,  less  the  value  of  any  cargo 
d ;  and  thai  Q.\and  A.  were  entitled  to  a 
nst  the  vessel  for  any  damage  to  the 
\ss  the  rebate  of  duty. 

J. — William  Bliss,  as  owner  of  the 
otto,  filed  a  libel  on  the  13th  Feb., 
i  Raphael  M.  Gomez  and  Daniel  V. 
to  recover  the  amount  due  on  a 
er  of  the  barque  Oarlotta  to  the  re- 
alleges that  the  vessel  performed  the 
U  respects  and  became    entitled  to 

charter  money  therein  specified, 
)0  dollars,  or  thereabouts,  still  re- 
lereon.  The  charter  -  party,  which 
b  New  York  on  the  8th  August, 
i  the  agents  of  the  owner  of  the  vessel, 

New  York,  and  the  said  respondents, 
o-partnership  name  of  Gomez  and 
iharters  the  vessel  to  the  respondents 
e  from  two  ports  in  Spain,  between 
id  Malaga,  both  inclusive,  and  in- 
,  to  New  York— charterers  have  pri- 
taking  part  cargo  at  Barcelona,  and 
ro  ports  to  load  if  required — on  the 
lg.  Among  those  terms  are  the  pay- 
charterers,  as  charter- money,  of  2500 
ited  States  currency ;  and  that  "  it  is 
lat  said  vessel  is  now  bound  to  Bar- 
cargo  of  refined  petroleum  in  barrels, 
hall  proceed  immediately  after  dis- 
card cargo  to  enter  upon  this  charter 
9  cleaned  as  customary  previous  to 
ward  cargo." 
r  of  Gomez  and  Arguimban  to  the 

was  filed  on  the  26th  March,  1875. 
he  execution  and  contents  of  the 
,  as  set  forth  in  the  libel,  and 
ider  said  charter-party  the  respon- 
ad  to  the  master  of  the  vessel 
landise  in  barrels,  bales,  and  bags, 
orted  to  the  port  of  New  York 
;hat  such  merchandise  was  shipped 
m  board  of  said  vessel  under  certain 


bills  of  lading,  whioh  recited  that  said  merchandise 
was  received  in  good  order,  and  by  whioh  the 
master  and  owners  of  the  vessel  promised  to  deliver 
the  same  to  the  respondents  at  the  port  of  New 
York  in  the  like  good  order  and  condition  as  re- 
ceived, on  payment  of  freight  as  therein  provided ; 
and  that  the  masters  and  employes  of  said  vessel 
took  so  little  and  such  bad  care  in  putting  said 
cargo  on  board  and  in  storing  it  and  in  attending 
to  it  while  on  board  and  while  landing  it,  that  a 
large  part  of  said  cargo  was  badly  stained  by 
petroleum  or  other  such  substance,  and  also  im- 
pregnated by  the  smell  arising  therefrom,  and  thus 
rendered  unmerchantable,  and  many  of  the  bags 
and  packages  containing  said  merchandise,  and 
the  contents  thereof,  were  badly  eaten  by  rats,  or 
other  vermin,  and  in  other  ways  the  said  cargo 
was  so  badly  damaged  by  the  negligence  of  said 
master  and  owners  that  part  of  said  cargo  was 
wholly  lost  and  other  parts  damaged  to  the 
amount  altogether  of  at  least  2000  dollars. 

On  the  1 7th  Feb.  1874,  Gomez  and  Arguimban 
filed  a  libel  against  the  barque  Oarlotta. 

It  alleges  that  in  Nov.  1873,  the  said  barque 
then  lying  in  the  port  of  Tarragona,  in  Spain,  and  in 
other  ports,  various  parties  shipped  on  board  of 
her  various  quantities  of  almonds,  for  which  the 
master  signed  bills  of  lading,  which  admitted  the 
receipt  of  the  goods  on  board  in  good  order  and 
well  conditioned,  and  by  whioh  he  agreed  to  carry 
the  goods  to  New  York  and  there  deliver  them  to 
Gomez  and  Arguimban,  with  certain  exceptions 
in  the  bills  of  lading  specified  ;  that  the  said 
barque  arrived  in  the  port  of  New  York 
and  the  libellants  demanded  the  delivery  of 
said  merchandise  to  them,  but  the  employers 
of  said  bark  took  so  little  and  such  bad  care,  not 
only  in  attention  to  said  vessel,  but  in  putting 
said  cargo  on  board,  and  in  stowing  it  and  in  the 
care  of  it  while  on  board,  and  in  landing  it  in 
the  port  of  New  York  and  in  the  care  of  it  after 
it  was  landed,  that  a  large  part  of  it  was  badly 
stained  by  petroleum  or  some  other  such  sub- 
stance, and  also  impregnated  by  the  smell  arising 
therefrom,  and  the  bags  and  contents  in  whioh 
said  cargo  was  delivered  were  damaged  by  being 
eaten  by  rats,  and  a  large  part  of  said  cargo  was 
wholly  lost  to  the  libellants  or  only  delivered  in  a 
damaged  condition,  whereby  the  libellants  were 
damaged  to  the  amount  of  2000  dollars  and  up- 
wards, and  that  the  libellants  are  ready  to  pay 
said  freight  upon  the  proper  delivery  of  said 
cargo.  The  libel  prays  a  decree  against  said  barque 
for  said  damages. 

The  answer  of  the  owner  of  the  barque  to  the 
last  named  libel  denies  all  its  allegations  as  to 
negligence  and  damage  except  the  allegation 
that  some  of  the  bags  were  eaten  and  damaged 
by  rats,  and  alleges  that  the  libellants  were 
the  charterers  of  the  barque  under  the  written 
charter  before  mentioned,  and  that  all  of  the  said 
goods  were  put  on  board  under  said  charter,  and 
that  the  provisions  of  said  charter  and  of  the 
bills  of  lading  were  in  all  things  complied  with  on 
behalf  of  said  barque,  and  any  loss  or  damage  or 
injury  to  said  cargo  was  caused  by  perils  ex- 
cepted and  without  any  negligence  or  fault  on  the 
part  of  said  bark. 

It  is  set  op  in  the  answer  in  the  in  personam 
suit  that  many  of  the  bags  and  paokageb  oontain- 
ingthementitn^ 
badly  eaten  by  rats  or  other  vermin,  and  that 
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such  injury  was  the  result  of  want  of  care  on  the 
part  of  the  master  and  employers  of  the  vessel. 

In  the  libel  against  the  vessel  the  allegation 
is  only  of  damage  by  rats  to  bags  and  contents 
of  bags  through  want  of  care  on  the  part  ot  the 
employes  of  the  vessel. 

On  the  evidence  a  claim  is  made  for  loss  by  rat 
damage,  by  the  gnawing  by  rats  of  holes  in  some 
of  the  bags  containing  almonds  in  the  shell,  and 
by  the  eating  of  some  of  such  almonds  by  rats, 
and  by  the  loss  of  others  of  such  almonds 
through  holes  gnawed  in  such  bags  by  rata. 

It  is  contended  on  the  part  of  the  consignees 
that  the  vessel  is  liable  for  the  damage  by  rats, 
because  there  is  no  exception  in  the  charter-party 
or  the  bill  of  lading  which  can  relieve  the  vessel 
from  liability  for  such  damage  occurring  during 
the  voyage,  that  such  damage  is  not  the  act  of 
God  nor  a  peril  of  the  sea,  and  that  the  vessel  is 
liable  in  the  absence  of  an  excepting  clause  in  the 
contract. 

For  the  vessel  it  is  contended  that  a  carrier  is 
not  responsible  for  damage  from  natural  causes 
against  which  he  is  unable  to  guard,  that  it  is  the 
natural  tendency  of  rats  to  gnaw,  that  the  vessel 
was  fumigated  before  taking  in  cargo,  and  had  on 
board  a  cat  and  a  rat  terrier,  that  nothing  more 
could  have  been  done,  and  that  the  rats  were  pro* 
bably  brought  on  board  in  the  cargo. 

The  charter-party  provides  that  the  vessel  shall 
be  in  every  way  fitted  for  the  voyage,  and  speci- 
fied fruit  as  a  contemplated  cargo.    It  contains 
no   other   provisions  which  refer  to  damage  to 
cargo,  and   no  provision   as  to   the   giving   of 
bills  of  lading.    It  is  signed  by  both  of  the  par- 
ties to  it.     Three  of  the  four   bills  of  lading 
cover   almonds   in   the  shell   in   bags.      One   of 
them  specifies   750  bags  of  soft  almonds  in  the 
shell     as    received    on    board    in    good    condi- 
tion, and  the    master  by  it  promises   and  un- 
dertakes,   "  God    taking     me    in    safety    with 
the  said  vessel  to  the  said  port,  to  deliver  in  the 
same  terms."     The  second  specifies  425  bags  and 
850  half  bags  of  soft  shell  almonds  as  shipped  in 
good  order  and  well  conditioned  in  and  upon  the 
vessel,  and  states  that  they  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned,   "  the 
acts  of  God,  the  king's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and  kind 
soever,  excepted."    The  third  specifies  157  bags  of 
almonds  as  shipped  in  good  order  and  well  con- 
ditioned on  board  the  vessel,  and  states  that  they 
are  to  be  delivered  in  like  good  order  and  well  con- 
ditioned, "  the  dangers  of  the  sea  only  excepted." 

In  the  case  of  Aymar  v.  Astor  (6  Cowen,  267)  the 
owners  of  a  vessel  were  sued  for  damages  sus- 
tained by  the  owner  of  goods  shipped  on  board  of 
it  through  the  destruction  of  them  by  rats.  The 
bill  of  lading  signed  by  the  master  stated  that  the 
goods  were  to  be  delivered  in  good  order  and  well 
conditioned,  "  the  dangers  of  the  seas  "  excepted. 
At  the  trial  evidence  was  given  on  the  question 
whether  the  vessel  was  prudently  managed  for  the 
avoiding  of  rats,  or  whether  the  master  had  been 
negligent  in  that  respect;  but  the  court  charged  the 
jurors  that  the  defendants  were  common  carriers 
and  liable  as  such  for  damage  done,  unless  by  the  act 
of  God  or  the  perils  of  the  sea,  excepted  in  the  bill  of 
lading,  and  that  damage  by  rats  was  not  a  peril  of 
the  sea.  On  a  writ  of  error  the  Supreme  Court 
held  that  the  master  of  a  vessel  is  not  responsible, 


like  a  common  carrier,  for  all  losses,  except 

happen  by  the  act  of  God,  or  the  enema  i 

country ;  and  that  it    ought   to  have  baa 

mitted  to  the  jury,  whether  the  master  hi 

ordinary  care  and  diligence  in  carrying  the 

in  question.    This  exception  in  favour  of  u 

by  water  is    repudiated   by  the  same  co 

McArthur  v.  Sears  (21  Wendell,  190),andfc 

ment  of  the  exception  in  Aymar  v.  AAor  ■ 

a  dictum.  See  also  .4Umv.  8eweU(2  Wend.  3 

Laveroni  v.  Drury  (8  Ex.  166 ;  22  L.  J.  2 

in  1853  cheese  was  shipped  in  a  general  dap 

bills  of  lading,  wherebv  the  master  bound  1 

to  deliver  the  cheese  free  from  damage, " 

of  God,  the  Queen's   enemies,  fire  and  i 

every  other  danger  and  accidents  of  tnt 

rivers,  and  navigation,"   Ac,  "excepted." 

cheese  was  eaten  and   damaged  by  rite* 

voyage.    The  master  had  two  cats  on  bond, 

was  contended  by  the  owners  of  the  vessel 

was  for  the  jury  to   say  whether  the  keep 

the  cats  relieved  the  defendants  from  mei 

of  negligence.    The  court,  at  the  trial,  M 

the  question  was  not  one  for  the  jury,  m 

structed  the  jury  that  damage  by  rati  m 

within  the  exception    contained  in  toe  si 

lading,  and  that  if  the  cheese  had  been  sbm 

damaged  by  rats  in  the  course  of  the  fowl 

defendants  were  liable.      On  a  motion  ffi 

defendants  for  a  new  trial  the  Court  of 

said :  "  We  are  of  opinion  that  this 

right.     By  the  law  of  England,  the 

owner  of  a  general  ship  are  common 

hire  and  responsible  as  such.     This,  a 

the  well-known  rule,  renders  them  liable  4n 

damage  which  occurs  during  the  voyage 

that  caused  by  the  act  of  God  and  the  " 

enemies.      They,     however,    almost  nni 

receive  goods  under  bills  of  lading  signti 

master ;  and,  in  such  case,  the  liability  A 

upon  and  is  governed  by  the  terms  of  tat  I 

lading,  it  being  the  express  contract  betm 

parties,  the  owner  of  the  goods  on  the  <**l 

and  the  master  and  owner  of  the  ship  r 

other."    As  to  the  exception  in  the  bills  cfl 

the  court  said :  "  The  true  question  is,  i1 

damage  by  rats  falls  within  this  exception^ 

are  clearly  of  opinion  that  it  does  not 

part  of  the  exception  under  which  it  p« 

be  contended  to  fall,  is  as  a  danger  or 

the    sea   and    navigation;    but   this,  * 

includes  only  a  danger  or  accident  of  toil 

navigation  properly  so-called,  namely,  am  I 

by  the  violence  of  the  winds  and  m*l 

major)  acting  upon  a  seaworthy  and  m 

ship,  and  does  not  cover  damage  by  rats,' 

a  kind  of  destruction  not  peculiar  to  tati 

navigation,  or  arising  directly  from  it,  WJ 

which  such  a  commodity  as  cheese  iseqn 

a  warehouse  on  land  as  in  a  ship  at  sea." 

further  said,  that  the  only  true  role  fori 

ing  with  accuracy  and  certainty  the  la* 

master  and  owner  of    a  general  ship* 

prima  facie  he  is  a  common  carrier,  m\ 

responsibility  may    be  either  enlarge^- 

fied  by  the  terms  of  the  bill  of  bAty J 

one,  and  that  the  question  whether  tat] 

is  liable  or  not  is  to  be  ascertains!  r 

of  this  document,  when  it  exists." 

The  Fame,  in  tins  court,  in  1861^ 

libelled  to  recover  for  the  dansaf 

the  loss  of  part  of  a  cargo  of 


460 


MAHITIMB  LAW  CASES, 


Ambbigah  Rbps.] 


The  Babqub  Cablotta  ;  Bliss  v.  Gomez. 


[Amuici 


terrier  could  have  been  of  but  little  service  in 
catching  rats  which  were  down  in  the  hold  ameng 
the  cargo.  As  to  the  fumigation,  the  presence  of 
rats  after  fumigation  must  be  accepted  as  evidence 
that  the  fumigation  was  not  so  thorough  and 
effective  as  to  destroy  all  rats.  The  fact  that  no  rats 
were  seen,  after  the  fumigation,  until  after  the 
vessel  left  Malaga,  and  that  thej  were  known  to 
bu  on  board  after  she  left  Malaga,  is  not  sufficient 
evidence  that  they  were  not  on  board  before  the 
fumigation,  or  that  the  fumigation  was  effective, 
or  that  the  rats  were  not  on  board  from  Barcelona 
to  Malaga,  or  that  they  came  on  board  at  Malaga. 
There  is  evidence  that  there  were  rats  on  board  on 
the  voyage  from  New  York  to  Barcelona,  and  there 
is  no  evidence  that  the  rats  came  on  board  in  the 
cargo  of  fruit.  The  fact  that  the  vessel  was  in  the 
stream  when  she  received  her  cargo  at  Barcelona 
and  at  Iviza,  does  not  go  to  show  that  she  was 
free  from  rats  at  Barcelona.  In  a  word,  it  is  not 
shown  that  the  vessel  could  not,  by  any  amount  of 
care  and  skill,  have  been  rid  of  the  rats.  As  to 
perils  of  the  sea,  the  eating  of  almonds  by  rats,  or 
the  gnawing  of  holes  in  bags  by  rats,  is  not  a  thing 
peculiar  to  the  sea  or  to  navigation,  or  arising 
directly  from  navigation,  for  rats  do  those  things 
on  land  as  well  as  in  a  vessel  at  sea.  I  think 
there  is  satisfactory  evidence  that  the  rats  did 
damage  by  gnawing  holes  in  the  bags.  What  was 
the  extent  of  the  loss  and  damage  to  bags  and 
almonds  by  such  gnawing  is  another  question. 

It  is  claimed  that  there  was  damage  to  the  cargo 
by  its  contact  with  petroleum,  and  by  its  being 
impregnated  with  the  odour  of  petroleum.    Full 
notice  is  given  in  the  charter-party  that  the  vessel 
was,  at  the  time  of  the  making  of  the  charter- 
party,    bound    on  a  voyage  from  New  York   to 
Barcelona,  with  a  cargo  of  re6ned  petroleum  in 
barrels,  and  it  is  provided  in  the  charter-party 
that  the  homeward  cargo  may  be  fruit,  and  that 
the  vessel  is  "to  be  cleansed,  as  customary  pre- 
vious to  loading  homeward  cargo."    It  is  not  to  be 
presumed  that  Gomez  and  Arguimban,  persons  ex- 
perienced in  the  trade  in  question,  would  have 
arranged  to  bring  home  a  cargo  of  fruit  in  a  vessel 
which   had  carried  out  a  cargo  of  petroleum  in 
barrels,  unless  they  had  understood  that  a  cleans- 
ing of  the  vessel  in  the  customary  manner,  after 
the  discharge  of  the  cargo  of  petroleum,  would 
have  enabled  the  vessel  to  bring  home  the  cargo 
of  fruit  in  good  order,  free  from  the  stains  of  or 
the  odour  of  petroleum.     The  evidence  is  very 
distinct  that  the  almonds,  more  or  less  of  them, 
were  found,  on  their  arrival  here,  to  be  impreg- 
nated with  the  taste  and  smell  of  petroleum,  so  as 
to  lessen  their  value,  and  that  such  taste   and 
smell  came  from  the  petroleum  which  was  in  the 
vessel.    There  is  not  in  any  of  the  bills  of  lading 
any  exception  as  to  petroleum  damage ;  but  the 
rights  of  the  parties,  so  far  as  petroleum  damage 
is  concerned,  must  be  governed  by  the  provisions 
of  the  charter-party  as  to  petroleum.    fThe  effect 
of  the  provisions  of  the  charter-party  is,  that  the 
vessel    being   about  to  carry  out  petroleum  in 
barrels,    she    shall,  if  "  cleansed  as  customary " 
before  loading  the  return  cargo  of  fruit,  not  be 
liable  for  damage  by  petroleum   to  such   return 
cargo;    and  that   Gomez   and   Arguimban,   hav- 
ing notice  of   such  carriage  of   petroleum,  take 
the  risk  of  damage   to  such  return  cargo  from 
the  petroleum,  if  the  vessel  be  cleansed  in  the 
customary  manner  before  \aaAm^  «o&\i  retara 


cargo.    Much  testimony  has  been  taken 

manner  in  which  the  Teasel  was  cleans 

the  evidence  is  very  dear  that  vessels  wl 

carried  out  petroleum  in  packages  do,  at 

cleansed  in  a  proper  manner,  bring  bad 

of  such  fruit  as  this  vessel  had  without 

being  damaged  by  having  the  taste  or 

petroleum.    The  fact  of  such  damage  ii 

sent  case  must  be  accepted  as  evidence 

vessel  was  not  cleansed  in  the  customary 

manner.    The  master  of   this  vessel  it 

carried  a  cargo  of  petroleum  before,  and  I 

seen  a  ship  cleansed  that  had  carried  pi 

and  made  inquiries  of  another  master  i 

mode  of  cleansing.    It  does  not  alter  then 

some  or  all  of  the  damage  may  have  aris 

the  sweat  of  the  hold  dropping  upon  th 

The  complaint  is  not  that  the  cargo  was  d 

by  being  wet,  or  that  it  became  musty  tfa 

but  that,  whether  the  water  of  the  swetf  i 

vehicle  or  not.  the  taste  and  odour  of  the  peto 

were  conveyed  to  and  left  with  the  ctrgo, 

that  would  not  have  happened  if  toe  red 

been  properly  cleansed.    The  sweat  and  ttoi 

thereof  would  have  produced  no  damage  f  I 

had  not  been  conveyers  of  petroleum  tt*l 

odour,  and  they  would  not  have  conrejiji 

taste  and  odour  if  the  vessel  had  been  ttaj 

cleansed  in  the  proper  and  customary  muatj 

In  Clarkv.  Barnwell  (12  Howard,  272)  tbeM 

was  mould  and  mildew  caused  by  the  swam 

hold,  a  peril  of  the  sea.  The  kbeUantsintiM 

failed  to  show  that  the  damage  could  harebaif 

vented  by  the  use  of  proper  preoautionar/BiiJ 

or  that  there  had  been  a  neglect  of  the  cm 

methods  of  prevention.  But,  in  the  preaaitfl 

is  established,  I  think,  that  the  petroleum^ 

would  not  have  occurred  if  the  castonayi 

proper  mode  of  cleansing  the  vessel  m  J 

thoroughly  used,  whether  the  damage  aro*" 

dunnage  saturated  or  impregnated  with  peteij 

or  from  the  presence  of  petroleum  in  d*™ 

water,  or  from  the  conveyance  of  pefrolaffli 

ingredients  by  the  water  of  the  sweat  of  wj 

As  to  all  the  merchandise  that  is  awf 

have  been  damaged  by  rats  or  petroled 

the  almonds  not  in  the  shell,  it  appears  Wj 

merchandise  was  sold  by  Gomez  and 

to  arrive,  for  a  price  based  on  undanu 

and  that  the  purchasers  have  paid  tb*$1 

full  to   Gomez  and   Arguimban.      Th* 

alleged  in  the  libel  filed  by  Gomez  and/ 

is  a  damage  to  themselves.    It  is 

the  vessel,  that  they  cannot  recover 

damage  in  respect  to  the  merchandise  wj 

they  were  so  paid  a  sound  price,  fbr^ 

that  they  have  sustained  no  damage. 

true  that  prima  facie  the  consignee  of  | 

a  bill  of  lading  has  the  legal  title  to, 

cial  interest  in,  the  goods,  and  may  sue  I 

for  the  non-delivery  thereof  (Laioreacer 

17  Howard,  100 ;  McKinley  v  MorruM 

yet  such  'prima  facie  right  of  action 

placed :     (Grove    v.     Brien,    8    He 

Lawrence    v.    Minium    (sup.).     In 

case  the  goods  were  the  property  < 

Arguimban  when  shipped.     They 

arrive,  it  is  true,  but  it  is  not  *V 

right  of  property   and    the  rigftj 

were  not  in  them  when  the 

neglect  of  duty  complained  C** 

contract  of  the  master  in  the 
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lez  and  Arguimban,  or  their  assignees, 

lot  shown  that  the  bills  of  lading  were 

ally  assigned  or  indorsed  by  Gomez  and 

in.     I  am  of    opinion,  therefore,   that 

id  Arguimban  can  maintain  the  action. 

Bum   of    money    has    been   received 

Gomez   and   Arguimban,    or  by  any 

from  them,  from  the  Government,  as  a 

duties  for  loss  or  damage  in  respect  of 

1  as  to  which  an  allowance  shall  be  found 

3ss  or  damage  in  the  suit  brought  by 

id  Arguimban,  they  must  be  charged 

sum. 

re  on  the  part  of  the  vessel  to  de- 
e  of  the  cargo  is  admitted,  the  cause 
erilure  not  being  due  to  either  rats 
eum.  In  the  suit  brought  by  the 
the  vessel,  there  will  be  a  reference  to 
what  cargo  was  not  delivered,  and  its 
.  the  reference  will  cover  such  goods,  if 
ere  not  delivered  because  of  the  action 
•  petroleum,  as  well  as  those  which  for 
reason  were  not  delivered.  Such  value, 
pertained,  will  be  deducted  from  the 
emaining  due  on  the  charter-party,  and 
be  a  decree  for  the  remainder, 
suit  brought  by  Gomez  and  Arguimban, 
be  a  reference  to  ascertain  the  amount 
nage  by  rats  or  the  taste  or  odour  of 
to  such  of  the  cargo  as  was  delivered. 
BStion  as  to  the  costs  in  both  suits  is 

VUcox,  and  Hobbs,  for  Gomez  and  Ar- 

tt  Toft,  and  Benedict,  for  Bliss,  and  the 
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June  7  and  8,  1877. 

tie   Lord  Chancellor  (Cairns),   Lords 
.ey,  O'Hagan,  Blackburn,  and  Gordon.) 

t  AND  OTHERS  V.  SHAND  AND  OTHERS. 

.    PROM  HER    MAJESTY'S    COURT   OF  APPEAL 
IN   ENGLAND. 

3  contract  —  Construction  —  "Shipped 

March  ~£-  April " — Evidence  of  mercan- 

7e. 

lants,  by  contracts  dated  London,  March 

74,  bought  of  the  respondents  "  about  600 

Madras  rice,  to  be  shipped  during  the 

of  March  ~  April,per  Rajah  of  Cochin," 

vr  tons  only  of  the  rice  was  shipped  in 
the  remainder  having  been  shipped  in 
•y.  The  appellants  refused  to  accept  it,  as 
plying  with  tlie  contract, 
vrsing  the  judgment  oj  the  court  below), 
1  words  of  the  contract  being  clear,  and 
ing  no  evidence  of  any  mercantile  usage 
case,  the  appellants  were  justified  in  not 
g  the  rice,  it  not  being  a  March  or  April 
4. 

•  v.  Vandersee  (L.    Rep.  7   0.  P.  530) 
id  and  distinguished. 

an  action  for  not  accepting  a  cargo  of 
oordanoe  with  two  contracts  dated  Lon- 
h  77tb  and  24th,  1874,  by  each  of  which 
lants,  Shand  and  Co.,  bought  of  the 


respondents,  Bowes  and  Co.,  about  "  300  tons  of 
Madras  rice,  to  be  shipped  at  Madras,  or  coast  for 
this  port  during  the  months  of  March  ^~  April 

1874,  per  Rajah  of  Cochin,  at  lis.  I0$d.  per  cwt. 
for  fair  pinky" 

The  rice  was  shipped  in  8200  bags,  in  four 
parcels,  a  separate  bill  of  lading  being  given  for 
each  parcel,  as  follows :  For  1780  bags  on  Feb. 
23rd ;  for  1780  bags  on  Feb.  24th ;  for  3560  bags 
on  Feb*  28th ;  for  1080  bags  on  March  3rd.  But 
of  this  last  parcel  all  but  fifty  bags  were  put  on 
board  before  the  end  of  February. 

The  action  was  tried  before  Brett,  J.,  and  a 
special  jury,  at  the  Michaelmas  sittings  in  London 
in  1875.  Evidence  was  given  that  rice  shipped 
in  February  would  be  of  as  good  quality  as  rice 
shipped  in  March  or  April,  and  the  learned  judge 
left  the  question  to  the  jury  whether  it  was  a 

shipment  in  March  ^d  April  in  the  ordinary  busi- 
ness sense  of  the  words,  the  loading  being  completed 
in  these  months.  The  jury  found  a  verdict  for 
the  plaintiffs  (the  present  respondents)  for  the 
agreed  sum  of  1636L  18*. 

The  defendants  moved  to  enter  judgment  foi 
them  pursuant  to  leave  reserved,  and  the  Court 
(Black burn,  Mellor,  and  Lush,  JJ.)  acceded  to  the 
motion  (ante,  p.  208 ;  1  Q.  B.  Div.  470 ;  34  L.  T. 
Rep.  N.  S.  795).  The  plaintiffs  appealed,  and  the 
decision  of  the  Queen's  Bench  Division  was 
reversed  by  the  Court  of  Appeal  (Kelly,  C.B., 
Mellish,  Brett,  and  Amphlett,  L.JJ.)  on  the 
authority  of  the  case  of  Alexander  v.  Vandersee 
(L.  Bep.  7  C.  P.  530),  as  reported  ante,  p.  367 ; 
2  Q.  B.  Div.  112 ;  36  L.  T.  Rep.  N.  S.  161.  This 
appeal  was  then  brought  to  the  House  of  Lords. 

Benjamin,  Q.C.  and  Qavnsford  Bruce  for  the 
appellants,  argued  that  the  case  of  Alexander  v. 
Vandersee  was  distinguishable,  being  for  whole 
cargoes.  In  this  case  the  rice  was  not  a  March 
or  April  shipment  within  the  meaning  of  the  con- 
tract. The  stipulation  in  the  contract  was  a 
condition  precedent : 

Graves  v.  Legg,  9  Exoh.  709 ; 
Bush  v.  Spence,  4  Oamp.  329. 

Cohen,  Q.C.  and  /.  C.  Mathew  for  the  respon- 
dents contended  that  the  case  was  governed  by 
Alexander  v.  Vandersee.  The  ship  being  named, 
the  whole  must  be  one  shipment.  The  date  of 
the  shipment  was  not  a  condition  precedent,  as  it 
did  not  go  to  the  root  of  the  matter :  (Bettini  v. 
Qye,  1  Q.  B.  Div.  183;  34  L.  T.  Rep.  N.  S.  246.) 
The  jury  were  right  in  the  view  they  took  of  the 
words  used  in  a  business  sense. 

At  the  conclusion  of  the  arguments,  their  Lo.  J- 
8hips  gave  judgment  as  follows : 

The  Lord  Chancellor  (Cairns). — My  Lords,  I 
have  to  propose  to  your  Lordships  to  dissent  from 
the  unanimous  decision  of  the  Court  of  Appeal  in 
this  case;  and  if  1  entertained  any  doubt, 
or  if  I  had  found  that  your  Lordships  enter- 
tained any  doubt  as  to  the  conclusion  at  whi  b 
you  should  arrive,  I  certainly  should  ha/e 
suggested  that  time  should  be  taken  f>r 
further  consideration  of  the  case.  But  I  think 
your  Lordships  have  no  hesitation  in  arriving 
at  the  conclusion  which  I  shall  ask  you  to  arrive 
at.  The  case  appears  to  me,  when  properly  con- 
sidered, to  be  an  extremely  simple  one. 

The  action  is  brought  upon  two  contracts  for  the 
sale  of  rice,  whioh  differ  only  in  respect  of  the  das% 
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and,  therefore,  it  will  be  sufficient  that  I  should 
refer  to  one  of  them.  The  first  of  the  two  con- 
traotB  is  dated  the  17th  March  1874,  and  the  sold 
note  which  is  written  to  the  respondents,  Shand 
and  Co.,  rans  in  these  words:  "We  have  this  day 
sold  for  your  account  to  Bowns,  Martin,  and 
Kent,  the  following  Madras  rice,  to  be  shipped  at 
Madras  or  coast,  for  this  port,  during  the  months 
of  March  and  April  1874,  about  300  (three  hun- 
dred) tons,  per  Rajah  of  Cochin,  lis.  10Jd.  per 
cwt.,  for  fair  pinky.  That  sentence  includes  all 
that  for  the  present  purpose  it  is  material  that  I 
should  refer  to. 

Now,  bo  far  as  the  construction  of  the  contract 
expressed  in  these  words  is  concerned,  unless 
there  be  something  peculiar  to  the  words  by 
reason  of  the  custom  of  the  trade  to  which 
the  contract  relates,  the  construction  of  the 
contract  is  for  the  court.  That  has  been  said 
no  often  that  I  need  not  refer  your  Lordships  to 
an j  authority  upon  the  subject.  I  shall  assume,  in 
tbe  first  place,  that  there  is  no  word  in  this  con- 
tract which  is  proved  bj  the  custom  of  the  trade 
to  have  any  particular  meaning.  1  shall  afterwards 
consider  whether  it  has  been  proved  that  there  is 
any  custom  attaching  a  particular  meaning  to  the 
word  s  used.  Looking  at  the  construction  of  these 
words,  I  put  aside  in  the  first  place  some  which,  to 
anyone  unaccustomed  to  a  contract  of  this  kind 
might  appear  peculiar,  the  words  ,*^d,"  inas- 
much as  no  question  has  been  raised  on  those 
words,  and  it  is  agreed  upon  both  sides  that  they 
simply  are  a  mercantile  way  of  expressing  that 
something  is  to  be  done  in  the  months  of  March 
and  April,  or  oither  of  them.  Putting  that  aside, 
and  looking  still  at  what  would  be  the  ordinary 
and  grammatical  meaning  of  the  words,  it  will,  I 
think,  occur  to  your  Lordships  that  it  is  possible 
that  the  words  which  I  have  read  may  mean  one 
or  two  things.  It  might  he  held  that  they  mean 
that  the  rice  which  is  spoken  of  is  to  be  put  on 
board  the  ship  which  is  mentioned  during  some 
part  of  the  two  months  specified,  the  months  of 
March  and  April  1874,  and  that  is  the  meaning  of 
the  words  "  to  be  shipped  "  during  those  months, 
or  it  might  bo  hold  that  they  mean  that  the  ship- 
ment is  to  be  made  continuously,  and  in  such  a  way 
aa  that  it  is  to  come  to  a  conclusion  in  one  of  the 
months  in  question,  and  that  a  bill  of  lading  repre- 
senting the  shipment  and  tbe  contract  made  on  the 
shipment  is  to  be  given  inside  one  of  these  months, 
for  tbe  whole  of  the  rice  in  question.  If  that  is 
the  natural  meaning  of  the  words,  it  does  not  ap- 
pear to  me  to  be  a  question  for  your  Lordships,  or 
for  any  court,  to  consider  whether  that  is  a  con- 
tract which  has  upon  the  face  of  it  some  reason, 
some  explanation,  why  it  was  mode  in  that  form, 
and  why  tho  stipulation  is  made  that  tbo  shipment 
should  be  made  during  these  particular  months. 
It  is  a  mercantile  contract,  and  merchants  are  not 
in  the  habit  of  placing  upon  their  contracts  stipu- 
lations to  which  they  do  not  attach  some  value  and 
somo  importance,  and  that  alono  might  be  a  suffi- 

Bnt,  if  necessary,  a  further  answer  is  obtained 
from  some  other  considerations.  It  is  quite 
obvious  that  merchants  making  contracts  for 
the  purchase  of  rice,  contracts  which  oblige 
tbem  to  pay  in  a  certain  manner  for  the  rice  pur- 
chased, and  to  be  ready  with  the  funds  for  making 
that  payment,  may  wton  \>t  deeiroua  both  that  the 


rice  should  be  forthcoming  to  then  not 
a  certain  time,  and  also  that  the  rice  A 
forthcoming  to  them  at  a  time  earlier  tl 
them  to  be  reedy  with  funds  for  iti 
Therefore,  it  may  well  be  that  a  mercba 
a  number  of  rice  contracts  ranging  or 
months  of  the  year,  will  be  desirous  of  i 
that  the  rice  shall  come  forward  at  sock 
at  such  intervals  of  time  aa  that  it  will 
nientforhim  to  make  the  payment*,  a 
well  be  that  a  merchant  will  consider  to 
attained  that  end  if  he  provides  for  tbe 
of  the  rice  during  a  particular  month,  i 
particular  months,  and  that  he  will  kc 
provided  he  has  made  that  stipulation  tin 
not  be  forthcoming  at  a  time  when  it  i 
convenient  for  him  to  provide  the  ra 
the  payment. 

There  is  still  another  explanation, 
sufficient  appears  upon  the  evidence  1 
that  these  contracts  were  made  for  thai 
of  satisfying  and  fulfilling  Other  contrafia 
Bowes  and  Go.  had  made  with  other  parwo; 
is  at  least  doubtful  whether,  if  they  had  mai 
tract  in  any  other  form  than  that  which  *  I 
your  Lordships,  a  contract  made  without  anil 
lation  aa  to  the  shipment  during  theaa  m 
would  have  been  a  fulfilment  of  those  atsr 
tracts  which  they  desired  to  be  in  s  pouss 
fulfil. 

Therefore,    still     dwelling    merely  spa* ! 
natural  meaning   of    these  words,  id  elk 
any  evidence  as   to  their  having  anj  parts] 
or    customary    meaning,    I  should  en  I 
out    hesitation,  that  the   meaning  of  taj 
tract  must  be  one  of  two  things.    PriaJ  H 
should  say  it  meant  that  the  shipment  ■■ 
made,  that  the  rice  must  be  put  on  boari" 
the  two  specified  months,  ard  neither  bdas) 
after  those  mouths.      Bat  if  the  contractual! 
mean  that,  the  only  other  meaning  whichitesl 
to  me  it  could  have  is  (and  as  U>  that,  I  ■ 
evidence  would  be  required  to  show  that  bf  II 
it  had  obtained  that  meaning),  that  the  AH 
should   be  made   in   a    manner   whi  ' 
described  aa  continuous,  and  that  it 
to  a  consummation  or  completion  is 
months  which  are  here  mentioned,  and  tk 
bill  of  lading  should  be  given  for  tbe  *l ' 
complete    shipment  at  that  time.    If  & 
meanings  be  the  only  possible  and  natural  a»1 
of  the  contract,  then,  according  to  neither* 
was  the  rice  in  this  case  put  on  board  bill 
way  that  it  could  be  tendered  in  fulfilment  "J 
contract,    because    the    whole    of   the  all 
actually  on  board,  not  merely  at  the  tiM 
this  contract  was  made,  but  during  the  aj 
February,  with  the  exception  of  fifty  baa 
were  put   on  board  on   2nd   March,  nam 
lading  had  been  given  during  the  mootM 
ruary  for  all  the  parcel  of  rice  with  the  ■ 
of  10S0  of  the  bags,  in  respect  of  *  "  ' 
lading  was  given  on  March  3rd.  Accordi 
fore  to  neither  of  those  construction! 
rice  have  been  put  on   board  in  suchnfj 
mnke  it  a  tender  in  fulfilment  of  the  <■ 

Still   dwelling  upon  the  c 
to  what  took  place  at  the  trial,  or  tssi 
with  regard   to   any    custom,   I  BftT 
this  construction,  which  I  submit  tj 
ships  is  the  natural  and  only  peed 
literally  of  the  words,  to  the  a 
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ontract  has  received  in  the  Oourt  of  Appeal 
ish,  L.J.  on  this  subject  speaks  in  this  way. 
ays,  "  The  real  question  is  whether  in  order 
Ifil  a  contract  that  600  tons  of  rice  should  be 
3ed  in  March  or  April,  it  is  necessary  that  the 
e  600  tons  should  have  been  put  on  board  in 
*h  or  April,  or  whether  it  is  sufficient  that  the 
nent  should  have  been  completed  in  March  or 
1."  He  then  refers  to  a  case  which  I  shall 
wards  have  to  refer  to,  and  continues,  "  The 
L '  shipped'  is  we  think  capable  of  both  con- 
ations, and  even  if  it  be  admitted  that  its 
ftl  meaning  would  imply  that  the  whole  quan- 

raust  be  put  on  board  during  the  specified 
>,  that  is  a  construction  which  seems  to  put 
ash  additional  burden  on  the  seller,  without 
corresponding  benefit  to  the  purchaser,  and 
aonseauence  of  adopting  it  would,  we  think,  be 

purchasers  would  without  any  real  reason, 
oently  obtain  an  excuse  for  rejecting  contracts 
1  prices  had  dropped  :"  {ante,  p.  368 ;  36  L.  T. 

N.S.  163. ;  2  Q.  B.  Div.  115.)  I  must  submit  to 
.Lordships  that  if  it  be  admitted,  as  the  Lord 
oe  is  willing  to  admit,  that  the  literal  meaning 
1  imply  that  the  whole  quantity  must  be  put 
surd  during  a  specified  time,  it  is  no  answer  to 
Literal  meaning,  it  is  no  observation  which 
ispose  of,  or  get  rid  of,  or  displace  that 
meaning  to  say  that  it  puts  an  additional 
d  on  the  seller  without  a  corresponding 
ts>  to  the  purchaser ;  that  is  a  matter  of  which 
Her  and  the  purchaser  are  the  best  judges. 

it  any  reason  for  saying  that  it  would  be  a 
by  whioh  purchasers,  without  any  real 
-,  would  frequently  obtain  an  excuse  for 
arig  contracts  when  prices  had  dropped.  The 
»3nlment  of  any  term  in  any  contract  is  a 
by  which  a  purchaser  is  able  to  get  rid  of 
antract  when  prices  have  dropped ;  but  that 
Reason  why  a  term  whioh  is  found  in  a  con- 
sahould  not  be  fulfilled.  The  Lord  Justice 
*Qes,  "  The  sole  object  of  the  purchaser  of 
^produce  as  this  in  confining  the  seller  to 
»icnlar  time  within  which  the  goods  must 
*een  shipped  is,  as  far  as  appears,  that  he 
enow  when  the  goods  are  likely  to  arrive." 
»ord  Justice  takes  no  notice  whatever  of 

other  reasons  to  whioh  I  have  referred, 

y,  that  the  merchant  may  not  desire  to  be 

napon  before  a  certain  time  to  pay  the  money, 

ft  tie  may,  in  entering  into  a  contract  of  this 

have  in  view  the  fulfilment  of  some  other 
■ct  with  an  analogous  stipulation,  which  a 
>*ot  in  any  different  form  would  not  fulfil. 
■ord  Justice  continues,  "  That  object  seems 
fcecually  obtained  by  knowing  when  the  ship- 
^rill  be,  or  has  been  completed  as  by  knowing 

each  part  of  the  goods  was  put  on  board, 
therefore  should  entirely  agree  with  the 
an  in  Alexander  v.  Vandersee  (L.  Rep.  7 
6)30)  even  if  that  decision  was  not  binding 

^r  that  makes  it  right  that  I  should  refer  for 
Bent  to  the  decision  in  Alexander  v.  Van- 
*.  The  Oourt  of  Appeal  in  the  present 
■earn  to  have  thought  that  there  was 
rale  of  general  application  laid  down  by  the 
«m  of  that  case  in  the  Exchequer  Chamber, 
bat  that  rule  was  binding,  or  ought  to  have 
bald  binding,  in  the  oourt  below  in  the  pre- 
aate.  I  do  not  find  that  there  was  anything 
Bold  be  called  a  rale  laid  down  in  the  case  of 


Alexander  v.  Vandersee.    It  waB  a  oase  in  whioh  a 
contract  somewhat  similar  to  the  present,  but  of 
Danubian  maize,  was  made;  and  the  contract  was 
that  the  maize  was  to  be  shipped  in  the  month  of 
June,  and,  in  point  of  fact,  what  took  place  was 
this,  a  great  part  of  the  maize  was  shipped  in  the 
month  of  May  that  is  to  say,  was  put  on  board  in 
the  month  of  May.    The  remaining  part  was  put 
on  board  in  the  month  of  June,  and  a  bill  of  lading 
was  given  on  the  completion  of  the  shipment  for 
the  whole  parcel  of  maize.    Then  it  appears  that, 
at  the  trial  of  thiB  case,  the  question  was  left  to 
the  jury :  Was  a  shipment  of  maize  under  those 
circumstances,  commenced  in  May,  concluded  in 
June,  and  tho  bill  of  lading  for  the  whole  given  in 
June,  a  June  shipment  according  to  the  under- 
standing of  the  trade  P     The  jury  in  that  case 
found  that  it    was  a  June  shipment,    and    the 
majority  of  the  Court  of  Exchequer  Chamber  were 
of  opinion  that  that  question  was  properly  left  to 
the  jury,  and  that,  the  jury  having  answered  it  as 
they  did,  that  disposed  of  the  case.    Your  Lord- 
ships have  not  now  to  decide,  and  cannot  now 
decide  whether  what  took  place  in  the  case  of 
Alexander  v.  Vandersee  (L.  Rep.   7  0.    P.    530) 
was  the  course  whioh  ought   properly   to   have 
been    taken    with    respect    to    the   conduct   of 
the  case.     We  have  not  before  us  the  evidence 
whioh   was  before    the   jury,   or    the   form   in 
which  the  question  was  left  to  the  jury  ;   but  in 
that  particular  case  that  question,  which  I  have 
stated,  seems  in  some  form  or  other  to  have  been 
left  to  the  jury,  and  they,  as  I  have  said,  found  that 
the  shipment  was  a  June  shipment.    I  will  as- 
sume that  that  decision  was  right,  and  that  the 
mode  in  which  that  oase  was  treated,  was  the 
correct  mode.    It  has  no  application  to  the  present 
case.  Your  Lordships  have  not  here  what  occurred 
in  the  oase  of  Alexander  v.  Vandersee,  a  continuous 
shipment  going  on  up  to  the  period  of  completion, 
the  completion  being  in  the  month  specified,  and 
a  bill  of  lading  given  in  that  month.    The  case, 
therefore,  of  Alexander  v.   Vandersee  in  the  first 
place  laid  down  no  general  rule ;  it  proceeded  on 
the  finding  of  the  jury  in  that  particular  oase,  and  * 
whether  it  laid  down  a  rule  or  not,  the  rule  would 
not  be  applicable  to  a  case  like  the  present,  in 
which  the  facts  are  different  from  the  facts  which 
occurred  there. 

Before  leaving  that  part  of  the  case,  I  must 
advert  to  a  suggestion  which  was  made  at 
the  bar  on  behalf  of  the  respondents,  although 
it  does  not  appear  to  have  been  made  in  the 
court  below.  Jt  was  suggested  that  even  if 
the  construction  of  the  contract  be  as  I  have 
stated,  still,  if  the  rice  was  not  put  on  board  in  the 
particular  month,  that  would  not  be  a  reason 
which  would  justify  the  appellants  in  having 
rejected  the  rice  altogether,  but  that  it  might 
afford  a  ground  for  a  cross  aotion  by  them  if  they 
could  show  that  any  particular  damage  resulted  to 
them  from  the  rice  not  having  been  put  on  board  in 
the  month  in  question.  I  cannot  think  that  there 
is  any  foundation  whatever  for  that  argument.  If 
the  construction  of  the  contract  be,  as  I  have  said, 
that  it  means  that  the  rice  is  to  be  put  on  board  in 
the  months  in  question,  that  is  part  of  the  de- 
scription of  the  subject  matter  of  what  is  sold. 
What  is  sold  is  not  300  tons  of  rice  in  gross,  or  in 
generaL  It  is  300  tons  of  Madras  rice  to  be  pat 
on  board  at  Madras  daring  the  particular  months. 
The  construction  may  be  shown  by  evidence  to  be 
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different  from  what  I  have  supposed ;  but  if  the 
construction  be  that  which  I  have  supposed,  the 
plaintiff  who  sues  upon  that  contract  haB  not 
launched  his  case  until  he  has  shown  that  he  has 
tendered  that  thing  which  has  been  contracted  for, 
and  if  he  is  unable  to  show  this,  he  cannot  claim 
any  damages  for  the  non-fulfilment  of  the  contract. 

Now,  haying  submitted  to  your  Lordships  what 
I  understand  to  be  the  natural  and  literal  meaning 
of  this  contract,  I  ask  how  is  that,  the  natural 
meaning,  to  be  got  rid  of  P  I  conceive  in  this  way, 
and  only  in  this  way.  It  was,  of  course,  compe- 
tent for  those  who  were  resisting  the  application 
of  this  natural  construction  of  the  contract  to  have 
said,  "  We  will  prove  by  evidence  that,  according 
to  the  custom  of  the  trace,  these  words  which  have 
this  natural  signification,  are  used  in  a  wider,  or 
in  a  different  sense.  The  natural  meaning  of  the 
words,  no  doubt,  is  that  the  rice  shall  be  shipped 
during  these  two  particular  months,  but  we  will 
show  that,  by  the  custom  of  the  trade,  a  latitude 
is  allowed,  and  that  provided  the  shipment  has 
been  conducted  in  sucn  a  way  as  that  the  ship  will 
bo  able  to  sail  during  these  two  months,  that 
means,  by  the  custom  of  the  trade,  the  shipping  of 
rice  on  board  during  the  months  in  question." 
That,  of  course,  would — according  to  the  well- 
known  rule  of  law  which  admits  parol  evidence 
not  to  contradict  but  to  explain  the  words  used  in 
a  document;  to  be  as  it  were  the  mercantile 
dictionary,  in  which  you  are  to  find  the  mercantile 
meaning  of  the  words  which  are  used — be  a  legiti- 
mate and  well-known  mode  of  construing  the 
document. 

Now,  has  any  evidence  of  that  kind  been  ad- 
duced here  P  it  is  a  case  which  is  certainly  one  of 
the  most  singular  I  have  ever  observed  in  this 
respect.  The  defendants  in  the  action  put  upon 
the  record  pleas  which  repeated  the  stipulations 
in  the  contract  with  regard  to  the  shipment  being 
made  during  the  particular  months,  and  the  plea 
averred  not  only  that  the  stipulation  had  that 
meaning,  that  the  goods  were  to  be  put  on  board 
during  those  months,  but  that  negatively  they 
should  not  be  put  on  board  at  any  other  time  ;  and 
the  parties  went  to  trial  upon  those  issues  among 
others.  The  plaintiffs  did  not  propose  to  adduce, 
and  did  not  themselves  adduce,  any  evidence  as 
to  any  custom  which  would  put  upon  the  words 
in  question  any  meaning  different  from  whatever 
might  be  their  ordinary  or  natural  meaning.  But 
the  defendants  not  merely  rested  upon  what  they 
contended  to  be,  and  what  as  it  seems  to  me 
was,  the  natural  meaning  of  the  words,  but  they 
proceeded  to  give  evidence  that  that  which  was 
the  natural  meaning  of  the  words  was  understood 
by  the  trade  to  be  their  real  meaning,  and  to  be  the 
meaning  which  the  trade  was  in  the  habit  of  acting 
upon.  This  appears  to  me  to  have  been,  on  the 
part  of  the  defendants,  a  taking  upon  themselves 
an  onus,  and  an  effort  to  discharge  an  onus,  which, 
if  it  pointed  to  the  producing  of  evidence  at  all, 
was  an  onus  that  lay  on  the  other  side.  It  was 
for  the  plaintiffs,  if  they  had  any  evidence  of  a 
custom  controlling  or  explaining  the  natural 
meaning  of  the  words  in  the  contract,  to  have 
produced  their  evidence,  and  it  was  hardly  neces- 
sary for  the  defendants  to  produce  evidence  which 
only  professed  to  show  that  the  words  meant 
what  naturally  they  would  have  appeared  to  have 
meant.  However,  evidence  was  so  produced,  and 
very  strong  evidence  was  produced  by  <lie  defen 


dants  to  that  effect,  and  what  is  still  mown 
able,  one  of  the  very  strongest  pieces  of  « 
the  defendants  had  on  that  point  was  the  w 
of  one  of  the  plaintiffs,  who  upon  cross  i 
ation  said,  with  at  least  as  much  distincta 
force  as  any  of  the  other  witnesses,  t 
would  not  consider  rice  pat  on  board  tl 
during  any  months  other  than  the  two  ' 
specified  to  be  a  tender  within  the  men 
this  contract.  In  that  state  of  things, 
from  any  evidence  being  produced  by  tfo 
tiff 8  to  alter  the  natural  meaning  of  the* 
the  evidence  was  evidence  going  to  showl 
words  ought  to  receive,  and  would  in  tb 
receive,  their  natural  and  ordinary  const 
and  I  think  the  counsel  for  the  respond 
your  Lordships'  bar  admitted  with  great  J 
and  they  could  not  have  done  otherwn 
admit,  that  if  the  question  were  asked,  Wi 
any  evidence  to  go  to  the  jury  of  a  custom 
upon  these  words  a  meaning  different  fra 
natural  and  ordinary  meaning  ?  the  ansit 
be  that  there  was  no  evidence  of  that  kind 
to  the  jury. 

Therefore,  I  submit  to  your  Lordships  tai 
which  appears  to  me  to  have  been  the  odj 
of  controlling  the  natural  construction  it 
contract,  was  not  a  mode  which  was  nfl 
to,  or  could  be  resorted  to  in  this  case.  As* 
nothing  whatever  in  the  evidence  to  go  »i 
jury  entitling  the  plaintiffs  to  say  that  iocs* 
tion  different  from  the  ordinary  meaning 
words  should  be  put  upon  the  contract, 
the  more  important  as  bearing  open  soosi 
observations  of  the  Lord  Justice  in  the" 
Appeal. 

i  our  Lordships  will  remember  that  taaii 
in    substance   two    applications  to  the  God 
Appeal.     One  was  with  reference  to  wbetafj 
verdict  should  be  entered  for  the  defendants;i 
other  was  with  reference  to  a  motion  fori l 
trial;  and  with  regard  to  the  motion  for i| 
trial  on  the  ground  that  the  verdict  was  sal 
the  weight   of  evidence,  Mellish,  L.J.  tb*1 
pressed  himself:  "  Several  witnesses.  andsaT 
them   the   plaintiff  himself,  have  deoowj 
they  understood   the   word  "shipped"  »* 
"put    on    board,"    and    that    the  whole 
tity  sold  must  be  put  on  board  within  thfi 
fied  time,  and  no  witness  says  that  the  wordr 
can  tile  usage  has  any  other  meaning,  andf 
appear  to  have  based  their  verdict  upona^ 
tion  which,  though  made  by  one  or  two  ~~ 
we  do  not  think  satisfactory,  between 
which  the  ship  is  named,  and  contracts  wfi 
be  fulfilled  by  delivering  goods  out  of  «if J 
On  the  other  hand  we  think  it  is  ohvioosr 
ing  through   the  evidence  that  each 
not  speaking  of  any  real  mercantile 
the   word  "shipped"  or  "shipment" 
was   putting  his  own  construction  on 
and,  as  persons  who  are  not  lawyers  arei 
interpreted  the  word  literally.    &o  witai 
that  he  had  known  instances  of  goodlj 
and  such  rejection  acquiesced  in  wber 
ment  had  been   completed  within  thtr 
time,  because  the  whole  of  the  goods  * 
on  board  during  that  time;  and  thisilj 
evidence  which  in  our  opinion  ought 
before  the  rule  established  by  tie  < 
ander   v.    Vandereee   (L.  Bep.  7  fl-j 
departed  from."    I  have  already f" 
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ascertain  the  exact  state  of  things  at  the  date  of 
the  contract,  and  in  truth  the  goods  which  have 
been  tendered  to  the  defendants  were  all  on  board 
at  the  very  date  of  the  contract  itself.  They  had, 
therefore,  been  put  there  of  course  with  no 
reference  whatever  to  the  contract  and  its  terms, 
and  it  is  not  surprising  that  this  shipment  or 
embarkation  of  the  goods,  made  before  the  con- 
tract was  entered  into,  and  without  knowlege  of 
the  contract,  should  not  be  found  to  square  with 
that  instrument.  The  consequence  is  that  we 
have  here,  as  it  seems  to  me,  an  engagement  to 
supply  rice  to  the  defendants,  the  character  of 
which  rice  was  to  be  this,  it  was  to  be  rice  shipped 
during  these  two  particular  months,  or  either  of 
them,  and  not  otherwise. 

Now  under  these  circumstances,  and  with  the 
plain  meaning  of  the  contract  lying,  as  it  ap- 
pears to  me,  on  its  surface,  we  are  not  entitled 
to  speculate  on  the  reasons  and  motives  which 
have  induced  those  who  are  engaged  in  this 
particular  trade  to  frame  their  contracts  in 
the  manner  which  pleases  them  best.  We 
must  assume  that  it  is  owing  to  the  custom  of 
the  trade  that  they  have  determined  to  frame 
them  in  this  fashion.  They  do  not  stipulate 
either  that  the  goods  shall  be  found  on  board 
at  such  a  time,  or  that  the  goods  shall  be 
on  board  before  the  end  of  the  month  of 
April ;  that  would  have  been  a  very  simple  mode 
of  expresing  it,  if  that  was  what  they  intended ; 
but  they  do  expressly  say  that  the  goods  shall  be 
shipped,  that  is  to  say,  put  on  board,  during  these 
two  particular  months,  or  one  of  them. 

Now  the  learned  judge  who  tried  the  case  and 
addressed  the  jury  in  the  first  instance,  appears  to 
have  reasoned  upon  the  motives  which  might 
probably  have  induced  such  a  contract  to  be 
entered  into,  and  also  Mellish,  L.J.,  in  the  Court 
oi  Appeal,  did  in  some  degree  consider  how  far  in 
his  judgment  a  reason  could  be  assigned  for  such 
a  form  of  contract.  Brett,  J.,  in  addressing  the 
jury,  seemed  to  read  the  contract  in  fact  as  I 
have  just  expressed,  as  if  it  had  been  that  the 
ship  should  be  loaded  before  the  end  of  April ; 
that  is  the  construction  which  in  his  view  of  it, 
expressed  as  he  expressed  it,  it  would  convey. 
The  view  that  I  take  of  the  contract  I  confess  is 
this,  that  it  is  not  the  article  "  rice  "  only  that  is 
sold,  but  the  thing  that  is  sold  is  the  article  "  rice 
shipped  in  March  or  April/'  and  the  article  "  rice 
shipped  in  February  "  is  not  the  article  which  has 
been  purchased  by  the  defendants.  The  Lord 
Justice  says,  in  very  much  the  same  phraseology, 
that  the  word  "  shipped  "  is  capable  of  the  two 
constructions,  of  meaning  either  "  begun  and 
finished  to  be  put  on  board,"  or  "  the  putting  on 
board  completed,"  in  March  or  April.  [His  Lord- 
ship read  the  passage  from  the  judgment  of 
Mellish,  L.J.,  quoted  by  the  Lord  Chancellor,  and 
continued :]  Now  with  the  greatest  possible  re- 
spect, and  I  am  sure  no  one  judge  ever  entertained 
more  respect  for  another  than  I  entertain  for 
Mellish,  L.J.,  I  do  think  that  that  is  a  very 
hazardous  way  of  construing  a  contract,  namely, 
to  say  in  a  class  of  contracts  having  a  great  range 
that  the  judge  can  see  upon  the  face  of  the  con- 
tract, relating  to  a  class  of  business  upon  which 
he  may  or  may  not  have  been  well  informed,  a 
sufficient  reason  to  reject  what  may  be  the  literal 
interpretation,  if  otherwise  there  would  be  an 
excuse  afforded  to  parties  for  rejecting  contracts. 


The  danger  of  such  a  construction  ii  en 
because  it  is  impossible  to  know  all  tin  c 
which  may  have  induced  the  persons  to  pot 
into  a  contract.  If  the  words  have  am 
finite  meaning,  it  is  dangerous  to  depart  frot 
meaning,  until  you  can  arrive  at  any  sound  g 
upon  which  you  should  do  so ;  it  is  dangw 
depart  from  it  upon  a  conjecture  that  it  caa 
no  difference  to  the  parties;  and  special 
cannot  reject  the  literal  construction,  as  iiai 
to  me,  because  yon  think  that  unless  you  re 
you  maybe  affording  an  opportunity  fori 
sive  purchaser  to  escape  from  his  bargn 
course,  as  has  been  already  observed  in 
oases,  if  a  purchaser  is  desirous  of  escapist 
his  bargain,  and  if  he  finds  that  the  bargain 
it  is  attempted  to  enforce  as  against  him 
only  burdensome,  bat  is  against  the  letter 
contract,  there  is  nothing  in  our  law  whic 
vents  his  availing  himself  of  the  answer 
case  made  against  him,  namely,  that  he  ■ 
entered  into  the  engagement  you  allege,  i 
you  seek  to  fasten  it  upon  him,  you  mas 
bring  him  within  the  four  corners  of  the  on 
What  Mellish,  L.J.,  says,  is  Terr  much  lib 
Brett,  J.,  said.  Assuming  in  the  first  piss 
the  only  object  in  view  is  to  know  when  tk 
may  arrive,  he  further  assumes  that  the  objs 
to  know  the  latest  period  at  which  it  majm 

Now  I  apprehend  that  it  is  important  topm 
entering  into  contracts  of  this  descripMJ 
arrange  all  their  contracts  for  the  whole  coaai 
the  year  after  the  calculations  they  mark 
made  as  to  what  particular  times  they  will  hi 
funds  to  meet  their  engagements,  and  it  is  jslT 
important  to  them  to  know  how  long  it  ill 
before  their  ship  arrives,  as  to  know  bowiosi 
will  be  that  she  will  arrive.  The?  do  not 
the  goods  to  arrive  sooner  than  the  time 
they  have  made  their  arrangements  for  them,i 
they  do  not  wish  them  to  arrive  later  than' 
time  they  have  made  their  arrangements  fbr,i 
if  they  have  specifically  named  the  month1 
March  and  April,  they  mean  those  two  moot 
They  do  not  mean  to  purchase  goods  pJaaij 
board  in  the  previous  month,  February,*" 
therefore  would,  or  might,  arrive  at  a  ^m\ 
season  from  that  at  which  they  specially 
by  the  contract  to  accept  the  goods,  which  |? 
by  the  nature  of  the  contract  are  to  be 
immediately  on  the  ship's  arrival. 

That  really  seems  to  me  to  amount  to  the1 
case,  because  as  regards  the  evidence  vbkBj 
been  produced,  I  entirely  agree  with  wa» ' 
been  already  said,  that  that  evidence,  if  it  "H 
quired  at  all,  or  if  it  is  admissible  at  all,* 
anything,   strengthened  what  appears  to  kj 
natural  construction  of  the  contract,  that u* 
does    mean  "  March,"   and   "  April "  do* 
"April,"  and  that  the  loading  "daring  the  r 
of  March  and  April,"  does  mean  a  loading1 
those  months 

Without  detaining  your  Lordships  any 
upon  the  case,  which  has  been  so  folly  aw 
gone  into,  I  am   content  to  say  that  ^ 
think  this  case  is  at    all   governed  by'1 
of   Alexander  v.    Vandereee    (L.   Sep. 
530),   nor  do  I  think  it  necessary  to 
thing  whatever  upon  that  case.   I  thiaki 
upon  the  construction  of  the  oontitaV 
have  before  us,  that  that  contract 
formed  in  such  a  manner  as  that  Ar1 
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question  of   fact    whether  the  things  which  are 
proved   in  evidence  to   have  taken  place  as  re- 
gards these  defendants  did   amount   to  a  ship- 
ping of  the  rice  within  the  meaning  which  ought 
to  be  put  upon  the  contract.    Before  saying  a  word 
about  the  evidence  which  was  given  with  regard 
to  usage  and  custom,  I  will  proceed  to  consider 
what  is  the  meaning  which  your  lordships  should, 
in  the  absence  of    any  evidence    of    mercantile 
usage,  put  upon  the  word  "  shipped  "  in  a  contract 
of  this   sort.     Supposing  we  had  no  help  from 
mercantile  usage,  and  nothing  to  guide  us  but 
that  general  knowledge  of  dealing  and  of  what 
takes  place  which  judges  judicially  possess  and 
take  notice  of,  what  would  that  contract  meanP 
Tt  seems  to  me  that  where  a  parcel  of  goods  is 
begun  to  be  put  on  board  on  or  after  March  1st, 
and  they  are  all  finally  put  on  board,  so  that  the 
shipping  is  entirely  completed  before  March  31st, 
and  nothing  then  remains  but  to  take  the  bill  of 
lading  for  them,  there  can  be  no  doubt  that  that 
is  a  March   shipment;    the  whole    shipment    is 
completed  in  that  month.     But  there  would  be  a 
great  deal  more  difficulty  in  saying  whether  it  was 
a  March  shipment  or  not  if  the  case  were  this : 
suppose  the  shipment  of  a  large  parcel  of  goods 
goes  on  as  one  transaction  which  occupies  several 
days;    suppose,  for  example,  the  shipment  of  a 
large  parcel  of  goods  which  may  take  ten  days  or 
so  to  put  on  board,  has  been  begun  before  the  end 
of  the  month  of  February,  and  has  been  proceeded 
with  continuously  with  reasonable  despatch,  and 
in  the  ordinary  way  as  a  matter  of  fair  dealing, 
and  the  completion  of  the  shipment  is  in  March, 
although  the  commencement  was  in  February,  and 
the  bill  of  lading  is  taken  in  March,  1  think  the 
materiality  of   the  bill  of  lading  would  only  be 
as  evidence  to  show  that  the  shipment  was  then 
completed.     I  do  not  think   the  delaying  of   the 
bill  of  lading  for  a  fortnight  would  make  the  date 
of   the  nhtpment  a   fortnight  later.     I  think  the 
material  thing  is  the  completion  of  the  putting  the 
goods  on  board,  which  would  entitle  you  to  the  bill 
of  lading,  but  th«  bill  of  lading  would  bo  strong, 
and  in  most  cases  conclusive  evidence  of  the  date 
when    the    shipment    was    really  completed.       I 
think  in  a  case  of  the  sort  I  have  supposed  there 
is  a  serious  and  grave  question  whether  or  no  the 
shipment  may  be  considered  aa  being  made  partly 
in  one  month  and  partly  in  the  other,  or  whether 
it  may  not  be  considered   as  made  at  the  time 
when  the  one  indivisible  transaction  of    putting 
those  bags  of  rice  on  board  was  ended  and  com- 
pleted,  resulting    in  the  whole   parcel  being  on 
board,  so  that  there  is  now  a  right  to  say,  We  have 
shipped  this  cargo,  or  portion  of  cargo,  and  we 
are  now  entitled  to  a  bill  of  lading. 

That  was  the  case  which  arose  in  Alexander  v. 
Vanderseti  (L.  Rep.  7  C.  P.  530).  I  do  not  mean 
to  say  more  upon  that  than  to  point  out  that 
that  was  the  case  which  arose  there.  The 
majority  of  the  Court  of  Exchequer  Chamber, 
Kelly,  C.B.,  dissenting,  said  that  that  was  a 
sufficiently  ambiguous  matter  to  make  it  a  proper 
question  to  ask  the  jury  whether  this  was  a  ship- 
ment in  June  or  not,  that  being  the  month  when 
it  ended,  having  begun  in  May.  The  decision  was 
that  it  was  a  proper  case  to  take  the  op'nion  of 
the  jury  upon.  1  see  that  I  am  reported  to  have 
said  (L.  Rep.  7  C.  P.  534),  standing  as  far  as  I  can 
perceive  alone  in  that  respect,  that  without  the 
aid  of  the  finding  of  the  jury  1  should  have  come 


to  the  sann  conclusion.  I  do  not  mean  to  q 
more  about  the  case  than  this,  that,  v&oi 
saying  I  was  wrong  upon  that,  I  have  tsj» 
siderable  hesitation  and  doubt  in  saying  not  fa 
I  was  right.  I  pass  by  that  case  with  na^ 
that  observation,  and  leave  it  as  it  stands.  Wla 
this  case  came  before  the  Queen's  Bench  Dinsa, 
and  I  had  to  give  judgment,  I  could  not  couie 
whether  the  decision  in  Alexander  v.  Fauna 
(L.  Rep.  7  C.  P.  530)  was  right  or  wrong.  Beof 
a  decision  of  the  Court  of  Exchequer  Chub 
it  bound  me,  and  consequently  it  was  afan 
lately  necessary  for  the  purpose  of  the  to 
sion  there  to  distinguish  this  case,  and  at? 
that  it  was  not  the  same  as  Alexander  t.  Fa 
dersee.  Now,  when  I  am  advising  your  La 
ships  in  the  House  of  Lords  that  is  no  loaf 
so,  I  am  not  bound  to  say  that  the  derision  i 
Alexander  v.  Vandergee  is  good,  bat  it  is  qri 
enough  for  the  purpose  of  advising  your  id 
ships  what  conclusion  you  should  arrive  at  !■ 
to  say  that  I  do  distinguish  the  present  case  &■ 
Alexander  v.  Vandereee,  and  that  I  think  it  is  4 
tinguishable  now  for  the  same  reasons  as  thosei 
which  I  distinguished  it  in  the  Court  of  QoeflU 
Bench  below,  where  it  was  absolutely  neceawjfl 
distinguish  it. 

The  mots  are  here  that  the  great  bulk  d  di 
rice  was  put  on  board  during  the  moon  J 
February.  For  nine-tenths  of  it  bills  of  laif 
were  signed  in  February.  With  regard  toil 
remaining  tenth,  a  large  part  of  that  mat 
on  board  in  February,  but  a  small  port* 
amounting,  I  think,  to  four  tons,  was  put  on  bail 
in  March,  and  the  bill  of  loading  for  the  last  pai 
was  signed  in  March.  Under  these  circanBtassi 
it  seems  to  me  that,  putting  aside  themercaa# 
evidence  altogether,  it  is  quite  clear  that  as  &■ 
regards  those  nine-tenths  which  were  pat  on  tost! 
in  February,  and  the  shipment  of  which  was 
pleted  in  February,  as  was  indicated  by  the 
of  the  bills  of  lading  then,  it  was  not  part  of  a 
tin  nous  operation  eked  out  by  putting  on  board!* 
tons  more  in  March.  It  seems  to  me  that  it  ■»■' 
completely  a  February  shipment  that,  had  thiso* 
tract  said  "shipped  in  February"  instead  of  ana; 
"  shipped  in  March  ^  April,"  the  defendants eJafr 
could  not  have  rejected  it.  I  think  that  eqa+ 
applies  to  the  present  case ;  being  a  Febra? 
shipment  it  cannot  be  a  March  shipment.  Ioa»» 
that  in  delivering  the  judgment  of  the  Cosn** 
Appeal,  Mellish,  L.J. — and  I  suppose  I  need  h«# 
say  that  every  word  which  comes  from  him  I*1" 
sider  with  the  greatest  respect,  and  do  not  daV 
from  without  thinking  over  it  very  mach.-^* 
a  different  view.  I  quite  agree  with  him  d** 
bill  of  lading  is  no  essential  part  of  the  shipPl 
of  a  cargo  or  parcel  of  goods.  A  parcel  of  g** 
may  be  put  on  board  a  ship  without  a  bill  d ada| 
at  all ;  it  is  no  necessary  part,  therefore,  d  & 
shipment.  But  when  the  question  is  *^ 
there  has  been  a  shipment  within  a  partT^ 
time  or  not,  the  fact  that  a  bill  of  bding 
been  made  out  and  signed  is  to  mj 
evidence,  and  until  a  mercantile  man 
to  tell  me  that  it  makes  no 
I  should  regard  it  as  conclusive  evidence, 
far  as  regards  that  portion  of  the  si 
which  it  is  signed,  it  is  then  completed  ad 
an  end.  It  is  in  that  way  that  I  conafcr 
being  a  decisive  and  important  q  **"" " 
must  say  that,  to   my    mind,  the 


ihipirfj 


MARITIME   LAW    CASES. 


Lit  ask  tr.  Scott. 


[Ct.  or  App. 


j.J.  and  of  the  other  learned  justices  of 
.0  agreed  with  him  on  that  point  is  not 

,  therefore,  that  it  cornea  ronnd  to  this, 
id  facie  in  the  absence  of  mercantile 
or  the  like,  the  true  construction  of  the 
b  that  "shipped  in  March  "  boars  such  a 
lhat  the  portions  or  parcels  of  goods  put 
in  this  case  ii  February,  and  so  com- 
Jt  on  board  and  shipped  that  bills  of 
ire  signed  for  them,  were  not  March 
i,  and  consequently,  in  the  absence  of 
b   usage,  the  defendants  are  entitled  to 

he  mercantile  usage,  I  will  say  scarcely 
upon  that  subject,  for  it  really  comes 
this,  that  the  plaintiffs  did  not  attempt 
ny  mercantile  evidence.  They  said  the 
ion  of  the  contract  without  mercantile 
i  in  their  favour.  The  defendants  might 
ted  upon  that ;  but  the  jury  having 
llexander  v.  Vandersei  (L.  Bep.  7  C.  P. 
)  in  that  particular  case  there  was  a 
mercantile  meaning  to  the  thing,  they 
id  of  that,  and  they  took  upon  them. 
prove  the  negative.  Taking  np  that 
f'ou  could  hardly  expect  them  to  give 
of  it.  They  took  upon  themselves 
hat  there  was  no  custom.  Nobody  was 
prove  that  there  was  a  oustom  the  other 
I  think  yonr  Lordships  are  bound  to  act 
jgard  to  the  question  which  was  asked, 
lich  no  answer  was  given,  as  to  whether 
e  was  anv  difference  in  the  meaning  of 
act  established  by  mercantile  usage,  of 
tainly  no  evidence  was  given. 
that  view  of  the  case  it  seems  to  me  that 
tent  should  be  for  the  defendants,  as  it  was 
given  in  tbe  Queen's  Bench  Division,  and 
y  agree  with  what  the  noble  and  learned 
he  woolsack  has  proposed,  that  the  costs 


tbe  court  below. 

ibdon  concurred. 

nent  of  the  Court    of  Appeal  reverted. 

Igment    of  the   Queen's   Bench   Division 

'.ored  with  costs. 

rs  for  the  appellants,  Lattey  and  Hart. 
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Lb  ask  t>.  Scott. 
img — Assignment  of— Consideration  for 
tppage  in  transitu — Unpaid  vendor. 
for  of  a  Mil  of  lading  for  valuable  con- 
m  defeats  the  right  of  stoppage  in  tran- 
i  it   makes  no  difference  thai  no  pari  of 


the  consideration  for  the  transfer  arose   out  of 
such  bill  of  lading. 
0.    and     Co.,    the    consignee!    of    certain    goods 
from  the  defendant  from  abroad,  for  which  they 
had  accepted  a  bill  of  exchange  at  three  months, 
being  already  indebted  to   the  plaintiff,  obtained 
a  farther  loan  an  the  condition  of  giving  security. 
They  delivered  to  him  the  bill  of  lading  of  the 
goods,  together  with  other  securities  to  the  amount 
required.     After  this  and  before  the  arrival  of  the 
goods  Q.  and  Co.  became  insolvent. 
Held  (reversing  the  decision  of  Field,  J.)  that   the 
defendant  was  not  entitled  to  stop  the  goods  in 
transitu,  for  that  it  was  not  necessary  that  the  con- 
sideration for  the  assignment  of  the  bill  of  lading 
should  be  obtained  by  means  of  the  bill  of  lading, 
and   thai  there  is  in  such  a  ease   no  difference 
between  avast  and  present  consideration. 
Bodger  v.  Comptoir  d'Escompte  de  Paris  (L.  Bep. 
2  P.  0.  393;  3  Mar.  Law  Cos.  0.  S.  271)  dis- 
sented from. 
This  was  an  appeal  by  the  plaintiff  from  a  decision 
of  Field,  J.,  directing  judgment  to  be  entered  for 
the  defendant. 

The  facts  of  the  case,  which  will  be  found  in 
the  report  of  the  case  in  the  court  below  (ante, 
p.  352)  are  sufficiently  set  out  in  the  judgment  of 
the  Court  of  Appeal. 

Williams,  Q.C.  (with  him  Matthew)  for  the  appel- 
lant.—The  transfer  of  a  bill  of  lading  to  a  bond 
fide  transferee  on  account  of  an  existing  debt  with 
the  intention  of  passing  the  property  or  the  goods 
therein  contained,  does  in  fact  pass  the  property, 
and  even  if  this  were  not  so,  there  was  in  this  case 
something  more  to  support  the  transfer  than  an 
existing  debt ;  there  was  an  indorsement  made 
and  given  in  pursuance  of  a  binding  obliga- 
tion. The  judgment  of  the  court  below  was 
founded  on  the  decision  in  Bodger  v.  The 
Comptoir  cVEscompte  (S  Mar.  Law  Oas.  0.  S.  271  ; 
L.  Bep.  2  P.  C.  393),  but  that  case  can  be  dis- 
tinguished as  to  the  facts  from  the  present  case. 
There  was  there  first  a  promise  to  make  an  advance, 
and  then  a  fresh  contract  to  assign  the  whole 
property,  and  this  was  the  contract  for  which 
there  was  no  consideration ;  that  there  was  nulla 
fides  is  an  essential  ingredient  in  that  decision  as 
may  be  seen  from  the  judgment  at  p.  406.  The 
decision  in  The  Marie  Joseph  (L.  Bep.  1  P.  C.  219  ; 
2  Mar.  Law  Cas.  0.  S.  190,  394)  is  to  the  effect 
that  a  transferee  of  a  bill  of  lading  for  valuable 
consideration  is  entitled  to  the  goods  before  an 
unpaid  vendor,  and  this  favours  tbe  appellant's 
contention.  In  the  present  case,  as  in  The 
Chartered  Bank  of  India  v.  Henderson  (L.  Bep. 
5  P.  0.  501},  a  bill  of  lading  has  been  indorsed  for 
valuable  consideration,  and  a  distinction  between 
such  a  case  and  that  of  Bodger  v.  The  Oomptoir 
d'Escompte,  is  pointed  out  at  p.  512  of  the  judg- 
ment of  Sir  B.  Peacock.  They  also  cited  i 
Hibbert  v.  Carter,  1  T.  B.  745 ; 
Lemprisrt  T.  Pasley,  2  T.  E.  *85  ; 
Iiiclibarrew  v.  Mason,  1  8m.  L.  C.  757 ; 


Ex  parti  Avion,  L.  &*p.  18  Eg. 
Hofrayd  T.  Marshall,  10  H.  L.  Ci 


397; 


.191; 


Webster  (with  him  Murphy,  Q.C.)  for  the  defen- 
dant.— Even  if  the  plaintiff  is  entitled  as  against 
Geen  and  hi*   assignee,   he   can    have    no  right  _j 
against  Scott,  the  unpaid  vendor,  fur  there  wr* 
consideration  for  the  indorsement  of  the  b 
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lading.  The  only  consideration  was  the  ante- 
cedent debt,  and  that  being  a  past  consideration 
will  not  suffice  to  defeat  the  right  of  the  unpaid 
vendor  to  stop  in  transitu ;  no  advance  was  made 
on  the  faith  of  this  bill  of  lading,  and  so  no  part 
of  the  consideration  arose  oat  of  it.  Rodger  v. 
Comptoir  dfEscompte  de  Paris  (3  Mar.  Law  Cas. 
0.  S.  271)  is  clear  on  this  point.  In  Lickbarrow 
v.  Mason  (1  Sm.  L.  C.  757)  it  is  said  that 
the  right  here  claimed  may  be  defeated  by  the 
negotiation  of  a  bill  of  lading,  bat  in  that  case 
there  was  a  handing  over  for  present  value,  and 
it  does  not  decide  that  a  transfer  in  pursuance 
of  a  general  agreement  to  give  security  will  give 
as  good  a  title  to  a  transferee,  and  that  is  what 
has  been  done  here.  The  question  of  past  con- 
sideration did  not  arise  in  The  Maris  Joseph  (L. 
Rep.  6  P.  C.  219 ;  2  Mar.  Law  Cas.  0. S.  190,  394) ; 
and  Ourrie  v.  Misa  (L.  Rep.  10  Ex.,  153)  does 
not  apply,  because  there  can  be  no  stoppage 
in  transitu  in  the  case  of  cheques.  The 
assignee  of  this  bill  can  only  be  in  the  same 
position  as  regards  the  defendant  as  were  the 
assignors,  Geen  and  Co.,  and  the  equitable  right 
which  the  defendant  had  against  Geen  and  Co., 
he  also  had  against  the  plaintiff.  Specific  per- 
formance of  this  contract  would  not  have  Men 
decreed ;  an  order  might  have  been  made  that 
security  should  be  given,  not  that  this  bill  of 
lading  should  be  handed  over.    He  cited  also : 

Spalding  y.  Rudinq,  6  Beav.  876 : 
Be  Westsinthus,  5  B.  &  Ad.  817; 
Mangles  v.  Diam,  8  H.  of  L.  Cm.  702; 
Ourney  v.  Behrend,  8  E.  &  B.  822. 
Williams,  Q.C.,  in  reply,  cited : 
Twyne'e  Case,  1  Sm.  L.  0. 1. 

Cur.  adv.  vult. 

May  5. — The  judgment  of  the  Court  was  de- 
livered by 

B  ram  well,  L.J. — The  defendant  has  stopped  in 
transitu  the  goods  the  subject  of  this  proceeding. 
He  has  done  so  effectually  and  rightfully,  unless 
the  plaintiff  has  obtained  a  title  to  them  which 
cannot  be  defeated  by  such  a  stoppage.  Whether 
he  has  is  the  question. 

The  facts  are  few,  and  as  follows  :  Geen  and 
Co.,  the  consignees  of  the  goods,  were  indebted 
to  the  plaintiff.  On  Saturday  30th  Dec.  they 
applied  to  the  plaintiff  for  a  further  advance, 
which  he  agreed  to  make  on  being  first 
covered.  Geen  and  Co.  promised  to  give  him 
cover,  not  naming  anything  in  particular,  and 
the  plaintiff  advanced  them  a  further  sum  of 
2000  J.,  the  plaintiff  being  content  with  their 
promise.  On  the  following  Tuesday  the  bill  of 
lading  of  the  goods  in  question  consigned  by  the 
defendant  to  Geen  and  Co.  came  to  the  possession 
of  the  latter,  who  on  the  following  day,  Wednes- 
'  day,  deposited  it  and  other  property  with  the 
plaintiff  in  fulfilment  of  their  promise  to  cover 
him.  No  question  iurns  on  the  quantity  of  pro- 
perty so  handed  over,  nor  in  any  way  as  to  the 
validity  of  the  transfer ;  for  the  jury  on  this  have 
found  entirely  in  favour  of  the  plaintiff. 

This  being  so,  the  plaintiff  contended  that  he  was 
a  bond  fide  holder  of  the  bill  of  lading  for  valuable 
consideration  by  transfer  from  the  former  lawful 
holder  and  proprietor  thereof,  and  of  the  goods 
mentioned  in  it.  This  was  not  denied  by  the 
dt  fondant.  His  contention  was  that,  though  the 
plaintiff  was  such  holder  effectually  as  against 
Geen  and   Co.   and   their  assignees   if  they  had 


become  bankrupt,  or  anyone  claiming  thro 
against  them  except  him,  the  defendant,] 
the  defendant,  had  not  lost  his  right  to  \ 
transitu;  that  the  right  of  stoppage  is  ft 
is  available  and  is  effectual  against  everji 
oept  against  the  assignees  of  a  bill  of  ad 
valuable  consideration,  and  against  them 
that  valuable  consideration  naa  bees  j 
means  of  the  bill  of  lading ;  that,  if  ti 
sideration  was  past,  it  was  not  such 
sideration,  and  the  title  gained  bj  it  i 
such  a  title  as  would  defeat  the  equinbl 
of  stoppage  in  transitu ;  that  each  right « 
defeated  where  there  was  a  transfer  for 
consideration;  that  it  was  so  in  such  a c 
cause  the  consignor  or  stopper  in  transit* 
parting  with  the  bill  of  lading  enabled  ftl 
signee  to  get  valuable  consideration  by  m 
it ;  and  so  had  indirectly  caused  the  givini 
consideration  by  the  assignee  of  the  bill  of  J 
but  that  that  was  not  so  where  the  comid 
was  past  There  the  giver  of  the  valoah 
sideration  was  not  prejudiced  by  means  of  tbf 
lading,  and  consequently  there  was  no  rem 
the  equitable  right  of  stoppage  in  transitu 
be  lost. 

It  was  first  argued  for  the  defendant  m 
equitable  right  o?  the  consignor  should  ■ 

r'nst  the  equitable  right  of  the  trans* 
bill  of  lading.  But  on  its  being  pan* 
that  the  title  of  the  transferee  was  legal  tan 
ment  was  changed  to  what  is  above  nessj 
viz.,  that  the  equitable  right  of  stoppage  nasi 
against  a  legal  title  acquired  by  reoeivmg  r1 
of  lading  for  a  consideration,  no  part  tf 
was  caused  to  be  given  by  the  bill  d 
The  distinction  between  the  two  proof  ^ 
material.  In  support  of  this  argument. 
The  Comptoir  d*Escompte  de  Paris  (3  Mir. 
Cas.  O.  8.  271)  was  cited.  We  think  th* 
justifies  the  argument,  and  is  in  point 
may  be  differences  in  the  facts  of  the  two 
but  the  ratio  decidendi  was  <&•*}!  * 
the    principle    which   is   advanced  nr 


on 


th* 


doolfrJ 


defendant  in  the  present  case.    We  are  not 
by  its  authority,  but  need  hardly  say  * 
snould  treat  any  decision   of  the  Privy 
with  the  greatest  respect,  and  rejoice  if  « 
agree  with  it.     But  we  cannot    There « 
trace  of  any  such  distinction  between  o1**? 
and    present   consideration   to  be  ft*1** 
books.     It  is  true  there  is  no  decision  tbi- 
way.     But  wherever  the  rule  is  laid  don 
laid  down  without  qualification,  vis.,  that  it 
of  a  bill  of    lading    for  valuable  con-'* 
to  a  bond  fide   transferee  defeats  the 
stoppage  in  transitu.     It  is  true,  no 
opinions  must  be  taken  secundum  n 
teriam,  but  it  is  strange  that  no  judge,  no 
no  writer,  ever  guarded  himself  against" 
to  lay  down  the  rule  too  widely,  by  " 
this  qualification  if  he  thought  it  < 
cannot  help  saying  then,  that  not  only  » 
a  novelty,  but  it  is  a  novelty  opposed  to 
be  called    the    silent    authority  of  all 
judges    and   writers   who   have   dealt 
subject.     More   than   that,  in   Verb* 
(4  Gamp.  31),  wheie  Lord  Ell 
of  his  way  to  say  that    the 
transferee  for  valuable   conai 
defeat  the  right  of  stoppage,  he 
the  ground  that  the  consideration  i 
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tion  was  completed  in  Feb.  1875,  bat  in  Nov.  1874 
the  defendant  Norman's  underwriters  had  paid 
him  as  for  a  total  loss.  The  plaintiff  in  this 
action  sued  the  defendant  Norman  to  recover  the 
cost  of  the  removal  of  the  wreck.  The  defendant 
pleaded  that  the  obstruction  being  caused  by  the 
act  of  God,  there  was  no  liability ;  and  that  even 
if  there  was  liability,  the  underwriters  only  were 
liable,  as  they  had  become  owners  of  the  wreck 
from  the  time  of  their  payment  for  a  total  loss. 
Norman  joined  one  of  the  underwriters  as  a 
defendant.  No  notice  of  abandonment  had  been 
given  to  the  underwriters. 

At  the  trial  before  Gleasby,  B.,  the  learned 
judge  gave  judgment  for  the  plaintiff  as  against 
the  defendant  Norman,  who  now  appealed. 

By  the  Harbours  Act  1847  (10  A  11  Vict.  c.  27), 
s.56: 

The  harbour  master  may  remove  any  wreok  or  other 
obstruction  to  the  harbour,  dook,  or  pier,  or  the  ap- 
proaches to  the  same,  and  alio  any  floating  timber  which 
impedes  the  navigation  thereof,  and  the  expense  of 
removing  any  snoh  wreok,  obstruction,  or  floating  timber 
shall  be  repaired  by  the  owner  of  the  same,  and  the 
harbour  master  may  detain  snoh  wreok  or  floating  timber 
for  securing  the  expenses,  and  on  non-payment  of  snoh 
expenses,  on  demand,  may  sell  snoh  wreok  or  floating 
timber,  and  ont  of  the  proceeds  of  snoh  sale  pay  snoh 
expenses  rendering  the  overplus,  if  any.  to  the  owner  on 
demand. 

Butty  Q.G.  and  Benjamin,  Q.G.  (A.  E.  Hardy 
with  them)  for  defendant  Norman. — The  ship- 
owner is  not  liable  under  sect.  56  of  the  Harbours 
Act  1847,  where  there  has  been  no  negligence  on 
his  part.  The  Ardrossan  Harbuur  Act  incorpo- 
rates the  Harbours  Act  1847,  and  under  sect.  74 
of  the  latter  Act  the  shipowner  is  only  liable  for 
obstructing  the  harbour  where  there  has  been 
negligence  :  (River  Wear  Commissioners  v.  Adam' 
son,  ante,  p.  242;  35  L.  T.  Rep.  N.  S.  118; 
L.  Rep.  1  Q.  B.  D.  546.)  The  same  principle  ought 
to  be  applied  to  sect.  56.  The  statute  did  not 
intend  to  impose  upon  the  shipowner  a  liability 
greater  than  he  had  at  common  law.  The  under- 
writers were  really  the  owners  of  the  wreck ; 
except  for  certain  purposes  the  fact  of  one  man 
being  registered  owner  does  not  prevent  another 
being  the  real  owner.  Besides,  this  was  a  wreck, 
and  therefore  registration  was  at  an  end  : 

White  v.  Crisp,  10  Ex.  312  ;  23  L.  J.  317,  Ex. ; 
Brown  v.  Mallett,  5  C.  B.  599. 

The  effect  of  paying  for  a  total  loss  operates  as 
a  transfer  of  the  property  to   the   underwriters: 
Emerigon,  vol.  2,  o.  17,  p.  205  ; 
Case  v.  Davidson,  5  Mau.  &  Sel.  79 ; 
Miller  v.  Wood/all,  27  L.  J.  120,  Q.  B.  ;  8  E.  &  B. 

493; 
Phillips  on  Insurance,  sect*.  1717, 1723, 1726 ; 
Arnonld  on  Marine  Insurance,  4th  edit ,  p.  866,  868 
(voL  2). 

[Lord  Coleridge. — The  passage  from  Arnould  is 
adopted  by  the  court  in  Cammell  v.  Sewell  (5  H.  & 
N.  728 ;  6  Jur.  N.  S.  918 ;  29  L.  J.  350,  Ex..]  In 
MickUreid  v.  West  (L.  Rep.  1  Q.  B.  D.  428) 
"owner"  in  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  104)  was  held  to  mean  charterer. 
When  the  facts  on  which  Brown  v.  Mallett  (5 
C.  B.  594)  was  decided  (in  1848)  occurred,  the 
19  Geo.  2,  c.  22,  s.  3  was  in  force.  Sect.  56  of  the 
Harbours  Act  1847  says  that  the  harbour  master 
may  remove,  not  that  the  owner  shall  remove. 
When  the  owner  has  abandoned,  he  has  ceased 
fo  be  owner,  and  the  section  does  not  apply. 
The  case  of  the  owner  of  the  ship  having  aban- 


doned the  wreck,  and  the  wreck,  not 
the  expense  of  removal  is  a  casus  <mm 

Waikin  Williams,  Q.O.  and  Madeod(L* 
them)  for  the  underwriters. — The^sole  qu 
what  is  the  meaning  of  "  owner  "  is  the 
This  is  not  a  case  of  mere  wreck,  u 
which  has  drifted  in  as  flotsam  and  jetaio 
causes  an  obstruction.  Under  sect.  56:  "1 
other  obstruction "  means  obstruction 
generis  as  wreok.  This  was  not  a  B 
within  the  meaning  of  the  section.  The  s 
of  a  peculiar  construction  being  built  in  wi 
compartments.  The  owners  treated  it  as  • 
after  the  casualty  occurred  and  the  sect 
not  intend  the  harbour  master's  power 
whilst  the  ship  is  ande**  the  owners 
Sect.  3  of  the  19  Geo.  2,  c.  22  deals  « 
ships  sunk  or  stranded,  showing  that  tin 
lature  does  not  assume,  except  in  casei 
doubted  wreck,  that  the  harbour  master 
supersede  the  owner's  right.  As  to  the  o> 
of  a"  wreck,"  see  Coke's  Inst,  (pt  2)  i 
Comvn's  Digest,  Title  "  wreck."  It  is  ad 
that  by  paying  upon  a  total  loss  the  widen 
are  placed  in  the  position,  for  some  pun* 
having  the  property  passed  to  them  from  sk 
of  the  event  which  caused  the  loss .-  (An* 
Insurance  pp.  1178  and  1181);  but  for  the  p 
of  sect .  66  of  the  statute  of  1847,  the  ankri 
has  never  in  any  sense  been  the  "  owner." 
may  refuse  to  take  the  property.  At  stfj 
he  must  do  some  unequivocal  Act  showing ■ 
means  to  take  it :  (Phillips  on  Insurance,  *J 
Xenoe  v.  Fox,  19  L.  T.  Bep.  N.  S.  84;  V  M 
0.  P.  630).  There  is  an  obvious  disuneW 
tween  payment  on  a  total  loss  when  ooflsi 
and  accepting  notice  of  abandonment  *■■ 
latter  case  there  is  some  evidence  of  thealj 
writer's  aquiescence  in  the  passing  of  the 
to  him. 

Sir    H    James,   Q.C.  and   Cohen,  Q.C. 
Malhew  with  them)  for  the  plaintiff— The 
dant  Norman  is  primarily  liable.    He  »• 
registered  and  actual  owner  at  the  time  a 
obstruction,  and  afterwards  he  held  himself 
the  owner.    Under  sect.  56  "  owner  "  is  the 
at  the  time  of  the  casualty;  if  not,  there » 
great  difficulty  in  determining  at  what  p-- 
time  ownership  imposes  liability  under  the 
There  is  no   hardship  in  making  the 
owner  at   the   time   of   the    casualty 
he  is  not  liable,  then  an  owner  by  a 
a  mere  voluntary  transferee  (and  the  o 
is  no  more)  can  evade  his  liability.    There 
no  renunciation  of  the  property  where  w 
goes  down  in  the  harbour.    The  Bluer  Jfiw 
missioners    v.    Adamson   (sup.)  differs  W 
present  case,  because  the   subject  matt* 
reference  to  which  sect  74  was  passed,  ws* 
by  means  of  one  vessel  coming  into  collitf 
another,  which  supposes  negligence.  Sect 
templates  a  wreok    through    stress  of" 
which  is  the  act  of  God.     Whether  the 
occurred  by  accident  or  not,  there  wow 
against  the  owner  under  sect.  56.   Tb* 
imposed  by  the  Act :  (OamrneU  v.  ~ 

A.  E.  Hardy,  for  the  defendant  N< 
— The  court  can,  if  it  thinks  fit* 
over  against  the  underwriters  ante 
Order  XVI.  of  the  Judicature  Act  d 
is  no  liability  under  sect.  56  until r 
the  obstruction  is  completed,  nor! 
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le  property  until,  at  any  rate,  the  removal 
ommenoed.  The  harbour  master  may  remove 
>bstruction  cheaply,  as  by  blowing  it  up,  or 
isively,  as  by  employing  divers  with  a  view 
re  cargo.  If  the  construction  contended  for 
e  plaintiff  is  correct,  it  the  owner  sells  tha 
nrty,  the  harbour  master  might  saddle  him 
the  costs  of  removing  the  obstruction  in  the 
expensive  way,  leaving  the  vendee  to  reap 
>enefit.  "Owner"  means  the  person  bene- 
ly  entitled  to  the  obstructing  property  at  the 
a  when  the  harbour  master  objects  to  its 
ining.  The  underwriters  are  primarily  liable 
ise  they  have  not  disclaimed  the  property  : 
ids  on  Insurances,  1717. 
rd  Coleridge,  C.J. — This  case  has  given  rise 
number  of  interesting  questions,  many  of 
i,  as  far  as  I  know,  arise  for  the  first  time, 
ippears  to  me  that  the  whole  matter  in  die- 
reduces  itself  to  a  single  point,  to  be  con- 
3d,  perhaps,  under  two  heads,  namely,  what  is 
•ue  construction  of  sect.  56  of  the  10  &  11  Vict. 
in  respect  to  the  word  "  owner,"  or  who  is 
ue  "  owner  "  within  the  meaning  of  the  ActP 
it  what  point  of  time  does  the  ownership 
for  the  purpose  of  fixing  him  with  the 
by  which  is  incurred  under  the  section  P 
w  the  words  of  the  Act  are  these.  [His  Lord- 
lere  read  sect.  56.J 

this  case  the  plaintiff  was  the  owner  of  a 
ar,  private  in  the  sense  that  he  had  the 
t  of  the  tolls  of  it,  but  public  in  the  sense 
he  was  bound  to  allow  any  ships  to  come 
nd  take  the  benefit  of  ;it.  Of  that  harbour 
is  harbour  master.     The  ship  in  question 

up  near  the  entrance  of  the  harbour, 
having  been  built  in  watertight  compart- 
i,  part  of  it  floated  into  the  harbour,  and 
ot  sink  at  all.  This  part  was  taken  pos- 
•n  of,  and  gives  rise  to  no  question  under 
ction.  The  other  portion  of  the  ship,  upon 
reck  taking  place,  stuck  fast  at  the  entrance 
b  harbour,  and  was  undoubtedly  an  ob- 
ion  to  the  harbour,  dock,  and  pier,  and  their 
ftches,  It  was  properly  removed  by  the 
ir  master  under  the  powers  given  him  by 
6,  and  the  simple  question  for  our  determi- 

is,  who  is  the  person  liable  over  to  the 
i*  master  for  the  expense  of  such  removal  P 
is  no  dispute  before  us  as  to  the  amount  of 
&xpenBe3  or  of  the  extent  to  which  they 
>  recovered  against  the  "  owner,"  whosoever 
y  be.     We  have  simply  to  treat  these  ex- 

as  an  unascertained  quantity  for  the 
fc*  purpose,  and  decide  on  principle  on  whom 
«  burden  fall.  The  owner  of  the  ship  upon 
rage,  and  up  to  the  moment  of  her  striking 
'  rock,  was  the  defendant  Norman,  one  of 
•rtners  of  Messrs.  Baring.  The  ship  was 
1  for  a  large  sum  with  certain  underwriters, 
l«  underwriter,  representing  the  insurers 
one  policy,  has  been  made  a  defendant  in 
£don,  and  the  main  question  for  us  is, 
*t  the  owner  before  the  accident,  or  the 
*  afterwards,  is,  under  the  circumstances  I 
act  mention,  the  proper  person  to  be  made 
(or  the  amount  of  the  expenses  under  the 
tda  "  owner  of  the  same  "  in  sect.  56.  The 
•"her  facta  I  need  mention  are  these :— Some 
arable  time — three  weeks  or  a  month — after 
malty,  the  underwriters  paid  as  for  a  total 


Now,  it  is  admitted  under  well-known  prin- 
ciples of  law  that  for  certain  purposes,  and  in 
regard  to  certain  persons,  the  underwriters  pay- 
ing that  total  loss  would  have  vested  in  them, 
as  from  the  time  of  the  casualty,  the  subject 
matter  of  the  policy  in  respect  of  which  they  had 
paid  the  total  loss.  The  question  is  whether,  ap- 
plying that  principle  of  law  to  the  unquestioned 
facts  of  this  case,  they  are  the  owners  of  the  wreck 
or  obstruction  for  the  purpose  of  being  liable  to 
the  harbour  master  under  the  56th  section.  I  am 
of  opinion  that  they  are  not,  and  that  the  true 
construction  of  this  section  is  to  fix  the  ownership 
on  whoever  is  the  owner  of  the  wreck  or  ob- 
struction at  the  time  of  the  casualty,  when  the 
ship  first  becomes  a  wreck  which  obstructs  the 
harbour.  The  section  is  by  no  means  free  from 
difficulties,  and  those  difficulties  of  interpretation 
have  been  very  ably  put  in  the  course  of  the 
arguments  before  us.  The  difficulty  in  construing 
this  section  is  that  which  applies  to  many  sections, 
expressed  in  general  terms  of  many  Acts  of  Par- 
liament, namely,  that  we  have  to  construe  it  with 
reference  to  a  particular  state  of  facts  which 
manifestly  was  not  in  the  mind  of  the  framer  of 
the  section  at  the  time  when  the  Act  was  passed. 
We  hare,  therefore,  to  deduce  a  meaning  by  apply- 
ing legal  principles  and  rules  of  interpretation. 

The  section  empowers  the  harbour  master  to 
remove  something  which  by  supposition  is  already 
in  a  state  of  wreck  and  obstruction.    He  is  em- 
powered to  remove,  for  the  benefit  of  the  public, 
or  the  genoral  advantage  of    the  harbour,  that 
which,  at  the  moment  he  has  to  deal  with  it, 
becomes  a  wreck  and  an  obstruction.    He  is  first 
to  remove,  and  then  to  recover,  if  he  can,  the 
expense  from  the  owner.    Now,  who  in  reason 
is  the  owner  P    There  is  a  hardship  in  a  certain 
sense  on  whomsoever  is  made  the  owner,  that  is 
to  say,  a  burden  is  imposed  upon  some  one  whose 
property  has  been  injured  by  no  fault  or  negligence 
of  his  own,  and  on  the  other  hand  the  harbour 
master  has  his  harbour  obstructed  by  no  fault  of 
his  own.    On  whom  is  the  hardship  to  fall  P    It 
seems  to  me  that  the  policy  of  the  act  is  to  make  the 
person  liable  whose  property  has  caused  the  ob- 
struction, i.e.,  the  persons  whose  property  the 
ship  was  when  it  became  in  such  a  state  as  to 
cause  the  powers   given   by  the   section  to  the 
harbour  master  to  apply.    That  construction  gets 
rid  of  the  powerful  argument  founded  on  the  case 
of  The  River  Weir  Commissioners  v.  Adamson  (ante, 
p.  242),  an  argument  which,  until  I  considered  it 
more  fully,  had  great  weight  with  me.    That  case 
was  lately  heard  in  this  court,  and  a  decision  was 
pronounced  upon  the   74th  section  of  this  Act 
that  under  that  section  the  owner  of  a  vessel,  or 
floating  timber,  was  to  be   answerable   to   the 
undertaker  for  damage  done  to  the  harbour,  dock, 
or  pier,  but  that  if  the  damage,  although  done  by 
the  ship  in  the  sense  that  the  ship  was  tho  instru- 
ment, was  yet  done  without  any  fault  or  negli- 
gence on  the  part  of  the  owner,  or  by  some  force 
against  which  the  owner  could  not  provide,  and 
could  not  control,  that  damage  is  exempted  from 
the  operation  of  sect.  74  (although  the  liability  is 
by  statute),  as  it  would  have  been  exempted  from 
liability  at  common  law.    But  under  sect.  56,  we 
are    not   dealing   with   an    injury  directly  pro- 
duced upon  property  by  what  has  been  oalled 
Actus  Dei,  but  with  an  obstruction  which  is  the 
result  of,  although  not  directly  consequent  on,  th# 
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Actus  Dei.  In  the  present  case,  for  example,  if 
the  ship,  instead  of  breaking  up  on  a  rock  a  little 
way  from  the  pier,  had  dashed  upon  the  pier  and 
injured  it,  and  had  afterwards  been  washed  away 
from  the  pier  and  gone  down  in  the  fairway  of  the 
harbour,  then,  as  I  understand  the  decision  in 
The  River  Weir  Commissioners  v.  Adamson,  Lord 
Eglinton  would  not  have  been  able  to  recover 
from  the  owners  of  the  ship  the  damage  done  to 
the  pier,  because  it  was  the  direct  and  immediate 
result  of  the  Adas  Dei ;  but  the  Actus  Dei  being  at 
an  end,  and  the  consequence  being  a  continued 
obstruction  to  the  harbour,  the  harbour  master 
must  remove  the  obstruction,  and  somebody 
must  pay  the  expense. 

On  the  whole,  I  come  to  the  conclusion  that 
the  true  interpretation  of  the  word  "owner" 
in  sect.  56,  is  " owner"  at  the  time  when  the 
casualty  happens,  and  that  he  must  thereupon 
repay  to  the  harbour  master  the  expenses  of 
removal.  That  being  the  decision  to  which  I 
have  come,  it  is  unnecessary  to  decide  a  great 
many  questions  that  were  properly  raised  in 
argument,  because  Norman  was  undoubtedly 
the  owner  of  the  ship  at  the  time  of  the 
casualty.  At  that  time  the  rights  of  the 
harbour  master  against  the  owners  vested.  He 
had  a  right  at  that  time  to  begin  to  remove  the 
obstruction,  and  to  remove  it  at  the  expense  of 
the  persons  who  were  at  that  time  the  owners. 
In  my  judgment  it  would  be  carrying  the  doctrine 
of  relation  too  far  to  say  that,  in  this  case,  the 
property  related  back  to  the  underwriters,  who 
had  either  received  or  accepted  notice  of  abandon- 
ment, or  paid  upon  a  total  loss  after  receiving 
such  notice.  It  would  be  carrying  the  doctrine 
too  far  to  hold  that  any  such  consequence  of  law 
could  divest  an  already  vested  right  of  action  in  a 
person  who  might  have  already  begun,  and  in 
this  case  had  begun,  to  act  upon  that  right.  I  do 
not  question  the  effect  of  the  relation  baok  as 
between  the  underwriters  and  the  assured. 

The  only  other  question  is  one  which  I  agree  with 
Mr.  Hardy  in  thinking  is  properly  before  us  under 
the  rules  of  the  Judicature  Act,  and,  as  far  as  I 
understand  the  shorthand  writer's  note  of  what 
took  place  before  Baron  Cleasby  is  before  us  by 
agreement  between  the  parties.  That  question  is, 
whether  the  owner  has  a  right  over  against  the 
underwriters  to  recover  the  expenses  of  removal. 
Now  anything  1  am  about  to  say  has  reference  only 
to  the  circumstances  of  this  case.  1  think  the  lia- 
bility here  is  a  risk  which  the  owner  might  have, 
but  has  not  insured  against.  It  is  a  risk  which  is 
not  covered  by  any  words  in  this  policy  unless  it 
can  be  supposed  to  come  under  the  suing  and 
labouring  clause.  In  my  judgment  it  is  far 
beyond  the  meaning  of  that  clause  that  such  a 
liability  as  this  could  be  recovered  under  it.  I  do 
not  think  there  is  any  ground  either  upon  the 
facts,  or  under  the  policy  to  fix  the  underwriters 
with  any  such  liability  as  has  been  attempted  to 
be  placed  upon  them. 

For  these  reasons  I  am  of  opinion  that  Cleasby, 
B.'s  judgment  is  right,  and  must  be  affirmed. 

Bkamwell,  JA. — I  am  of  the  same  opinion. 

The  plaintiff's  case  is  a  very  simple  and  short 
one.  He  says,  "  there  was  an  obstruction  which 
I  have  removed.  I  have  been  put  to  expense, 
which  the  owner  must  pay,  and  the  owner  is 
either  Norman,  or  the  underwriters."  The  first 
answer  to  this  was  made  by  Mr.  Butt,  and  it 


would  be  an  answer  for  both  smi 
dants  if  it  were  a  well  founded  one.  1 
"the  storm  which  wrecked  the  im 
caused  the  calamity  is  the  act  of  God,  i 
claims  that  the  decision  in  the  cued  Ik 
Weir  Commissioners  v.  Adamson  (ante,  ai 
in  his  favour  on  that  point.  I  concur  in  n 
cision,  and  think  it  was  perfectly  right 
think  that  case  entirely  distinguishable  fi« 
because,  as  Lord  Coleridge  has  said,  if  th»< 
in  this  case  had  done  the  damage  to  the  h 
sunk  just  outside,  the  owner  would  not  be 
But  here  it  is  not  the  mere  sinking,  butth 
ing  and  continuance  there  which  m&ks 
liable.  Sect.  56  contemplates  the  coots 
there  as  a  wrong,  and  as  a  thing  to  be  n 
and  obviated. 

The  next  argument,  which  was  used « 
Benjamin,  would  also  have  answered  fi 
sets  of  defendants.  He  says  that  the  sotfc 
show  (and  I  agree  with  him  that  they  di 
if  the  owner  of  a  wrecked  vessel  afani 
and  renounce  all  property  in  it,  he  is  not 
at  common  law  to  remove  it,  although,  1 
tinning  where  it  is,  it  is  an  obstruction  a 
gation.  Here,  he  says,  the  wreck  wis  obi 
the  act  of  God  without  negligence  on  the  I 
part,  and  when  he  abandons  the  props* 
case  does  not  come  within  sect  56.  Ittii 
if  Mr.  Benjamin  could  make  out  the  fctf 
this  argument  as  a  matter  of  fact  it  id 
.good  answer,  because  I  think  the  Legiahi 
not  intend  to  alter  the  substantive  kr 
country  with  reference  to  harbours  oosi 
under  this  Act  of  Parliament.  If  the  Leg* 
thought  it  right  when  the  vessel  saaki 
default  of  the  owner,  and  continued  ft) 
obstruction  to  the  navigation  that  tht 
although  he  renounced  all  property  in  a, 
be  liable  to  remove  the  wreck,  it  seems  to  I 
ought  to  have  made  it  the  general  law  off 
applicable  to  all  harbours  in  all  times.  II 
not  done  so,  and  I  am  inclined  to  tkn 
sect.  56,  does  not  intend  to  alter  the  ssM 
the  law,  but  to  enable  harbour  masters  to 
a  nuisance.  It  seems  more  a  matter  of  p 
than  of  substance.  I  am  inclined  torn 
Mr.  Benjamin's  argument  would  have  h 
founded  if  he  could  have  made  ont  thstil 
an  abandonment  by  the  owner,  but  ha  si 
to  do  so.  It  is  perfectly  clear  that  Nflfl 
interested  in  the  property  after  the  M 
conducted  himself  in  such  a  way  that  if  tstl 
master  had  treated  the  property  as  sal 
and  proposed  to  blow  it  up  so  as  to  £j 
it  in  the  cheapest  way,  Norman  could  m 
"I  have  not  abandoned  the  property, If 
have  no  right  to  dee!  with  it  on  that 
I  therefore  cannot  agree  with  the i 
on  abandonment. 

I  think  the  plaintiff   has  shown 
action  against  one  of  the  two  deff 
question  is,  which  P     I  think  that  <  , 
on  the  construction  of  sect.  56,  and 
in  that  section  means  "  owner  at  thai 
becomes  an  obstruction  to  the 
that  if  the  vessel  was  wrecked  i 
not  to  cause  an  obstruction  at 
wards  became  an  obstruction, 
rock  for  instance  into  the  chann 
to  inquire  who  was  the  owner 
obstruction.    The  same  with  i 
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nust  look  to  the  owner  at  the  time  of 
ion.     There  are  difficulties,  no  doubt, 
this  definition ;  one  is,  if  the  person 
owner,  has  assigned  his  right  in  the 
.'here  yon  mast  determine  the  owner 
mb  who  is  the  person  to  whom  you 
er  the  overplus  if  there  be  one,  and  it 
the  assignee  is  entitled  to  the  over- 
therefore  the  owner.    Then  there  is 
sulty  suggested  in  the  case  of  floating 
h  has  been  sold  after  the  obstruction. 
k  you  must  find  out  who  is  the  person 
bo  remove  it.    He  is  the  continuing 
be  owner  contemplated  by  the  Act  of 
The  next  difficulty  is,  I  think,  a  very 
i.      Supposing  the  wreck  is  an  ob- 
±d  the  owner  sells  it,  then,  is  the 
was  owner  at  the  time  of  the  ob- 
be  consulted  about  the  removal,  or 
owner  remove  it  in  such  a  way  as  to 
beneficial    salvage  as    possible,    or 
original  owner  with  the  expense,  or 
owner   liable    himself P     I   think 
,  that  a  purchaser,  under  those  oir- 
has  a  right  to  have  a  voice  in  the 
it  does  not  follow  that  the  original 
t  the  person  to  whom  the  harbour 
i  look.    But  it  seems  to  me  that  we 
not  so  much  to  decide  an  abstract 
f  law,  as  to  consider  the  circumstances 
ilar  case.    It  is  said  that  the  under- 
and  so  became  entitled  as  owners  to 
id  that  their  ownership  related  back, 
the  happening  of  the  disaster.    Now, 
e  that  they  are  owners  in  any  sense ; 
a  man  cannot  become  the  owner  of 
hout  his  assenting  to  the  ownership, 
had  a  right  to  the  ownership  which 
ect  to  exercise  or  not.    If  they  did 
;ht  lose  that  right,  but  until  they  did 
b  owners.    To  my  mind,  in  this  case 
idence  of  their  intending  to  be  owners 
rty.    I  agree  with  a  remark  of  Mr. 
;   assuming  them  to  be  owners,    a 
bt  arise  between  them  and  Mr.  Nor- 
'e  could  be  no  question  between  them 
glinton.     Suppose  the  underwriters 
;  paid  the  money,  but  had  insisted 
n  being  brought  against  them,  and 
d  not  been  obtained  until  eighteen 
wards,  would  the  cause   of    action 
Bglinton  had   against  Mr.  Norman 
vested,  and  a  new  cause  of  action 
against  the  underwriters,  because 
iers  a  long  time  after  had  been  oom- 
the  money  P    I  think  it  could  nos  be 

0  me,  therefore,  that  when  we  con- 
instances  of  this  case,  the  difficulties 
tting  a  construction  in  the  abstract 
do  not  arise,  or  at  any  rate  not  so 

Mr.  Norman  was  the  owner  of  the 
e  went  down  and  when  the  obstruc- 
d  he  was  also  the  owner  beyond  all 

1  they  first  began  to  remove  it.  To 
as  continued  the  owner  to  the  present 
use  the  utmost  that  has  happened 
0  the  underwriters  only  gave  them  a 
•ship  which  they  have  not  exercised. 
Id  that,  within  the  meaning  of  sect, 
in  is  the  owner,  and  the  underwriters 
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Then  another  question  arises,  suppose  Mr.  Nor- 
man liable,  has  he  any  remedy  over  against 
the  underwriters  P  I  have  my  misgivings  as  to 
whether  the  question  is  open  to  us  here,  and  I 

Sronounce  no  opinion  upon  that,  but  I  think,  as  to 
[r.  Norman's  remedy  over,  that  it  depends  upon 
the  underwriters  dealing  with  the  wreck  as  a 

?uestion  of  salvage  after  the  casualty  had  occurred, 
n  my  mind,  the  underwriter  would  be  liable  if  he 
had  thought  fit  to  take  the  benefit  of  the  salvage,  that 
is  to  say,  if  the  harbour  master  had  removed  the 
wreck  and  sold  it,  and  there  was  a  surplus  after 
paving  the  expenses  of  removal,  which  the  under-  1 
writer  claimed,  but  here  the  latter  has  not  chosen  • 
to  take  to  the  wreck,  and,  as  far  as  he  is  concerned, 
he  has  abandoned,  and  done  nothing  to  render 
himself  subject  to  the  liability  I  have  mentioned. 
Another  observation  is,  that  the  expenses  incurred 
have  not  been  of  removal  of  the  obstruction  merely, 
but  have  also  been  certain  expenses  incurred  by 
arrangement  for  the  preservation  of  the  property, 
and  I  do  not  see  how  the  underwriter  could  be 
liable  for  them. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to 
our  judgment  against  Mr.  Norman,  and  not  against 
the  underwriters,  and  that  Mr.  Norman  has  no 
remedy  over  against  the  underwriters. 

Brett,  L.  J. — The  main  question  is  on  the  con- 
struction of  sect.  56,  and  the  first  thing  to  de- 
termine is  whether  the  case  is  within  the  section 
at  all.  The  conditions  which  bring  it  within 
the  section  are  that  there  should  be  a  "  wreck  or 
other  obstruction."  There  must  not  only  be  a 
wreck,  but  a  wreck,  or  some  other  thing  not  in- 
cluded in  the  term  wreck,  such  as  floating  timber, 
which  is  an  obstruction  to  the  harbour  and  impedes 
the  navigation.  As  soon  as  the  conditions  exist 
the  section  comes  into  play,  and  a  power  is  given 
to  one  person,  and  one  person  only,  and  a  burden 
is  thrown  upon  one  other  person  and  one  other 
person  only.  The  power  is  given  to  the  harbour 
master,  who  has  to  exercise  his  judgment  whether 
the  thing  is  an  obstruction  or  not,  and,  if  it  is,  ho 
has  to  remove  it ;  the  burden  is  laid  upon  another, 
person ,  and  I  can  see  no  contemplation  in  the  section 
of  a  transfer  of  that  burden  to  another.  The  burden 
is  laid  upon  the  owner,  and,  considering  that  the 
power  is  given  to  the  harbour  master  the  moment 
the  condition  exists,  I  can  see  no  reason  why  the 
burden  is  not  placed  upon  the  owner  at  the  very 
same  moment.  The  power  and  the  burden  are 
created  the  moment  the  conditions  exist.  In  this 
view  the  "  owner,"  therefore,  is  the  owner  of  the 

Eroperty  which  is  the  obstruction,  and  which  may 
e  removed  when  it  first  becomes  an  obstruction 
to  the  harbour.  That  being  the  construction  of 
the  section  as  to  time,  it  seems  to  me  that  almost 
every  other  question  that  has  been  raised  falls  to 
the  ground. 

There  is  Mr.  Butt's  contention  that  the  ob- 
struction must  be  oaused  by  negligence,  but  the 
section  does  not  come  into  play  until  that  which 
has  caused  the  casualty  has  produced  its  effect. 
Whether  that  which  is  a  wreck  or  obstruction 
was  brought  there  by  negligence,  or  the  act  of 
God,  or  lay  accident,  which  is  not  the  act  of 
God,  the  result  has  been  brought  about  before 
the  section  comes  into  play.  The  negligence 
may  have  existed,  or  the  casualty  may  have  oc- 
curred, long  before  there  is  a  wreck  or  obstruc- 
tion. I  see  nothing  in  the  section  which  has  mt 
reference  either  to  the  cause  by  or  through  wfciob 
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the  thing  becomes  an  obstruction.  The  section 
applies  the  moment  the  thing  is  an  obstruction, 
bowever  caused.  If  that  be  so,  any  decision  with 
reference  to  sect.  74  is  inapplicable,  because  sect. 
74  applies  to  a  state  of  things  which  has  existed 
before  sect.  56  comes  into  play.  Sect.  74  applies 
to  the  time  of  the  casualty,  and  in  the  case  of 
Adamsvn  v.  The  River  Weir  Commissioners  {ante, 
p.  242),  where  the  damago  done  was  to  a  pier, 
the  damage  existed  before  the  obstruction  oc- 
curred. I  express  no  opinion  upon  whether  I 
should  have  decided  the  Weir  Commissioners1  case 
in  the  way  it  was  decided,  although  Lord  Jus- 
tice Bramwell  has  added  his  great  authority  to 
that  decision. 

I  cannot  agree  with  Mr.  Benjamin's  argument 
that  if  there  was  no  negligence  there  was  a 
l  enunciation  of  the  property  by  the  owner,  and 
that,  therefore,  sect.  56  does  not  apply ;  I  confess 
I  cannot  agree  with  that,  even  supposing  there 
hfld  been  a  renunciation.  That  renunciation  takes 
place  after  the  rights  of  one  party  and  the  burdens 
of  the  other  have  accrued.  If  that  renunciation 
made  the  owner  cease  to  be  owner,  he  would  so 
cease  at  a  time  when  the  burden  has  already  been 
cast  upon  him,  and  after  the  time  when  sect.  56 
applies,  that  is,  after  the  right  and  the  burden 
have  accrued.  I  entirely  agree,  however,  that 
there  was  no  such  renunciation  in  this  case. 

Then  it  is  said  that  the  underwriters  were 
owners  at  the  time  when  sect.  56  was  applicable, 
and  this  would  be  so  if  it  were  true  that  by 
a  payment  in  full  the  underwriters,  to  all  the 
world,  and  for  all  purposes,  become  the  owners, 
and  have  the  property  in  them,  and  are  sub- 
rogated into  the  position  of  owners  from  the 
time  of  the  casualty,  because  the  casualty  which 
makes  the  underwriters  liable  may  have  occurred 
before  there  is  an  obstruction,  and  before  sect.  56 
applies  at  all.  But  I  do  not  think  it  necessary  to 
determine  whether  the  underwriters  can,  without 
their  own  consent,  become  owners.  I  am  inclined 
/  to  think  that  by  paying  the  total  loss,  or  by  accept- 
j  ing  notice  of  abandonment,  they  had,  as  between 
them  and  the  assured,  become  owners  at  the  time 
of  the  casualty,  but  I  think  that  is  a  relation  ex- 
isting between  them  by  virtue  of  the  contract 
into  which  they  had  entered,  and  not  a  relation 
which  can  affect  an  existing,  though  it  be  an  ac- 
cruing, right  of  a  third  person.  I  think,  therefore, 
that  they  cannot,  by  reason  of  that  contract, 
divest  the  existing  right  of  the  harbour  master, 
,  or  escape  from  the  burden  which  was  upon  the 
owner  at  the  time  of  the  casualty.  My  brother 
Bramwell  seemed  to  think  that  if  the  underwriters 
took  to  the  salvage  they  would  be  liable  to  the 
burden.  For  the  reasons  I  have  just  given  I  do 
not  agree  with  him.  I  cannot  think  that  any- 
thing which  the  underwriters  do,  or  which  the 
owner  does  after  the  time  when  the  harbour 
master's  right  has  accrued  or  begun  to  accrue,  can 
affect  the  position  of  the  harbour  master. 

Then,  in  answer  to  Mr.  Hardy's  question  as  to 
which  owner  is  to  say  how  the  wreck  is  to  be 
removed,  I  say  that  the  liarbour  master  ought 
not  to  consider  the  interest  of  either  party.  He 
has  to  consider  the  interest  of  the  harbour  only, 
and  get  rid  of  the  obstruction  in  a  reasonable 
way.  He  must  not  destroy  property  unreason- 
ably, but  he  has  no  right  to  entertain  the  ques- 
tion of  who  will  be  most  injured  or  benefited 
by  tlie   mode   in   which  he  performs    his  duty. 


The  result,  so  far  as  the  construction  ad  i 
cation  of  sect.  56  is  concerned,  is  that  Mr.  It 
is  liable,  and,  at  all  events,  primarily  lab* 

Then  comes  the  question  whether  we  «p) 
say  that  the  underwriters  were  liable  owi 
Norman.  I  confess  I  think  Order  XTir 
was  intended  for  the  very  purpose  of  a* 
such  a  case  as  this.  There  are  serenlf 
tions  arising  between  different  parties  al 
of  the  same  casualty  or  transaction.  la 
help  thinking  that  in  the  Court  of  Ck* 
formerly  the  underwriters  might  hro  I 
brought  in  so  that  the  rights  of  ewrjl 
might  be  adjudicated  upon.  Bole  13  apt 
the  court  may,  in  every  action,  u  deal  wia 
matter  in  controversy  so  far  as  regards  the  ii 
and  interests  of  the  parties  actually  before* 
apprehend  that  wora  "  actually  "  was  pat  i 
meet  such  a  case,  and  I  think  thtxmcssil 
made  plainer  by  what  follows :  "  The  cool j 
judge  may,  at  any  stage  of  the  proceeding**! 
upon  or  without,  the  application  of  either ; 
and  on  such  terms  as  may  appear  to  thei 
a  judge  to  be  just,  order  that  the  namr 
names  of  any  parties  or  party  whether  « [  " 
or  defendants  improperly  joined  be  si  rack  i 
that  the  name  or  names  of  any  party  or ; 
whether  plaintiffs  or  defendants,  who 
have  been  joined,  or  whose  presence  before  I 
may  be  necessary  in  order  to  enable  tai 
aff eotuaily  and  completely  to  adjudicate 
settle  all  the  questions  involved  in  the 
added."  I  apprehended  that  rule  was 
the  very  purpose  of  making  it  one  action 
of  two,  and  therefore,  under  the  rule  i 
should  have  thought  that  we  have  a  right*! 
an  order  as  between  the  two  defendant*; 
there  is  more;  I  think  it  clearly  made  oat  I 
the  consent  of  the  parties,  and  by  the 
Cleasby,  B.  made  upon  that  consent^ 
the  court  was  to  make  an  order  here  as ' ' 
the  two  defendants,  and  the  only  questior 
could  arise  between  the  two  defendant*,! 
tinguished  from  any  question  which  migiftj 
between  the  plaintiff  and  either  of  then, 
very  question,  whether  the  underwriters  r 
over. 

I  think  the  underwriters  here  are  not 
able    over.     First  of   all    it  is   said 
liable  over  by  the  suing  and  labouring* 
The  assured  here  have  not  sued  and 
all.     It  is  a  right  which  the  harbour 
and  which  he     has    exercised  as  agiast 
and  it  cannot,  to  my   mind,  be  broogbT 
the  clause.     Mr.    Hardy,    in  his 
gestion,  certainly  did  for  a  moment 
by  the   1717th    section   in  Phillips  on 
(3rd  edit.,  vol.  II.) :  "  Where  the  sail 
cumbered   with  a  lien   arising  out  of 
insured  against,  the  insurers  take  it 
such  charge."     I  think  the  case  is  ns»J 
within  that  section,  because  I  think  tot 
if  it  exists,  does  not  arise  out  of  the 
against.    There  would  be  no  lien 
a  new   and  independent  action  of 
master;  that  new  and  independent 
right  given  to  him  by  the  statute, 
cise  of  the  right  was  not  a  peril  u 
all.    This  is  a  peril,  if  this  d< 
which  shipowners  will  now 
liable  to ;  it  is  a  peril  against 
sure,  but  it  is  a  peril    against 
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i«we  not  hitherto  insured,  and  certainly  not 

this  contract. 

rudgment  for  plaintif.    Judgment  affirmed. 

citors  for  the  plaintiff,  HoUams,  Son,  and 

rd. 

icitors  for  the  defendant  Norman,  Marlcby, 

•  and  Stewart. 

icitors  for  the  underwriter,   Walton,  Bubb, 

Pattern. 

8ITTINGS    AT    LINCOLN'S    INN. 

BKfttd  by  J.  P.  Aspivall  and  F.  W.  Rai»,  Esqs., 
Btrristers-*t-Law. 


APPEAL  FROM  THE  PROBATE,  DIVORCE,  AND 
ADMIRALTY  DIVISIONS  (ADMIRALTY). 

Friday,  March  9, 1877. 

*«  Jakes,  Mellish,  and  Baggallay,  L.JJ.) 

Wednesday,  April  18,  1877. 

ore  Jessel,  M.R.,  James,  Mellish,  and 
Baggallay,  L.JJ.) 

The  Daioz. 

tsory  pilotage— Onus  of  proof— Costs — Mer- 
chant Shipping  Act  1854,  s.  388. 
Ae  defence  of  compulsory  pilotage  is  relied 

in  a  collision  cause,  the  onus  of  proving 
pence  on  the  part  of  the  defendants  or  their 
Mi*  causing  or  contributing  to  the  collision, 

ike  plaintiff. 
^Tavigaton  Company  v.  Barclay  (1  App.  Cos. 

36  L.  T.  Rep.  N.  S.  379)  followed.  The 
iL.  Rep.  1  P.  C.  432;  16  L.  T.  Rep.  N.  S. 

disapproved. 
3  suxt  (instituted  in  Admiralty  Division)  is 
tssed,  or  an  appeal  succeeds  on  the  ground 
%Ke  defence  of  compulsory  pilotage  is  esta- 
s<Z,  no  order  will  be  made  as  to  costs  either 

•  or  on  appeal,  (a) 

bwann  (A.  Rep.  4  Ad.  8c  Ecc.  187 ;  30  L.  T. 
N.  S.  537)  followed. 

as  a  motion  made  by  leave  of  the  court  as 
■•  The  cause  was  instituted  in  the  Probate, 
3,  and  Admiralty  Division  (Admiralty)  by 
-serai  Steam  Navigation  Company  owners 
steamship  Pilot,  against  the  Spanish  steam- 
atVw  for  damages  occasioned  by  a  collision 
o  these  vessels   which  took  place  in  the 

on  the  25th  Nov.  1875.  The  defence  of  the 
alleged  (1)  that  the  collision  was  occasioned 

negligence  of  the  Pilot  steamship,  (2)  that 
*he  result  of  inevitable  Occident,  (3)  that 
lots  was  at  the  time  in  charge  of  a  pilot 
*d  by  compulsion  of  law,  and  that  if  any 

attached  to  the  Daoiz    for  the  collision 

solely  attributable  to  the  fault  and  inca- 
of  the  pilot,  and  not  to  any   neglect  or 

on  the  part  of  the  master  and  crew,  and 
nder  the  circumstances  the  defendants 
tempted  from  liability  by  sect.  388  of  the 
at  Shipping  Act  1854. 
plaintiffs  joined  issue  simply  on  these 
>»  and  on  the  19th  June  1876,  the  cause 
i*   for  hearing  before   Sir  R.   Phillimore 

by  Trinity  Masters.  In  the  course  of  the 
^jbb  admitted  by  the  defendants,  that  their 

*%onld  appear  that  this  rule  as  to  costs  only 

*  OM6I  in  the  Admiralty  Division  or  on  appeal 
k  division,  where  the  suit  is  instituted  in  another 
*€  the  High  Court,  the  ordinary  rale  that  costs 
hsj  •vent  holds  good  :  (See  The  General  Steam 
*m  Company  v.  London  and  Edinburgh  Shipping 
f9mUT.  Rsp. N. 8. 748.) 


vessel  the  Daoiz  was  to  blame  for  the  collision, 
and  the  only  question  which  the  court  had  to 
decide  was  whether  the  defendants  were  exempt 
from  liability  by  reason  of  the  orders  of  the  pilot, 
whose  employment  was  compulsory,  being  obeyed. 
Butt,  Q.C.  and  Glarhson  for  plaintiffs. 
Webster  and  W.  PhiUimore  for  defendants. 
Sir  Robert  Phillimore,  following  the  principle 
of  the  Iona  (L.  Rep.  1  P.  C.  432 ;  16  L.  T.  Rep.  N.  8. 
158)  and  the  Velasquez  (L.  Rep.  1  P.  C.  494;  16 
L.  T.  Rep.  N.  S.  777)  held  that  the  onus  of  proof 
lay  on  defendants,  setting  up  the  defence  of  com- 
pulsory pilotage,  to  show  that  the  pilot's  orders 
were  understood  and  obeyed,  and  decided  that  the 
proof  was  not  conclusively    made   out,  adding: 
"  It  appears  to  me,  for  the  reasons  I  have  already 
given,  to  be  a  matter  not  of  certainty  at  all,  but 
of  doubt,  and  therefore  I  must  pronounce  what 
was  formerly  called  a  deficit  probatio,  that  there  is 
not  that  sufficient  proof  which  the  exigency  of 
the  law  requires  in  the  case." 

From  this  judgment  the  owners  of  the  Daoiz 
appealed,  and  on  the  9th  March  1877,  the  appeal 
was  heard  before  James  and  Mellish,  L.JJ.  and 
Baggallay,  J.  A,  when  the  court,  following  the  deci- 
sion of  the  House  of  Lords  in  Clyde  Navigation 
Company  v.  Barclay  (ante,  p.  390 ;  L.  Rep.  I  Aop. 
Cas.  790;  36  L.  T.  Rep.  N.  S.  379)  (which  case 
was  not  at  the  time  of  the  decision  of  the  court 
below  reported)  held  that  the  pilot  in  oharge 
of  the  Daoiz  was  primarily  responsible  for  the 
collision,  and  that  the  owners  were  therefore 
exempt  from  liability,  the  plaintiffs  not  having 
shown  contributory  negligence  on  their  part, 
and  accordingly  reversed  the  decree  of  the  court 
below  on  that  ground.  In  drawing  up  the  decree 
of  the  court  a  question  arose  with  regard  to 
the  costs  of  the  cause  below  and  on  appeal,  and 
on  the  18th  April  1877,  an  application  was  made 
to  the  court,  consisting  of  Jessel,  M.R.,  James, 
Mellish,  and  Baggallay,  L. JJ.,  for  direction  on  the 
point. 

Webster,  for  the  owners  of  the  Daoiz,  contended 
that  as  it  was  the  universal  rule  in  the  Court  of 
Appeal  (Practice  of  the  Court,  W.  N.  1875, 
pp.  185, 186)  that  costs  should  follow  the  event, 
there  was  no  reason  why  a  defendant,  succeeding 
on  the  defence  of  compulsory  pilotage,  should 
not  be  entitled  to  his  costs. 

Clarhson. — It  has  been  the  universal  rule  in 
the  Court  of  Admiralty  and  in  the  Privy  Council 
in  Admiralty  Appeals  that  where  a  defendant  suc- 
ceeded on  the  ground  of  compulsory  pilotage,  no 
costs  were  given.  The  Schwann  (2  Asp.  Mar.  Law 
Cas.  259;  L.  Rep.  4  Ad.  &  Ecc.  187;  30  L.  T. 
Rep.  N.  S.  537)  and  this  court  will,  in  Admiralty 
Appeals,  follow  the  practice  of  the  Privy  Council. 
The  City  of  Cambridge,  ante,  p.  307;  35  L.  T.  Rep 

N.  8.  781 ; 
The  Corinna,  ante  p.  307 ;  35  L.  T.  Rep.  N.  S  781. 

Webster  in  reply. 

Jessel,  M.R.— The  rule  acted  on  in  the  Admi- 
ralty Court  in  cases  like  the  present  was  that 
when  the  owners  of  a  vessel  were  relieved  from 
liability  on  the  ground  of  compulsory  pilotage,  no 
costs  were  given  on  either  side,  and  the  same 
rule  ought  to  apply  in  the  Court  of  Appeal ; 
there  wul,  therefore,  be  no  costs  on  eittrer  side  in 
the  court  below  or  in  the  Court  of  Appeal. 

James,  Mellish,  and  Baggallay,  L.JJ.,  con- 
curred. 

Solicitors :  Lowless  and  Co. ;  Batham. 
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Beported  by  J.  P.  Asfivall,  and  P.  W.  IUius,  Esqrs., 

Barristen-at-Law. 


Tuesday,  July  31, 1877. 
The  Jones  Brothers. 

Judgment  debt — Interest — Salvage  award — 1  Sf  2 
Vict.  c.  110,  s.  17 — The  Supreme  Court  of  Judi- 
cature Act  1873,  s.  76. 
Since  the  incorporation  of  the  High  Court  of  Ad- 
miralty  in  the  High  Court  of  Justice,  an  award 
of  salvage  is  a  judgment  debt,  and  as  such  bears 
interest  from  the  date  of  entry  of  judgment,  the 
taxed  costs  bearing  interest  from   the   date  of 
signing  of  the  allocatur,  (a) 
This  was  an  application  on    behalf  of    certain 
salvors,  that  the  owners  of  the  Jones  Brothers  and 
their  bail  should  be  ordered  to  pay  interest  to  the 
plaintiffs  on  the  amount  of  salvage  awarded  by 
the  court  to  be  dne  to  them  for  services  rendered 
to  the  Jones  Brothers,  and  also  on  the  salvors'  taxed 
bill  of  costs. 

W.  PhiUimore,  for  the  plaintiffs,  admitted  that 
it  had  not  been  the  practice  in  the  High  Court  of 
Admiralty  to  allow  interest  on  awards  of  salvage, 
and  that  1  &  2  Vict.  c.  110,  s.  17,  did  not  apply  to 
that  court,  bnt  since  the  passing  of  the  Judicature 
Aots,  sect.  76  of  the  Act  of  1873  extends  the 
operation  of  the  first-named  statute  to  all  judg- 
ments of  the  High  Court,  and  therefore  to  an 
award  of  salvage. 

Pritchard  for  the  defendants,  owners  of  the 
Jones  Brothers. — The  practice  of  the  High  Court 
of  Admiralty  will  be  followed  by  this  Division 
where  no  speoial  rule  is  made  to  the  contrary. 
An  enactment  referring  to  other  courts  cannot 
apply  to  a  case  of  salvage,  which  is  still  in  the 
exclusive  jurisdiction  of  the  division. 

Sir  R.  Phillimore. — Since  the  passing  of  the 
Judicature  Acts  this  court  is  bound  to  follow  the 
practice  laid  down  for  the  High  Court  of  Justice ; 
and  by  sect.   76  of    the  Act  of   1873,  the  Act 

(a)  Apart  from  1  &  2  Viot.  o.  110,  i.  17,  interest  on  a 
judgment  debt  in  any  Division  from  date  of  entry  oan  now 
be  levied  by  the  sheriff  under  the  provisions  of  the 
Supreme  Court  of  Judicature  Aot  1875,  Son.  I,  Order 
XLII.,  role  14,  whioh  is  itself  almost  identical  with 
E.G.H.T.  1853,  rule  76,  whioh  carried  ont  the  principle 
of  1  &  2  Viot.  c.  113,  s.  17,  so  far  as  the  courts  of  com- 
mon law  were  concerned. 

1  &  2  Viot.  o.  110,  s.  17,  enaots,  "  that  every  judgment 
shall  carry  interest  at  the  rate  of  41.  per  cent,  per  annum, 
from  the  time  of  entering  up  the  jnagment,  or  from  the 
time  of  the  commencement  of  this  Aot  (1st  Oct.  1838),  in 
oases  of  judgment  then  entered  up  and  not  carrying 
interest,  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  suoh 
judgment 

Sects.  18  and  21  of  the  same  Aot,  whilst  extending  the 
Aot  to  decrees,  &o.,  of  the  Court  of  Chancery  and  judg- 
ments of  the  Courts  of  Common  Pleas  of  Lancaster,  and 
Pleas  at  Durham,  and  to  orders  as  to  costs  and  other 
matters,  make  no  mention  of  the  High  Court  of  Ad. 
miralty  or  the  judges  thereof. 

The  Supreme  Court  of  Judicature  Aot  1873,  a.  76, 
enaots  that  "  All  Acts  of  Parliament  relating  to  the 
several  courts  and  judges,  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice  ....  or 
wherein  any  of  such  courts  or  judges  are  mentioned, 
shall  be  construed  and  take  effect  so  far  as  relates  to 
anything  done,  or  to  be  done,  after  the  oommenoement 
of  the  Aot,  as  if  the  said  High  Court  of  Justice  .... 
and  the  judges  thereof  respectively,  as  the  case  may  be, 
had  been  nam*1*  th*»rpiTi  instead  of  i»noh  onnrt«  or  judges 
whose  jur.sdioiion  i*  so  transferred  respectively." 


1  &  2  "Vict.  o.  110  applies  to  every  D 
the  High  Court,  and  sect.  17  of  that  A 
that  judgment  debts  shall  bear  interest 
of  entry.  I  nha.ll  allow  interest  ontfanj 
from  the  2nd  June,  the  day  on  wfak 
entered,  and  on  the  costs  from  the  1 
the  day  on  which  the  allocator  was  i 
shall  not  allow  the  costs  of  this  appticttk 
question  is  a  new  one  in  this  court 

Solicitors  for  the  plaintiffs,  Fielder  and 
Solicitor  for  the  defendants,  Prikkad  a 


May  8,  June  22,  and  July  17. 

Thb  Ctbelb. 

Salvage — Pleadinq — Loss  of  prospective  « 
— Bight  of  vessels  in  the  civil  service  of  a  I 
ment  department  to  salvage  —  "Her  M 
ships  " — The  Merchant  Shipping  Ad  18& 
.18  Vict.  c.  104,),  99.  484,  485—  The  Harb 
Passing  Tolls,  $c.  Act  1861  (24  £  25  Tut 
A  paragraph  in  a  statement  of  claim  for  i 
stating  that  by  rendering  the  talvafti 
the  salving  vessel  had  been  prevented  frimi 
ing  information  which  would  have  nsi 
profitable  employment,  ordered  to  bettndi 
relating  to  matters  which  the  court  could  4 
into  consideration  in  estimating  the  wiaj 
services. 
The  Board  of  Trade  com  claim  salvage  kni 
services  rendered  by  vessels  employed  if  II 
and  about  a  public  harbour,  the  prvpertf.ki 
is  vested  in  the  Board  of  Trade.  Suck  mi 
not  " Her  Majesty* s  ships "  within  tk is< 
of  sects.  484,  485  of  the  Merchant  StiffM 
1854,  and  the  commanders  and  crewt  f 
vessels  are  entitled  to  sue  for  and  obiak  fl 
reward  for  their  services  without  Msk 
previous  consent  of  the  Admiralty  to  m 
doing. 
Amount  awarded  as  salvage  ordered  toUfm 

court  pendinq  appeal. 
This  was  a  cause  of  salvage  instituted  «1 
of  the  owners,  masters,  and  crew  of  the  is* 
Ben  Achiet  against  the  screw  steamer  Cykkj 
cargo,  for  services  rendered  to  her  on  tbeli 
25th  Dec.  1876,  by  the  Ben  Achie  and  thesMsJ 
Vulcan,  and  lifeboat  Bradford. 

The  owners  of  the  Cybele  and  of  the 
board  her  intervened  and  served  noti*J 
the  Supreme  Court  of  Judicature  Act 
I,  Order  XVI.,  r.  17,  on  the  Board  of 
owners    of    the    steamtug    Vulcan  and 
Bradford,  and  appearances  were  entered  r 
of  the  Board  of  Trade  and  the  masters  i 
of  the  Vulcan  and  Bradford. 

The  statement  of  claim  on  behstfofj 
Achie,  delivered  on  the  26th  April  1$ 
(inter  alia). 

On  the  24th  of  Deo.  1876,  while  the  5jj 
lying;  at  anchor  off  Deal  Pier  a  waiting  ow 
managing  owner  in  reply  to  her  maitar'a, 
suoh  owner,  the  attention  of  those  on " 
about  1030  p.m.,  attracted  by 
light  vessel. 

And  then,  after  proceeding  to  d« 
of  the  salvage  services,  and  the 
ing  them  taken  by  the   Vulcan  audi 
cecded  as  follows : 

31.  On  arriving  off  Deal  the 
received  the  expected  telegram  fro**1 
directing  him  to  pxooeed  to  WeyaM 
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doli  the  nun  of  .£185  would  have  been 
telegram  would  have  been  received  on 
■•nit  (f  had  the  Bon  Acfcie  remained  at  har 
id  Cy&ete,  being  deprived  of  her  steam 
ring  only  one  anchor,  the  master  of  the 
innined  to  remain  by  the  Cybele,  and  did 
i  fulfil  the  Mid  Wnvmouth  engagement, 
o  kit*  to  do  to. 

iriug  her  uid  tervioes,  th*  Ben  Achie'i 
uaged  to  the  extent  of  jfi50,  and  iht  lost 
er  iaid  Weymouth  engagement,  and  the 
ewtor  worth  £26. 

rs,  masters,  and  orews  of  the  Vulcan  and 
appeared  in  toil  aotion,  and  claim  ealvege 

.y  1877,  If.  Q.  F.  Phillimore,  tor  the 
loved  the  court  under  the  Supreme 
dicature    Act   1875,    Scb.    I.,   Order 

1,  to  strike  out  thy  31at  paragraph 
le  printed  above  in  italics  in  the 
jh    of    the    statement    of    claim,  as 

and  irrelevant.  A  loss  of  market 
arable  in   an    aotion    of  tort    (The 

p.  399 ;  L.  Bep.  2  P.  D.  118 ;  36 
J.  S.  388),  and  therefore,  d  fortiori, 
woverable  in  an  action  of  cou- 
j,  it  raises  a  aide  iaane  altogether, 
r  the  Ben  Ackie  could,  or  could  not, 

the  money,   and   is   therefore    em- 

son  for  the  plaintiffs. — The  pleading 
imilar  in  nature  to  that  which  is 
n  a  salvage  service  is  rendered  by 
which,  in  consequence  of  rendering 
voyage;  {he  plaintiffs  do  not  claim 
to  that  particular  amount,  but  only 
if  it  should  be  taken  into  considera- 
aing  the  amount  of  salvage  due  to 

iUimore  in  reply. 

uxors  granted  the  application  on  the 
le  paragraphs  objected  to  asserted  a 
■emote  a  nature  for  the  oonrt  to  take 
-at ion  in  awarding  salvage,  and 
Tank.  31  and  the  portions  of  para- 
icted  to  to  be  struck  ont  with  costs, 
lefendanta  a  week  to  plead. 


the  defendants  delivered  their  state- 

00,  alleging  (inter  alia) 

!  of  Trad*  are  the  owners  of  the  Vulcan, 

Lifeboat  Institution  are  the  owner*  of  the 
Aer  the  Board  of  Trade,  nor  the  National 
tion,  hsTe  made  or  could  make  any  olaim 
in  reapeot  of  their  ownership  of  their 
Is,  and  the  taokle  belonging  to  them, 
atement  of   defence   the    plaintiffs 

amendment  {inter  alia),  that  the 
de,  and  not  the  Natiomil  Lifeboat 
-ro  owners  of  tho  Bradfor  t;  that  the 
e  could  make,  and  did  mikVc,  a  claim 
ioth  vessels  and  their  tackle,  and  to 
defendants  rejoined : 

lanta  join  issue  on  eo  mnoh  ot  the  2nd 
i*  reply  aa  relate*  to  the  Native!  Lift. 

ante  demnr  to  io  mnoh  of  the  2nd  part- 
ly ai  relates  to  the  Board  ot  Trade,  and 
io.ii  bed  in  law,  on  the  ground  that  it* 


he  demurrer  came  on  for  argument 
ses  of  the  argument  it  was  taken  for 
ho  Bradford  as  well  as  the  Vulcan 
.o  Board  of  Trad*. 


The  argument  turned  on  the  Merchant  Shipping 
Aot  1854  (17  &  18  Vict.  o.  104)  (<i)  and  the 
Harbours  and  Passing  Tolls,  &o.,  Act  1861 
(24  &  25  Tiot.  o.  47)  (6). 


(a)  Seat.  464.  In  oaesi  where  salvage  serrioes  are  ren- 
dered by  any  ships  belonging  to  Her  Majesty,  or  by  the 
commander  or  crew  thereof,  no  elaim  shall  be  made  or 
allowed  for  any  lose,  damage,  or  risk  thereby  caused  to 
snoh  ship,  Or  to  the  Storee,  taokle,  or  furniture  thereof,  ' 
or  tor  the  nae  of  any  stores  Or  other  article*  belonging  to 
Her  Majoetir  supplied  in  order  to  effect  eueh  serrioes,  Ot 
for  any  other  expense  or  loss  sustained  by  Her  Majesty 
by  reason  of  snoh  *erviaes. 


finally  adjudicated  upon  unless  the  oontent  of  the  Aci. 
miralty  has  first  been  obtained,  snob  consent  to  be  signi- 
fied by  writing  under  the  hand  of  the  Secretary  to  the 
Admiralty,  and  if  any  person  who  has  originated  pro- 
ceedings in  respect  of  scy  snoh  olaim  fails  to  prove  snoh 
consent  to  the  satisfaction  of  the  oonrt,  his  suit  shall 
stand  dismissed,  and  he  shall  pay  all  the  ooste  of  *ooh 
proceedings  ;  provided  that  any  document  purporting  to 
give  snoh  consent  and  to  be  signed  by  the  Secretary  to 
the  Admiralty  shall  be  prima  facie  evidence  of  snoh  con- 
sent having  been  given. 

[b)  Seut.  2.  Jntheoonttruotionaf  this  Aot  the  fallowing 
expressions  shall  have  the  meanings  hereby  assigned  to 
them,  unless  snoh  meanings  are  inoonsistent  with  the 

The  expression  "Board  of  Trade"  shall  mean  the  com- 
mittee of  Privy  Council  appointed  for  the  consideration 
of  matters  relating  to  trade  and  forming  plantations,  Ao. 

Beet.  82.    On  and  after  the  let  Jan.  1863  the  harbour 


res  of  imposing, 
i,  of  purohaaiiig 


and  personal,  rested  in  the  trustees  o  ___ 
boar,  or  in  any  person  in  trust  for  the  purposes  of 
the  said  harbour,  with  their  actnal  and  reputed  appur- 
tenanoes,  subject  to  all  leases,  oontracts,  charges,  or 
other  liabilities  effecting  the  same,  shall  be  transferred  to 
and  are  hereby  vetted  in  the  Board  of  Trade, 

Sect  23.  All  powers,  rights,  and  privileges  of  impo 

collecting,  or  recovering  any  taxes  or -1—   "' "" 

any  lands,  or  of  doing  any  other  matter  or  uung  nutting 
to  the  said  harbour  of  Bamsgate,  or  the  property 
belonging  thereto,  which  may  by  virtue  of  any  Ant  of 
Parliament,  charter  or  otherwise,  be  vested  in  or  i-ior. 
oisesble  by  the  trustees  of  Bamsgate  Harbour,  shall  be 
transferred  to  and  are  hereby  vested  in  the  Board  of 
Trade. 

Sect  28.  On  and  after  the  1st.  Jsn.  1862  the  Board  of 
Trade  shall  be  entitled  to  receive  a  paroentage  of  51.  in 
liable  to  be  paid  in 


the  hundred  on  all  salvage  paid  o 


ia  paid  over  to  the  salvors,  and  shall  be  recoverable  by 
the  tame  meant  by  which  the  salvage  it  recoverable. 

Sect.  32.  The  Board  of  Trade  shall,  whilst  Bamsgate 
Harbour  remains  in  their  hands,  render  to  the  Commit. 
tioners  of  Hsr  Majesty's  Treasury  periodical  accounts 
of  the  whole  of  the  receipts  and  expenditure  in  reapeot 
thereof  ;  each  accounts  to  be  nlgoed  and  declared  to  by 
the  accountant  appointed  by  the  Board  of  Trade  for  that 
purpose,  and  the  said  commissioners  shall  oauss  th* 
same  to  be  examined  and  audited  in  such  manner  asthsy 
thick  fit. 

Scot.  36,  If  at  anytime  whilst  the  harbour  of  Bems- 
gnto  is  vested  in  the  Board  of  Trade,  the  income  and 
applicable  to  the  purposes  of  managing,  main- 
end  improving  ths  said  harbonr  of  Bamsgate 
ffioient  for  enoh  purposes,  or  for  the  other  pur. 
poses  to  which  ths  said  Bamsgate  Harbour  fund  la 
applicable,  it  shall  be  lawful  for  th*  commissioners  of 
Her  Majesty's  Treasury  to  advance  inch  sum*  as  may 
be  requisite  for  the  aala  purpose*  oat  of  money*  to  be 
provided  for  the  purpose  by  Perliami 

Sect.  80.  For  the  purpi 
"  The  Harbours,  Dock*,  l 
shall  be  deemed  to  be  in* 
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Adm.] 


The  Ctbelk. 


Myburgh  and  W.  0.  F.  Phillimore,  for  the  de- 
fendants, in  support  of  the  demurrer. — The  Vulcan 
and  Bradford  are  vessels  in  the  service  of  the 
Crown,  and  as  such  are  precluded  from  recovering 
for  salvage  services  by  the  Merchant  Shipping  Act 
1854  (17  <fc  18  Vict.  c.  104),  s.  484.  Their  crews 
are  salvors,  but  probably  are  precluded  from 
having  any  salvage  remuneration  allotted  to  them, 
unless  they  have  previously  the  consent  of  the 
Admiralty  to  sue  for  it  in  accordance  with  the  Mer- 
chant Shipping  Act  1854  (17  A  18  Vict.  c.  104), 
s.  485.  That  question,  however,  does  not  arise  at 
present,  though  it  may  become  important  here- 
after. [Sir  K.  Phillimore. — It  is  important  to 
this  extent,  that  if  I  have  not  power  to  award 
salvage  you  cannot  give  it  me.]  These  vessels 
under  the  Board  of  Trade  are  in  the  same  situa- 
tion as  revenue  cruisers  under  the  Custom-house. 
It  may  be  that  the  leave  of  the  Admiralty  is 
necessary  to  enable  the  crews  to  recover,  but  the 
Board  of  Trade  are  by  sect.  484  precluded  in  any 
case  from  recovering  for  the  services  rendered 
by  the  ships  as  distinguished  from  the  crews. 
Sect.  484  is  not  confined  even  to  ships,  but 
to  all  stores  the  property  of  Her  Majesty,  e.g., 
ropes  from  a  gun  wharf,  Ac.,  and  under 
that  comprehensive  definition  these  vessels 
must  come,  though  sect.  485  may  only  apply 
to  the  crews  of  Her  Majesty's  ships  com- 
monly so  called,  i.e.,  vessels  in  the  military 
marine  service  of  the  Crown.  Sect.  484  is  not 
confined  to  such  vessels ;  a  vessel  in  the  civit 
service  of  the  Indian  Government,  commanded 
by  a  person  without  a  commission  from  the  Crown, 
is  within  it:  (The  Cargo  ex  Woosung,  1  P.  D.  260; 
35  L.  T.  Rep.  N.  S.  8 ;  3  Asp.  Mar.  Law  Cas.  239.) 
The  ratio  decidendi  there  was,  that  the  ship 
was  ordered  on  the  service  by  the  representa- 
tive of  the  Government,  and  her  services  being 
gratuitous,  an  agreement  made  by  her  captain 
including  those  services  was  inequitable.  This 
is  the  same  case,  except  that  there  is  no 
agreement.  The  vessel  belonging  to  Her 
Majesty  must  give  its  services  gratuitously, 
whether  by  special  order  or  not,  and  therefore 
cannot  recover  in  respect  of  them.  Even  indepen- 
dently of  the  Merchant  Shipping  Act  it  is  con« 
trary  to  public  policy  that  a  vessel  in  any  sense 
belonging  to  the  public  should  receive  salvage  for 
her  services  :  (H.M.S.  Thetis,  3  Hagg.  61  ;  The  Lord 
Dufferin,  7  Notes  of  Cases,  Sup.  XXX1IL).  The 
prooerty  in  these  vessels  is  vested  absolutely  in 
the  Board  of  Trade  by  sect.  22  of  the  Harbours  and 
Passing  Tolls,  &c.,  Act  1861  (24  &  25  Vict.  c.  47), 
as  denned  by  sect.  2  of  the  same  Act,  and  to 
show  that  it  was  the  intention  of  the  Legislature 
to  preserve  generally  the  provisions  of  the 
Merchant  Shipping  Act,  a  special  provision 
as  to  salvage  is  made  by  sect.  28,  which 
allows  the  Board  of  Trade  a  percentage  of 
5  per  cent,  on  all  salvage  earned :  this  provision 
would  be  meaningless  if  their  own  vessels  could  earn 
salvage.  If  an  award  be  made  in  respect  of  the 
vessels'  services  the  Board  of  Trade  can  only  claim 
under  the  statute  5  per  cent. ;  and  what  becomes  of 
the  remaining  95  per  cent.  ?      The  Act  refers  to 

for  the  purposes  of  anon  incorporation  this  Aot 
shall  be  deemed  to  be  "  the  Special  Aot."  The  rates 
and  money b  hereby  made  leviable  on  account  of  the 
harbour  of  Bamsg&te  shall  be  deemed  to  be  "  the  rates 
puthorispd  to  be  levied  by  the  Rpwrfal  Act:"  and  the 
Board  of  Trade  shall  be  deemed  to  be   he  undertakers. 


several  other  harbours,  but  makes  prork 
those  harbours  different  from  those  b 
Ram  s gate  Harbour.  Sects.  32  and  36  riw 
was  the  intention  of  the  Legislature  thai 
gate  Harbour,  with  all  its  appurtenanca 
be  a  public  harbour,  an4  therefore  the  I 
Trade,  as  owning  it,  are  acting  as  the  m 
the  public,  that  is  as  the  officers  of  the  ( 

E.  C.  Clarkeon  (with  him  Cohen,  Q.CJ 
plaintiffs.— The  Vulcan  has  already  ob 
occasions  been  awarded  salvage.  The  into 
the  Harbours  and  Passing  Tolls  Act  win 
simplify  the  previously  troublesome  provin 
keeping  up  harbours  of  refuge  at  Eanugtt 
other  places  by  levying  tolls  onpasiinjjaiqpi 
for  that  object  the  property  in  the  m 
and  its  appurtenances,  including  this  fyl 
vested  in  the  Board  of  Trade  as  trues] 
the  preservation  of  the  harbour,  but  all  the  , 
of  the  predecessors  in  title  are  preserved  bjrj 
23,  and  amongst  those  rights  is  the  ordmiij 
of  a  private  shipowner  to  salvage.  Sea  28i 
expressly  that  the  Board  of  Trade  has  a  rigs] 
percentage  on  salvage  earned  bj  third  i A 
who,  in  the  course  of  the  salvage  aero 
use  of  the  harbour,  t.e.  of  the  stores,  &«  fa 
ing  to  the  Board  of  Trade,  but  that,  whflrti 
moves  any  doubts  which  might  arise  as  tof 
of  the  Board  of  Trade  to  salvage  with  n 
the  use  of  the  harbour  generally,  does  nolo 
with  their  right  as  owners  to  salvage  earned! 
own  vessels :  they  have  5  per  cent,  on  ail  i 
earned  by  those  using  the  harbour,  and  csm 
it  as  salvage  is  recovered,  which  shows  tastli 
contemplated  that  they  should  be  able  ioj 
salvage*  They  may  very  possibly  be  • 
per  cent,  on  the  salvage  earned  by  the 
crew  of  the  tug  and  lifeboat;  but  if  so,  tkrfl 
addition  to,  and  not  in  substitution  for,  anj«" 
they  may  be  entitled  to  in  respect  of  the  se 
the  vessels  themselves.  Sect.  39,  which 
that  the  Board  of  Trade  shall  pa 
gate  Harbour  be  deemed  the  ''unde? 
within  the  meaning  of  the  Harbour  Docbj 
Piers  Clauses  Act  1847,  shows  that  they 
considered,  so  far  as  the  ownership  of  pf 
concerned,  as  private  individuals,  and  n* 
servants  of  the  Crown.  The  master  of  the  W 
an  ordinary  steamtug  employed  for  hsrbw 
general  purposes,  cannot  be  called  a 
in  Her  Majesty's  service  within  the 
sect.  484  of  the  Merchant  Shipping  Art 
&  18  Vict.  c.  104). 

Myburgh  in  reply. 

Sir  R.  Phillimore. — In  this  case  a  , 
some  curiosity  and   nicety  is  raised  for*! 
time  in  this  court  as  to  the  construction  cfj 
sections  of  the  Merchant  Shipping  Atffl 
connection  with  the  provisions  of  24  4  ■] 
c.  47,  entitled  "  An  Act  to  facilitated*" 
tion  and  Improvement  of  Harbours  bjj 
Loans   to  Harbour  Authorities;  to 
ing  Tolls,  and  for  other  purposes." 

Now,  it  must  be  taken  as  admitted  W 
pose  of  the  present  discussion,  that  W 
steamship  and  the  Bradford  lifeboat  bothr 
to  Ramsgate  Harbour,  and  that  they  r- 
h arbour  to  render  salvage  service!, 
being  already  admitted,  the  question ^ 
on  the  demurrer,  is  whether  the  Ft 
Bradford  are  Her  Majesty's  shipakj 
which  that  phrase  is  used  in  the  *■ 
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sects.  484,  485.  If  they  are  such 
meration  at  all  can  be  claimed  in 

vessels  themselves,  and  the  crews 
i  and  master  of  the  Vulcan  can  only 
eration   for   salvage  services  after 

permission  of  the  Lords  of  the 
make  snoh  a  claim.  (His  Lordship 
sections  of  the  Merchant  Shipping 
>  and  set  ont  above,  and  proceeded  0 
istion  is  whether  there  is  any  distinc- 
'  ships  belonging  to  Her  Majesty," 
id  "  Her  Majesty's  ships,"  in  sect, 
able  to  see  any  distinction  between 
ons,  and  think  that  the  two  sec- 
ri  materid,  and  that  they  both  relate 
[er  Majesty's  ships  in  regard  to 
lared  that  no  salvage  reward  shall 

far    as     their    commanders    and 

acerned,  without   the    consent   of 

the    Admiralty    to    the    olaim. 

i  of  the  defendants  in  support  of 

s  now  brought  forward  for  the  first 

fact  that  the  Vulcan  is  not  what 
i  novu8  hospes  in  this  court  does  not 
'  difficulty  that  may  arise  on  the 
:  the  above  section.  How,  then,  is 
ion  of  these  provisions  of  the 
iping  Act  1854  affected  by  the  Har- 
iing  Tolls,  Ac.,  Aot  1861 P   It  is  said 

material  words  in  the  later  Aot 

present  question  are  those  whioh 
>,  ante)  provide  that  the  harbour  of 
that  time  vested  in  the  trustees  of 
lall  be  transferred,  with  all  its  inci- 
oard  of  Trade,  who  are,  it  is  con- 
Lstee8  of  Bamsgate  Harbour.  Then 
vision  which  appears  to  me  very 
contention  of  the  defendants  (sect, 
that  the  Board  of  Trade  shall  re- 
acre  on  salvage  earned  by  all  ves- 
harbour — notby  any  vessel  belong- 
bour,  but  in  respect  of  any  vessel 
le  harbour.  I  cannot  come  to  any 
herwise  than  in  favour  of  the 
igh  I  admit  the  case  may  be  plan- 
le  other  way.    I  cannot  think,  on 

those  sections  of  the  24  &  25  Yiot., 
late  to  Bamsgate  Harbour,  that  it 
ion  of  the  Legislature  to  place  the 
iteamtug  belonging  to  Kamsgate 
i  before  the  Aot  were  owned  by  the 

harbour,  nnd  therefore  must  now 
ae  Board  of  Trade,  in  the  category 
•,y's  ships.  It  is  true  that  in  one 
dean  and  the  Bradford  are  to 
1    as    belonging    to     the    Crown 

belong  to  the  Board  of  Trade, 
1  of  Trade  is  a  department  under 
at  still  Acts  of  Parliament  must 
;he  light  of  common  sense,  and 
wording  of  the  sections  I  have  re- 
n  of  opinion  that  this  attempt  to 
and  the  lifeboat  belonging  to 
•hour  in  the  category  of  Her 
s,  and  therefore  within  the  provi- 
sions of  the  Merchant  Shipping 
ting  to  salvage  services  rendered 
>s    cannot  be    successfully    main- 

'ore  pronounce  against  the  demurrer. 

s  then  heard  on  the  merits,  before 

N.S. 


the  judge,  assisted  by  two  of  the  Elder  Brethren 
of  the  Trinity  House.  It  was  proved  that  the 
Bradford  was  the  property  of  the  Board  of  Trade, 
and  not  of  the  National  Lifeboat  Institution  ; 
there  was  no  evidence  that  the  consent  of  the 
Admiralty  had  been  obtained  by  the  master  of 
the  Vulcan  and  crew  of  that  vessel  and  the  Brad- 
ford  to  the  prosecution  of  their  claims.  After 
hairing  the  evidence  as  to  the  nature  of  the  ser- 
vices rendered, 

The  Court  awarded  5002.  to  the  owners,  master, 
and  orew  of  the  Ben  Achie,  and  1200L  to  the 
Board  of  Trade,  as  owners,  and  to  the  masters 
and  crews  of  the  Vulcan  and  Bradford. 

July  17. — W.  0.  F.  Phillimore  moved  the  court 
for  a  stay  of  execution  pending  appeal  to  the 
Court  of  Appeal  as  to  the  right  of  the  Board  of 
Trade  to  recover  salvage  in  respect  of  the  Vulcan 
and  Bradford. 

E.  C.  Glarhson,  contra. 

The  Court  directed  execution  to  be  stayed  till 
the  second  week  in  November,  and  subsequently, 
on  the  application  of  E.  0.  Clarkson,  ordered  the 
money  awarded  to  be  brought  into  court  and 
applied  to  the  purchase  of  Exchequer  Bonds. 

Solicitors  for  plaintiffs,  Clarkson,  Son,  and 
QreenweU. 

Solicitors  for  defendants,  Pritchard  and  Sons. 


HOUSE   OF   LOBDS. 

Beportod  by  G.  B.  Ma£db*,  E*q.»  Banlator-at-Law. 


July  10  and  12. 

(Before   the  Lord  Chancellor  (Cairns),   Lords 
Penzance,  O'Hagan,  Blackburn,  and  Gordon.) 

Keith  and  another  v.  Burrows  and  another, 
on  appeal  prom  her  majesty's  court  op  appeal. 

Ship  —  Bights  of  mortgagee  —  Cargo   on  ship9  8 
account — Nominal  freight. 

A  mortgage*  of  a  ship  has  no  general  right  to  a 
proportionate  share  of  the  earnings  of  the  ship  ; 
he  is  only  entitled  to  such  freight  as  is  accruing 
due  and  has  been  actually  contracted  for,  before 
he  takes  possession. 

M.  mortgaged  his  ship,  then  in  California,  to  the 
appellants,  but  the  mortgage  was  not  registered. 
A  cargo  was  afterwards  put  on  board  in  Cali- 
fornia on  account  of  the  skip,  and  bills  of  lading 
were  drawn  for  a  nominal  freight  of  Is.  per  ton. 
Before  the  ship  arrived  in  England  the  respon- 
dents, without  notice  of  the  mortgage,  advanced 
money  to  M.  on  the  security  of  the  cargo,  and 
then  sold  the  cargo  to  J.  by  a  contract  containing 
the  following  clause:  "As  cargo  is  coming  on 
ship's  account,  freight  is  to  be  computed  at  55*. 
per  ton,  and  invoice  to  be  rendered  accordingly." 
m.  paid  for  the  cargo,  and  received  the  bills  of 
lading,  and  handed  mem  to  the  respondents  with 
an  assignment  indorsed  of  his  interest  in  "  the 
within  freight "  expressed  to  be  "  at  the  rate  of 
55s.  per  ton,  and  not  the  nominal  amount  of  Is. 
per  ton."  The  appellants  registered  their  mort- 
gage, and  on  the  arrival  of  the  ship  took  pos- 
session, and  claimed  freight  at  the  rate  of  55* 
per  ton. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  sum  of  55# .  per  ton  was  not  really 
freigTd,  but  was  part  of  the  price  of  the  carao  heat 
back  till  the  arrival  of  the  ship,  and  thai  if" 
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.    mortgagees  were  not  entitled  to  more  than  Is.  per 

ton,  the  freight  specified  in  the  bills  of  lading. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Mellish,  Baggallay,  and  B  ram  well, 
L.JJ.),  reported  ante,  p.  426,  and  L.  Rep.  2  C.  P. 
Div.  163,  reversing  a  decision  of  the  Common 
Pleas  Division  (Brett,  Archibald,  and  Lindley, 
JJ.),  reported  in  ante,  p.  280,  and  L.  Rep.  1  C.  P. 
Div.  722),  in  favour  of  the  appellants  (plaintiffs) 
on  a  special  case. 

The  special  case  is  set  out  at  length  in  the 
report  in  the  court  below,  and  the  facts  appear 
briefly  in  the  head-note  above. 

Bovoen  (H&rscheU,  Q.O.  with  him),  for  the  appel- 
lants, argued  that  the  judgment  of  the  court 
below  was  erroneous  in  holding  that  the  sum  of 
55s.  per  ton  was  not  really  "freight,"  but  only 
part  of  the  purchase  money  of  the  cargo.  Miller  v. 
Wood/all  (8  E.  &  B.  493)  appears  to  be  against  our 
contention,  but  it  is  really  a  different  case.  The 
contention  of  the  respondents  would  open  the  way 
to  frauds  on  the  part  of  captains.  The  right  to 
the  freight  is  a  necessary  incident  of  the  property 
in  the  ship.    See 

Hiclcie  v.  Rhodocanachi,  28  L.  J.  273,  Ex. ;  4  H.  &  N. 

455; 
Stewart  v.  Qreenoclc   Marine  Insurance  Company 

1  Maoq.  328 ; 
Scottish  Marine   Insurance  Company  v.    Turner, 

1  Maoq.  334. 

All  advantages  accruing  and  everything  earned 
during  the  voyage  belong  to  the  mortgagee :  ( Wester- 
dell  v.  Dale,  7  T.  Bep.  306.)  The  intention  was 
to  earn  freight,  and  everyone  connected  with  the 
matter  regarded  it  as  such,  as  appears  plainly 
from  the  case.  The  object  of  the  nominal  entry  in 
the  bill  of  lading  having  been  attained,  the  actual 
rate  of  freight  at  San  Francisco  was  recognised. 
The  respondents  are  not  the  ordinary  indorsees  of 
a  bill  of  lading,  but  claim  under  a  bill  in  which 
the  true  rate  of  freight  was  inserted.  No  doubt 
it  is  a  hardship  on  them,  but  the  blame  rests 
with  Morison,  not  with  the  appellants.  The  fact 
that  be  effected  an  insurance  on  freight  shows 
that  he  regarded  it  as  such.  What  all  believed 
the  ship  to  be  earning  must  belong  to  the  mort- 
gagee : 

Case  v.  Davison,  5  M.  &  S.  79  ; 
Morrison  v.  Parsons,  2  Taunt.  407  : 
Camden  v.  Anderson,  5  T.  Bep.  709. 

[Lord  Penzance. — Those  are  all  cases  of  contract.] 
We  say  there  was  a  new  contract  in  this  case. 
The  question  was  discussed  in  Brown  v.  North 
(8  Ex.  1 ;  22  L.  J.  49,  Ex.).     See  also 

Flint  v.  Flemyng,  1  B.  &  Ad.i  5 

Gumm  v.  Tyrie,  4  B.  &  S.  680  ;  6  B.  &  S.  298  ; 

Weguelin  v.  Cellier,  L.  Rep.  6  H.  L.  286. 

The  case  of  the  Mercantile  Bank  v.  Gladstone  (18 
L.  T.  Rep.  N.  S.  641 ;  L.  Rep.  3  Ex.  233 ;  3  Mar. 
Law  Cas.  O.  S.  87),  relied  on  by  the  other  side, 
is  distinguishable  and  not  in  point. 

Webster  (Thesiger  Q  C,  with  him),  for  the  re- 
spondents, maintained  that  the  caso  must  follow 
the  established  rule  that  a  mortgagee  on  taking 
possession  can  only  claim  freight  when  it  exists 
under  such  circumstances  that  the  owner  could 
claim  it.  The  mortgage  gives  no  further  right. 
The  contention  on  the  other  side  is  too  wide ;  for 
example,  a  mortgagee  cannot  claim  freight  paid  in 
advance:  (see  Brown  v.  Tanner,  3  Mar.  Law 
Cas.  O.  S.  94 ;  18  L.  T.  Rep.  N.  S.  621 ;  L.  Rep.  3 
Chan.   597.)      Brown  v.  North  (ubi    sup.)    is    a 


direct  authority  in  our  favour.  Tic  i 
in  this  case  was  owner  of  4-64ths,  and  1 
not  contemplate  freight  at  55*.  per  tea 
how  could  the  mortgagees  in  respect  i 
60-64ths  P  Gumm  ▼.  Tyrie  (ubi  up.)  ft 
Brown  v.  North.  The  case  of  The  Mercutb. 
v.  Gladstone  {ubi  sup.)  is  not  a  direct  sak 
but  it  shows  the  rights  of  a  mortgagor  or 
own  ship.  Weguelin  ▼.  CeUier  (ubi  svp.)  is  i 
favour,  as  is  ail  authority.  The  mere  rati 
accuracy  of  calling  the  balance  of  the  pan 
money  "  freight  "  cannot  affect  the  raped 
rights. 

Bowen  in  reply. — None  of  the  authority  e 
Miller  v.  Wood/aU  go  further  than  that  tfel 
of  a  bill  of  lading  has  a  right  to  the  goods « 
ment  of  the  freight.  The  Mercantile  fla 
Gladstone  and  Brown  v.  North  are  beai 
point.  The  computing  a  sum  of  55*.  per  ji 
freight  is  in  effect  a  new  contract  for  fa( 
that  rate.    See  also 

Rusden  v.  Pope.  3  Mar.  Law  Cat.  91 ;  IS  LI 

N.8.  651;  L.  Rep.  3  Ex.  2GB ; 
Liverpool  Marine  Credit  Company  v.  WSmA 

Mar.  Law  Gas.  323  ;  26  L.  T.  Bep.  N.&fc 

Rep.  7  Chan.  507  ; 
Wilson  v.  Wilson,  1  An.  Mar.  Law  Gm.  fl 

L.  T.  Bep.  N.  8.  346;  L  Bop.  HEq.38. 

At  the  conclusion  of  the  arguments  tborl 
ships  gave  judgment  as  follows  : 

The  Lord  Chancellor  (Cairns).— My  Ii 
after  the  able  and  ingenious  arguments  4 
Bowen,  and  after  hearing  everything  ttt 
possibly  be  said  in  support  of  the  contentaotf 
respondents,  I  do  not  think  there  can  be  uri 
in  your  Lordships'  mind  as  to  the  doom 
which  you  ought  to  arrive  in  this  case. 

I  will  say  at  the  outset  that  there  is  after* 
much  conflict  of  opinion  between  the  judgeii 
two  courts  below.  It  is  true  that  the  Oal 
Pleas  Division  determined  the  case  in  fa  word 
present  appellants ;  but,  as  I  read  the  jodg* 
the  court  appears  to  have  been  occupied^ 
much  with  the  question  which  has  been  s| 
before  your  Lordships  as  with  the  questkai 
registration  of  the  mortgage,  and  the  former^ 
was  disposed  of  in  a  very  few  words.  ■ 

The  question  now  arises  as  to  the  rigiij 
mortgagee  on  taking  possession  of  a  ship,! 
rally  and  with  reference  to  the  particalaN 
stances  of  this  case.     As  to  the  general ;  v 
can  be  no  doubt  that  the  mortgagee  obtain! 
time  of  the  mortgage  no  transfer  of  the  «T 
freight ;  nor  does  the  mortgagor  undertaW 
any  particular  amount  of  freight  for  the  ship;! 
either  earn  a  substantial  freight,  orhewjl 
a  nominal  amount  of  freight,  or  he  may  oflC 
carry  cargo  at  less  than  the  market  rate  rfj 
All  these  rights  are  incident  to  the  intea  J 
a  mortgagor  has  in  his   ship,  and  he  is 
until   the   mortgagee  takes    possession, 
propositions  being  beyond  dispute,  it  is*- 
denied  in  the  present  case  (a  nominal  *~ 
per  ton  having  been  inserted  in  the " 
that  the  master  had  a  right  to  insert fr 
a  rate,  and  that,  if  the  bill  of  lading  I 
handed  over  to   third   parties,  such 
would  have  been  entitled  to  take 
goods  on  payment  of  the  nominal 
it    denied   that  if  the   owner  of 
demanded   the     cargo    from  the 
would  have  been  entitled  to 
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*  same  amount.  A  mortgagee  on  taking 
Kaion  of  a  ship  is  entitled  to  everything  that 
igs  to  the  ship :  bnt  his  rights  are  checked  by 
limitation,  that  he  can  only  receive  what  the 
has  earned  under  an  express  contract  for 
ht,  or  by  conveying  goods  on  a  quantum 
it 

m,  it  is  argued  on  behalf  of  the  appellants 
though    the    bills  of   lading  were    drawn 
»  nominal  freight,  and  although  the  goods 
d  have  had  to  be  delivered  on  payment  of 
amount,  yet  that  a  different  state  of  things 
i  during  the  voyage.     The  bills  of  exchange 
a    against   the   cargo    were    forwarded  to 
fcnd,  and  in  order  to  get  possession  of  the  bills 
ting  Morison,  the  owner  of  the  ship,  had  topro- 
t  sum  of  more  than  10,000Z.  to  meet  the  bills  of 
nge.     Not   being  prepared  to  do  this,  he 
ged  with  the  respondents  to  advance  the 
pary  funds,  and  the  sale  was  put  into  their 
.  ^  They  sold  the  cargo  to  Jump  and  Sons, 
i  ifl  upon  the  wording  of  the  documents  at 
■age  of  the  case  that  the  present  difficulty 
.     I  must  remark  that  the  documents  are  not 
aappily  expressed,  but  there  seems  to  me  to 
»    real    doubt   as    to   what   was    intended. 
are    three   in  number,  but   though   they 
different  dates  they  must  be  construed  to- 
r.      The  first  is   the   contract  of  sale   by 
respondents    to   Jump    and    Sons,    dated 
Feb.  1875.    I  need  not  read  it  at  length. 
j6  middle  of  it  are  the  words  "  including 
Jb  and  insurance,"  but  the  last  olause  ex- 
i  the  meaning  of  the  word  "  freight,"  and  we 
read  the  whole  contract  as  if  the  last  olause 
leerted  to  explain  what  was  meant,  bearing 
ad  what  was  known  to  both  parties  as  to  the 
of  the  bills  of  lading.    The  words  are  "as 
is  coming  on  ship's  account  freight  is  to  be 
oted  at  55«.  per  ton  of  2240  pounds,  and  in- 
to be  rendered  accordingly,"  and  I  read 
as  meaning  that  as  the  cargo  was  on  account 
ship  the  rate  in  the  bill  of  lading  was  under- 
go be  nominal.    But  there  is  a  virtual  state- 
that,  though  there  was  a  nominal  freight,  the 
a  meant  by  including  a  larger  and  different 
*f  55*.  per  ton  to  be  computed  as  if  for 
*•  not  that  this  should  be  the  substituted 
*f    freight,   but   that   a   deduction   of   an 
fc    equivalent   to  freight  should  be  made, 
should    remain  unpaid  until   the     vessel 
L      in    England.     An     estimate    was    ao- 
£ly  made    and  inserted  in  the  invoice  of 
3iole  price  at  43*.  6d.  per  quarter,  and  a 
ion  was  made  by  way  of  a  computation  of 
as  well  as  the  usual  reckoning  of  brokerage, 
^  result  is  a  balance  of  9580J.  1*.  bd.    On 
^b.  1875,  Morison  handed  over  the  bills  of 
Be,  with  the  three  bills  of  lading  attached, 
defendants,  and  signed  this  memorandum, 
*vas  indorsed  on  the  bill  of  lading,  and  is  the 
Cthe  documents  referred  to:  "We  assign 
* teres t    in    the  within  freight  to  Messrs. 
Wg  and  Perks,  London,  whose  receipt,  or  that 
Sjt  appointed  agent  will  be  sufficient  dis- 
-     The  freight  assigned  is  at  the  rate  of  55*. 
*,and  not  the  nominal  amount  of  I*,  per 
Now,  was  this  memorandum  intended  to 
the  original  arrangement  for  freight  at  1*. 
»>►  and  to  substitute  a  contract  by  whioh 
Ji  engaged  to  carry  the  cargo  at  the  higher 
■  65*.  per  ton?     I  cannot  find  anything 


whioh  can  indicate  such  an  intention  on  the  part 
of  Morison  or  the  respondents.  It  seems  to  have 
been  a  necessary  subject  of  arrangement  that  the 
payment  for  the  cargo  should  be  divided  into  two 
parts,  the  first  instalment  to  be  paid  within  seven 
days  from  the  date  of  the  contract  of  sale,  and  pay- 
ment of  the  remainder,  being  calculated  as  equal 
to  freight  at  55*.  per  ton,  to  be  postponed  till  the 
arrival  of  the  goods ;  but  there  does  not  seem  to 
me  to  have  been  any  act  done,  or  any  intention  in 
the  minds  of  the  parties,  to  create  a  contract 
for  freight  at  55a.  per  ton. 

I  cannot,  therefore,  find  anything  whioh  would 
entitle  the  mortgagee  to  any  higher  rate  of  freight 
than  was  named  in  the  bill  of  lading,  and  I 
propose  to  your  Lordships  that  the  appeal  be 
dismissed  with  costs. 

Lord  Penzance. — My  Lords,  this  case  hns  been 
very  ably  argued  on  both  sides.  When  the 
appellant  s  case  was  first  brought  before  your 
Lordships  it  appeared  to  be  put  upon  the  simple 
ground  that  where  goods  have  been  put  on  board 
a  ship  by  the  master,  and  no  freight,  or  only  a 
nominal  amount  of  freight,  is  named  in  the  bill  of 
lading,  a  mortgagee  taking  possession  of  the  ship 
may  look  upon  its  earnings  as  his  property,  and 
that  although  there  was  no  contract  to  pay  any- 
thing in  respect  of  the  carriage  of  the  goods,  yet 
as  the  ship  had  earned  something,  the  mortgagee 
was  entitled  to  a  proportionate  benefit  There  is 
no  doubt  that  in  such  a  case  the  owner  receives  in 
the  shape  of  inoreased  value  something  whioh 
corresponds  to  freight,  and  there  is  no  doubt  that 
in  the  abstract  the  ship  has  earned  something ; 
but  has  it  ever  been  held  that  a  mortgagee  is 
entitled  to  anything  in  respect  of  such  implied 
earnings  P 

Several  cases  have  been  cited,  among  others 
Brown  v.  North  (8  Ex.  1;  22  L.  J.  49,  Ex.) 
and  Miller  v.  Wood/all  (8  E.  &  B.  493).  In  the 
latter  case  goods  had  been  shipped  on  the  owner's 
account,  and  the  property  in  the  cargo  had  passed 
to  an  abandonee,  who  claimed  credit  for  freight, 
though  the  cargo  had  been  shipped  on  the  owner's 
account,  and  no  freight  was  named  in  the  bills  of 
lading ;  but  it  was  held  that  he  could  not  main- 
tain any  suoh  claim.  That  judgment  is  opposed 
to  the  principle  contended  for  by  the  appellants. 
Another  authority  cited  was  The  Mercantile 
and  Exchange  Bank  v.  Gladstone  (3  Mar. 
Law  Gas.  0.  S.  87 ;  18  L.  T.  Rep.  N.  S.  641 ; 
L.  Rep.  3  Ex.  233)  which  was  the  case  of  a 
vendee  claiming  a  sum  equivalent  to  freight  where 
the  goods  had  been  shipped  on  the  owner's  account 
at  a  nominal  rate  of  freight ;  but  it  was  held  that 
he  was  not  so  entitled. 

Looking  at  these  cases  I  think  that  the 
appellants'  argument  as  to  the  general  right 
of  a  mortgagee  to  a  proportionate  share  of 
the  ship's  earnings  must  fail.  But  it  is  urged 
that,  assuming  that  the  mortgagee  is  only 
entitled  to  freight  which  has  been  actually  con- 
tracted for,  vet  the  case  shows  this  state  of  things : 
only  a  small  amount  of  freight  was  originally  pro- 
vided for,  but  there  was  afterwards  an  agreement 
to  vary  this  arrangement,  and  to  fix  the  freight  at 
the  higher  rate  of  55*.  per  ton.  The  question 
then  is,  Do  the  facts  disclosed  in  this  special  case 
justify  this  contention  P  The  whole  question 
turns  on  the  document  of  19th  Feb.  The  respon- 
dents had  agreed  to  make  advances  to  Morison 
in  order  that  he  might  take   up    the   bills   of 
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exchange,  and  then  to  secure  themselves  by  selling 
the  goods.  They  accordingly  sold  them  to  Jnmp 
and  Co.,  and  the  bargain  is  an  ordinary  Bale  of  a 
floating  cargo.  It,  is  admitted  that  if  it  had  not 
bean  for  the  last  clause  the  purchaser  would  have 
been  bound  to  pay  the  whole  sum  named,  holding 
beck  only  a  sufficient  sum  for  the  nominal  freight. 
The  obvious  reason  for  the  iriBertiun  of  the  clause 
at  the  end  of  the  contract  was  this  :  a  round  sum 
was  to  be  paid  for  the  goods,  being  their  original 
value  at  the  time  of  the  sale,  plus  the  cost  of 
discharge ;  and  if  the  cargo  had  not  arrived  the 
buyer  would  still  have  had  to  pay  for  the  carriage. 
To  protect  him  against  such  a  risk  a  certain  sum 
was  to  be  kept  back  ;  but  was  there  at  the  some 
time  a  new  contract  to  pay  for  the  carriage  at 
an  increased  price ?  The  parties  might  have 
arranged  for  payment  of  freight  at  a  new  rate, 
but  instead  of  that  they  Hay  that  "  freight  is  to  be 
computed  at  .10*.  per  ton."  That  shows,  in  my 
opinion,  that  as  a  matter  of  account  !>'n.  per  bin 
was  lo  be  taken  to  represent  the  amount  which 
the  purchaser  was  to  be  entitled  to  hold  back 
until  the  arrival  of  the  cargo,  and  if  that  be  so,  no 
alteration  was  ever  m.ule  in  the  terms  oE  the  bills 
of  lading. 

I  concur  in  thinking  that  the  appeal  ought  to  be 
dismissed. 

Lord  O'Haoan.— My  Lords,  in  the  course  of  the 
argument  of  this  ease  there  have  been  several 
changes  of  ground.  It  was  first  argued  that 
though  them  was  no  contract  for  freight,  yet  there 
might  be  a  right  on  the  part  of  the  mortgagee  to 
a  proportionate  benefit  from  the  goods  which  havo 
been  actually  conveyed,  but  that  point  has  been 
cleared  away,  and  the  case  Beems  to  bo  narrowed 
to  one  question.  It  is  now  established  that  the 
mortgager  of  a  ship  may  use  it  lor  his  own  pur- 
poses to  any  extent,  mid  in  this  case  that  is  what 
was  done.  The  goods  were  .shipped  at  n  merely 
nominal  tariff,  and  paragraph  i  of  the  special  case 
states  the  reason  fur  the  course  adopted,  namely, 
that  owing  to  a  commercial  crisis  at  San  l''ninciscn, 
nnd  the  low   offers  of  freight   which   ivi-ro  made 

there,  the   [tiiistcr   dr-tenai i   to  loiui  a  cargo  on 

the  ship's  account.  It,  is  clear  that  a  freight  irati 
actually  avoided,  and  that  the  vessel  was  loaded 
entirely  for  the  owner's  benefit,  and  that  a  nominal 
amount  of  freight  was  accordingly  inserted  in  the 
bills  of  lading.  That  being  clear,  the  inicKtioti  to 
be  determined  is.  What  were  the  rights  nf  the 
innrtgiigee  P  T  think  it  is  established  that  he  baa 
a  right  not  only  to  the  ship,  but  to  all  the  benefits 
which  hod  accrued  to  it  at  the  time  of  making  the 
mortgage.  If  there  had  been  an  actual  pommel 
for  the  payment  of  freight,  the  mortgagee  would 
have  been  clearly  entitled  to  the  benefit  of  it ;  but 
it  seems  clear  tu  me  that  nothing  of  the  sort  was 
intended  here,  and  that  the  appellants  cannot 
succeed  unless  more  than  T  have  mentioned 
appears  from  the  case.  If  the.  defendants  hail 
declined  to  advance  any  money  tu  Morise.ii.  and 
the  bills  of  exchange  hud  been  dishonoured,  no 
more  than  In.  a  ton  would  hare  been  payable  for 
freight,  aud  the  murlgageo  could  not  possibly 
have  received  any  more,  nnd  indeed  Mr.  Utiwen 
conceded  that  he  must  fail  in  his  cent  cut  ion  unless 
he  could  Batisfy  vour  Lordships  that  there  had 
been  a  variation  "of  the  contract.  1  need  not.  add 
to  what  has  already  been  said.  The  whole  diffi- 
culty in  the  case  has  arisen  from  the  unfortunate 
use  of    the  word   "freight,"    lor   what,    was   not 


n  the  opinions  which  hivt  :.■■■■;.■■  -: 


really  freight  at  all. 

aa  freight,  but  it  was  really  only  t  pnii 

purchase-money  Bet  asidi 

expressed. 

Lord  Blackburn. — My  Lordi,  Iinrfii 
opinion. 

I    understand    Mr.    Bowen   to  clun  <rt 

mortgagee  a  quantum  meruit  for  tit 
the  ship;  hut  I  think  that  point  ii  a 
against  him  by  authority,  Whenetvidt 
transferred  while  on  the  voyage  d»  M 
takes  all  benefit  accruing  at  the  coaplHoii' 
voyage;  but  it  is  established  that  whjnfc* 
is  still  pending,  and  a  snro  of  mora}  i?  f" 
only  if  the  voyage  is  completed,  audi  m 
not  pass  at  the  time  of  the  trawler. 

The    attention    of    yonr    Lordships  ha 
called   to    (Aim    v.    Zhwfatna   (5   M.  i  I 
and    other   instances    of    a  transfer  in 
quence    of  a    total    lost.     The  hunt  ■ 
Stewart     v.    The     Greenock    Xtriiu   It 
Company    (1    Macq.  328),    where  the  * 
wrecked  near  the  entrance  to  toedoctas  i 
pool,    but  actually   kept  together  oil  ib 
were  delivered.     It  was  decided  tfatt  u 
hundred  yards   to  the  actual  place  of  e 
were  traversed  after  the  eonsirnmiw  Wd- 
the  underwriters  were  entitled  to  the  wk«W 
freight,  which  must  be  taken  to  airebta* 
by  them.     That  was  no  doubt  on  exceed^ 
case  for  the  owner,   as   he  did  not  ne»^ 
insurance  of  the  freight.     Mr.Bowen.nl 
stand  him,  further  contended  that.  HUN 
taken  possession  of  by  the  mortg^i* 
en  titled  not  only  to  a  quantum  mrmi',  to 
whole  earnings;   but  that  is  not  the  !»• 
obvious  here  that   Parrott  and  Co.  Rhsf 
of*  the   bills  of  exchange)   had  KJpuMeJjl 
the  bills  were    not   met,   only  a  romn*'  ™ 
should   be  paid,   and  if  the  bills  hid  ! 
honoured  it  could  nut  be  said  that  ■  ■ 
taking  possession  before  the  end  of  is 
could    have    received   the   whole  freirt'    u 
per  ton.      In   MlU-r  v.   Wof,)f»U  [->■•  «  ' 
Court  or  Quecn"s  Bench  held  that  the  ok*' 
session   of  a  ship  does  not  create  »  KBa*' 
the  payment  of   the   carriage  of  tht  riv-* 
goods,     Iwa=  counsel   in  that  case.  uw1- 
vonred  to  convince  the  court  that  the  prci: 
by  the  owner  by  conveying  hi*  oiroi?wk* 
the  nature  of  freight,  but  my  content"*  ** 
successful. 

Hut  Mr.  Bowen  urged  in  his  rtpljthu_^ 
the  computing  of  a  sum  of  ■">■"■'.  for irarf' * 
[as.  was  held  hy  the  judges  of  the Comam" 
Division)  operate  as  an  estoppel,  J*"gj 
a  contract  fur  freight  at  that  rate.  W*J 
the  facts  of  the  case.  We  most  iflW 
I'arrott  and  Co.  had  a  right  to  hold  iM?^ 
security.  I  read  the  arrangement  "•*"*? 
graph  11  of  the  special  case  as  an  ^f**. 
ttto  respondents  to  furnish  rnonej  '"/J*, 
hills  of  exchange,  receiving  the  hsW  -r :'.: 5 
the  policies  of  insurance  as  security, id >f 
also  the  sale  of  the  cargo.  On  4th  &  ( 
advanced  the  mouey,  on  '22nd  Feh.tH* 
due,  and  Morison  took  them  up  witi  * 
a  dr  a  need,  and  handed  them  over '■'*'1 
dents.  In  the  meantime,  on  19t 
been  agreed  that  the  respond© 
entitled  to  the  bills  of  lading.    Th< 
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3t»  with  Jump  and  Co.  was  doubtless 
i  a  lithographed  form,  being  of  an 
ature,  well  understood  by  merchants, 
s  were  to  pay  coat,  freight,  and  in- 
lt  they  were  not  liable  to  pay  anything 
received  the  shipping  documents.  The 
b  down  the  whole  price  in  the  invoice, 
a  deduction  from  the  contract  price  to 
xl  as  freight.  The  ordinary  rate  was 
i  at  that  time,  and  it  was  tnought  fair 
ck  that  sum  till  the  ship  arrived,  that 
tmount  necessary  to  be  paid  before  the 
Id  receive  the  goods.  The  arrangement 
f  intelligible  one,  and  Jump  and  Co. 
that  Morison  should  indorse  on  the 
ing  a  notice  that  the  respondents  were 
the  freight,  and  that  their  receipt  was 
sharge.  How  can  it  be  said  that  this 
i  contract  P  It  does  not  purport  to  be 
of  lading,  but  it  only  gives  notice  that 
ients  are  entitled  to  receive  the  freight. 
;agee  urges  that  this  amount  of  freight 
1  by  the  original  contract,  and  belongs 
}  I  am  of  opinion  that  there  is  no  such 
r,  and  no  proof  of  any  such  intention 
tended  for. 

rdon  concurred. 

ent  appealed  from  affirmed,  and  appeal 
listed,  with  costs. 

s  for  the  appellants,  Freshfields  and 
s  for  the  respondents,  Lawless  and  Co. 


July  12, 13, 17,  and  27. 

le  Lokd  Chancellor  (Cairns),  Lords 
agan,  Blackburn,  and  Gordon.) 

u.  The  Midland  Railway  Company. 

IAL    FROM  T1IE   COURT  OF  EXCHEQUER 
CHAMBER  IN   IRELAND. 

mpany — Sea  transit — Through  boohing 
Hon  from  liability — Reasonable  condt- 
,ilway  and  Canal  Traffic  Act  1854  (17 
\t.  e.  31),  s.  7 — Regulation  of  Railways 
I  (31  8f  32  Vict.  c.  119),  s.  16—Regula- 
)ailways  Act  1871  (34  <$•  35  Vict.  c.  78), 

tlie  Regulation  of  Railways  Act  1868 
the  provisions  of  the  Railway  and 
raffic  Act  1854  to  all  classes  of  steam- 
He. 

'  the  Regulation  of  Railways  Act  1871 
he  provisions  of  the  Act  of  1868,  s.  16,  to 
companies  carrying  goods  under  a  con- 
steam   vessels   not   belonging    to    the 

dent  company  contracted  with  the  appeU 
tarry  cattle  from  Ireland  to  England. 
I  no  steams/iips  of  their  own,  and  they 
a  steam  packet  company  to  carry  the  cattle 
i  passage.  During  tlte  voyage  they  were 
e  negligence  of  the  servants  of  the  steam 
mpany.  Tlie  contract  was  made  subject 
lition  that  the  respondents  should  not  be 
Me  or  responsible  for  the  loss  of,  or  any 
nr  injury,  to  animals,  goods,  or  property 
to  them  arising  from  the  dangers  or 
of  the  sea,  <J*c,  tmmroper,  careless,  or 
navigation,  or  any  default  or  negligence 


of  the  master  or  any  of  the  officers  or  crew  of  the 
company's  vessels* 
Held  {reversing  the  judgment  of  the  court  below), 
that  the  contract  was  governed  by  sect.  7  of  the 
Railway  and  Canal  Traffic  Act  of  1854,  as 
extended  by  the  later  Acts,  and  thai  the  condi- 
tion was  consequently  void  and  the  respondents 
liable  for  the  loss. 

Cohen  v.  S.E.  Railway  Co.  (2  Ex.  Div.  253 ;  36  L.  T. 
Rep.  N.  8. 130)  approved. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Exchequer  Chamber  in  Ireland,  which  had 
reversed  a  judgment  of  the  Court  of  Common 
Pleas  in  favour  of  the  appellant,  the  plaintiff 
below. 

The  plaintiff  was  a  cattle  dealer  in  the  county  of 
Carlow,  and  he  had  entered  into  a  contract  with 
defendant  company  to  carry  sixty -three  head  of 
cattle  from  Dublin  to  St.  Ives,  in  Huntingdon- 
shire. The  contract  was  a  through  contract,  and 
made  subject  to  the  following  condition  in  writing: 

The  company  will  not  be  accountable  for  any  injury  to 
horses,  cattle,  or  other  live  stock,  while  shipping,  during 
the  sea  passage,  or  landing,  bat  will  give  free  passage  by 
sea  to  the  owners  or  others  sent  to  take  charge  of  such 
animals  on  the  passage.  With  respect  to  any  animals, 
lnggage,  parcels,  goods,  or  other  articles  booked  through 
by  them  or  their  agents,  partly  by  sea  and  partly  by  rail- 
way, or  partly  by  canal  and  partly  by  sea,  such  animals, 
lnggage,  parcels,  goods,  or  other  articles  will  only  be  so 
conveyed  on  the  oondition  that  the  company  shall  be 
exempt  from  liability  for  any  loss  or  damage  which  may 
arise  during  the  carriage  of  suoh  animals,  luggage, 
parcels,  goods,  or  other  articles  by  sea,  from  the  act  of 
God,  the  Queen's  enemies,  fire,  accidents  from  machinery, 
boilers,  and  steam,  and  all  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  in  the  same  manner  as  if  the  company 
had  signed  and  delivered  to  the  consignor  a  bill  of  lading 
containing  suoh  condition,  nor  will  the  company  be 
accountable  or  responsible  for  loss  of,  or  any  damage  or 
injury  to,  animals,  goods,  or  property  entrusted  to  them, 
arising  from  the  dangers  or  accidents  of  the  sea,  or  of 
■team  navigation,  the  act  of  God,  the  Queen's  enemies, 
jettison,  barratry,  collision,  improper,  careless,  or  un- 
skilful navigation,  accidents  connected  with  machinery  or 
boilers,  or  any  default  or  negligenoe  of  the  master,  or 
any  of  the  officers  or  crews  of  the  oompany's  vessels. 

The  defendant  company  did  not  own  any  steam 
vessels  of  their  own,  ana  the  cattle  were  accord- 
ingly put  on  board  the  St.  Columba,  a  vessel 
belonging  to  the  City  of  Dublin  Steam  Packet 
Company,  under  a  through  booking  arrangement. 
On  the  passage  the  ship  was  wrecked  on  the 
Skerries  Rock,  near  Holy  nead.  The  plaintiff  then 
brought  this  action  to  recover  the  value  of  the 
cattle. 

The  case  was  tried  before  Palles,  C.B.,  at  the 
Kildare  Summer  Assizes  in  1874,  when  the  jurv 
found  that  the  loss  was  occasioned  by  the  negli- 
gence of  the  crew  of  the  St.  Columba,  and  gave  a 
verdict  for  the  plaintiff  for  765L  The  defendants 
obtained  a  rule  to  enter  a  nonsuit  or  a  verdict  for 
them,  on  the  ground  that  they  weie  exempted 
from  liability  for  negligenoe  by  the  condition  set 
out  above ;  but  upon  argument  the  rule  was  dis- 
charged by  the  Court  of  Common  Pleas,  on  the 
ground  that  the  condition  was  rendered  void  by 
the  Railway  Regulation  Acts. 

The  defendants  appealed  to  the  Court  of 
Exchequer  Chamber,  where  the  decision  of  the 
Court  of  Common  Pleas  was  reversed  by  Palles, 
O.B.,  Fitzgerald,  Deasy,  and  Dowse,  BB.,  and 
Fitzgerald  and  Barry,  J  J.,  Whiteside,  C  J.,  dis- 
senting.   This  appeal  was  then  brought  to  the 
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House  of  Lords.    The  case  is  reported  below  in  I 
Ir.  Rep.  10  C.L.  47. 

Macdonough,  Q.C.  (of  the  Irish  Bar),  Benjamin, 
Q.C.,  and  Fitzgerald  appeared  for  the  appellant. 

Walker,  Q.C.  (of  the  Irish  Bar),  Wathm  William*, 
Q.C.,  and  Robertson  (of  the  Irish  Bar)  for  the 
respondents. 

The  argument  turned  upon  the  construction 
of  the  sections  of  the  Acts  of  1854,  1868,  and 
1871. 

The  following  cases  were  cited  or  referred  to  : 

Peek  v.  The  North  Staffordshire  Railway  Company, 

10  H.  of  L.  Cm.  473 ;  8  L.  T.  Rep.  N.  8.  768 ; 
Moore  v.  Midland  Railway  Company,  Ir.  Rep.  9 

C.  L.  20; 
Cohen  v.  South- Eastern  Railway  Company,  ante  p. 

248;  L.  Rep.  2  Ex.  Div.  253;  36  L.  T.  Rep.  N.  S. 

130; 
he  Conteur  v.  London  and  South-Western  Railway 

Company,   L.    Rep.   1  Q.  B.  54;    13  L.  T.  Rep. 

N.  8.  325 ; 
The  Normandy,  3  Mar.  Law  0*8. 0.  S.  519 ;  L.  Rep.  3 

A.  &  £.  152 ;  23  L.  T.  Rep.  ft.  S.  631 ; 
The  South  Wales  Railway  Company  v.  Redmond, 

10  C.  B.,  N.  8.,  675:  4  L.  T.  Rep.  N.  8.  619 ; 
Aldridge  v.  Great  Western  Railway  Company,  15 

C.  B.,N.  S.,  582; 
Zanz  t.  South-Eastern  Railway  Company,  L.  Rep. 

4  Q.  B.  539 ;  20  L.  T.  Rep.  N.  S.  873 ; 
Machu  v.  London  and  South-Western  Railway  Com- 
pany, 2  Ex.  415. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  27. — Their  Lordships  gave  judgment  as 
follow 8  : 

Lord  Blackburn. — My  Lords, — The  Midland 
Railway  Company,  the  defendant  in  the  court 
below,  which  is  an  ordinary  railway  company, 
having  no  special  powers  for  building  or  working 
8 team  vessels,  at  an  office  which  it  has  in  Dublin, 
made  a  contract  with  tho  plaintiff  to  carry  sixty- 
three  head  of  cattle  for  him  from  Dublin  to  St. 
Ives  for  reward.  The  railway  company  procured 
the  City  of  Dublin  Steam  Packet  Company  to  carry 
the  cattle  for  them  in  one  of  their  steam  vessels 
called  the  St.  Columba.  The  jury  found  that  the 
cattle  were  lost  not  by  any  peril  of  the  sea,  but 
by  the  negligence  of  the  crew  of  the  St.  Columba. 
Had  this  been  all,  the  railway  company  would 
plainly  have  been  answerable  to  the  plaintiff.  But 
the  contract  was  in  writing  and  signed  by  the 
plaintiff,  and  contained  a  condition  that  the  Mid- 
land Railway  Company  were  exempt  from  liability 
for  any  loss  or  damages  whioh  may  arise  during 
the  carriage  of  such  animals  arising  from  the 
dangers  or  accidents  of  the  sea,  or  of  steam  navi- 
gation, the  act  of  God,  the  Queen's  enemies, 
jettison,  barratry,  collision,  improper,  careless,  or 
unskilful  navigation,  accidents  connected  with 
machinery  or  boilers,  or  any  default  or  negligence 
of  the  master,  or  any  of  the  officers  or  crews  of 
tho  company's  vessels.  If,  therefore,  this  condi- 
tion is  valid,  it  protects  the  company  from  liability 
for  the  loss  which  happened. 

The  contention  on  behalf  of  the  plaintiff  is  that 
the  12th  section  of  the  Regulation  of  Railways 
Act  1871  (34  &  35  Vic.  c.  78,  s.  12)  renders  this 
condition  void  ;  the  contention  of  the  railway  com- 
pany is  that  the  enactment  has  not  that  effect. 
This  is  the  one  issue  wrapped  up  in  the  voluminous 
pleadings. 

But  the  construction  of  this  section  is  no$  a 
simple  matter.  It  provides  that, "  Where  a  railway 
coinuuiiy  under  u  rontruct  lor  cvxvt^'wx^  \i:y<asu^ 


P«»W 


animals,  or  goods  by  sea  procure  the  urn  ij 
carried  in  a  Teasel  not  belonging  to  tkaaj 
company,  the  railway  company  shall  be  ami 
in  damages  in  respect  of  loss  of  life,  or  pod 
injury,  or  in  respect  of  loss  or  damage  tossi, 
or  goods,  in  like  manner  and  to  the  swot 
as  the  railway  company  would  be  aomai  ?■[ 
vessel  had  belonged  to  the  railway 
provided  that  such  loss  of  life,  or  pent 
or  loss  or  damage  to  animals  or  goods, 
the  person,  animals,  or  goods  (as  fcheowi 
during  the  carriage  of  the  fame  in  mk\ 
the  proof  to  the  contrary  to  lie  upon  the 
company."  The  Act  is,  by  sect  1,  to  be  oa 
as  one  with  the  Regulation  of  BauwipAsl 
(31  &  32  Vict.  o.  119),  the  16th  action  *Y 
extends  the  provisions  of  the  Railway  ad 
Traffic  Act  1854  (17  &  18  VictcJljto 
vessels  and  the  traffic  carried  on  thereby; 
was  settled  by  the  decision  of  this  Hoosei 
v.  The  North  Staffordshire  fioOtwy  G 
H.  of  L.  Oas.  473;  8  L.  T.  Rep. N. 8. 
condition  having  the  effect  of  exempting  tb< 
from  responsibility  for  the  negligent  or  fa 
his  own  servants  is  not  just  and  reasonable 
sect.  7  of  the  last-named  statute.  H, 
Act  of  1854  is  applicable  to  the  oonfcradi 
present  case,  the  railway  company  cannot  r 
fully  plead  the  special  conditions  under 
was  entered  into. 

The  first  matter  to  be  inquired  into  i 
is  the  true  construction  of  the  Railways 
tion  Act  1868  (31  &  32  Vict  c  119),  « 
which    applies    the    Railway  and  Caul 
Aot  1854  to  the  traffic  carried  on  by 
companies  on   steam   vessels  which  the 
companies  themselves  own  or  work.  Tbe 
of  Common  Pleas  in  Ireland  in  Moore  ?. 
Railway  Company  (Ir.  Rep.  9  C.  L.  20), 
Court  of  Exchequer  and  the  Court  of  Appall 
land  in  Cohen  v.  South-Eastern  Railway  ft 
(ante  p.  248)  have  unanimously  held  that  fcb*i 
the  Railway  and  Canal  Traffic  Act  1854  is' 
to  the  whole  of  the  traffic  on  snch  ste 
The  majority  of  the  judges  of  the  Irish' 
Appeal  have  in  the  present  case  held ' 
passenger  traffic  on  the  steamboats  r 
meant,  and  consequently  that  only  the 
the  Railway  and  Canal  Traffic  Act  18o4i 
to  passengers  is  extended,  thus  excluding! 
I  cannot  agree  with  them. 

In  the  present  case  the  Midland  Rafli . 
pany  did  not  own  or  work  the  steam  Teas, 
were  not,  therefore,  brought  within  the  ~~ 
of  the  Railway  Regulation  Act  1868,  sect 
did,  however,  under  a  contract  for  carrying! 
procure  them  to  be  carried  in  a  steam  i~ 
belonging  to  the  railway  company,  andj 
tion  mainly  argued  at  your  Lordshi 
whether  the  Railway  Regulation  Act" 
was  or  was  not  to  be  construed  as  < 
provisions  of  the  Railway  Regulatka^ 
sect.  16,  applicable  to  railway  coral 
contract  carrying  goods  by  sea  in  th 
vessels,  to  railway  companies  under 
tract  procuring  them  to  be  carried  ~ 
not  belonging  to  the  railway  com} 

1  will  state  briefly  the  effect  of 
merits  on  this  subject.     The  de  ' 
in  Peek  y.  North  Staffordshire 
{»bi  8 up.)  upon  sect.  7  of  the 
»  Tr^llo,  Act  185*4  only  affected 


m 
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laively  by  railway.  At  that  time  it 
i  for  railway  companies  to  nse  and 
iBsels ;  bat  in  1863  provision  was  for 
i  made  for  cases  where  railway  oom- 
.uthorised  by  any  future  enactment 

that  Act  to  bay,  hire,  or  use,  or  to 
ragements  for  the  buying,  hiring,  or 
n  vessels.  Seots.  30  to  35  of  the 
ies  Act  1863  (26  A  27  Vict.  c.  S2) 
ibjoct,  and  sect.  31  expressly  extends 

of  the  Act  of  1854  "  to  steam  vessels 
fie  carried  thereby."  Sect.  16  of  the 
concludes  with  precisely  the  same 
e  earlier  part  of  the  section  con- 
allowing  words:  "Where  a  com- 
orised  to  build,  or  bay,  or  hire, 
aintain,  and  work,  or  to  eater  into 

for  using,  maintaining,  or  work- 
ssels  for  the  purpose  of  carrying 
unication  between  any  towns  or 
o  take  tolls  in  respect  of  such 
i,    then    and   in    every    such    case 

at  all  times  charged  to  all  per* 
and  after  the  same  rate  in 
ssengers  conveyed  in  a  like  vessel, 
•en  the  same  places,  under  like  cir- 
and  no  reduction  or  advance  in  the 
nadein  favour  of  or  again Bt  any  per- 
steam  Teasels  in  consequence  of  his 
od,  or  being  about  to  travel,  on  the 
jart  of  the  company's  railway,  or  not 
ad,  or  not  being  about  to  travel,  on 
»f,  or  iu  favour  of  or  against  any 
the  railway,  in  consequence  of  his 
w  being  about  to  use,  or  his  not 
r  not  being  about  to  use,  the  steam 
'here  an  aggregate  sum  is  charged  by 
or  conveyance  of  a  passenger  by  a 
nd  on  the  railway,  the  ticket  shall 
nt  of  toll  charged  for  conveyance  by 
isel  distinguished  from  the  amount 
onveyance  on  the  railway."  The 
ist  sought  to  take  advantage  of 
of  the  Railway  Regulation  Bill 
xlnce  an  enactment  making  their 
i  they  were  procuring  Other  ship 
ry  for  them  no  greater  than  if  they 

in  their  own  ship,  the  burden  of 
ie  misfortune  happened  while  the 
a  the  ship  being  on  the  company, 
tention  to  the  fact  that  the  existing 
lation  Act  1863  left  a  railway  com- 
y  to  impose  any  conditions  when 

other  shipowners  to  carry  for  them. 
t  that  the  restriction  on  the  liberty 
eady  imposed  on  railway  companies 
g  the  traffic  on  their  own  steamers 
tended  to  such  a  case ;  and  that  if 
ximpany  had  contracted  to  carry 
I,  partly  by  steam,  and  partly  by 
ir  conveyance  on  which  they  might 
npose  any  condition,  the  burden  of 
misfortune  happened  after  the  goods 
f  the  steamship  ought  to  lie  on  the 
ray.      In  my  opinion  both  objects 

reasonable,  and  I  think  the  Legis- 
d  to  give  effect  to  both;  it  ought, 
we  expressed  its  intention  in  two 
es,  one  for  each  object.  And  it  is 
«  attempt  to  make  one  clause  serve 
;hat  has  created  the  obscurity.    As 

is  actually  worded,  there  is,  I  think, 


some  difficulty  in  finding  apt  words  to  limit  the 
liability  of  the  railway  company  for  loss  of  life  or 
injury  to  the  person  to  the  aggregate  amount, 
though  I  cannot  doubt  that  was  intended.  That, 
however,  !b  not  the  question  before  your  Lordships. 
I  think  there  are  quite  sufficient  words  to  express 
the  intention  of  the  Legislature  to  extend  the 
restriction  on  liberty  of  contract  to  contracts  by 
railway  companies  to  carry  by  sea,  exeouted  by 
procuring  other  steamship  owners  to  do  the  sea 
carriage.  Whether  this  be  politic  or  not,  the 
Legislature  thought  it  politic  The  proviso  as  to 
which  so  much  has  been  said  is  applicable  to  this, 
and  to  this  alone. 

I  may  here  dispose  of  a  point  which  was 
relied  upon  by  the  learned  counsel  for  the  res- 
pondents—namely, that,  as  the  Midland  Bail- 
way  Company  are  nob  authorised  by  any  Act 
of  Parliament  to  use,  maintain,  and  work  steam 
vessels,  or  to  enter  into  arrangements  for  using, 
maintaining,  or  working  them,  they  were  not 
affected  by  sect.  16  of  the  Act  of  1868,  and  conse- 
quently Beet.  7  of  the  Act  of  1854  did  not  apply 
in  the  present  case ;  but  I  cannot  believe  that  the 
Legislature  intended  to  place  companies  with  no 
Parliamentary  powers  in  a  better  position  than 
those  who  have  obtained  statutory  authority  to 
carry  on  this  class  ot  traffic.  In  the  case  of  Cohen 
v.  South-Eastern  Railway  Company  (ante,  p.  248) 
the  defendants  carried  on  their  traffic  bv  their  own 
steamers,  and  therefore  the  question  of  the  negli- 

Smce  of  other  parties  did  not  arise;  but  I  think 
at  decision  was  right,  so  far  as  it  decides  that 
the  Act  of  1854  is  extended  by  sect.  16  of  the  Act 
of  1868  to  all  classes  of  steamship  traffic. 

As  to  what  seems  to  have  weighed  with  some  of  the 
judges  below,  that  the  railway  company  may  con- 
trive, by  acting  as  booking  agents  for  the  Dublin 
Steam  Packet  Company,  to  evade  the  Act,  I  oan 
only  say  that  they  are  free  to  try.  I  doubt  if  it 
will  be  found  practicable  to  have  the  benefit  of  an 
office  of  their  own  in  Dublin,  and  at  the  same  time 
to  avoid  the  responsibility.'  If  they  succeed  in 
doing  so,  and  in  a  future  Railway  Regulation  Act 
a  clause  is  inserted  to  prevent  it,  I  hope  it  may  be 
more  artistically  framed. 

The  only  remaining  question  is  whether  this 
olause  is  to  be  adjudged  reasonable.  And  as 
the  condition  now  before  your  Lordships  tries  to 
exempt  the  company  from  all  liability  for  the 
negligence  of  their  employes,  if  any  condition 
can  be  unreasonable  within  the  decision  in 
Peek  v.  The  North  BtaffonUhirii  Railway  Company, 

I  therefore  advise  your  Lordships  to  reverse  the 
judgment,  and  allow  the  appeal,  with  costs. 

The  Loan  Chancslloh  (Cairns),  Lords  O'Haoah 
and  Gordon  concurred ;  the  Lord  Chancellor 
observing  that  their  Lordships  had  fully  made  up 
their  minds  on  the  question  at  the  time  the  ease 
was  argued,  and  had  only  reserved  judgment  in 
consequence  of  the  great  complexity  of  the 
statutes. 

Judgment  of  the  Court  of  Exchequer  Chamber  in 
Ireland  reverted,  and  appeal    attorned   with 

Solicitors  for  the  appellant,  Sherwood,  Qrubbe, 
Pritt  and  Cameron,  agents  for  Dillon  and  Co., 
Dublin. 

Solicitors  for  the  respondents,  CarlUle  and 
Ordell,  agents  for  Wahon  and  Co.,  Dublin. 
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Friday,  July  13. 

(Before  Jixts,  Bagqaliai,  and  Cotton,  L.J  J.) 
Thk  Amstel. 
Right  of  appeal — Matter  in  discretion  of  judge — 
Supreme    Court   of  Judicature   Act   1673,  sects. 
10.  45,  49— Appellate  Jurisdiction  Act  1876,  sect. 
20— County   Court*  Admiralty  Jurisdiction   Act 
1868  (31  #■  32  Via.  c  71),  sects.  27,  29— County 
Ouu.rU  Act  1875   (38  &  39  Vict.  c.  50),  sect,. 
10, 12. 
Heel.  19  of  the  Supreme  Court  of  Judicature  Act 
1873,  doe*  not  give  the  Court   of  Appeal  juris- 
diction to  entertain  an  appeal  from  a  judge  of 
the  Sigh  Court  with  reference  to  a  matter  which 
before  the  pasting  of  the  Judicature  Aete  teat  in 
the  absolute  discretion  of  the  judge. 
Leave  to   extend   the   time  for   appealing  from   a 
County   Court  in   the  exercise  of  its  Admiralty 
Jurisdiction,  it  by  sect.  27  of  the  County  Courts 
Act  1866,  a  matter  within  the  absolute  discretion 
of  the  judge  of  the  Admiralty  Division,  and  from 
his   decision   no   appeal    lies    to    the    Court    of 
Appeal. 
This  was  an  appeal  from  the  decision  of  the  judge 
of  the  Probate,  Divorce,  and  Admiralty  Division 
(Admiralty)    refusing    to    extend    the    time    for 
lodging  an  appeal  from  a  decision  of  a  County 
Court  in  the  exercise  or  admiralty  jurisdiction. 

A  cause  of  damage  was  instituted  in  the  Gla- 
morganshire County  Court  by  the  owners  of  the 
foreign  ship  Amstel  against  the  Flying  Fish,  a 
steam  Lug,  to  recover  the  damages  arising  out  of  a 
collision  between  the  Amstel  and  the  Greek 
barque  Aghiois  Spiridion,  which  was  occasioned, 
it  was  alleged,  by  the  negligence  of  the  Flying 
Fish  whilst  towinK  the  Amstel  under  a  contract  of 
towage. 

The  cause  was  heard  in  the  County  Court  on 
20th  March  1877,  when  the  learned  judge  de- 
cided that  both  the  tug  and  the  tow  were  to 
blame  for  the  collision,  and  condemned  each  of 
those  vessels  in  a  moiety  of  the  damage,  and  on  the 
14th  April  1877,  the  learned  judge  of  the  County 
Court  delivered  a  judgment,  assigning  his  reasons 
for  the  decree  of  the  l'Jtb  March  1877. 

On  the  19th  March  1877,  the  owners  of  the 
Aghios  Spiridion  instituted  a  cause  in  rem  against 
the  Amstel  in  the  Admiralty  Division  of  the  High 
Court  of  Justice  for  damages  arising  out  of  the 
same  collision.  In  that  cause  the  owners  of  the 
Amstel  claimed  to  be  entitled  to  contribution 
from  the  owners  of  tbc  Flying  Fish,  and  on 
April  16th  obtained  leave  to  serve  notice  under 
the  Supreme  Court  of  Judicature  Act  1875, 
Schedule  I.,  Order  XVI.,  rule  IB.  on  them, 
and  thereupon  the  owners  of  the  Flying  Fish 
entered  an  appearance.  The  owners  of  tbe 
Amstel  then  (ilea  an  admission  of  their  liability, 
and  applied  to  the  registrar  for  a  transfer  of  the 
cause  in  the  County  Court  to  the  High  Court,  and 
under  the  Supreme  Court  or  Judicature  Act 
1875,  Schedule  L,  Urdcr  XVI.,  rule  I'.*,  fur  direc- 


tions as  to  the  mode  of  determining  the  qa 
between  the  Amstel  and  Flying  Fish,  in  tin 
already  pending  in  the  High  Court.  Thai 
tion  was  on  13th  May  refused  with  com 

The  owners  of  the  Amstel  then  applied 
Judge  of  the  Admiralty  Division  fur  t 
appeal  from  the  decree  of  the  Coast}  Coi 
withstanding  that  the  ordinary  time  for  i 
had  expired,  and  on  29th  Hay  tbe  motion; 
for  hearing.  The  principal  enactment?  t 
reference  was  made  ill  the  argument*  u 
ment  were  as  follows  : 

County  Courts  Admiralty  Jnrisdktii 
1868  (31  ft  32  Vict.  o.  71). 

Soot.  27.  No  appeal  ■h»U  be  allowed  unlaw  a 
mint  of  appeal  fa  lodged  in  thn  registry  of  I 
Conrt  of  Admiralty  within  ten  Amyu  from  the  dad 
decree  or  order  appaalad  from,  but  the  jadfe  d  I 
Conrt  of  Admiraitr  of  England  may,  on  ■offiea 
being  shown  to  his  aattafaotion  for  sooh  oaaan 
an  appeal  to  be  pro—ontad,  notwithnudmf  I 
inatrnmoit  of  appeal  baa  not  bean  lodged  will 


of  the  High  Court  of  Admir 


The  County  Courts  Act  1875  (38  i  * 


prasi  permiieion  of  the  jndgeot  the  Hifii  Cmnjl 
raltj.  Whan  npoa  an  appeal  the  High  Courtof  Hat 
•lteri  the  jodamant  of  the  County  Coart  ao  ha 
appeal  to  bar  ktajeaty  in  Council  ehaU  be  setaMaf 

Sect.  12  repeals  various  enactments  eumafj 
in  Schedule  C.  of  the  Act,  amongst  which** 
alia  (31  <fc  32  Viet.  c.  71),  s.  29  above. 

G.  Bruce  in  support  of  rr.o'ion.-Ti*  tiatj 
appeal  i"  not  absolutely  limited  to  teud»ji»i 
case  there  is  "  sufficient  cause  "  for  «l*o*|J 
Until  the  registrar  refused  our  applicaiioewjj 
no  reason  for  appealing,  we  saved  atptawM 
doing  so,  aa  our  application  to  have  the  5** 
in   the   action    brought   by  the  AghiM  Sfi* 
against  the  Amstel,  and  in  which  tbe  o»ntna 
Flying  Fish  have  appeared,  determined  as  ■• 
the  Amstel  and  the  Flying  Fish,  would,  if  p« 
have  settled  the  whole  question  of  liabilirj.  1 
appeal   is   not    now   allowed,    there  will  * 
absolute  denial    of  justice  to  the  owns** 
Amstel,  notwithstanding  that  wehaveijsaj' 
to  the    effect    that    the   Flying   FUk  «,« 
events,   jointly    liable    with   the  imWd  ■ 
collision.     Besides  there  is  a  question  of 
application  of  the  Admiralty  rula  of  ds 
cases  whero  the  claim   is  not  merely  W* 
colliding   vessels,   but    between  them  aa 

|  Webster,  for  the  owners  of  the  FlfH 
;  against  the  motion. — There  is  nogrounoli 
the  court  to  allow  this  appeal.  The  i" 
admitted  her  liability  in  the  action  in  la* 
and  cai>not  call  on  r.a  for  contribution;"* 
contribution  amougst  lortfeasoin,  audita 
Order  XVI.  do  not  apply  to  such  a  «■ 
I  and  if  the  appeal  was  allowed  no  peril 
damages  for  which  the  Amstel  has  atf 
'  liability  could  be  recovered  against  N 
!  Fish.  The  appeal  would  be  siinprf  jl 
'  Judge  of  the  County  Court  was  fSnnm 
i  deciding  that  both  vessels  were 
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e  to  the  Amstel,  and  there  was  as 
1  for  that  appeal  on  the  20th  March 

n  reply. — We  did  not  know  the  reasons 
ed   judge    below    for   his   decree  till 

and  dating  from  that  day  we  were 
time  by  taking  action  to  make  the 

contribute. 

'hillimore. — I  think  Mr.  Webster's 
s  correct,  and  that  there  haB  not  been 
■eason  "  shown  for  extending  the  time, 
se  the  application.  The  owners  of  the 
are  entitled  to  costs. 


s  decision  the  owners  of  the  Amsfel 
id  on  the  13th  July  the  appeal  came  on 

for  appellants  (after  an  intimation  from 
show  that  he  had  a  right  of  appeal), 
of  the  Supreme  Court  of  Judica- 
73  gives  jurisdiction  to  the  Court  of 
tertain  an  appeal  from  any  judgment  or 
j  High  Court,  except  in  "  cases  herein- 
ned,"  and  this  is  not  one  of  the  cases 
in  sect.  49  or  elsewhere  in  the  Act. 
nder  sect.  29  of  the  County  Courts 
Jurisdiction  Act  1868  (31  &  32  Vict. 
)eal  could  be  brought  except  by  the 
i  Judge  of  the  Admiralty  Court,  but 
was  repealed  by  the  County  Courts 
I  &  39  Vict.  c.  50),  s.  12,  and  sect.  10  of 
ct  does  not  apply  to  the  present  case, 
led  Judge  of  the  Admiralty  Division 
irmed,"  nor  "  altered  "  the  judgment 
;y  Court,  but  refused  an  interlocutory 
having  no  bearing  on  the  merits  of 
>ut  in  which  he  had  original  juris- 
or  the  same  reasons  the  Supreme 
ndicature  Act  1873,  s.  45  does  not 
his  decision  in  such  a  matter  was 
thin  the  meaning  of  the  Appellate 
Act  1876,  s.  20. 

Q.C.,  for  the  respondents,  owners  of 
?ish,  was  not  called  on. 

T. — The  Court  of  Appeal  has  no  juris- 
q tertain  this  application.  Sect.  19  of 
3  Court  of  Judicature  Act  1873,  it  is 
a  general  terms  an  appeal  from  every 
•  order  of  the  High  Court,  but  per- 
extend  the  time  for  appeal  from  a 
irt  in  the  exercise  of  its  Admiralty 
is  left  by  sect.  27  of  County  Courts 
furisdiction  Act  1868  (31  &  32  Vict.  c. 
and  entirely  within  the  discretion  of 
:  the  Admiralty  Division,  and  there  is 
ven  to  the  Court  of  Appeal  to  inter- 
a  matter. 

r  and  Cotton,  L.JJ.  concurred. 

Appeal  dismissed  with  costs, 

for  the  appellants,  Ingledew,  Ince,  and 
or  the  respondents,  Wynne. 


Tuesday,  July  17. 

(Before  James,  Baggallay,  and  Cotton,  L.JJ.) 

The  Annandale. 

Mercliant  Skipping  Act  1854  (17  8f  18  Vict.  e.  104) 
sect,  103 — Concealing  British  character — For- 
feiture— Bond  fide  purchaser — When  forfeiture 
attaches,  • 

Where  an  offence  is  committed  by  a  shipowner  or 
master  against  sect.  103  of  the  Merchant  Skipping 
Act  1854,  the  ship  becomes  forfeited  to  H.  M.,  ana 
the  forfeiture  attaches,  and  the  property  in  the 
ship  is  divested  out  of  the  owners  and  vested  it 
tlte  Grown  from  the  date  of  the  committing  of  the 
offence;  and  a  person  purchasing  such  ship  bon, 
fide,  and  without  knowledge  of  tlte  offence  com- 
mitted, after  such  date  but  before  seizure  and 
condemnation,  cannot  acquire  a  title  which  will 
override  the  right  of  the  Crown. 

This  was  an  appeal  from  an  interlocutory  judgment 
or  decree  of  the  High  Court  of  Justice  (Admiralty 
Division)  in  favour  of  the  plaintiff  on  a  demurrer. 
The  action  was  brought  by  the  plaintiff,  an  officer 
of  Her  Majesty's  Customs,  against  the  ship  Annan- 
dale, in  rem,  to  obtain  a  condemnation  and 
forfeiture  of  the  ship  for  breaches  of  the  provisions 
of  the  Merchant  Shipping  Aot  1854  (17  &  18  Vict, 
c.  104)  sect.  103,  sub-sect.  2,  and  the  statement  of 
claim  set  out  the  specific  offences  charged,  alleged 
that  the  ship  had  been  seized  by  the  plaintiff  and 
brought  in  for  adjudication,  and  claimed  a 
forfeiture  and  sale. 

The  statement  of  defence  alleged  amongst  other 
thingH  that  after  the  dates  of  the  offence  charged 
in  the  statement  of  claim  and  before  seizure  by 
the  plaintiff,  the  defendant  had  become  a  bond  fide 
purchaser  for  valuable  consideration  and  without 
notice  or  knowledge  of  the  matters  charged 
to  have  been  done  by  the  former  owners  of  the 
ship. 

To  this  part  of  the  statement  of  defence  the 
plaintiff  demarred,  and  the  court  below  pro- 
nounced in  favour  of  the  demurrer. 

The  pleadings  and  the  judgment  of  the 
court  below  will  be  found  fully  .reported  ante,  p. 
383. 

Patchitt,  Q.C.  and  MUvain  for  the  appellant. — 
By  the  Merchant  Shipping  Act  1854,  s.  103,  it  is 
(inter  alia)  provided  that  if  "  the  master  or  owner 
of  any  British  ship  does,  or  permits  to  be  done, 
any  matter  or  thing,  or  carries,  or  permits  to  be 
carried,  any  papers  or  documents,  with  intent  to 
conceal  the  British  character  of  such  ship  from 
any  person  entitled  to  inquire  into  the  same,  or 
to  assume  a  foreign  character  with  intent  to 
deceive  any  such  person  as  lastly  hereinbefore 
mentioned,  such  ship  shall  be  forfeited  to  Her 
Majesty."  The  question  raised  on  this  appeal  is 
whether  the  defendant,  having  purchased  the  ship 
without  notice  or  knowledge  of  any  offence  haviug 
been  committed  against  that  statute,  and  before 
process  issuing  against  the  ship,  has  not  got  a 
title  which  defeats  the  right  of  the  Crown  to 
forfeiture,  or  did  the  aete  alleged  to  have  been 
done  by  the  former  owners  vest  the  property  in 
the  ship  in  the  Grown  at  once  so  that  there  could 
not  be  valid  conveyance  to  the  defendant. 
[  J  axes,  L.J. — If  the  owner  can  convey  the  ship  at 
ail  after  the  coinuiitul  of  any  such  aoia  a*  ttGcufe 


•  « 


490 


MARITIME  LAW  CASES. 


Or.  of  Afp.] 


The  Abvajtoali. 


[Ct 


alleged  he  can  give  a  good  title  whether  there  be 
notice  or  no  notice.]  In  the  case  of  a  common 
law  forfeiture  no  property  vests  in  the  Grown 
until  conviction,  so  here  no  property  vests  till 
condemnation.  [Jambs,  L.J. — Before  the  sale  the 
Grown  clearly  had  a  right  to  seize  the  ship ;  when 
did  the  Grown  lose  that  right?]  On  the  sale 
itself.  In  United  States  v.  1960  Bags  of  Coffee 
(8  C ranch  398)  Story,  J.  expresses  the  strongest 
opinion  that  in  such  a  case  there  is  no  forfeiture 
until  condemnation.  The  language  of  the  section 
is  not  "  is  forfeited,"  but  "  shall  be  forfeited,"  i.e., 
Bhall  be  forfeited  on  seizure  and  condemnation. 
There  must  be  some  step  taken  to  take  away  the 
owners'  right  to  give  a  good  title.  In  Beg.  v. 
McCleverty ;  the  Telegrafo  (L.  Rep.  3  0.  P.  673 :  24 
L.  T.  Rep.  N.  S.  748 ;  1  Asp.  Mar.  Law  Oas.  63) 
it  was  held  that  a  forfeiture  for  piracy  could  not 
be  enforced  as  against  a  bond  fide  purchaser. 
[James,  L.J. — Forfeiture  for  piracy  is  a  punish- 
ment awarded  by  the  court  on  conviction.  There 
is  no  statute  law  prescribing  the  forfeiture  or 
showing  when  it  operates.]  The  case  shows  that 
the  court  will  protect  bond  fide  purchasers  for 
value.  Some  step  must  be  taken  by  Government 
before  the  forfeiture  attaches ;  otherwise  a  vessel 
might  be  chartered,  insured,  and  earn  freight, 
ana  the  Grown  would  have  a  right  to  step  in 
and  say  that  all  profits  and  moneys  due  in 
respect  of  the  ship  must  be  paid  to  the  Grown 
in  their  right  as  owners.  It  is  true  that  the 
majority  of  the  court  in  United  States  v.  1960  Bags 
of  Coffee  (8  Cranch  398)  was  in  favour  of  the 
forfeiture,  but  there  the  words  of  the  statute 
were  "  whenever  "  an  Act  against  the  statute  is 
committed  forfeiture  shall  ensue,  thus  fixing  the 
time;  whereas  here  the  word  is  "  if  "  such  Act  is 
committed  the  forfeiture  shall  ensue ;  thus,  in  the 
English  statute  no  time  is  fixed,  and  as  the  statute 
being  penal  must  be  construed  strictly  in  favour 
of  the  shipowner  the  time  to  be  implied  is  seizure 
or  condemnation.  Again,  the  section  provides  for 
the  detention  of  ships  which  have  become  "  sub- 
ject to  forfeiture ; "  that  is  to  say  liable  to  be 
forfeited  on  condemnation ;  not  forfeited  already. 
[James,  L.J. — Those  words  imply  that  the  ship 
have  already  become  subject  to  forfeiture.]  But 
not  forfeited.  The  forfeiture  clauses  ought  to  be 
strictly  construed  :  (Hubbard  v.  Johnstone.  3 
Taunt.  177.) 

The  Admiralty  Advocate  (Dr.  Deane,  Q.O.)  and 
E.  C.  Clarkson  (The  Attorney- General  with  them) 
for  the  respondent. — The  forfeiture  takes  place  on 
the  committing  of  the  offence,  and  the  owner- 
ship of  the  property  then  becomes  vested  in  the 
Crown : 

WiVkins  v.  Despard,  5  T.  Rep.  112 ; 
Oelstin  v.  Hoyt,  3  Wheaton,  311  ; 
Henderson's  Distilled  Spirits,  14  Wallace,  44. 

To  decide  against  the  Crown  in  this  case  would  be 
to  enable  all  offenders  to  evade  the  penalties  of 
the  statute,  by  setting  up  a  fictitious    sale  as 
having  taken  place  before  seizure. 
Patchett,  Q.C.  in  reply. 

James,  L.J. — I  think  we  must  confirm  the  de- 
cision of  the  learned  judge  of  the  Court  of  Ad- 
miralty in  this  case.  He  proceeded  upon  the 
authority  of  two  cases — two  old  English  cases — 
which  seem  to  have  decided  almost  the  same 
point,  that  is  to  say,  that  the  property  is  divested 
upon  the  committal  of  tho  act,  by  reason  of  which 


the  forfeiture  is  claimed ;  and  upon  t 
decided  after  very  great  consideratic 
Supreme  Court  of  the  United  States  of 
The  United  States  ▼.  1960  Bags  of 
Cranch,  398),  in  which  Mr.  Justice  Stor 
an  elaborate  disquisition  (for  that  u 
what  it  is),  which  we  have  heard  to  day, 
from  the  decision  of  the  majority  of 
Those  authorities  seem  to  me  to  be  r 
and  I  agree  with  the  language,  if  I  em; 
the  Chief  Justice  of  the  United  State 
question  really  turns  upon  the  langu 
ptatute.  It  seems  to  me  that  the  langa 
statute  is  substantially  the  same  in  tl 
the  language  of  the  statute  in  the  otto 
is  that,  if  a  certain  offence  is  committa 
"  shall  be  forfeited."  It  does  not  say  it 
liable  on  conviction  of  the  offence  to  be 
but  that  the  ship  shall  by  reason  of  the 
forfeited ;  and  it  goes  on  to  say  that  (hi 
the  customs  shall  seize  the  ship,  and  t 
her  into  court  for  adjudication.  Then 
impossible  to  deny  that  by  the  offence 
has  made  herself  liable  to  forfeiture,  and 
seized  under  that  liability,  and  I  cannd 
that  liability  is  got  over  by  any  dealing 
person  who  is  the  owner  and  who  has  on 
the  offence  for  which  liability  attaches. 
be  said  it  is  a  hard  case,  and  those  hsrM 
dwelt  upon  at  great  length  by  Mr.  Jratifli 
(8  Cranch.  401),  who  speaks  of  the  hards' 
innocent  purchasers,  and  of  the  hardship! 
conveniences  affecting  all  their  transactwajj 
those  hardships  are  reduced  in  a  great  mat 
cases,  and  praotically  we  do  not  find  titataj 
justice  arises  upon  that.  Purchasers  do  nail 
get  into  a  difficulty  of  this  kind,  or  even  iafel 
which  is  more  common,  the  case  of  panaj 
property  which  has  been  stolen.  Howera;! 
is  an  inconvenience  men  must  safer  if  tMj 


buy  property  which  happens  to  be  in  daj 
owner. 


session    of    a    person    who  is  not  the 


According  to  the  view  of  the  law  which  hall 
taken  upon  cases   such  as  the  present,  tbj 
perty  of  the  owner  is  divested  the 
commits  the  offence  for  which  the  law 
a  forfeiture,  and  being  divested,  he  canwM 
in  anybody  else  unless  there  is  a  sUtuUr/l 
sion  to  that  effect,  such  as  does  exist  in  i 
with  regard  to  the  sale  of  stolen  goods  ia 
overt,  where  a  person  who  has  no  title  " 
a  title  to  a  purchaser.     The  person  whoajl 
divested,  could  not  give  a  title  to  any  ' 
son,  however   innocent    that   person 
However,  if  there  is  any  case  of 
doubt  the  Crown  will  always  take  that  J 
merciful  consideration. 

I  am  of  opinion,  therefore,  that  the 
the  court  below  should  be  aifirmed. 

Baggallay,  L.J. — I  am  of  the  samei 

It  appears  to  me  that  the  opposite! 
of  the  2nd  subsection  of  the  103rd 
Act    would   substantially   render  t 
dead  letter;  for  though  the  defenoa 
behalf  of  a  purchaser  without 
alleged   forfeiture,  or  act 
feiture,  the  claim  for  protection  il 
this,   that    there   is    no    actual 
adjudication,  or  at  any  rate 
if  that  were  the  true  constant 
no  distinction  covW  bo  draws 
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value  of  both  veBSels,  the  inconvenience  and 
risk  arising  from  the  delay  both  to  the  cargo  and 
passengers  of  the  Spain,  and  which  would  have 
been  incurred  by  the  cargo  and  passengers  of  the 
City  of  Berlin  had  the  services  not  been  rendered ; 
it  does  not  amount  to  1  per  cent,  on  the  value  of 
the  salved  property  alone,  and  is  not  equal  to  the 
commission  which  a  broker  would  earn  for  merely 
selling  the  cargo. 

Milward,  Q.G.  and  E.  C.  Clarkson  for  respon- 
dents.— There  was  no  risk  incurred  in  rendering 
the  service,  it  occasioned  no  deviation  on  the  part 
of  the  Spain,  and  only  caused  a  delay  of  a  few 
hours  in  her  voyage ;  the  amount  awarded  is  suffi- 
cient i  an  award  of  salvage  is  a  matter  in  the  dis- 
cretion of  the  judge,  and  the  Court  of  Appeal  will 
not  encourage  appeals  in  such  matters. 

July  23. — After  consultation  with  the  two 
nautical  assessors,  by  whom  the  court  was 
assisted,  the  judgment  of  the  court  was  de- 
livered by 

James,  L.J.,  who,  after  setting  out  the  circum- 
stances of  the  ships  and  the  nature  of  the  services, 
increased  the  award  to  40001.,  with  costs  of  the 
appeal. 

Baggailay  and  Cotton,  L,  JJ.  concurred. 

Milward,  Q.C,  submitted  that  the  appellants 
were  not  entitled  to  costs  of  the  appeal.  It  was 
not  the  practice  of  the  Privy  Council  to  give  costs 
where  an  award  of  salvage  was  varied  by  them  : 
(7**I«<:a,12Moo.P.C.189;  Swa.370;  The  Chef  ah, 
3  Mar.  Law  Cas.  0.  S.  177;  L.  Bep.  2  P.G.  205; 
19  L.  T.  Bep.  N.  S.  621 ;  The  Amerique,  2  Asp. 
Mar.  Law  Cos.  460 ;  L.  Rep.  6  P.C.  468 ;  31  L.  T. 
Bep.  N.S.  854)i  and  this  court  will  follow  the 
practice  of  the  Privy  Council  in  Admiralty 
appeals. 

Jakes,  L.J. — It  is  the  custom  in  this  court  to 
give  a  successful  appellant  his  costs,  and  I  see  no 
reason  on  principle  why  salvage  appeals  should 
differ  from  appeals  in  other  eases. 

Baggallay  and  Cotton,  L.JJ.  concurred. 

Appeal  allowed  with  costs. 

Solicitors  for  appellants,  Toller  and  Suns,  agents 
for  Stone  and  Fletcher,  Liverpool. 

Solicitors  for  respondents,  Gregory,  Rawdiffe, 
and  Co.,  ageuts  for  Duncan,  Hill,  and  Dickenson, 
Liverpool. 


SITTINGS  AT  WESTMINSTER. 

Repotted  bj  W.  Appletoh,  E#q.,  Bairl*ter-rt-I*w. 

May  30  and  31. 

{Before  Cochburn,  C.J.,  James,  Bramwell, 

and  Brett,  L.JJ.) 

Fish  f  n    v.    Smith. 

Marine  insurances ub-agent  of  broker— Lien  on 

policies  for  premiums  paid  by  him — Notice. 
Plaintiff,  a  shipowner,  employed  8.  and  Co.,  in- 
surance brokers,  to  effect  marine  insurances  for 
him.  S.  and  Co.  had  acted  at  plaintiff's  brokers 
for  about  three  years  previously,  and  the  ordinary 
course  of  business  was  for  plaintiff  to  pay  S.  and 
Go.  on  monthly  accounts  between  them.  8.  and 
Co.  effected  the  insurances  through  defendant,  as 
a  suo-agent,  wtio  paid  the  premiums.  Defendant 
had  notice  throughout  the  transaction  that  S.  and 
Co.  were  acting  as  brokers  for  plaintiff,  and  also 
knew  the  ordinary  course  of  business  between 
plaintiff  and  S.  and  Co.,  as  to  monthly  payments, 


:e*m 


•  but  the  plaintiff  did  not  know,  *sl3.  wr 
policies  had  been  effected,  thai  8.  and  C-;i 
employed  defendant  or  anyone  else  to  eftii 
Plaintiff,  in  one  of  hit  usual  montilyttf* 
with  8.  and  Co.,  toot  debited  wilh  u*  mua 
the  premiums  on  the  policies,  but  Hit  pi 
remained  in  defendant  s  hands.  S.  ai 
never  paid  defendant  the  amount  of  tktpmu 
A  loss  occurred  on  the  property  iiwurra, 
plaintiff  brought  an  action  against  de/iti* 
recover  the  voUtdee. 
Sold  {reversing  the  decision  of  tie  Eats 
Division),  that  the  defendant  had  a  lift  a 
policies  for  the  amount  of  the  premium  pe> 

This  was  an  appeal  by   the  defendant  fnmi 
cision  of  the  Exchequer  Division. 

The  action  was   to   recover  several  polos 
insurance,  or  damages  for  their  detention. 

At  the  trial,  before  Archibald,  J.  sad  i 
jury,  at  the  Gloucester  Spring 
verdict  for  the  plaintiff  for  the  damsgei 
was  taken  by  consent,  subject  to  the  oj 
the  court  upon  the  following  special  cue. 
Cub. 

1.  The  plaintiff  is  a  shipowner  and  m- 
Barrow- in-Far ness,  in  Lancashire,  and  solerij 
at  that  place  for  the  steel  rails  of  tie  £ 
Hematite  Steel  Company,  which  eompMjai 
on  its  business  also  in  Barrow  -in -Fa rasas,  uai 
the  only  manufacturers  of  steel  rails  that  t 
defendant  is  an  insurance  broker,  ctnritl 
business  at  Liverpool,  in  connection  wiu  R.I 
Brand. 

2.  On  or  about  the  19th  July  1874  the  (k 
authorised  Messrs.  Skinner  and  Co.,  wk« 
surance  brokers  at  Barrow-in-Furness,  v 

to  the  amount  of  4ffl&,«f 


John's,  Mew  Brunswick,  per  ship  Sua  5- 
gan,  provided  they  could  effect  Buch  inn 
at  40s.  per  centum. 

3.  On  the  1st  Aug.  1874  the  plaintiff  «=■ 
from  Messrs.  Skinner  and  Co.  a  eovt  '""""'" 
which  the  following  is  a  copy  i 

58,  Hindfoot-rond,  Bano'i-T11* 


l«tJ 


1.1871 


Insured  for  Moonnt  of    Maun.  Jams  Rita 
Sons,  40001.,  per  Eliia  S.  Milliga*,  mptA 
From  Barrow  to  SI  John' 
On  steel  rails  valued  at  400 
"f.p.a."  "f.gj." 
40001.  at  40i.  per  oent. 
Policy      


10  per  cent  of  761... 


si" 


at 

W.  J.  Skinnib  aid  & 

FREDERICK    EvASi. 

f.g.a.,"  and  "{*■' 


The  letters,  "  f.p.a., 
meaning  "  from  particular  average.' 
general  average,"  and  "  free  from  caw 
seizure,"  refer  to  known  clauses  ami  m 
which  were  to  be  among  the  terms  of  tie ; 
The  deduction  of  10  per  cent,  in  the  ■ 
the  premium  represents  the  usual 
discount,  and  the  signature,  "  Fred 
to  the  said  note,  is  the  signature  el 
the  employ  of  Skinner 

4.  Tho  plaintiff  had  employed!. 
as  insurance  brokers,  to  effect  poi 
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brokers,  and  that   the   plaintiff   was  their  prin-  I 
oipal. 

17.  The  premiums  paid  by  the  defendant  on  the 
three  policies  detained  by  him  and  still  owing  to 
him  amount  to  522.  18*.  9d.  The  premiums  paid 
by  the  defendant  on  other  policies  effected  by 
him  for  the  benefit  of  the  plaintiff  on  the  instruc- 
tions of  Skinner  and  Co.  under  similar  circum- 
stances to  those  stated  above,  and  still  owing  to 
him,  amount  to  a  much  larger  sum. 

It  is  agreed  between  the  parties  that  the  plead- 
ings in  this  action  on  both  sides  shall  form  part 
of  the  special  case,  also  that  the  court  be  at 
liberty  to  draw  any  inferences  or  find  any  fact 
which  in  the  opinion  of  the  court  a  jury  ought  to 
have  drawn  or  found.  The  questions  for  the 
opinion  of  the  court  are,  first,  whether  the  defen- 
dant was  entitled  to  retain  the  said  policies  of  in- 
surance as  against  the  plaintiff  in  respect  of  lien 
for  the  premiums  on  those  policies;  secondly, 
whether  he  was  entitled  to  retain  the  said  policies 
in  respect  of  a  general  lien  for  the  unpaid  pre- 
miums upon  the  otner  policies  mentioned  in  the 
15th  paragraph  of  this  case. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive on  both  questions,  the  verdict  entered  for  the 
plaintiff  is  to  be  set  aside,  and  a  verdict  entered 
for  the  defendant  generally  with  costs.  If  the 
court  shall  be  of  opinion  in  the  affirmative  on  the 
first  question  onlv,  a  verdict  is  to  be  entered  for 
the  defendant  with  costs,  except  on  the  1st,  2nd, 
and  10th  pleas,  on  which  a  veraict  is  to  be  entered 
for  the  plaintiff.  If  the  court  shall  be  of  opinion 
in  the  negative  on  both  questions,  the  verdict 
entered  for  the  plaintiff  is  to  stand  for  30001.  with 
cost 8,  to  be  reduced  to  40*.  upon  the  three  policies 
in  defendant's  possession  being  given  up  to  the 
plaintiff. 

The  Exchequer  Division  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

[The  case  in  the  court  below  is  reported,  ante, 
p. -211.1 

H.  Matthew* t  Q.C.  and  David  Maclachlan,  for  the 
defendant,  argued  that,  both  by  the  general  law 
of  agency,  and  also  by  the  peculiar  rights  and 
liabilities  of  an  insurance  broker  in  marine  insu- 
rer ce  law,  defendant  had  a  lien  on  these  policies 
against  the  assured  in  the  first  place,  and  had  done 
nothing  since  to  prevent  him  setting  it  up  here. 
In  the  first  place,  by  the  general  law  of  agency, 
defendant  had  a  lien  on  these  policies  against  the 
plaintiff ;  for  the  plaintiff,  by  bringing  an  action 
for  them,  owns  they  were  made  for  him.  The 
right  of  lieu  is  a  right  attaching  to  the  thing,  and 
is  not  qualified  by  any  consideration  of  persons 
against  whom  it  is  claimed  : 

Arnonld  on  Marine  Ineuranoe,  p.  196 ; 
Maans  v.  Henderson,  1  East,  336  ; 
2  Duer  Marino  Insurance,  355  ; 
Xeno*  v.  Wickham.  110.  B.,  N.  S.,  452  ; 
lieckwith  v.  riulten,  8  K   &  B.  685  : 
Lanyon  v.  Blanchard,  2  Camp.  597  ; 
Mann  v.  Forrester,  4  Camp.  60. 

[BiiETT,  L.J.  cited  Phillips  on  Insurance,  s.  1909.] 

But  mere  especially  is  there  such  a  lien  in  the 
case  of  an  insurance  broker  who  has  effected  a 
policy,  and  that  by  reason  of  the  peculiar  incidents 
o"  bis  position  in  insurance  law.  Such  a  broker  is 
the  only  broker  in  the  transaction.  There  cannot 
be  two  brokers.  Skinner  and  Co.,  whatever  their 
profession  may  be,  are  not  brokers  in  this  trans- 
action;  they  are  merely  plaintiff's  agents.     The 


rights  and  liabilities  of  a  broker  are  pecoir,! 
only  one  man — and  that  the  man  who  ha  a 
as  broker  in  effecting  the  iiiaiiranoea-aa h 
them :  {CahiU  v.  Dawson,  3  C.  B.,  N.  &,  1&) ! 
only  liability  of  the  agent  is  to  his  mptrp, 
tort,  for  negligence.  Bat  the  broker  s  t 
person  primarily  and  solely  liable  to  tbeai 
writer  for  premiums ;  i.e.,  he  is  a  prinripd ;a 
sued  for  premiums  ;  and  therefore  he  is  a  praj 
to  sue  the  assured  for  repayment  to  him  of  i 
premiums.  An  underwriter  cannot  go  agssti 
assured  for  the  premiums,  nor  set  themo&tgk 
him ;  he  can  only  look  to  the  broker: 

De  Oaminde  v.  Pigou,  4  Tavnt.  246; 
DaUell  v.  Mair,  1  Camp.  532 ; 
JenhinsY  Power.  6  M.  A  8*1.282. 

Being  therefore  absolute  debtor  forpreonsfj 

the  underwriters,  it  follows  that  he  mnrtbr 

creditor  of  the   plaintiff  for  them.   To  ncii 

extent  even  is  that  the  case,  that  he  can  a  f 

them  before  he  himself  has  paid  them  owr  sf 

underwriter. 

Power  v.  Butcher.  10  B.  A  C.  329; 
Airy  v.  Bland,  2  Park.  Ins.  81L 

And  so  well  is  this  position  understood  a  I 
trade  of  insurance,  that  the  books  are 
void    of    cases    of    competing  claim* 
brokers.     Skinner  and  Co.,  therefore,  new  I 
been    principals,  and  debiting  an  agent 
affect  the  rights  against  a  principal  Thei 
ments  even  goes  the  length   that  P*7**J 
Skinner  and  Co.  was  a  wrongful  payna 
being  eliminated    from  the   transaction, 
collaterally.    It  is  true  that,  if  they  had  p 
fend  ant  the  premiums,  they  might  harchv 
lien  against  the  plaintiff ;  but,  in  that  oa*j 
would  merely  have  succeeded  to  defendant' 
Defendant,    then,    both   by  the  general  k» 
agency,  and  by  virtue  of  his  peculiar  poattr 
insurance  broker,  haviug  a  lien,  what  his  k< 
to   deprive   himself    of   it?    He  has  in » 
agreed  to  give  credit,  nor  is  such  an  b\ 
be  deduced  from  any  binding  usage  in 
He  must   have  done   something  to  desire 
principal  into  paying  the  middleman,  wbkkr 
is  no  colour  for  saying  he  has  done : 

Heald  v.  Kenworthy,  10  Ex.  739,  745;  84 1*1 

Ex.; 
Wyatt  v.  Lord  Hertford,  3  East,  147 ; 
Calder  v.  Dobell,  L.  Rep.  6  C  P.  486. 

Powell,  Q.C.  and  Pritchard  for  the 
— The  case  finds  that  defendant  knew  tbu| 
would,  in  the  ordinary  course  of  ba.«iB*1 
Skinner  and  Co.,  for  it  finds  that  such  *  * 
"  was   usual  in  the  trade."    Knowing  &M 
not  having  moved  to  prevent  the  plaints  I 
dicing  his  position  by  paying  to  Skinner  " 
when  the  policies  were  in  defendant'"  ~" 
he  must  be  taken  to  have  estopped 


himaiil 


setting  up  a  lien  against  the  plaintiff,  nsj^ 
principle  of  Pickard  v.  Sears  (6  Ad.  A»* 
Smethurst  v.  Mitchell  (23  L.  J.,N.  S..24U 
and  many  other  cases.  Again,  defendant  jj 
ledge  of  the*  course  of  dealing  betweea  " 
and  Co.  and  the  plaintiff,  and  his  condoctl 
must  be  taken  to  have  constituted  SI 
Co.  his  agents  to  receive  payment  of 
so  that  tho  payment  to  Skinner  and  Ga| 
ment  to  himself,  and  discharged  an? 
have.  If  it  is  true  that  there  can  h*H 
in  any  transaction  of  marine  ii 
and  Co.,  and  not  defendant,  are 
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merely  their  sub- agent.  Against 
consequently,  the  only  lien  is  that  of 
Do.;  defendant,  if  he  has  any  lien, 
1  against  Skinner  and  Co.,  who  em- 
It  is  not  correct  to  say  lien  is  a 
ug  to  the  property  irrespective  of 
ey  also  cited 

lolmes,  1  Johnson  &  Hem.  241 ;  30  L.  J. 

?enoy,  386  et  seq. 

O.J. — I  am  of  opinion  that  the  judg- 
urt  below  must  be  reversed. 
s  in  detinue,  and  the  pleas — the  sub- 
— assert  a  lien,  one  a  specific  and 
3ral  lien.    The  facts  of  the  case  are 
plaintiff,  a  merchant  carrying  on 
•rrowin-Furness,  was  in  the  habit  of 
firm  of  Skinner  and  Co.,  as  insurance 
3Ct  insurances  for  him.    There  being 
jrs  in  Barrow-in-Furness,   Skinner 
obliged  to  effect  the  neceBsarv  in- 
vhere;  doing  so,  sometimes  tnem- 
er,  sometimes  employing  other  in- 
*s,  in  Liverpool  or  elsewhere,  to  do  so 
bis  particular  case  they  employed  the 
insurance  broker  at  Liverpool.    The 
3ted  four  policies — the  right  to  the 
three  only  of  which  is  now  in  ques- 
ler  paid  th9  premiums,  or  had  credit 
3  account  with  Skinner  and  Co.  Now 
and  Skinner  and  Co.,  there  was  a 
»f  payment  existing  between  them. 
$ount  was  drawn  up  by  Skinner  and 
in  to  the  plaintiff,  who  thereupon 
;  one  month  in  payment.  That  mode 
:>  in  the  present  case.    The  monthly 
ding  these  premiums,  which  were 
i  plaintiff,  was  sent  in,  and  a  bill 
which   was    paid  in   due  course. 
Jo.,  as  I  have  said,  employed  the  de- 
<ce  these  policies,  and  they  remained 
possession  after  the  above  settle- 
plaintiff  and  Skinner  and  Co.,  and 
)f  the  13th  Aug.  had  occurred.  They 
inded  by  the  plaintiff,  but  defendant, 
n  paid  the  premiums  on  the  policies, 
ner  and  Co.  or  plaintiff,  refused  to 
The  question  therefore  is,  whether 
e  of  circumstances  there  is  a  lien  on 
n  defendant's  hands, 
eral  law  as  regards  such  cases  is,  that 
bled  to  a  lien  for  premiums  on  policies 
cipal.     Is  there  anything  here — and, 
b — to  deprive  the  defendant  of  that 
It  is  said  that  because  the  defen- 
se knew — as  the  special  case  finds 
Skinner  and  Co.  were  employed  by 
ind  that  in  the  ordinary  course  of 
remiums  on  these  policies  would  be 
count    between    Skinner   and    Co. 
ntiff,    that    therefore    he    trusted 
ler  and  Co.,  and  has  no  right  now 
3  else.     But  we  must  look  to  the 
'  course  of  business  before  we  can 
ither  defendant  should  be  made  to 
icn.    Now  it  appears  that  defendant 
ies  in  his  possession  till  the  pre- 
bc  paid.    TTbe  plaintiff,  therefore,  is 
na:   either  Skinner   and  Co.  were 
nake  these  insurances  through  an 
were  not.    If  Skinner  and  Co.  had 
',  then  his  principal  becomes   the 


employer  of  the  agent,  and  must  be  subject  to  the 
liabilities  of  that  position.    If  not,  then  the  agent 
is  not  his  agent  to  effect  the  policies,  and  the  poli- 
cies are  not  nis,  and  he  can  have  no  claim  to  the 
possession  of  them.    But  then  another  answer  is 
made.    It  is  said  that  defendant,  knowing  as  he 
did,  the  course  of  business  between  plaintiff  and 
Skinner  and  Co.,  has  "  lain  by"  and  allowed  the 
plaintiff  to  be  prejudiced,  by  permitting  him  to 
pay  over  the  premiums  to  Skinner  and  Co.  with- 
out giving  him  (the  plaintiff)  notice  that  the  poli- 
cies were  in  defendant's  hands,  who  would  claim 
a  lien  upon  them  till  he  was  paid  the  premiums. 
I  do  not  say  that  if  there  had  been  at  that  time  any 
doubt  as  to  the  solvency  of  Skinner  and  Co.  there 
might  not  perhaps  have  been  some  Bubstance  in 
such  an  answer ;  out  in  this  case  all  parties  were  at 
the  time  considered  to  be  solvent.    Therefore  I  am 
clearly  of  opinion  that  there  was  no  duty  on  the 
defendant — and,  further,  I  think  it  would  have 
been  a  most  extraordinary  coarse  for  him  to  have 
taken — to  have  gone  to  the  plaintiff  and  said,  "  I 
effected  the  policies,  and  have  them  now,  and  mean 
to  keep  them ;  so  if  you  pay  Skinner  and  Co.  you 
must  run  the  risk  of  having  to  pay  again  to  me, 
should  Skinner  and  Co.  fail  to  do  so." 

Therefore  I  am  of  opinion  that  plaintiff  did  give 
authority  to  Skinner  and  Co.  to  go  and  get  these 
policies  effected  in  the  way  they  were  effected; 
and  that  therefore  defendant  was  his  agent,  and 
it  was  his  business  to  see  defendant  paid,  and 
defendant  has  a  lien  on  the  policies  till  he  is  paid. 

James,  L.J. — I  am  of  the  same  opinion,  and 
I  have  little  to  add  to  what  my  Lord  has  said. 

When  the  polioies  had  been  made  by  the  de- 
fendant, either  on  credit  or  for  cash,  they  were, 
from  the  first  moment  of  their  existence,  subject 
to  a  lien  for  the  amount  of  the  premiums ;  and 
that  lien  was  not  against  this  man  or  that,  but 
was  a  lien  attaching  to  that  property  against 
whomsoever  had  a  right  on  payment  to  claim  it. 
That  being  so,  what  has  defendant  done  or  omitted 
to  do  to  alter  his  rights?  He  has  always  kept 
the  policies,  he  has  never  been  paid,  and  he  has 
done  nothing  showing  an  intention  to  give  them 
up  till  he  is  actually  paid.  There  has  been  nothing 
of  the  nature  of  "  standing  by."  "  Standing  by  " 
means  lending  yourself,  by  doing  something,  un- 
conscientious if  not  dishonest,  to  another  man 
putting  himself  into  a  false  position.  There  has 
been  nothing  at  all  of  that  sort.  All  has  been  in 
the  ordinary  course  of  business.  It  is  simply 
that  defendant,  finding  Skinner  and  Co.  insol- 
vent, turns  round  to  the  k  plaintiff,  and  plaintiff 
finds  he  has  paid  to  an  insolvent  man  what  was 
meant  for  defendant,  and  must  pay  again. 

Beam  well,  L.  J. — I  am  of  the  same  opinion. 

If  this  had  been  a  solitary  transaction  between 
these  parties,  no  argument  would  have  been 
possible,  because  plaintiff  knew  defendant  had 
been  employed,  ana  acknowledged  it  by  bringing 
this  action.  Therefore  there  was  an  inevitable 
lien,  and  a  lien  on  the  article  against  all  the 
world.  It  becomes  unnecessary  to  go  into  the 
question  raised  by  Mr.  Maclachlan  in  his  learned 
and  able  argument,  which,  however,  shows  con- 
clusively that,  at  any  rate  in  Buch  a  case  as  this, 
there  is  a  lien  in  one  holding  the  position  of  the 
defendant  in  this  case.  If  it  would  have  been  so 
had  this  been  the  only  transaction  between  the 
parties,  it  will  be  so  here,  unless  there  is  some- 
thing in  their  relations  to  alter  their  legal  posi- 
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tion  as  regards  each  other.  What  of  that  sort 
has  happened  P  As  to  the  judgments  in  the  court 
below,  1  do  not  quite  see  on  what  ground  they 
proceed,  with  the  exception  of  that  part  of  Baron 
C  leas  by 's  judgment  which  proceeds  on  the  ground 
of  partnership.  But  I  can  see  nothing  like 
partnership  in  the  case.  If  not  partnership,  then 
it  is  said  payment  to  Skinner  and  Co.  was  pay- 
ment to  defendant's  agent.  There  is  no  ground, 
however,  on  the  evidence,  for  saying  so ;  tor  pay- 
ment was  not  payment  of  a  particular  sum,  but 
in  account.  And,  even  if  that  had  been  otherwise, 
it  was  payment  to  plaintiff's,  not  to  defendant's, 
agent.  "  Standing  by "  always  implies  that  one 
colour  has  been  given  to  a  transaction  which  had, 
at  first,  another.  Here  the  plaintiff  was  in  the 
habit  of  paying  Skinner  and  Co.  without  asking 
whether  they  had  paid  the  premiums,  or  had  the 
policies.  What  has  defendant  done,  or  suppressed, 
to  give  a  different  colour  to  the  transaction  P 
Take  it  he  knew  of  that  course  of  business 
between  plaintiff  and  Skinner  and  Co.,  as  we  must* 
He  would  say  to  the  plaintiff,  "  If  you  are  content 
to  pay  Skinner  and  Co.  I  have  no  objection,  but 
if  the  time  comes  for  Skinner  and  Co.  to  pay  me, 
and  they  don't,  you  must  look  out."  He  is  not 
bound  to  take  care  of  the  plaintiff,  when  the 
plaintiff  does  not  take  care  of  himself.  I  can  see 
no  ground  for  saying  defendant  had  not  a  hen, 
or  cannot  set  it  up  here,  if  he  has  one.  I  think  he 
has  a  lien,  that  is,  a  specific  lien ;  as  to  a  general 
lien,  the  judgment  below  will  stand. 

Brett,  L.J. — 1  am  of  the  same  opinion,  but 
desire  to  put  my  judgment  expressly  on  the 
ground  of  concurrence  in  the  argument  of  Mr. 
Mac!  acb  Ian. 

Defendant  says  he  has  a  lien  until  the  pre- 
miums are  paid  him.  He  does  not  allege  that 
he  has  paid  them  to  the  underwriters  himself, 
therefore  we  must  assume  they  are  not  paid. 
Therefore  defendant  can  claim  no  lien  here  unless 
he  does  so  on  the  ground  of  the  peculiar  nature  of 
his  rights  as  a  broker  in  the  trade  of  insurance. 
Defendant  knew  that  he  was  effecting  these 
policies  for  the  plaintiff,  therefore  immediately 
they  were  effected  they  became  plaintiff's  pro- 
perty ;  and  therefore  there  can  be  no  lien,  if  not 
the  peculiar  one  contended  for.  By  the  custom  of 
insurance,  the  broker  who  actually  effects  the 
policy  is  the  man  who  is  liable  to  the  under- 
writers, and  he  is  the  only  man  who  is  so  liable; 
therefore  he  is  the  only  man  who  has  this  lien. 
Therefore,  in  this  case,  the  defendant  alone  had 
this  lien ;  Skinner  and  Co.  did  not  effect  the  poli- 
cies, and  were  not  therefore  possessed  of  a  lien  or 
liable  to  the  underwriters.  Therefore  Skinner 
and  Co.,  though  brokers  by  trade,  are  here 
merely  agents  ;  whether  they  were  entitled  to 
delegate  their  employment,  as  they  did,  is  not 
material;  if  it  were  a  question,  I  should  be  of 
opinion  that  they  were  not,  and  that  the  plaintiff 
could,  if  he  Lad  chosen,  have  abjured  the  whole 
transaction  when  he  came  to  hear  of  it.  But  he 
did  not  do  so.  What  does  he  do  ?  He  ratifies  it, 
for  he  knows  of  it  before  he  pays  Skinner.  So  it 
stands  thus  :  defendant  has  effected  some  policies 
for  the  plaintiff,  and  plaintiff  has  accepted  what 
he  has  done  ;  the  defendant,  then,  has  a  lien. 
Lien  is  only  wanted  against  the  owner  of  the  thing 
retained,  lor  he  is  the  only  person  who  can  claim 
it ;  therefore  "  lien  against  all  the  world  "  is  an 
erroneous  expression.     The   defendant,  then,  had 


a  lien  against  the   plaintiff.      Is  it  ga 
plaintiff  says  yea,  because  payment  to  Sk 
Co.  is  payment  to  defendant  8  agent  tor 
see  nothing  which  makes  Skinner  and 
Accounts  are  sent    in    according  to 
course  of  insurance  business,   and  it 
yet  been  suggested   that   on   that  aca 
is    gone.      Skinner    and    Co.    were    pi 
the  bill  was  given  and    accepted,  andfl 
no  doubt,  looked  to  Skinner  and  Co.  as  t 
who  were  to  pay  them ;  but  that  is  not 
Skinner  and  do.   defendant's  agents  k 
payment.    Therefore  payment  to  Skinna 
was  not  payment  to   the  defendant   11 
they  lost  their  lien  by   "standing  by?" 
in  the  definition  given  by  my  brother,  c 
is    "  standing  by."     The  defendant  did  i 
wrong. 

And,  moreover,  the  conclusion  vre  cam 
not  without  the  support  of  authority :  fli 
on  Marine  Insurance,  pp.  196, 197;  Fhillipn 
surance,  sect.  1909.)  Phillips  is  verjeipwa 
says  :  "  The  agent  who  effects  a  polky  k 
principal,  and  advances  the  premium,  or  befl 
responsible  for  it,  and  retains  the  policy  ■ 
hands,  has  a  lien  upon  it  for  his  comminBi 
the  premium,  until  the  same  are  paid  to  III 
he  is  supplied  with  funds  for  the  pajd 
whether  his  immediate  employer  is  theaal 
himself,  or  an  intermediate  agent;  aniM 
latter  case,  whether  the  intermediate  agouti 
known,  or  not  known,  to  the  sub-agent  dtij| 
the  lien."  That  seems  an  authority 
point.  I  am  of  opinion,  therefore,  thattbi 
dant  had  a  particular  lien ;  as  to  a  general 
do  not  disagree  with  the  court  below. 

Judgment 

Solicitors  for  the  plaintiff,  Chester, 
May  hew,  and  Holden,  agents  for  BradA* 
Pearson,  Barrow-in-Furness. 

Solicitors  for  the   defendant,  Sharja, 
Pritchard,  and  Sharpe,  agents  for  Gi'd  aod 
Liverpool. 

HIGH   COURT   OF  JUSTICE 
COMMON  PLEAS  DIVISION 

Exported  by  J.  A.  Footk  and  Caxebos 

B*rri£ters-at-Law. 

Tuesday,  June  19. 

Adams  p.  Hall 

Principal    and    agent — Undisclosed 
Trade  usage — Interpretation  of  cka 
Admission    of   letters    in    evident*  to 
charter-party — Agent  his  own  princifsL 

The  plaintiffs  and  defendants  entertd  iik( 
oj  the  ship  R.  to  load  a  cargo  of  de» 
body  of  the  charter  the  defendants  ven* 
as  follows,    "  It   is   this  day  wh**%J 
between  Messrs.  J,  H.  and  Co.,  of  A< 
owners  of  the  good  ship  R.''    *$* 
signed  the  charter-party  at  the  foot* 
"For  owners,  J.  H.  $  Co"    A  axffO 
on  board  the  ship  R.   at  E.,  a*& 
signed  a  bill  of  lading  for  fte  #■} 
he  had  received  it  in  good  coiwT 
cargo  was  ultimately  delivered  to 
G.,  and  was  found  on  delivery  k 
jured  to  the  extent  of  50L    In 
by  the  plaintiffs  against  the 
damage,  in  thr  Covnty  Court  t 
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h  had  passed  between  the  plaintiffs 
■ndants  and  their  solicitor 8  were  ad- 
idence,  and  as  soon  as  the  plaintiffs9 
8  closed,  the  defendants*  solicitor  ob- 
there  was  no  evidence  against  the 
is  principals,  and  applied  for  a  non- 
i  ground  that  it  appeared  upon  the 
y  that  the  defendants  were  not  prtn- 
ily  agents  of  the  owner.  The  judge 
le  objection,  and  decided  that  the 
lere  liable  as  principals.  On  an  appeal, 

re  was  evidence  to  support  the  deci- 
County  Court  judge  that  the  defen- 
table  as  principals. 

that  the  charter-party  was  to  be  con' 
vplained  by  the  letters,  and  that  the 
properly  admitted  in  evidence. 

iowditch  commented  on. 

appeal  from  the  County  Court  at 

ffs,  who  are  timber  merchants  at 
rough t  an  action  against  the  de- 
are  a  firm  of  shipbrokcrs  at  New- 
?,  for  damages  done  to  a  cargo  of 
). 

ffs  and  defendants  entered  into  a 
e  ship  Regalia  to  load  a  cargo  of 
Budigsval  in  Sweden.  The  terms  of 
irty  were  as  follows  : 

[  mutually  agreed  between  Messrs.  John 
:  Newcastle-upon-Tyne,  for  owners  of  the 
isel  called  the  Regalia,  steamship  of  the 
one,  net  register,  or  thereabouts,  now  in 
>n,  master,  and  Messrs.  Thomas  Adams 
mingham,  merchants,  that  the  said  ship 
tmoh,  and  strong,  and  every  way  fitted 
shall,  after  discharging  at  ....  ,  with 
speed  sail  and  prooeed  to  Hudigsval, 
take  a  cargo  from  Cardiff  to  Kiel,  or  so 
as  she  may  safely  get,  and  there  load 
's  of  the  said  merchant  a  full  and  oom- 
uding  a  deok  load,  if  allowed  by  law,  and 
3tain,  to  consist  of  deals,  battens,  and 
iter  not  to  exoeed  fifty  (say  fifty)  St. 
.ndard  hundred,  with  sufficient  deal  ends 
rage  only,  not  exceeding  what  she  can 
'  and  carry,  over  and  above  her  tackle, 
od8,  and  furniture,  and  being  so  loaded 
proofed  to  Sharpness  Point  New  Dock, 
■eunto  as  she  may  safely  get,  and  deliver 
og  paid  freight  at  the  rate  of — For  timber, 
>  cubic  feet,  Queen's  oaliper  measure: 
rod  boards,  21.  17s  6d.  St.  Petersbnrgh 
ed  ;  deal  ends,  11.  18s.  4d.,  ditto,  ditto  ; 
id.  mille  ;  lath  wood,  XL  18*.  Ad.,  fathom 
are,  being  in  full  of  all  pilotage  and  port 
.  of  God,  restraints  of  prinoeB  and  rulers, 
nies,  fire,  and  all  and  every  other  dangers 
f  the  peas,  rivers,  and  steam  navigation, 
and  kind  soever,  during  the  said  voyage, 
i),  freight  to  be  paid  on  unloading  and 
f  the  cargo,  as  follows,  say  one  half  in 
mainder  by  good  and  approved  bill  psy- 
at  four  month 8  date  following,  or  all  in 
•eto,  at  captain's  option.  The  cargo  to 
the  steamer  a«  fast  as  the  master  can 
r  it,  and  to  be  discharged  with  all  reason- 

uffi<;ient  cash  to  be  advanced  at  port  of 
lip's  ordinary  disbursements,  on    usual 

r  to  have  the  option  of  keeping  the  ship 
mrrnge  over  and  above  the  said  laying 
day. 

onperformanoe  of  this  agreement,  e»ti- 
f  freight, 
have  an  absolute  lien  on  the  cargo  for 
freight,  and  demurrage. 

N.S. 


The  steamer  to  have  liberty  to  ooal  whenever  and 
wherever,  <ko. 

Witness  to  the  signature  of— for  owners,  John  Hall 
and  Co. 

Witness  to  the  signature  of— Thomas  Adams  and  Co. 
THIOPHILU8  Goodson.  26  8.76. 

A  cargo  was  loaded  on  board  the  ship  at 
Hudigsval,  and  the  captain  signed  a  bill  of  lading 
for  the  same,  stating  that  he  had  received  it  in 
good  order  and  condition,  and  the  cargo  was 
ultimately  delivered  to  the  plaintiffs  at  Gloucester, 
and  when  delivered  it  was  found  to  have  been 
injured  to  the  amount  of  502.  by  coal  dust  which 
had  been  negligently  left  in  the  said  ship. 

Three  letters  which  had  passed  between  the 
plaintiffs  and  defendants,  and  their  respective 
solicitors,  were  proved  and  put  in. 

At  the  trial,  as  soon  as  the  plaintiffs  evidence 
was  closed,  the  defendants'  solicitor  objected  that 
that  there  was  no  evidence  against  the  defendants 
as  principals,  and  applied  for  a  nonsuit,  on  the 
ground  that  it  appeared  upon  the  charter-party 
that  the  defendants  were  not  principals,  but  only 
agents  for  the  owners,  but  the  judge  overruled 
the  objection,  and  decided  that  the  defendants 
were  liable  in  the  action  as  principals. 

No  witnesses  were  called  on  behalf  of  the  de- 
fendants ;  judgment  was  given  for  the  plaintiffs 
for  501. 

The  defendants'  solicitor  gave  notice  on  the 
ground  above  mentioned. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  learned  County  Court  judge  rightly 
decided  that  the  defendants  were  personally  liable 
under  the  charter-party. 

If  the  court  were  of  this  opinion,  the  judgment 
to  stand ;  if  otherwise,  then  judgment  to  be  for 
the  defendants. 

Paget  {Anderson  with  him)  now  appeared  for 
the  appellants. — The  defendants  are  not  liable, 
see  Thomson  v.  Davenport  (2  Smith  L.  C.  364, 
7th  edit.).  In  that  case,  at  the  time  of  making  a 
contract  of  sale,  the  party  buying  the  goods  re- 
presented that  he  was  buying  them  on  account  of 
persons  resident  in  Scotland,  but  did  not  mention 
their  names,  and  the  seller  did  not  inquire  who 
they  were,  but  afterwards  debited  the  party  who 
purchased  the  goods.  Held,  that  the  seller  might 
afterwards  sue  the  principals  for  the  price.  [Lord 
Coleridge,  C.J. — The  old  rule  was,  that  the  agent 
might  make  himself  liable  as  well  as  the  principal, 
unless  the  form  of  signature  was  limited.  Grove, 
J. — He  was  liable  if  he  signed  "  as  agent,"  and 
not  if  he  merely  signed  "  agent."  See  Story  345.] 
Lord  Coleridge,  C.J. — By  the  case  of  Paice  v. 
Walker  and  another  (L.  Rep.  5  Exch.  173),  a  person 
signing  a  contract  in  his  own  name,  without 
qualification,  is  not  exempted  from  liability  on  the 
contract  by  merely  describing  himself  in  the  body 
of  the  contract  as  agent  for  a  named  principal, 
without  words,  expressly  or  by  necessary  implica- 
tion, showing  that  he  only  signs  as  agent ;  and  in 
that  case  the  defendants  were  held  personally 
liable  upon  a  contract  which  they  had  signed,  for 
the  sale  of  wheat,  in  the  following  form,  "  Sold 
A.  J.  Paice,  Esq.,  London,  about  200  quarters 
wheat  (as  agents  for  John  Schmidt  and  Co.,  of 
Dantzig),  Ac.  (Signed)  Walker  and  Strange.]  In 
the  case  of  Oadd  v.  Houghton  and  another  (L.  Rep. 
1  Exeh.  Div.  357),  where  some  fruit  brokers  in 
Liverpool  gave  a  fruit  merohant  the  following 
sold  note  — "  We  have  this  day  gold  to  you  on 
account  of  James  Morand  and  Co.,  Valencia,  200 
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up'Wi  In<j  ';ri*r*.':r*j/»rf.y,  of  a  ?.r,vie  u.-.agre,  by 
wJi.'.K,  if  f.Mj  fiar/i*:  of  tr.'j  priocipnl  in  not  di «. closed 
/« -jUiifi  a  r*:ii>"<,TUi.\Af.  ti/n*:,  th«;  a^:fitn  themn«;Ived 
ur«r  f,i.r»or,;iiy  li;*M':.  'I'ri«:r*:  tn'-.y  HJ^nod  "aa 
ay*  til* ,  "  in  iKm  r:u-.<*  t.h«-y  do  not,  they  merelj 
Mijfn  "for  owr.*:r4."  Th*:  ca-.«;  of  Southwell  r. 
lioutUtrl,,  whwh  h;m  ^:#:n  n?f*:rr»rrl  tu  by  the 
IjonJ  (Jhi'sf  Jii-.t.u<:t  Ik  diMtin^iiihhablo ;  there  the 
flf:f<ariflnrit4  j(tty«!  th<:  plaintiff  to  under.-tund  all 
through  f,h«s  tr;Lri<(i'ti'in  that  the  plaintiff  wan 
iJ'-iihritf  with  det<:ridarit,.-4  pr.n^-ipal.  'Lord  Colk- 
ifinoK,  f  !.J.  That  eaie  wan  founded  aw  the  opinion 
of  eniiiif:nt  jud^::4  that  "  ^old  "  and  "  bought  of  " 
wt'M  U>  bis  r:oiiHt.rni'.d  in  identical  terms.  We 
ifiu.Mt  b<-  ^uid'd  by  the  prinr-ipleM  of  Southwell  v. 
Hnuulitrli  ruther  than  by  the  ea.sf;  itself.  CIiiovk, 
■I.  South  will  v.  /iounlitrh  writ  entirely  on  the 
rnnHf.nir,iiori  to  b«?  put  on  this  words  "  sold  to" 
und  "  bought  (if."  Tin*  words  Umre  were  4*  for  my 
priii('i|)al,"  lu-re  thi»y  are  not  mo  definite. J  In  the 
niMfi  of  (i ndil  v.  //0//.7/1/1//1,  the  words  were  "on 
n< -count,  of"  ho nn -body  i-1mi».  Thi«ro  the  defendant 
iihhh  a  mM-oii^  expression  t^i  indicate  that  he  is  not 
binding  himself;  here  tliere  are  no  Hiich  words. 
No  ijim-  us  yet  Iiiih  been  decided  to  show  that 
"  for  "  meaiiH  "  on  arcount  of."  The  wonl  4*  pro  " 
Hiuiiilics  agency,  from  constant  tisane.  Jlero  there 
i»  notmiy  word  which  is  inuonstunt  use  to  express  1 
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■™^. 


vi  s; 


izii    kt    kr%n^   :":r.   It    1  -  Scirsew 

tar.  f     i^ti    iT-irr-d    :iiaz    2i±i^ir*i7 
:':r*;i=.er.  h*:g  a   i^aiiscc    :f  icj  rsaz 
^17  :c<i  :iir»  *ead.   v:  ▼::  iz  M-»r»ft*.  isi 
ir.tn    iccVr liitn'a    -ieni^rra^e  asd 
•ir^cc^jic   i«vi      Plea.  ^ca£  "*b*  agrseac 
i=^sx^ii  jizc  zj  s.*f*T:r,ar"*  by  ±e 
xzai  : .r  liii  in'becLki  zi. and a> a^cssfr 
d±nk7.  ao:  =jcc  u{X£nrj« .  a=d  be  w 
aid  cxwz.  by  ^a»-rrr*  "  "«*t 
a^al  a»  ihe  'izce  the 
<aecirrer.   •-■sa: 

:c.-=  orArifir-  tarty   ihowin^  '*h*z  rtf^rffli 
tractcvi  pt*r=ctal^T.     M-KOT»r.  M  j»t«" 
adrs^tccd  by  th*:-  Oetendaau  in  cLeocnfe^ 
In  tie  letter  of  2nd  Not.  1*7o,  toe  d^ 

Mcaan.  Husbm  admaiAb 


nt  toe   u«a»2ti£.  'ii 


B<Ms 


i«;'j4'     J.      }.      L. 

D*ar  iiiri,— We  -izlj  reeeiTed  yoar  fwar  rfa| 
alt.,  aci  -^i  w^It.  we  -3anso«  «s:*rair  *=y  ' 

fcti    maj:    **k    too   to 


joa    tsaxe.   aca   maj:    &« 
&«Uci«    of    freight,    other wi*r    we  rj  be 
to  ps:  th*  matter  is  the  hand*  of  our  Frej'::i«"" 
rage  AiJO.'Unoa.     We  remaia,  y^ars  tr£r. 

tSigaed  John  Hx^.od* 

The  tecocd  ietter  is  dated  U;h  N-V.-?J 
in  this  the  ownership  Ls  clearly  adminrf.  J 
letter  U  from  the  defendanti'  solicitors  »■ 
plaintitfd'  solicitors,  and  is  as  follows : 

Dear  Sira,— MeMri.  John  Hall  and  Co.,  cf*^ 
apon-Tyne,  hare  handed  ni  your  letter  d  V*f\ 
date  ;  they  inatrnct  ns  that  the  damage  tit  tffrg 
amount  to  only  a  email  sum,  and  nnder *Ja  ^f8^! 
we  moat  reqaedt  you  to  let  ae  h*re  perQcsliaM 
make  oat  so  Urge  a  earn  aa  .£53  2a.  6d.       .  ^* 

Pleaee  inform  na  for  what  price  the  <J*JJ?Q 
which  you  complain  were  sold,  and  fcl*>»M*«J 
price  obtained  for  the  remainder  of  tbt  eaq*  J 
trnly,  (Signed)  Olivkb  and  Borr^j 

Meaan.  Taynton  and  Son,  Solicitor!,  Gbceaa* 

The  third  letter,  which  is  also  from 
solicitors  to  the  plaintiffs,  is  dated  *22adS»l 
and  is  as  follows  : 

Regalia. 

Dear  Sirs, — We  naye  seen  our  clienti  wifti 
yonr  letter  of  the  16th  inst ,  and  they  uaM 
that  although  they  do  not  admit  any  lUWHf  "j 
of  the  matter  named  in  yonr  letter,  atill  taw* 
to  take  all  portions  of  the  cargo  which  )■  ■ 
damaged  and  to  pay  j  oar  client*  for  thf  wm}{ 
price  together  with  all  freight  and  other  | 
ptid  by  them  on  the  same,  and  thai  yonr 
make  any  los*  whatever  in  the  matter.  ■] 
decline  this  offer  we  will,  of  coarse,  dafci 
inga  your  clients  may  think  fit  to  taks.  Tl 

Olitiil 

Messrs.  Taynton  and  Son,  Solioiton,  * 
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correspondence  must  be  read.  In  the  case 
shmattz  v.  Avery  (16  Q.  B.  65i>)  which  was  an 
>n  of  assumpsit  on  a  charter-party  by  a  freighter 
ost  a  shipowner  for  not  receiving  the  cargo, 

non-assumpsit,  proof  was  given  of  a  charter- 
f  expressed  to  be  by  the  defendant,  of  one 
W$  "  and  G.  S.  and  Co.  (agents  of  the  freighter) 
A  other,"  and  containing  a  memorandum  as 
mu :  "  This  charter  being  concluded  on 
If  of  another  party,  it  is  agreed  that  all 
suability  on  the  part  of  G.  S.  and  Co.  shall 
i  as  soon  as  the  cargo  is  shipped."  No  notice 
la  memorandum  was  taken  in  the  declaration. 
and  Co.  were  proved  to  be  the  plaintiffs, 
i  it  was  held,  first,  that  notwithstanding  the 
of  the  charterparty,  plaintiff  might  prove 
ie  was  the  freighter,  and  his  own  principal, 
on  proof  of  his  being  so,  was  entitled  to 
»ar  in  his  own  name  ;  secondly,  that  it  was 
toessary  to  notice  the  memorandum  in  the 
station.1  The  usage  of  trade  must  be  judicially 
4  when  the  principal  is  not  disclosed.  That 
«n  decided  in  the  case  of  Fleet  v.  Mutton 
ap.  7  Q.  B.  126).  There  the  defendants, 
d  W.,  fruit  brokers  in  London,  being  em- 
L  by  the  plaintiffs,  merchants  in  London,  to 
e»  them,  gave  them  the  following  contract  note 
a  sod  to  the  plaintiffs:  "We  nave  this  day 
^r  your  account  to  our  principal "  so  many 
Of  raisins.  (Signed)  M.  and  W.,  brokers, 
pendants'  principal  having  accepted  part  of 
oisins  and  not  having  accepted  the  rest,  the 
■Iffs  brought  an  action  on  the  contract 
m%  the  defendants,  and  they  sought  to  make 
Pendants  personally  liable  by  giving  evi- 
that,  in  the  London  fruit  trade,  if  the 
ttr8  did  not  give  the  names  of  their  principals 
•  contract,  they  were  held  personally  liable, 
*gh  they  contracted  as  brokers  for  a  princi- 
■Mid  evidence  was  also  given  of  a  similar 
£31  in  the  London  colonial  market.  There 
i  held  that  the  evidence  of  the  custom  in  the 
trade  was  admissible,  as  not  inconsistent 

the  written  contract,  on  the  authority  of 
Krey  v.  Bale  (7  E.  &B.  266;  E.  B.  &  E.  1004), 
biat  the  evidence  of  a  similar  custom  in  the 
Lai  market  was  admissible,  being  evidence  in 
>-i]ar  trade  in  the  same  place,  and  as  tending 
trroborate  the  evidence  of  such  a  custom  in 
■nit  trade.  In  Parker  v.  Winlow  (7  Q.  B.  942), 
d  a  memorandum  for  a  charter-party  was  ex- 
©d  to  be  made    "between  P.,  of  the  good 

0.,  and  W.,  agent  for  E.  W.  and  Son,"  to 
3  the  ship  was  to  be  addressed,  it  was 
*4  by  W.  without  any  restriction :    it  was 

that  W.  was  personally  liable  as  charterer. 
Person  in  reply. — Paice  v.  Walker  is  distin- 
table.  Oadd  v.  Houghton  is  precisely  similar 
Ls  esse,  only  there  the  defendant  signed  "  on 
Lnt  of  "  instead  of  "  for."  In  Fleet  v.  Mutton 
^ridence  of  custom  was  admitted  as  not  being 
wsistent  with  the  written  contract ;  here  the 
*nce  that  it  is  proposed  to  admit  is  inconsis- 
vnfch  the  charter-party.  The  correspondence 
Dt  be  received  to  vary  the  contract.  [Lord 
3IDGE.  C.J. — We  cannot  exclude  the  corres- 
ence,  for  why  does  the  learned  judge  send  it 

Do  you  contend  that  the  charter-party  is  not 
led  by  subsequent  correspondence  P  The 
tkm  is,  as  is  generally  the  case,  was  there  evi- 
ls that  the  defendants  intended  to  render 
Uehrea  liable  as  principals  P    You  Applied  for 


a  nonsuit  on  the  ground  that  there  was  no  evi- 
dence on  this  point  The  judge  was  right  in 
overruling  the  objection,  if  there  was  anv  evi- 
dence. You  must  argue  that  you  are  entitled  to 
a  nonsuit  on  the  charter-party,  and  all  submitted 
to  us.]  Southwell  v.  Bowditch  is  very  clearly  in 
favour  of  my  contention.  [Lord  Coleridge,  C.J. 
— In  every  case  cited  the  parties  in  one  sense 
contracted  as  agents,  that  is,  including  the  princi- 
pals. The  question  is,  whether  they  excluded 
themselves,  or  whether  the  agent  and  principal  are 
both  liable,  or,  in  other  words,  what  is  the  effect 
of  the  words  which  may  be  read  as  personal  to 
themselves  P]  In  the  case  of  Potter  v.  Duffield 
(L.  Rep.  18  Eq.  4)  where  real  estate  was  put  up 
for  sale  under  particulars  and  conditions  of  sale 
which  did  not  disclose  the  vendor's  name,  but 
stated  that  B.  was  the  auctioneer,  the  purchaser 
of  one  of  the  lots  signed  a  memorandum  acknow- 
ledging his  purchase,  and  B.  signed  at  the  foot 
of  this  memorandum  another,  m  these  terms, 
"  Confirmed  on  behalf  of  vendor,  B."  There  it 
was  held  that  the  memorandum  did  not  suffi- 
ciently show  who  the  vendor  was,  and  a  bill  for 
specific  performance  of  the  contract  for  sale  was 
dismissed. 

Lord  Coleeidge,  C.J. — It  is  not  necessary  for 
me  to  express  any  opinion  as  to  what  our  judg- 
ment would  have  been  if  we  had  had  to  decide 
this  case  upon  the  charter-party  alone,  for  the 
charter-party  is  not  alone.  We  have  also  the 
correspondence.  The  evidence  and  the  correspon- 
dence are  both  set  forth  and  sent  to  us  by  the 
learned  County  Court  judge.  He  expressly 
mentions  the  letters,  no  doubt  for  some  purpose, 
and  they  are  intended  to  form  materials  for 
framing  our  judgment.  We  are  asked  for  a  non- 
suit, upon  the  ground  that  there  is  no  evidence 
against  the  defendants  as  principals,  but  that  it 
appears  upon  the  charter-party  that  they  were 
only  agents,  and  are  not  therefore  liable.  We 
cannot  doubt,  looking  at  the  way  the  case  is 
framed,  that  we  are  intended  to  look  at  the  corres- 
pondence, and  therefore  it  is  not  the  dry  con- 
struction of  the  charter-party  alone  that  we  have 
to  consider,  but  the  charter-party  as  explained 
and  thrown  light  upon  by  all  tne  evidence  that  is 
placed  before  us.  There  is  no  case  which  is  in 
itself  conclusive  that  decides  suoh  explanation. 
It  must  always  in  such  oases  be  plain  that  the 
parties  in  one  sense  act  as  agents.  The  question, 
therefore,  is  not  whether  they  are  agents  or  prin- 
cipals, but  whether,  though  agents,  they  are 
also  principals.  In  an  application  for  a  nonsuit 
we  must  look  at  all  the  evidence.  The  evidence 
was  tendered  to  the  County  Court  judge  without 
objection,  and  the  question  that  we  have  to  decide 
is,  whether  there  was  not  abundant  evidence  that 
the  defendants  were  owners,  and  contracted  per- 
sonally, and  were  personally  liable.  It  is  con- 
sistent with  the  signatures  that  they  might  be 
owners.  When  charged  with  their  liability,  their 
solicitors  do  not  repudiate  their  liability,  but 
request  to  be  furnished  with  particulars  in  order 
that  they  may  ascertain  how  the  plaintiffs  make 
out  so  largo  a  sum  as  531.  2a.  (yd.  In  their  next 
letter  the  defendant's  solicitors  say,  that,  though 
they  do  not  admit  the  liability  in  respect  of  the 
matters  named  by  the  plaintiffs,  yet  they  are 
willing  to  take  all  portions  of  the  cargo  which  the 
plaintiffs  allege  to  be  damaged,  and  to  pay  the 
plaintiffs  the  cost  price  for  the  same,  together 
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with  all  freight  and  other  proper  charges  paid  by 
them  on  the  same.  What  is  this  bit  admitting 
their  liability  P  The  only  point  they  really 
question  is  the  extent  of  their  liability.  On  that 
ground,  therefore,  without  going  into  the  number 
of  cases  that  were  cited,  we  think  there  was 
abundant  evidence  to  show  that  the  County  Court 
judge  was  right  in  deciding  that  the  defendants 
were,  in  fact,  part  owners  of  the  ship,  and  per- 
sonally liable.  The  jndge  arrived  at  that  con- 
clusion, and  I  should  have  done  the  same. 

Gbove,  J. — I  am  of  the  same  opinion.  The 
letters  were  not  touched,  as  to  their  contents,  in 
the  argument  of  the  plaintiff.  The  letters  are 
very  strong.  Mr.  Anderson  says  they  are  not 
admissible,  but  he  cannot  well  contend  that, 
assuming  they  were  admitted,  they  were  not 
strong  evidence.  They  were  admitted,  and  there 
is  nothing  to  show  that  they  were  ever  objected  to. 
But,  moreover,  the  letters  are  evidence,  for,  as  it 
was  not  cl«  ar  on  the  charter-party  in  what  capacity 
the  defendants,  Messrs.  Hall  and  Co.,  were  acting, 
it  became  material  to  show  whether  they  were 
acting  fur  themselves  or  others ;  and  even  if  they 
were  acting  for  other?,  there  is  nothing  to  prevent 
their  taking  their  principals'  liability,  as  in  the 
case  of  a  del  credmc  agent.  Moreover,  we  could 
not  be  sure  that  there  was  not  some  evidenoe  of 
trade  customs,  and  therefore  we  think  that  the 
letters  were  properly  read,  and  were  dearly  evi- 
dence to  support  the  decision.  They  have  been 
sent  up  to  us  stamped  with  the  County  Court 
stamp,  and  are  clearly  intended  as  evidence  to 
assist  in  framing  our  judgment.  We  think,  there- 
fore, thst  there  is  no  evidence  at  all  to  support  a 
nonsuit.  Appeal  dismissed  with  costs. 

Solicitors  for  the  appellants,  Oliver,  Botterell, 
and  Rochet  Newcastle-upon-Tyne  and  London. 

Solicitors  for  the  respondents,  E.  Boyle  and 
Edward*,  for  Taynton  ana  Son,  Gloucester. 


Thursday,  Nov.  22,  1877. 
(Before  Grovk  and  Lindley,  J  J.) 

De  Gakteig  v.  The  Mersey  Docks  and  Harbour 

Board. 

Dock  rates  —  Vesstl  trading  inwards  —  Vessel 
arriving  in  bailout — Colourable  cargo — Mersey 
Bocks  Acts  Consolidation  Act  (21  £22  Vict.  c.  92), 
s.  230. 

An  Act  of  Parliament  provided  that  a  vessel  trading 
inwards  to  (he  Port  of  Liverpool  should  pay  dock 
rote*,  according  to  a  ficed  scale,  proportioned  to 
the  distance  of  the  port  from  which  she  was 
trading,  and  that  a  cetsxel  arriving  in  ballast,  but 
trading  outwards,  should  pay  in  proportion  to 
the  distance  of  the  port  to  which  she  was 
t rating.  A  vessel  that  had  discharged  her  cargo 
at  a  port  ht  England  and  taken  on  board  ballast, 
being  about  to  sad  to  Liverpool  lor  tlie  purpose 
of  loadinu  a  cargo  for  the  West  Indies,  took  on 
board  a  bale  of  cotton  and  a  few  other  articles 
admittedly  in  order  that  she  might  pay  dock 
rates  as  a  vessel  trading  inwards  from  the  port 
where  site  took  on  board  such  articles,  and  not  as 
a  vessel  arrivmg  in  ballast. 

Held,  that  she  was  a  vessel  arriving  in  ballast  within 
the  meaning  of  the  Act. 

Special  case. 

^he  plaintiff  is  a  native  of  the  kingdom  of 


Spain,  and  is   the   master  of  the  barque 
ralda. 

2.  The  Esmeralda  is  a  barque  of  OS 
register,  and  capable  of  carrying,  win 
loaded,  340  tons  of  cargo.  She  arrived  it ! 
pool  from  Fleetwood,  and  entered  the  doc 
the  29th  Jan.  1877,  having  the  following  ga 
hoard,  for  which  bills  of  lading  had  been  f 
by  the  plaintiff  as  master  of  the  ship  •  three 
of  canvas,  one  barrel  of  beer,  two  bam 
potatoes,  and  one  bale  of  cotton.  The  said 
were  placed  on  board,  and  the  said  bills  of 
were  signed  as  aforesaid,  in  order  this  tfe 
barque  might  be  treated  as  a  Yessel  tradi 
wards,  and  not  a  vessel  arriving  in  beJlirt 
the  meaning  of  the  230tb  section  of  the  1 
Dock  Acts  Consolidation  Act  1858. 

3.  When  the  said  vessel  entered  the  dot 
the  port  of  Liverpool,  she  had  on  hoard  42 1 
ballast,  which  she  had  taken  in  at  Gilt 
where  she  loaded  a  cargo  consisting  of  0 
which  was  discharged  and  delivered  as  '. 
wood.  No  farther  ballast  was  taken  in  at! 
wood. 

4.  While  at  Fleetwood,  the  vessel  was  can 
for  a  voyage  from  Liverpool  with  cargo  l 
there  taken  on  board  for  Puerto  Kioo  in  the1 
Indies. 

5.  Fleetwood  was  the  most  distant  of  J 
ports  from  which  the  said  vessel  had  atid 
Liverpool  since  her  arrival  in  the  British  Ids 

6.  The  Esmeralda  loaded  at  Liverpool  a  hi 
complete  cargo,  consisting  of  508  tons  weigto 
measurement  with  which  she  sailed  from  li 
pool  for  Puerto  Rico. 

7.  By  the  Act  of  Parliament  (21  &  22 1 
c.  92),  s.  230,  it  is  enacted  with  respect  Hi 
dock  tonnage  rates  on  vessels  entering  as 
leaving  the  docks  as  follows  : 

All  vessels  entering  into  or  leaving  the  dock  a4 
liable  according  to  the  tonnage  burden  thereof,  tofl 
the  board  the  rates  hereinafter  railed  the  Dock  ft* 
Bates,  mentioned  in  schedule  B.  to  this  Act  art 
according  to  the  several  and  respective  chati 
voyages  described  in  snch  schedule,  that  is  to  aft 
from  the  port  of  Liverpool,  from  or  tc  any  parttfl 
in  such  schedule  mentioned,  and  such  rate*  shall 
to  the  board  by  the  masters  or  owners  of  sack 
and  shall  be  charged  as  follows  : 

Vessels  trading  inwards  shall  be  liable  to  tk 
payable  in  respect  of  the  most  distant  of  all  tftt 
from  which  such  Teasel  shall  hare  traded  toT^ 
Vessels  arriving  in  ballast,   but  trading  oot 
also  vessels  built  within  the  port  of  Liverpool 
outwards  shall  be  liable  to  the  rates  payable* 
of  the    most  distant  of   all   the  ports  to 
shall    trade    outwards,    and    vessels  brah 
said  port  on  first  trading  outwards,  shall  bt 
one  moiety  only  of  snch  rates,  but  shall  " 
full  rates. 

Vessels  arriving  in  ballast  and  departtif  i 
from  the  said  port  shall  he.  liable  to  on«  ma 
rates  payable  to  the  most  distant  of  all  porta 
such  vessels  shall  clear  ont  or  depart. 

One  arrival  with  one  departure  of  a  veaa* 
considered  as  one  voyage,  whether  such  t«8sTj 
traded  both  inwards  and  outwards,  or  arrival 
in  ballast,  and  without  regard  to  any  intsn 
between  which  she  may  have  traded  whilrt 
Liverpool,  but  snch  vessel   shall  be  liabk 
payable  in  respect  of  the  most  distant  of 
which  such  vessel  "hall  have   traded, 
in  ballast  and  trading  outwards,  and 
port  of    Liverpool  and  trading'  ou 
paid  the  rates  payable  on  snch  tra— 
afterwards,  on  trading  inwards,  be  I 
payable  on  vessels  trading  inwards. 
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8.  The  following  is  a  oopy  of  schedule  B.  re- 
tired to  in  the  said  section. 

[Schedule  B.  here  set  out.] 

9.  After  the  passing  of  the  said  Act  the  rates 
l  the  toll,  schedule  B.  classes,  have  been  legally 
Itered,  and  at  the  time  the  Esmeralda  sailed  from 
leetwood  the  dock  tonnage  rates  payable  under 
lasses  1  and  7  (which  alone  affect  the  present 
Me)  were  at  the  rate  of  2$  of  a  penny  per  ton, 
Dd  If.  6d.  per  ton  respectively. 

10.  The  defendants  insisting  that  the  Esmeralda 
IB   not    a  vessel   trading    inwards   within   the 

neaning  of  the  230th  section  of  the  above-men  - 
ioned  Act,  but  was  a  vessel  arriving  in  ballast, 
lemanded  Is.  6d.  per  ton  on  her  registered  tonnage 
<urden  as  dock  tonnage  rates  under  class  6  of 
ohedule  B. 

11.  The  plaintiff  insisted  that  the  Esmeralda 
18  a  vessel  trading  inwards,  and  that  she  was 
illy  liable  to  pay  dock  tonnage  rates  on  her 
jgtstered  tonnage  board  at  the  rate  of  2}  of  a 
enny  per  ton  under  class  1  of  schedule  B. 

12.  The  plaintiff  was  compelled  to  pay,  and  did 
ay,  under  protest,  the  said  rate  of  Is,  6d.  de- 
moded, in  order  to  obtain  her  clearance. 

13.  If  the  dock  tonnage  rates  were  payable  by 
w  Esmeralda  as  a  vessel  arriving  in  ballast,  but 
mding  outwards,  the  claim  of  the  defendants  was 
ght;  if  as  a  vessel  trading  inwards,  the  con- 
mtion  of  the  plaintiff  was  right. 

14.  The  difference  between  the  amount  claimed 
f  the  defendants  and  the  amount  admitted  by 
le  plaintiff  is  201.  10s.  10<2. 

15.  The  court  is  to  have  the  power  to  draw  in- 
trences  of  fact  from  the  matters  stated  in  the 


16.  The  question  for  the  opinion  of  the  court  is, 
bether  the  said  barque,  on  entering  the  docks, 
M  ft  vessel  trading  inwards  or  a  vessel  arriving 
i  ballast  within  the  meaning  of  the  230th 
lotion  of  the  Mersey  Dock  Acts  Consolidation 
otl858. 

17.  If  the  court  shall  be  of  opinion  that  the 
jck  tonnage  rates  oughb  to  have  been  prid  by 
te  plaintiff  in  respect  of  the  vessel  as  trading  in- 
W08,  judgment  to  be  entered  for  the  plaintiff 
ir  the  said  sum  of  201.  10a.  10(2.,  with  costs. 
'18.  If  the  court  shall  be  of  opinion  that 
*e  dock  tonnage  rates  ought  to  have  been 
aid  by  the  plaintiff  in  respect  of  the  vessel  as 
reiving  in  ballast,  but  trading  outwards,  judg- 
ment to  be  entered  for  the  defendant,  with 
Otte. 

Crompton  (with  him  He+schell,  Q.C.)  for  the 
lalntiff. — It  is  sufficient  to  come  within  the 
rotds  of  the  statute.  It  is  for  the  defendants  to 
sake  out  that  this  was  a  vessel  arriving  in  ballast. 
"be  court  can  draw  no  line  between  one  bale  of 
otton  and  a  hundred.  He  cited  Oeldard  v. 
Uadsione  (II  East,  675) ;  and  remarks  of  Lord 
Urns  in  Partington  v.  The  Attorney  -  General 
i.  Bep.  4  E.  &  I.  App.  100, 122). 

Shand  (with  him  Benjamin,  Q.C),  for  the 
iffendants,  was  not  called  upon  to  argue. 

Gbovje,  J. — I  am  of  opinion  that  our  judgment 
art  be  lor  the  defendants,  even  accepting  the 
ygoment  for  the  plaintiff  to  the  fullest  extent. 
£0  words  of  the  Act  are :  "  VesseU  trading  in- 
ard*  shall  be  liable  to  the  rules  payable  iu 
eptot  of  the  most  distant  of  all  the  porta  from 
bSob.  nob  vessel*  »ball  have  traded  to  Liverpool. 


Vessels  arriving  in  ballast  but  trading  outwards 
.  .  .  shall  be  liable  to  the  rates  payable  in  respect 
of  the  most  distant  of  all  the  ports  to  which  they 
shall  trade  outwards."  The  whole  question  here 
is  the  contradistinction  between  "  vessels  trading 
inwards "  and  "  vessels  arriving  in  ballast  but 
trading  outwards  ;*'  aud  what  we  have  to  decide 
is  to  which  of  these  two  classes,  on  the  facts  set 
out  in  the  case,  the  vessel  in  question  belonged. 
It  appeura  to  me  that  she  belonged  to  the  latter 
class.  She  had  discharged  her  cargo  at  Fleet- 
wood, and  was  in  ballast ;  but,  in  order  that  she 
might  pay  toll  at  a  lower  rate  on  entering  the 
docks  at  Liverpool,  she  took  on  board  three  pieces 
of  canvas,  one  barrel  of  beer  in  bottles,  two 
barrels  of  potatoes,  and  one  bale  of  cotton.  The 
case  expressly  finds  that  these  goods  were  placed 
on  board  in  order  that  she  might  be  treated  as  a 
vessel  trading  inwards,  and  not  a  vessel  arriving 
in  ballast.  It  therefore  negatives  their  having 
been  taken  on  board  in  the  bond  fide  course  of 
trade  for  the  purpose  of  earning  the  freight. 
How  then  can  she  be  said  to  be  a  vessel  trading 
inwards  ?  I  must  read  the  second  paragraph  of 
the  case  as  stating  the  only  reason  for  taking  the 
goods  on  board ;  and,  so  doing,  in  my  judgment 
the  case  really  finds  the  plaintiff  out  of  court. 
Cases  might  arise  where  there  was  at  once  a  bond 
fide  desire  to  earn  freight,  and  also  to  be  liable 
for  the  lower  duty  only ;  cases  of  mixed  motive, 
where  neither  reason  by  itself  would  be  sufficient 
to  induce  a  man  to  take  goods  on  board,  but 
where  the  two  together  are  sufficient.  But  that 
would  be  a  different  case  to  the  present.  Looking 
at  paragraph  2  of  the  case,  ana  using  the  power 
to  draw  inferences  of  fact,  it  appears  to  me  that 
this  vessel  had  all  the  attributes  of  a  vessel 
arriving  in  ballast,  and  none  of  those  of  a  vessel 
trading  inwards. 

Lindley,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  the  only  question  we  have  to  con- 
sider is  into  which  of  the  two  classes  this  particular 
vessel  comes.  Is  she  more  correctly  described, 
under  the  circumstances  set  out  in  the  case,  as  a 
vessel  trading  inwards  or  as  a  vessel  arriving  in 
ballast  ?  When  we  look  at  the  facts,  I  think  it 
would  be  impossible  for  us,  or  for  any  one,  to  doubt 
that  the  latter  is  the  correct  description.  I  do 
not  wish  to  say  anything  about  evading  Acts  of 
Parliament;  but  Act8  of  Parliament,  whether 
fiscal  or  not,  must  be  reasonably  construed,  so  as 
to  give  some  effect  to  their  provisions.  The 
question  here  is,  what  was  the  inn*  oharaoter  of 
this  vessel,  and  the  question  of  intention  is  only 
important  as  throwing  light  upon  that.  The  true 
character  of  this  vessel  was  that  of  a  vessel 
arriving  in  ballast  and  trading  outwards,  as  dis- 
tinguished from  a  vessel  trading  inwards. 

Judgment  for  the  defendant  with  costs. 

Solicitors  for  the  plaintiff,  8tone  and  Fletcher* 
Liverpool. 

Solicitor  for  the  defendants,  A.  T.  Squarey. 


Monday,  April  30. 

The    Omoa   and    Clkland   Coal  and  Ibon 

Company  v.  Huntlbt. 

Clwrter  -  party  —  Construction  —  Liability     to 

cJtarttrers  for  negligent*  of  crew. 
The  plaintiffs  were  charterers  of  a  steamer  belong- 
ing to  the  defendant  under  a  etarfer-porfy  V* 
which  the  defendant  woe  to  appoint  aid 
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tain  the  ship  with  a  full  crew,  whilst  the  plain- 
tiffs were  to  find  coals  and  to  have  the  use  of  the 
skip  for  the  purposes  of  trading  between  certain 
ports: 
Held,  that  the  defendant  was  responsible  for  (he 
negligence  of  the  crew. 

The  following  special  case  was  stated  for  the 
opinion  of  the  court  pursuant  to  an  order  of 
Hud  dies  ton,  B.,  in  chambers. 

The  plaintiffs  were  the  charterers,  and  the  de- 
fendant the  owner  of  the  Vesper  steamship.  The 
charter  party  was  (so  far  as  material  to  this  case) 
as  hereinafter  set  out. 

The  vessel  sailed  from  Glasgow  for  Dunkirk 
with  coals.  In  the  course  of  the  voyage  she  was 
totally  lost.  For  the  purposes  of  this  case,  but 
not  otherwise,  it  was  assumed  that  the  loss  was 
occasioned  by  the  negligence  of  the  master  and 
crew,  and  not  by  any  excepted  peril.  It  was 
admitted  that  the  master  and  crew  were  appointed 
and  paid  by  the  ship-owners. 

The  plaintiffs  contended  that  the  master  and 
crew  of  the  vessel  were  the  servants  of  the  defen- 
dant, who  was  liable  for  the  loss  caused  by  their 
negligence. 

The  defendant  contended  that  they  were  not  so, 
and  that  he  was  not  liable  for  their  negligence. 

The  auestion  for  the  opinion  of  the  court  was, 
which  of  the  two  contentions  was  correct. 

The  charter-party  was  as  follows : 

It  is  this  day  mutually  agreed  between  Mr.  W.  H. 
Durie,  agent  for  owners  of  the  good  steam  shm  or  vessel 
nailed  the  Vesper,  .  .  .  and  the  Omoa  ana  Cleland 
Iron  Coal  Company,  of  Glasgow,  oharterers  of  the  said 
steamer: 

Witnesseth  that  the  said  vessel  or  steamer,  being  tight, 
stannoh  and  strong,  and  in  every  way  fitted  for  the 
voyage  or  service,  and  bo  maintained  by  owners  with  a 
full  complement  of  officers,  seamen,  ongineers,  and  fire- 
men, adapted  to  a  steamer  of  her  olass,  shall  be  placed 
under  the  direotion  of  the  said  oharterer  or  merchant, 
or  his  assigns,  to  be  by  him  or  them  employed  for  the 

conveyance    of    lawful  merchandise  a"rd  passengers,  as 

follows — between  ports  in  the  United  Kingdom  and  the 
Continent,  Baltio  and  the  Black  Sea  being  exoluded 
between  1st  Sept.  and  1st  March,  as  may  be  ordered  by 
the  charterers,  the  cargoes  to  be  laden  or  discharged  in 
any  dock  or  other  safe  place  the  charterers  may  order. 

The  said  steamer  is  let  for  the  sole  use  of  the  said 
charterers  and  for  their  benefit  for  the  space  of  six 
months  ;  with  option  of  twelve  calendar  months  at  char- 
terers' option,  commencing  from  the  vessel's  being 
ready  at  Grangemouth,  N.B.,  to  be  at  the  disposal  of  the 
charterers. 

The  charterers  to  have  the  whole  reach  of  the  vessel's 
holds  and  usual  places  of  loading,  including  passengers' 
accommodation,  if  any,  sufficient  room  being  reserved  to 
the  owners  for  the  crew,  necessary  tackle,  apparel,  and 
furniture  of  the  said  vessel,  and  she  is  not  to  be  required 
to  load  more  than  she  can  reasonably  stow  and  carry 
over  and  above  her  tackle,  provisions,  stores,  and  fuel. 

The  captain  shall  ubo  all  and  every  despatch  possible  in 
prosecuting  the  voyages,  and  the  crew  are  to  render  all 
ouHtomary  assistance  in  loading  and  discharging. 

The  captain  to  sign  bills  of  lading  as  presented  with- 
out prejudioe  to  this  charter-party,  to  follow  the  in- 
structions of  the  oharterers,  or  their  assigns  or  con- 
signees as  regards  loading,  discharging,  and  departure. 

The  ooals  for  the  steam-engines  shall  be  supplied  by 
and  at  the  cost  of  the  oharterers,  as  also  all  port  and 
dook  charges,  pilotage,  and  extra  labourare  that  may 
be  required  in  addition  to  the  crew  for  loading  and 
discharging,  the  owners  finding  all  ship's  stores,  paying 
crew's  wages,  and  necessary  stores  for  the  engine-room, 
that  is  oil,  tallow,  and  waste,  also  dunnage,  and  insurance 
on  ship. 

The  freight  for  the  hire  of  the  said  steamer  shall  be 

**  ,A""^8,  videlicet :  Four  hundred  and  ten  pounds  per 

hie  in  advance  monthly,  until  the  vessel  is 


again  returned  by  the  charterers,  be  or  tbw  m 
previously  given  not  lees  than  fourteen  daw/  Mia 

That  in  the  event  of  lose  of  time  by  totaaqiu 
collision,  want  of  stores,  breakdown  of  ajss.1 
machinery,  or  the  Teasel  becomes  inosoabieoftss 
for  more  than  twenty-four  running  hov^sqssi 
hire  to  cease  until  each  time  a*  she  is  ipa  i 
efficient  state  to  resume  her  voyage.  .  . .  Ssslli 
vessel  from  breakdown  of  engines  put  into  uj  4 
ports  than  those  to  which  she  is  bound,  the  pott  is 
pilotages,  Ac.,  at  those  ports  to  be  borne  bytfam 

The  owners  to  have  a  lien  upon  all  freight  sse 
for  arrears  of  hire.  The  oharterers  to  hsmsaq 
the  ship  for  the  monthly  freight  paid  in  sdiua  i 
in  the  event  of  the  said  hire  not  being  paid  m  ism 
owners  to  have  the  liberty  of  terminating  tail  As 
party,  but  still  holding1  the  charterers  habfefersj 
hire. 

The  vessel  to  be  delivered  up  to  the  ovsasa 
termination  of  this  charter-party  at  Clyde  or  Fori, 
derelicts  and  salvages  for  owner*!  and  chartesa'i 
benefit. 

The  captain  to  furnish  the  charterers,  tasrsja1 
supercargo  when  required,  a  true  daily  copy  of  1* 
to  take  every  advantage  of  wind  by  esinf  aim5 
view  to  economize  the  expenditure  of  coals,  Ae. 

Butt,  Q.C  and  J.  C.  Mathew  for  the  piss 
—In  Lauqher  v.  Pointer  (5  B.  &  C.  547),  H  p 
554,  Littiedale,  J.,  says,  "If  a  man  is  the  * 
of  a  ship,  he  himself  appoints  the  master,  ss 
desires  the  master  to  appoint  and  select  tk ■ 
the  crew  thus  become  appointed  by  the  owns* 
are  his  servants  for  the  management  andgsi 
ment  of  the  ship,"  and  he  is  liable  fir  ■ 
default.  Again,  at  page  578,  Abbott,  GJ.nfJ 
the  very  case  of  a  ship  hired  and  chartered! 
voyage,  and  remarks  that  "Many  soasl 
have  occurred  from  the  negligent  minsgsl 
of  such  vessels,  and  many  actions  haw  k 
brought  against  their  owners,  bat  I  »j 
aware  that  any  has  ever  been  broaght  agios' 
charterer,  though  he  is  to  some  puiposij 
domi nits  pro  tempore,"  Ac  Fletcher  v.  B*m 
(N.  R.  2  Bos.  &  P.  182*  was  a  stronger  cs«;l 
owner  of  a  ship,  chartered  and  commanded  llj 
officer  put  on  board  by  the  Government,  s»j| 
liable.  In  Quarman  v.  Burnett  (SlLk*** 
the  person  who  supplied  the  horses  and  thissj 
was  held  liable  for  the  negligent  drinsjj 
Schuster  v.  APKellar  (7  E.  &  B.  704)  the  os* 
note  suggests  that  the  shipowner  is  liable M 
miscarriage  of  goods,  although  he  has  chav 
his  ship.     They  also  cited,  j 

Fenton  t.  Dublin  Steam  Packet  Com***), i**l 

8:35;  { 

Russell  v.  Niemann,  17  C.  B.,  N.  S-,  163. 

HerschelliQ.C.  and  J.  Edge  for  thedefe 
Rourke  v.  WuUe  Mom  Colliery  Company  ',Lj 
C.  P.  Div.  208),  decides  that,  although  the  i 
of  a  mine  employed    the  engineer  who*' 
gonce  caused  the  accident,  yet  they  wereoiU 
because  the  engineer    was    under  the 
their  contractor.     Colvin  v.  Newberry  (l1 
283)  is  directly  in  point.     Lord  Tenter* 
says,  at  page  297  :  "  Two  propositions  of  I 
clear    .     .    .     the  first   is,  that  in  the 
case  of  goods  shipped  on  board  a  read 
the  shipper  has  a   right   to  maintain 
against  the  owner  of  the  ship ;  the  othtf- 
that  if  the  owner  charters  that  ship 
.     .     .    although  he    provides  the 
&c.    .  the    action     can    only 

again Ht  the  person  to  whom  the 
has  chartered  the  ship,  and  who  it 
owner  pro  tempore,  Ac." :  (fik 
L.  Rep.  2  Q.  B.  86.)     The  owner 
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in  the  North  Sen,  about  sixteen  miles  from  Flam* 
boro'  Head;  she  was  there  found  bj  the  three 
fishing  smacks,  which  succeeded  in  towing  her 
to  within  fourteen  miles  of  the  Tyne.  Then  a 
tug  was  engaged  by  the  smacks,  which  towed  the 
Banna  into  Shields.  The  action  having  been 
commenced,  the  defendants,  in  accordance  with 
the  practice  of  the  court,  about  the  16th  Jan.  1877, 
Bled  affidavits  of  value,  by  which  it  appeared  that 
the  value  of  the  ship  as  salved  was  7251. ;  the 
value  of  the  wood  cargo  aa  salved  12801. ;  and  the 
valne  of  the  iron  cargo  as  salved  4501. ;  making 
the  total  valne  of  ship,  cargo,  and  freight  24551. 

The  plaintiffs  adopted  these  values  in  their 
statement  of  olaim,  and  the  defendants  is  their 
statement  of  defenoe  did  not  deny  the  valne  as 
stated,  and  tendered  3'Ml,  which  at  the  bearing 
was  increased  to  3601.,  to  cover  life  salvage. 

On  the  cause  coming  on  to  be  heard. 

Butt,  Q.  0.  (W.  0.  F.  Phillimors  with  him),  for 
the  defendants,  tendered  evidence  to  show  that  the 
value  of  the  wood  cargo  had  turned  out  very 
much  less  than  that  at  which  the  affidavit  of  valne 
filed  by  the  defendants  had  put  it,  and  desired  to 
show  that  this  fact  had  been  communicated  to  the 
plaintiffs  as  soon  as  possible  after  the  sale  of  the 
cargo  by  auction,  the  sale  taking  place  at  the  end 
or  March,  and  the  defendants  solicitor  having 
written  to  the  plaintiffs'  solicitors  on  April  17th, 
Stating  the  difference  in  valne.  He  mentioned 
The  Jamti  Armstrong,  8  Asp.  Mar.  law  Caa  48 ; 
L.Bep.4A.*E380;  38  L.  T.  Sep.  N.  8.  8&0. 

Miheard,  Q.  C.  [J.  P.  AspinaU  with  him),  ob- 
jected to  the  evidence  being  given  on  the  ground 
that  by  the  practice  of  the  court,  en  affidavit  of 
value  being  once  filed  by  defendants  in  salvage 
suits  and  accepted  by  the  plaintiff,  the  defendants 
could  not  afterwards  alter  the  values.  The  cargo 
might  bave  deteriorated  in  value  between  the 
service  and  the  sale.  Moreover,  the  plaintiffs 
having  stated  the  values  in  their  statement  of 
claim,  as  given  in  the  affidavits  of  valne  filed  by 
the  defendants,  the  defendants  had  not,  in  their 


Sir  B.  Phillimobe. — The  defendants,  having 
filed  an  affidavit  of  value  which  has  been  accepted 
and  agreed  to  by  the  plaintiffs,  have,  by  the 
practice  of  the  court,  precluded  themselves  from 
giving  evidence  to  reduce  that  value,  and  I  mast 
reject  the  evidence  tendered. 

The  cause  having  been  heard  on  the  facts : 

The  Court  overruled  the  tender,  and  awarded 
the  sum  of  5601. 

Solicitors  for  the  plaintiffs,  Olarkton,  Son  uud 
OreemoeU. 

Solicitors  for  the  defendants,  Pritchard  and 
Bon*.  _ 

Tuetday,  Nov.  6, 1877. 
The     Ax  n  and  alb. 

Forfeiture— Merchant  Shipping  Act  1854  (17  4"  18 
Viet.  c.  104),  i.  103,  tub-sect.  2— Collusion— Sale 
to  a  foreigner — Cott*. 

A  nominal  transfer  of  a  British  vessel  to  an  Eng- 
lishman resident  abroad,  to  enable  iter  to  taU 
under  a  foreign  flag,  her  former  Britinh  owners 
preserving  their  control  over  her,  rend  by  such 
means  endeavouring  to  evade  tlte  provisions  of 
the  Legislature  with  regard  to  the  inspection, 
*--    -*  British  skips,  it  on  infringement  >f  tint 


Merchant  Shipping  dot  1854,  ..  103,  s*. 

and   the   ship    so    trcmeferred  is  fvrtet  i 

Majesty. 
The  original  English   owner*,  teas  we*  til 

defendant*  by  order  of  the  court,  ami  em 

mot  appeared,  condemned  la  costs. 
The  Sceptre   (3  Amp.  Mar.  Lam.  Get.  M; 

L.  T.  Rep.  N.  8.  429)  foUowed. 
Is  this  case  the  plaintiff,  a  collector  at  Cm 
at  the  port  of  Liverpool,  acting  on  beans' 
Board  of  Trade^prajed  a  forfeiture  of  lit  at 
Jnnandols  to  Her  Majesty  for  a  brads* 
Merchant  Shipping  Act  1854,  sect.  1*  i 
sect.  2.  A  Norwegian  subject,  named  Ir~ ' 
entered  an  appearance  and  raised  %tM*~- 
np  a  bond  fide  sale  to  him  before  m 
defence  the  plaintiff  demurred,  and  Uwassj 
was  sustained  by  the  Judge  of  the  Assst 
Division  [ante,  p.  383;  2  P.  D.  179;  MLT 
N.  8. 259),  and  on  appeal  by  tbeOoutrfJf 
(ants,  p.  472).  Theoesenow  cameoofcrai 
on  the  merit*,  as  an  undefended  action,  tie** 
which  had  been  on.  the  record  (salt,  p.  38"' 
withdrawn. 

Dr.  Deani,  Q.O.,  for  the  plaintiff*,  pot  i 
affidavit*!  of  the  Custom  House  officer!  i 
castle- on-Tyne  to  show  at  what  d*ie  at  J" 
dais  was  struck  off  the  register  of  Britai  mf 
the  representation  of  her  managing  owner  ttf 
had  been  sold  to  foreigners,  end  (bat  taws* 
aequently  known  her  aa  sailing  under  ibeR 
flag;  secondly,  affidavits  of  Custom  Boas  I 
at  Liverpool,  with  a  declaration,  mads  of  «■■ 
of  the  ship,  that  she  was  a  Belgian  vessel  tain 
of  the  LeHre  de  Mer,  under  which  the  Mil 
as  a  Belgian  ship,  attached  as  eihibiu;  tM 
copy  of  a  bill  of  sale,  executed  on  the  urns'  < 
vessel  at  Liverpool  and  two  days  before  aa  ■ 
by  her  former  English  owners,  acting  is  *•» 
character  of  attorneys  for  one  Hear/  ftj 
Wuteon,  the  alleged  Belgian  owner,  totbedtr**- 
Lows:  fourthly,  an  affidavit  of  the  sw 
Thomas  Watson,  setting  out  the  arcanM 
under  which  he  became  the  nominal  ovoei 
ship  under  the  Belgian  flag,  and  from  f" 
appeared  that  the  former  owners  aentsli 
of  sale,  in  the  presence  of  the  BeleisnCsv 
the  deponent,  who,  being  an  Engli*bm° 
britiuh  subject,  was  alleged  to  be  " 
citizen  ;  that  the  bill  of  sale  wa> 
deponent,  then  resident  in  Belgium; 
ponent  produced  the  bill  of  sale  to  ' 
authorities,  and,  on  his  represeotaWD 
ship  belonged  to  him — a  Belgis 
laitied  a  Lettre  de  Mer  or  provisiui 
for  the  vessel,  which  he  forwarded  t 
English  owners.  The  consideration  exj 
bill  of  sale  was  never  paid,  or  intendeds)  J 
the  deponent ;  bat  he  received  a  sum  of » 
loan  of  his  name  to  the  traiufer.  To  atr 
were  attached  as  exhibits  [a),  a  power*! 
to  the  former  English  owners  to  giwt  ~" 
and  give  bills  of  sale  aa  security  lot 
gages,  whereby  the  mortgagors  lbs*' 
in  as  full  possession  of  the  proper"  m 
a  copy  of  the  bill  of  sale  to  him; 
of  a  letter  from  the  former  Enf 
him  forwarding  the  bill  of  sale, 
the  Belgian  papers  to  be  sent  a* 
and  referring  to  a  circular  of  " 
into  the  Tie***  and  Skitrpiitg 
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Deane  then  read  a  document  which  he  stated 
the    one    referred    to    in  the  exhibit   (c) 
)d  to  Watson's  affidavit,  and  which  was  in 
lowing  terms : 

Newcaatle-on-Tyne,  Jane  25,  1874. 
-I  beg  to  inform  yon  that  I  have  made  arrange- 
for    registering  British   or    other  ships   under 

flag  (allowing  the  employment  of  officer*  of  any 
lity)  on  cancelling  their  present  register.  The 
will  remain  at  the  disposal  of  the  parties  in- 
most of  this  arrangement  and  of  procuring  the 
register  will  be  £25  for  each  vessel,  and  for  that 

yon  can  be  entirely  freed  from  the  interference 
bard  of  Trade,  whether  instigated  by  tradesmen 
work,  by  discharged  servants,  by  Mr.  Plimsoll 
friends,  or  by  any  offioials  who,  seeing  a  ship  is 
>  be  repaired,  think  they  ought  to  have  the  credit 
rting  her.  Should  yon  wish  to  avail  yourself  of 
tortunity  of  protecting  your  interests  yon  can  do 
oe  by  communicating  with  me.    Yours  truly, 

H.  J.  LIVING8TONE. 

Dncluded  by  praying  a  decree  of  forfeiture 
•  the  ship. 

R.  Phillimore. — I  grant  the  prayer  of  the 
eut  of  claim,  and  condemn  the  vessel  to  be 
d  to  Her  Majesty  under  sect.  103,  sub-sect.  2 

Merchant  Shipping  Act  1854  (17  &  18 
:.  104)  with  costs. 

Deone  asked  against  whom  the  decree  for 
hould  be  made,  as  some  persons — i.e.,  the 
1  English  owners  of  the  ship — had  been 
is  defendants  by  order  of  the  court  on  28th 
876  (L.  Rep.  2  P.D.  179,  note).    But  of  the 

so  added  only  one  had  entered  an  appear- 
ld  he  had  taken  no  further  part  in  the  pro- 

».  Phillimore. — The  decree  will  be  against 

sndants  generally. 

Ltor  for  plaintiff,  C.  0.  Toller,  for  Solicitor 

oard  of  Trade. 

Ltor  a    for    defendant    Lows,    OUver    and 


Tuesday,  Nov.  6,  1877. 

The  Rajfaelluccia. 

Practice —  Wages —  Viaticum. 

»  seamen  discharged  in  Great  Britain,  and 
recover  wages  in  a  suit  against  a  foreign 
%n  which  they  served,  are  not  entitled  as 
urse  to  their  passage  money  home,  but  unit 
n  it  when  their  consul  certifies  they  have 
or  are  about  to  go  home. 
,  their  shipping  in  another  vessel  as  seamen, 
for  the  voyage  home,  would  disentitle  them. 
as  an  action  tor  wages,  instituted  by 
te  Albergo  Trapani  and  several  seamen, 
the  Italian  brig  Raffaelluccia.  It  ap- 
that  the  plaintiffs,  with  one  exception,  a 
.  named  Yolpa  Gaetano,  had  been  engaged 
10th  Feb.  1877,  at  the  port  of  Caatellainare, 
kingdom  of  Italy,  to  serve  on  board  the 
lucnia,  on  a  voyage  from  that  port  to  Hull, 
>r  one  year,  at  certain  specified  rates  of 
per  month.  Volpa  Gaetano  had  been  en- 
on  the  14th  July  1877,  at  Hull,  whilst  the 
vras  lying  at  that  port,  on  monthly  wages 
;  subsequently  all  the  plaintiffs  were  dis- 
i  in  the  port  of  Hull,  and  on  28th  Aug. 
omnienoed  proceedings  for  their  wages, 
g  also  damages  for  wrongful  dismissal, 
am  of  money  by  way  of  viaticum  to  enable 
)  return  to  their  homes.  The  action  was 
ided. 


,  J.  P.  AspinaU  for  the  plaintiffs. — We  are  en- 
titled to  a  sum  of  money  in  compensation  for  the 
breach  of  contract,  as  our  engagements  were,  with 
the  exception  of  Yolpa  Gaetano,f  or  ayear  certain,  and 
not  the  ordinary  monthly  or  voyage  engagements 
used  in  British  ships ;  and  if  we  waive  any  special 
oUim  to  compensation  in  that  respect  we  are  cer- 
tainly entitled  to  be  conveyed  home  at  the  ex- 
pense of  those  who  have  broken  the  contract,  so 
as  to  be  enabled  to  enter  into  others  on  the  same 
terms  as  this  one.  [Sir  R.  Phillimore. — Have 
you  any  certificate  or  notice  from  the  Italian 
consul  that  these  plaintiffs  have  returned  or  are 
about  to  return  to  Italy  P]  We  are  not  provided 
with  a  certificate,  as  it  is  usual  to  grant  a  viaticum 
to  foreign  seamen  discharged  in  this  country. 

Sir  R.  Phillimore.  —  There  is  no  doubt  the 
plaintiffs  are  entitled  to  the  wages  claimed,  but 
the  viaticum  does  not  follow  as  a  matter  of  course ; 
it  may  be  that  the  plaintiffs  are  shipped,  or  are 
about  to  ship,  in  other  vessels  in  this  country  at 
the  same  or  higher  rates  of  wages.  I  shall  not 
make  a  decree  for  anything  beyond  the  amount  of 
wages  earned,  unless  I  am  satisfied  that  the  men 
are  really  bond  fide  going  or  that  they  have 
already  gone  home.  I  shall  make  a  decree  for  the 
wages  claimed,  and,  on  the  production  in  the 
registry  of  a  certificate  from  the  Italian  consul 
that  the  men  have  gone  or  are  going  home,  for 
the  passage  money  of  the  plaintiffs  to  their 
homes. 

Solicitor  for  the  plaintiffs,  H.  0.  Ooote. 


Tuesday,  Nov.  6, 1877. 
The   Marie  Constance. 

Practice — Action  in  rem. — Service  of  writ  of  sum- 
mons— Rules  of  Supreme  Court  lo75,  Order  IX., 
r.  10. 

The  rules  of  the  Supreme  Court  of  Judicature  as  to 
service  of  writ  of  summons  in  Admiralty  actions 
in  rem  are  to  be  strictly  followed. 

Service  of  the  writ  on  the  captain  of  the  ship  on 
board,  and  nailing  of  the  warrant  of  arrest  on  the 
mast,  are  not  sufficient  notice  of  a  suit  in  rem 
against  the  ship  to  all  whom  it  may  concern. 

This  was  a  cause  of  damage  instituted  by  the 
owners  of  the  brigantine  Oeorge,  against  the  Marie 
Constance,  for  damages  arising  out  of  a  collision 
between  those  vessels  in  the  Bristol  Channel,  at 
2.30  a.m.,  on  the  22nd  July  1877.  The  cause  was 
undefended,  and  now  came  on  for  hearing,  on  the 
affidavits  of  those  on  board  the  Charge  at  the  time 
of  the  collision. 

/.  P.  AspinaU  moved,  in  accordance  with  the 
prayer  of  the  statement  of  claim,  for  a  decree  for 
the  amount  of  damages  sustained  and  costs,  and 
for  the  sale  of  the  Marie  Constance,  and  payment 
of  the  amount  of  such  judgment  oat  of  the  pro- 
ceeds. [Sir  R.  Phillimore. — There  appears  to  have 
been  an  irregularity  in  the  service  of  the  writ  of 
summons  in  this  case ;  it  appears  that  it  was  not 
nailed  to  the  mast  of  the  vessel,  in  accordance 
with  Supreme  Court  of  Judicature  Act  1875,  So.  1, 
Order  IX.,  r.  10 ;  R.  S.  0.,  Dec.  1875,  rule  6.J 
The  writ  was  served  on  the  master  on  board  the 
ship,  and  the  warrant  of  arrest  was  duly  nailed  on 
the  mast  by  the  proper  officer  of  the  court ;  pre- 
vious to  the  passing  of  the  Judicature  Acts,  it  was 
not  necessary  to  do  anything  more  than  oa&L&fe 
warrant  to  toe  mast,  and  that  has  been  do^«^ 


oflG 
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Ths  Bowni- Ths  BidmMSB— Ths  fimunutur. 


that  in  notice  to  til  whom  it  may  concern  of  the 
nit,  just  as  ranoh  as  nailing  the  writ  of  mmrnoni 
could  be ;  betidee,  tho  captain  is  the  agent  for  all 
partial  concerned  in  the  ship,  and  service  on  him 
aa  custodian  of  the  property  ia  good  service. 

Sir  E.  Pxnuwma.— It  la  necessary  that  the 
rules  should  be  atriotly  obeyed,  and  that  haa  not 
been  done  in  thii  ease.  Under  the  former  practice 
of  thia  oonrt  the  warrant  of  arrest  was  in  its  form 
oitatory,  and  therefore  the  nailing  of  it  to  the  meat 
was  a  suiBoimtt  notioe  to  all  the  world  of  the  Bait. 
That  ia  no  longer  the  oaee ;  the  warrant  of  arreat 
oontaina  no  citation  itself,  that  part  of  it  ia  eup- 
plied  by  the  writ  of  summons,  whioh  therefore 
ia  directed  to  be  nailed  to  the  mast  in  addition 
to  the  warrant  of  arreat.  Service  on  the  captain, 
even  on  board  the  ship,  ia  not  an  alternative 
allowed  by  the  rales  of  \ 
notice  to  all  partiea  who  may  have 
mple,     - 


.  ahall  not  allow  ji 


ME 


mant  to  be  entered  until  I 
writ  of  aummona  haa  bean  served  in  tin  proper 
manner,  and  the  proper  timea  have  elapsed  far 
appearance  and  other  proceedings  subsequent  to 
anob  Servian,  but  I  will  make  the  order  aa  prayed, 
■object  to  the  doe  service  of  the  writ. 

Solicitors    for   plaintiffs,   Olarkeon,    Bon,  and 


Tuesday,  Nov.  6, 1877. 

Ths  Rows**. 

Practice— Bottomry— Default  cause — Evidence. 

In  all  bottomry  action*  it  is  necessary  that  the 

original  of  the  bond  should  be  produced  at  the 

This  was  an  undefended  bottomry  suit,  instituted 
against  the  Rowena,  her  cargo  and  freight.  No 
appearance  had  been  entered  by  the  ownera  or 
others  concerned  in  the  ship. 

W.  0.  F.  PhUUmore  moved  the  oonrt,  on  behalf 
of  the  bondholders,  for  a  decree  pronouncing  for 
the  validity  of  the  bond  so  far  as  concerned  the 
ship,  and  to  order  a  sale  of  the  veesel.  In  support 
of  his  application  he  referred  to  the  oopy  of  the 
original  bond. 

Sir  Robert  Phillikobb  inquired  whether  the 
original  bond  was  in  oonrt,  and  on  being  in- 
formed that  it  was  not,  granted  a  decree  for  the 
validity  of  the  bond,  subject  to  the  original  being 
produced  in  the  Registry ;  but  said  that  he  desired 
it  to  be  known  to  all  persons  that  the  practice  of 
the  court,  requiring  the  production  of  the  original 
bond,  and  not  merely  a  copy  of  it,  at  the  bearing, 
ia  to  be  strictly  adhered  to  aa  well  in  causes  by 
default  as  in  other  cases,  and  that,  if  it  were  not, 
no  decree  of  validity  would  in  future  be  made. 

Solicitors  for  the  plaintiffa,  Fritchard  and  Son*. 

Tuesday,  Nov.  6,  1877. 

The  Bbjdg water. 

Practize— Ship  under  arrest— Discharge  of  seamen 

—Wage*. 
When  a  foreign  ehip  is  under  arreit,  and  no  ap- 
pearance is  entered  for  her,  the  court  v>til  allow 
the  payment  of  wages  and  viaticum  out  of  freight 
inthe  hands  of  a  plaintiff  in  abottomry  suit,  and 
order  the  discharge  of  the  erme,  although  there  U 
no  suit  instituted  for  their  wage*. 


against  the  United  States  shin  Brii.  . 
cargo  and  freight,  for  ttadisoWiio'aji 
rf  that  vessel,  with  the  exception  of  (ataat 
and  for  leave  to  parr  them  the  wagei  nasi 
out  of  the  freight  in  their  hands.  Tie pat 
were  holdera  of  the  bOla  of  Iadinf  rffcaj 
and  entitled  to  delivery  of  it  en  snsst 
freight.  They  had  not  arrested  the  orrisil 
sheltered  freight  do»  for  the  IraasponaWi 
and  whioh  remained  in  their  band*,  pat) 
inanmoiant  to  satisfy  their  claim  ontkla 
bond. 

The  seamen  had  not  instituted  »nj  m 
wages,  hot  there  were  other  suits  u 
neons  varies,  Ac,,  pending  against  the  an. 
of  which  had  any  appearance  bean  enttrei   I 

Oarheon,  for  the  plaintiffs,  moved  later 

order  the  discharge  of  toe  crew  or 

them  of  their  wagea  due  at  the  data 
and  a  sum  of  money  by  war  of  riaiuaeai 
them  to  return  home,  the  ehip  bring  1 r 
-'    ^e  pointed  out  that,  whilst  the  as 


b,  though  h 
freight  in  t 


,,f  1 1, 


the  plei 

sndliaving  freight 

off  the  crew  without  the  order  of 

Sir  R.  Phqukos*.— I  shall  mi 

the  seamen  be  dSenhawgod,  end  shall  M 
the  plaintiffa  to  pay  them  their  wasn't 
of  their  discharge,  and  sort  ssra  as  tb»i 
Consul  ■ball  certify  for  to  enable  thra '.'* 
home,  out  of  the  freight  in  their  btsdi  an 
allow  the  plaintiffa  the  costs  of  this  mt**- 

Solioitors  for  plaintiff,  St&bard,  G3«: 
Cronshey. 


Not.  12  and  13, 1877. 
Ths  English* .is. 

CoUttion  —  Light*  —  Lookout — Fi**t 
Contributory  negligence— W  $  3?  F« 
s.  17 — Regulation*  for  prmxntiuf  -*" 
sea,  article*  5,  9. 

Deckedfiehing  vessels  are  bound  to  eanji" 
lights  prescribed  fr$ 
for  preventing  eoOieione  at  teeniest 
actually  under  teay,  and  are  wlj  F 
tubstituting  the  whit*  mast-head  U)&1 
by  the  2nd  d.  of  art.  9,  when  the*  a* 
and  they  are  kept  stationary  by  tsm 

The  Eek  and  The  Gib  (L.  Sep. 1  A 
20  L.  T.  Rep.  N.  8.  587;  SHar.Le* 
242)  followed. 

A  vessel,  though  infringing  t)i* 

preveniing  collisions  at  ena,"  will  *J  *  ' 
to  be  in  fault'"  within  ths  nsanio}  V 
the  Merchant  Shipping  Ad  1873  >rj 
soused  saelusMwIa;  by  the  neglige**  < 
colliding  vestal,  if  the  i'»/i  M| 
regulation*  oonld  not,  under  lie  arm 
the  ease,  have  contributed  to  the  uia> 

A  close-hauled  vessel  exhibiting  ii?** 
those  required  fry  the  regulation  1* 
collisions  at  sea  was  run  toio  rj  sal 
free,  and  whose  dmfy  it  watts m 
'         ihieh,  M  count qnmei  4* 


proj 


yper  looh^uU  did  not  se-f  ths  dn** 
her  light*  ta  the 
Held,  that  as  the  prtn 
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The  Englishman. 


[Ann. 


Id  not  have  been  teen,  neither  their 
'he  exhibition  of  an  improper  lighl 
lave  been  seen,  but  which,  by  reason 
jar  look-out,  woe  not  teen,  could  61. 
ty  have  contributed  to  the  collision, 
■e  that  the  vessel  infringing  th 
to  lights  could  not  be  "  deemed  to  b 
the  collision  within  the  meaning  of 


2  Asp.  Mar.  Law  Oat.  478  j  L.  Eep. 
17 ;  32  L.  T.  Bop.  N.  8. 129).  The 
will  (2  Asp.  Mar.  Law  Oat,  565 ;  32 

8.  646)  explained. 


the  British  three-  mustod  schooner 
the  morning  ofthe27tb  Nov.  1876", 
lea  south  of  the  Kentish   Knock 

that  the  wind  was  about  3.3. W.  s 
e,  the  weather  fine,  and  the  tide 
is  some  dispute  as  to  the  ti  mo  of  the 

on  board  L'Etolle  alleging  it  had 

at  7  a.m..  when  it  was  already  day- 
e  on  board  the  Englishman  stating 
1  place  about  5.30  a.m. 
ich  was  a  decked  (not  "open") 
and  was  prosecuting  a  fishing 
m  trawling  in  the  early  part  of  the 
.he  time  of  the  collision  was  not 
1  her  nets  on  board,  and  was  under 
muled  on  the  port  tack,  going  about 
a  half  knots  an  hour,  ana  preparing 

over  again.  She  had  no  sidelights 
time,  having  taken  tbem  in  shortly 
■tod  a  white  mast-head  light. 
%an  was  running  nearly  before' the 
er  easy  canvas,  and  had  her  side 

places.  She  never  saw  L'Etoile 
jibboom  was  between  the  lugger's 

of  the  Merchant  Shipping  Act, 
lations  for  preventing  collisions  at 

the  argument  principally  turned, 
ing: — Sect.  17  Merchant  Shipping 

37  Vict.  c.  885)  s 

of  collision  it  ia  proved  to  the  oonrt 
use  is  tried,  tbat  an?  0!  the  regulations 
llision  oontairnd  in  or  made  under  the 
7  Acta  185*  to  18/3  baa  been  infringed. 
h  such  regulation  has  been  infringed 
>  be  in  fault,  unless  it  be  shown  to  the 
1  oonrt  that  the  dreams  lances  of  the 
ire  from  the  regulation  necessary, 
for  preventing  collisions  at  sea 
in  Council,  9th  Jan.  1863  :— 

ider  weigh,  or  being  towed,  shall  carry 
steamships  under  weigh;  with  the  ex- 
Lite  mast-head  lights,  which  they  shall 


n  one  side  and 

1  the  approach  of  or  to  other  vessels 
be  exhibited  in  anffidant  time  to  pre. 
ihat  the  green  light  shall  not  be  lean  on 
the  red  light  on  the  starboard  aide, 
and  open  boats,  when  at  anchor  or 
nets  and  stationary,  shall  exhibit  a 


Fishing- to 
prevented  from  using  a  fii 

Nov.  12, 1877. — The  cause  came  on  for  hearing 
before  the  Judge  of  the  Admiralty  Division, 
assisted  by  two  of  the  elder  brethren  of  the 
Trinity  House  as  assessors. 

Milward,  Q.C.  and  Olarkeon,  for  plaintiffs, 
the  owners  of  L'Etoile. — The  Englishman  is  alone 
to  blame  for  this  oollision ;  it  is  obvious  that  they 
had  no  proper  look-out.  If  there  had  been  a  look- 
oat,  be  would  have  seen  us  sooner  than  he  did, 
even  if  we  had  no  lights  exhibited.  We  were 
justified  in  carrying  the  light  we  did  carry;  we 
were  practically  trawling  at  the  time.  We  were 
on  the  trawling  ground,  and  going  very  Blow,  for 
the  purpose  01  getting  our  trawl  net  overboard, 
and  had  already  got  the  beam  of  it  over  the  side. 
We  were,  therefore,  within  the  meaning  of  the 
2nd  clause  of  art.  9  of  the  regulations  for  pre- 
venting collisions  at  sea,  and  had  the  light  re- 
quired by  that  regulation  exhibited ;  but,  even 
if  the  court  should  hold  that  we  were  not  en- 
titled at  the  time  to  exhibit  that  light,  and 
should  have  had  the  ordinary  side  lights,  or  the 
light  with  slides,  in  substitution  for  them  allowed 
by  the  9th  article  for  fishing  Teasels,  it  cannot 
be  said  that  the  absence  of  such  lights  caused  or 
in  any  way  contributed  to  this  collision,  or  could 
have  done  bo,  bo  as  to  bring  us  within  the  scope  of 
36  &  37  Vict.  0.  85,  sect.  17.  To  do  that,  it  must 
be  shown  tbat  the  condition  of  our  lights  con- 
tributed to  the  collision  {The  Magnet,  ubi  ftp.), 
and  that  has  not  been  done.  The  white  light  shown 
by  ns  was  visible  at  a  greater  distance  than  the 
ordinary  side  lights,  and  could  have  been  seen  if 
anyone  on  board  the  Englishman  had  been  looking 
out.  If  the  lighthad been  seen,  and  fromits  nature 
misled  the  Englishman,  and  made  her  do  or  leave 
undone  something,  we  might  be  liable.  But  a 
light  which  can  be  seen,  but  ia  not  seen,  cannot 
be  said  to  contribute  to  a  oollision.  Neither  did 
the  absence  of  our  side  lights  contribute  to  the 
collision  j  if  the  white  light  was  not  seen, 
a  fortiori  the  coloured  lights  would  not 
have  been  seen.  The  mere  absence  of  a  ligbt 
which  might  have  been  seen  is  not  sufficient ; 
the  regulations  require  the  lights  to  be  ex- 
hibited from  sunset  to  sunrise,  but'  the  absence 
of  the  lights  just  before  the  rising  of  the  sun, 
when  it  is  already  broad  daylight,  could  not  in 
any  sense  contribute  to  a  oollision.  So  also,  if 
there  was  on  the  deck  of  one  of  two  colliding 
vessels  no  person  but  the  helmsman,  and  he  bo 
situated  as  to  be  unable  to  see  anything  on 
aither  bow  or  ahead,  the  fact  of  the  other  vessel 
saving  no  lights  would  not  contribute  to  the 
oollision.  [Sir  R.  Philumobb. — Your  contention 
■m  that  sect.  17  assumes  tbat  the  other  party 
is  doing  bis  duty,  and  that  if  you  show  that,  by 
lis  failure  to  do  so,  your  neglect  to  observe  the 
regulations  as  to  lights  could  have  no  effect  on 
his  conduct,  yon  do  not  come  within  the  section.] 
That  is  so.  Had  they  seen  our  white  light,  which 
was  visible  three  miles  off,  they  might  have  con- 
ended  that,  it  signifying  a  vessel  either  attached 
to  her  nets  and  stationary,  or  a  vessel  at  anchor, 
they  went  closer  than  they  otherwise  would  have 
done ;  but,  as  they  did  not  see  it  at  all,  its  nature 
could  have  no  effect  on  this. 
Butt,  Q.O.  (with  him  Dr.  PAOlvre/w^Vs* 
its- — It  is  onlv 


a  vessel  setting  under  way,  or  coming  to  an 
anchor,  and  then  it  is  settled  that  she  ia  bound  to 
exhibit  her  aide  lights  when  the  ia  not  actually 
held  by  her  anchor:  (The  Eak  and  The  Gitana, 
20  L.  T.  Rep.  N.  S.  587;  L.  Rep.  2  A.  A  E.  350  ; 
3  Mar.  Law  Cas.  0.  S.  242.)  But  to  avoid  the 
statute  it  is  necessary  Tor  her  to  show  that  her 
neglect  to  comply  with  the  regulations  could  not 
by  any  possibility  have  affected  the  collision,  and 
she  lias  not  done  ho:  {Tte  Fanny  if.  Carvill, 
The  Duke  of  Sutherland,  The  Afaantt,  2  Asp. 
War.  Law  Can.  478;  32  L.  T.  Rep."  N.  S.  129; 
L.  Hep.  4  A.  &  E.  417.)  The  statute  applies  to 
foreign  as  well  as  British  ships,  the  other  vessel 
in  the  case  of  Tlie  Magnet  (ubi  tup.)  having  been  a 
foreign  vessel,  and  nlie  wa^  held  to  blame  under 
this  section.  The  Fa -i hi/ 31.  Carvill,  in  which  case 
also  the  other  vessel  was  a  foreigner,  was  appealed 
to  the  Privy  Council  (2  Asp.  Mar.  Law  Cas.  565 ; 
32  L.  T.  Rep.  N.  8.  64ti),  and  in  the  judgment  of 
that  court  the  true  interpretation  of  the  section  is 
laid  down :  "  Nor  does  it  appear  to  their  Lordships 
that  the  17th  section  of  the  Act  of  1873  can  be  taken 
merely  to  shift  the  burden  of  proof  by  raising 
a  presumpiion  of  culpability,  to  be  rebutted  by 
proof  that  the  non-  observance  of  the  rule  did 
not  in  fact  contribute  to  the  collision,  because  the 
preceding  (16th)  section  clearly  shows  that  where 
the  Legislature  intended  only  to  raise  a  presump- 
tion capable  of  being  rebutted  by  such  proof,  it 
used  apt  word*  to  express  that  intention.  Their 
Lordships  therefore  conceive  that,  whatever  be  the 
true  construction  of  the  enactment  in  question, 
that  which  would  take  tbe  case  out  of  its  operation, 
by  mere  proof  that  the  infringement  of  the 
regulation  did  not  in  point  of  fact  contribute  to 
the  collision  is  inadmissible."  L'EtoiU  infringed 
the  regulations  in  two  respects,  either  of  which 
might  have  contributed  to  the  collision.  She 
should,  under  the  circumstances,  have  carried  ber 
coloured  bow  lights,  and  no  others.     She  did  not 


crew  on  deck.  While  they  were  gee 
ready,  those  on  board  L'EU'Ue  saw  the 
Englishman  a  mile  off  on  their  weather 
about  W.  by  S..  and  then  tbeyatiowed 
and  a  flaro-up  on  board,  but  no  head1 
them  by  the  English  vessel,  which i 
French  vessel,  and  struck  her  port  (id 

There  is  no  question  as  to  whether  t 
seen  or  beard  of  before  tbe  time  of  1 
The  preliminary  act,  filed  on  behalf 
lithman,  says  she  was  first  seen  und 
of  th>i  Englishman.  According  to  e] 
she  was  neither  seen  nor  heard  of  until 
of  the  Englithinan  hud  run  between  be 
English  vessel  appears  to  have  had  I 
her  starboard  quarter.  There  his  1 
discussion  on  a  very  important  sob, 
whether  the  English  vessel  bad  a 
proper  look-out;  if  she  had  a  ptoj 
aud  bad  seen  the  French  vessel,  of  is 
her  duty,  having  the  wind  free,  to  p 
way.  I  have  considered  this  mitt 
various  other  parts  of  tbe  case,  wii 
Brethren,  and  we  have  arrived  it  I 
elusion  that  the  fair  result  of  the  evkh 
into  consideration  all  the  oircumitw 
what  has  been  said,  and  the  denua 
witnesses— is  that  there  was  a  asm 
on  board  the  English  vessel ;  nor,  in 
stoutly  contended,  nor  could  it  bs,tl 
not  tbe  case. 

But  a  question  remains  to  be  < 
respect  to  tbe  liability  of  the  Fnec 
disobedience  to  the  sailing  regoUuo 
leads  to  the  consideration  of  the  17th  i 
Merchant  Shipping  Act  1873  (36  4  Si 
taken  in  connection  with  an.  fl  of 
tioua  for  Preventing  Collisions  at  Sea 
ship  read  tbe  section  and  article  i 
and  observing  that  L'EtoiU  wa  i 
fishing  boat,  proceeded  :]  Itistbarefc 
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iah  the  means  of  apprising  other  vessels 
fcher  the  vessel  carrying  them  be  stationary 
.  motion,  in  order  that  the  coming  or  meeting 
si  may  direct  her  course  in  consequence,  and 

the  vessel  carrying  coloured  lights  and  in 
del  a  wider  berth  than  she  would  give  if  that 
1  carried  an  anchor  light  and  was  stationary. 
fa  the  principle  which  underlies  these  rules, 
possible,  no  doabt,  to  draw  fine  distinctions 
«n  vessels  which  have  just  actually  raised 
anchor  off  the  ground,  and  those  which  are 
»  very  act  of  doing  so;  but  practically  the 
rritenon  as  to  the  application  of  the  regula- 
Kiu8t  be  whether  the  vessel  be  actually  held 
dl  under  the  control  of  her  anchor,  or  not. 
anoment  she  ceases  to  be  so  she  is  in  the 
Mry  of  a  vessel  under  way,  and  must  carry 
»ixrinted  coloured  lights.1  I  am  of  opinion 
•  lie  principle  of  that  decision  applies  to  the 
mt  case,  and  that  the  rule  of  navigation  to 

I  ha^e  referred  has  been  infringed  by  toe 
fe>  vessel. 

this  occasion  it  remains  to  be  considered 

"3s  the  legal  result  of  this  infringement  on 
Burt  of  the  French  vessel,  it  being,  in  our 
"3ent,  clearly  proved  that  the  collision 
La  case  was  caused,  as  I  have  said,  by  a 
^>f  look-out  on  the  part  of  the  Englishman. 
Sause  of  the  statute  I  have  read  has  been  the 
zst  of  very  careful  consideration  both  in  this 

and  on  appeal  in  the  Judicial  Committee  of 
Privy    Council,  which    affirmed    the   judg- 

which  I  delivered  in  the  case  of  The 
•^  M.  Carvill  iubi  sup.)  There  is  no  doubt 
rlculty  in  applying  the  principles  laid  down 
mt  judgment  to  all  cases  coming  before  the 

;  bnt,  as  I  infer  from  the  judgment  of  the 
m  Council,  the  true  principle  to  be  applied  is 
•hat  the  party  guilty  of  the  infringement  of 
regulation  has  the  burden  cast  upon  him  of 
Ing  that  it  could  not  possibly  have  con- 
"ted  to  the  collision.  Therefore,  I  have  to 
<ler,  looking  to  all  the  circumstances  of  the 

whether  the  absence  of  a  pide  light  could 

possibly  contributed  to  the  collision.  There 
a  want  of  look-out  on  board  the  English 
s\,  and  the  French  vessel  had  a  white  light 
le  a  mile  distant  at  least ;  she  bad  also  a  flare- 
1077 d,  and  neither  of  them  was  seen,  and  those 
sard  the  English  vessel  knew  nothing  of  the 
oaeh  of  the  French  vessel  until  the  shock  of 
collision  and  the  blow.  It  is  not  immaterial 
bserve  that  the  blow  was  upon  the  weather 

Did,  then,  the  absence  of  the  red  side  light 
ribute  to  the  collision  P  After  much  consider* 
i,  we  think  that  it  did  not,  and  that  the 
lion  was  the  consequence  of  no  look-out  on 
d  the  Englishman,  and  that  the  side  lights 
d  have  been  unseen  as  much  as  the  mast-head 
actually  was.  The  abpence  of  lights,  in  our 
roent,  could  not  have  contributed  to  the 
lion  ;  therefore,  the  clause  of  the  statute  does 
ipply,  and  the  English  vessel  is  alone  liable 
tie  damage,  which,  in  our  opinion,  was  un- 
bionably  caused  by  the  want  of  a  look-out  on 
1  that  vessel. 

vonounce,  therefore,  for  the  plaintiff, 
i  the  application  of  the  defendant,  execution 


Keitor*  for  the  plaintiff,  Lawless  and  Co. 
Ikrftoro   for  the  defendants,    Shephard  and 
viih. 


Nov.  13, 20,  and  27, 1877. 

Specie  ex  Sabpedon. 

Life  salvage — Liability  of  owners  of  lost  ship  to 
contribute — Merchant  Shipping  Act  1854  (17  &  18 
Vict.  c.  104),  *.  459 — Costs  of  noticees. 
Where  lives  and  cargo  have  been  salved  from  a  ship, 
but  the  ship  has  been  totally  lost,  the  owners  of 
the  cargo  are  liable  to  pay  salvage  in  respect  of 
the  lives,  and  the  owners  of  the  lost  ship  are  not 
liable  to  contribute  to  such  payment,  (a) 
Life  salvage  awards  can  only  be  made  out  of  the 
res  salved,   and  not   against  owners  of  a  ship 
personally. 
Where  parties  liave  been  summoned  to  appear  under 
Order  XVI.,  r.  18,  of  the  Rules  of  the  Supreme 
Court,  against  whom  no  claim  to  contribution  is 
made  out,  the  parties  so  summoned  are  entitled  to 
their  costs. 
This  was  a  motion  in  a  cause  of  salvage.     The 
cause  was  instituted  on  behalf  of  the  owners  and 
crew  of  the  Spanish  screw  steamer  Oalderon  for 
services  rendered  by  that  vessel  in  salving  the 
passengers  and  crew,  consisting   of    eighty-one 
persons,  and  eight  boxes  of  specie  of  the  value  of 
28,0002.  or  30,0002. ,  from  the  British  screw  steamer 
Sarvbdon. 

The  Sarpedon  had  been  in  collision  with  the 
British  steamer  Julia  David  on  the  night  of  the 
4th  Sept.  1875,  about  eighty-five  miles  S.W.  of 
Ushant,  and  had  sustained  such  damage  that  the 
crew  and  passengers  had  taken  to  the  boats  at 
once.  The  Calderon  had  come  up  at  daylight, 
and  at  the  request  of  the  master  of  the  Sarpedon 
the  passengers,  and  the  specie  on  board  the 
Sarpedon  were  taken  on  board  the  Calderon.  The 
Calderon  attempted  to  tow  the  Sarpedon,  but 
after  some  hours  the  attempt  was  given  up  and  the 
Sarpedon  abandoned  in  a  sinking  condition.  The 
value  of  the  Sarpedon  and  her  cargo  before  the 
collision  was  estimated  to  be  about  250,0002. 

The  suit  was  commenced  by  an  action  in  rem 
against  the  specie  salved,  the  statement  of  claim  set- 
ting out  the  salvage  services  to  the  specie  and  to 
the  orew  and  passengers  as  well.  The  cause  came 
on  for  hearing  on  the  16th  Jan.  1877,  and  was 
partly  heard,  and  adjourned,  and  on  the  19th  Jan. 
1877,  on  the  application  of  the  defendants,  leave 
was  given  to  serve  notice  of  a  claim  to  contribu- 
tion and  for  an  indemnity,  under  Order  XVL.  r. 
18,  of  the  Rules  of  the  Supreme  Court,  on  the 
Ocean  Steamship  Company,  owners  of  the  Sar- 
pedon. On  the  5th  Feb.  the  Ocean  Steamship 
Company  entered  an  appearance,  and  on  the  12th 
Feb.  the  Court  gave  directions  that  the  notice 
served  on  them  should  be  treated  as  a  pleading. 

The  owners  of  the  Sarpedon,  on  the  27th  Feb. 
1877,  delivered  a  statement  in  answer,  denying  their 
liability.  To  this  statement  the  defendants  re- 
plied on  the  9th  March  1877  by  a  j- under  of  issue, 
and  the  plaintiffs  on  the  14th  March  i877,  by 
denying  the  claim  for  contribution  and  demurring 
to  *h»tt  for  an  indemnity. 

(a)  It  mast  not  be  assumed  from  this  case  that  an 
action  will  not  lie  in  yersonnm  in  Admiralty  to  recover 
salvage.  As  long  ago  as  1801  tord  3  to  well  held,  in 
The  Hope  and  The  Trelawvnj  (3  C  Bob.  215).  that  a  suit 
in  rem  was  not  necessary,  but  that  he  would  issue  a  mo- 
nition against  the  owner*  of  salved  property  to  show 
cause  why  they  should  not  nay  reward  to  the  salvors.  At 
the  same  time  there  is  no  instance  kn3*n  of  a  monition 
having  gone  against  the  owners  wheca  t\<m&  ^"VJaskt  v~ 
perty  could  be  proceeded  a*^^,0raou^\\k\R*a-— ^ 
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On  the  10th  April  the  judge  decided  to  try  the 
issue  of  fact  before  hearing  the  demurrer ;  and  on 
the  5th  May  1877  the  hearing  of  the  cause  of 
salvage  was  continued,  and  an  award  of  40001. 
made  for  the  salvage  services,  to  be  paid  in  the 
first  instance  by  the  owners  of  the  specie,  bat 
without  prejudice  to  any  claim  they  might  have 
against  tne  owners  of  the  Sarpedon  or  the  Julia 
David. 

There  was  a  cause  of  damage  pending  between 
the  owners  of  the  Sarpedon  and  the  Julia  David, 
which  was  heard  in  the  Admiralty  Division  on 
27th  and  28th  Nov.  1876,  in  which  the  judge  of 
the  Admiralty  Division,  on  29th  Nov.  1876,  found 
the  Sarpedon  to  blame,  but  in  which  the  Court  of 
Appeal,  on  7th  Aug.  1877,  after  admitting  fresh 
evidence  at  the  hearing  of  the  appeal  on  the  4th 
and  7th  June  1877,  reversed  his  decision,  and 
found  the  Julia  David  alone  to  blame. 

On  the  13th  Nov.  the  owners  of  the  specie,  in 

pursuance  of  notice,  moved  the  court, 

To  determine  how  much  of  the  sum  of  40001.  awarded 
as  salvage  in  this  action  on  the  5th  day  of  May  1877,  and 
subsequently  paid  to  the  plaintiff  by  the  defendants  with 
oosts,  was  for  life  salvage,  and  how  much  for  salvage  of 
specie,  and  to  declare  that  the  sum  awarded  for  life 
salvage  ought  to  have  been  paid  to  the  plaintiffs  by  the 
owners  of  the  Sarpedon  parties  in  this  action,  and  to 
order  the  owners  of  the  Sarpedon  to  recoup  to  the  defen- 
dants the  sum  paid  by  them  in  respect  to  life  salvage 
and  oosts  to  the  plaintiffs. 

Dr.  Phillimore,  for  the  defendants,  owners  of  the 

rie. — There  is  no  obligation  on  the  owners  of 
specie  to  pay  life  salvage ;  there  is  no  privity 
between  the  owners  of  cargo  and  the  passengers. 
The  owners  of  a  ship,  though  she  is  not  herself  salved, 
must  pay  for  the  salvage  of  the  lives  of  those  on  board 
her:  (The  Medina,  ante,  p.  219,  305;  L.  Rep.  1  P.D. 
272;2P.D.5;  34 L.T.Rcp.  N.S. 918;  35L.T.Rep. 
N.  S.  779.)  The  fact  that  in  that  case  the  court 
was  called  on  to  consider  whether  an  agree- 
ment between  the  captain  of  the  vessel  from  which 
the  life  salvage  was  made  and  the  salvor  was 
equitable  or  not,  makes  no  difference,  for  in  every 
case  of  salvage  there  is  an  implied  agreement  to 
salve  for  a  reasonable  sum.  Here  the  master  of 
the  Sarpedon,  acting  on  behalf  of  his  owners 
invites  assistance  by  hoisting  signals  of  distress, 
and  the  Calderon  in  reply  accepts  the  responsi- 
bility of  salving,  if  possible,  the  ship  as  well  as 
the  passengers  and  specie.  There  is  a  perfect 
agreement,  only  the  amount  is  not  settled  at  the 
time,  but,  as  often  happens,  is  to  be  settled  on 
shore  when  the  service  is  complete ;  that  was  an 
agreement  at  least  as  binding  on  the  owners  as 
that  which  in  The  Medina  (ubi  sup.)  the  Court  of 
Appeal,  affirming  the  decision  of  this  court,  con- 
sidered inequitable  indeed  as  to  amount,  but  which 
they  recognised  as  lawful  by  modifying  it,  and 
awarding  what  they  considered  to  be  a  reasonable 
amount  to  be  paid  by  the  owners  of  the  ship, 
though  there  was  no  property  of  theirs  salved,  and 
therefore  no  res  capable  of  arrest. 

Clarkson  for  noticees,  owners  of  the  Sarpedon. 
— An  owner  whose  property  is  not  salved,  has 
never  been  liable  to  pay  salvage.  The  Legislature 
intended  to  encourage  life  salvage,  and  did  so  by 
enacting  in  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  104,  sect.  459)  that  claims 
for  life  salvage  should  have  priority  over  claims 
for  salvage  of  property,  and  the  property  salved, 
whether  Bhip  or  cargo,  or  both,  is  liable  to  re- 
munerate such  claim  for  life  salvage  (The  Fusilier, 
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Br.  &  Lush.  341 ;  12  Ii.  T.  Bep.  tf.  &  Iflfcffc 
Law  Cas.  O.  S.  39,  177);  and  that,  era  tins 
cargo  is  recovered  by  its  owners,  andaats/dn) 
who  salved  the  lives  of  passengers  (Cm§\ 
Schiller,  ante,  pp.  226,  439;  L.ftp.I/1, 
473;  2  P.  D.  146;  35  L.  T.  Bep.  KIM, 
L.  T.  Bep.  N.S.  714);  therefore  it  ostajfij 
liable  in  this  case  when  salved  by  tat 
persons,  and  in  the  same  operation.  #&•>! 
owners  are  to  contribute,  on  what  nheii| 
contribution  to  be  assessed  when  none  afi 
property  is  salved  P  If  a  ship  and  ow 
salved,  but  the  cargo  lost,  it  could  not  be  Mil 
the  owners  of  the  cargo  should 
paving  life  salvage,  In  the  case  of  The 
(ubi  8 up.)  the  captain  chose  to  bind,  or  i 
to  bind,  his  owners  by  a  bond  given  by 
pressly  acting  as  their  agent ;  bat  that  h 
case  here.  The  foundation  of  a  rait  of 
is  the  maritime  lien  the  salvors  have  oil 
salved  property,  and  is  not  a  personal 
against  the  owners. 

Phillimore  in  reply. 

Our.  ok.fi, 

Nov.  20,  1877.— Sir  R  PHn.UMOJi.-Tte 
has  already  awarded  the  amount  of  sahaar 
muneration  due  in  this  case,  namely,  4OO0L 
28,0002.  of  specie  recovered  from  going 
bottom  of  the  sea,  being  part  of  the  cargo 
ing  to  the  Sarpedon.  The  Sarpedon  web  ' 
at  sea  in  a  sinking  condition,  and  has  ad 
recovered,  but  eighty-eight  persona  were 
from  on  board  her  and  saved  by  the  " 
Spanish  vessel.     It  may  be  observed  in 
that  these  persons  were  "  persons  bdonging i 
ship,"  within  the  meaning  of  sect  458 * 
18  Vict.   c.    104 — according  to  the  judgne 
the  Privy  Council  in  The  Fusilier  (ubi  wf\. 
owners  of  the  specie  have  cited  the  owners  i 
Sarpedon,  the    lost    vessel,  and  now  call 
them  to  contribute  to  the  payment  of  t& 
awarded  by  the  court. 

It  was  contended  on  behalf  of  the  o 
the  specie,  first,  that  the  master  of  the 
as  agent   for    the   owners    contracted  wiA 
Calderon  to  Bave  the    lives    in  question.   I 
of    opinion    that    this    averment  is  not  • 
cordance  with  the  facts  of  the  case. 

Secondly,  it  was  contended  that  the 
Sarpedon  was  bound  to  contract,  and  did 
by  implication,  with  the  Calderon  for  tne 
of   these    lives.     In  support  of  this 
the    case   of  The  Medina  (ubi  sup.) 
The  circumstances  of  that  case  were  raj 
The  captain  of  the  ship,  which  had  gonett 
contracted  on  behalf  of  500  pilgrims  who 
on  a  rock  just  six  feet  above  the  water  to  hs* 
taken  off  for  the  sum  of  4000/. ;  the  case** 
ferred  to  this  court  from  the  Exchequer 
the   High   Court  of  Justice.     I  con 
be  a  salvage  contract,  and  reduced  the 
1800Z.  on  the  ground  of  the  unreasoi 
the   amount    extorted,    as  I  thoaght,  bj 
dation.    That  case  cannot,  in  my  op 
sidered  as  supporting  the  demand  of  th* 
specie  in  the  case  before  me.    I 
now  a  fixed  principle  of  salvage  Is* 
absence  of  any    special  contract 
either    ship    or    cargo,   must   be 
to  found  the  liability  of  the  owner 
cargo  to  payment  of  salvage  re 

It  has  been  particularly  asked  h 
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i  as  well  as  the  ship  had  been  entirely  lost, 
.  the  owners  of  the  lost  specie  have  been  liable 
ttribnte  to  the  salvage  as  it  is  argued  the 
«  of  the  lost  ship  areP  The  principle 
crach  discns8ed  in  the  case  of  The  Fusilier 
wup.)  already  adverted  to;  but  the  case 
urgo  ex  Schiller  (ubi  sup.)  appears  to  me 
bve  a  still  more  direct  bearing .  upon  the 
Lon  now  before  me.  In  that  case  the  Schiller 
Ben  lost,  but  specie  to  a  large  amount,  part  of 
urgo,  had  been  recovered  by  divers.  I  con- 
d  the  cargo  was  liable  to  pay  salvage  to  persons 
■wed  life  from  the  wreck,  and  made  an  award 
W.  This  sentence  was  appealed  from  and 
«d  by  two  out  of  three  judges  of  the  Court  of 
»1.  Lord  Justice  Baggallay's  judgment  con- 
I  several  passages  which  directly  bear  upon 
resent  case.  After  affirming  the  liability  of 
■rgo  to  pay  salvage  he  says  :  M  In  the  terms 
3  section,  it  is  a  liability  to  pay  a  reasonable 
nt  of  salvage ;  but  is  this  to  be  construed  as 
eral  personal  liability  to  be  enforced  against 
vners  under  any  circumstanoes  whether  the 
and  cargo  are  lost  or  not,  or  as  a  liability 
le  of  being  enforced  against  and  therefore 
d  to  the  value  of  the  property,  whether  ship 
l^o,  saved  from  destruction  P"  After  an  argu- 
rn  which  this  question  is  answered  in  the 
ative,  he  says :  "  Upon  the  consideration  of 
several  sections  of  the  Act,  I  am  of  opinion 
ihe  liability  to  pay  a  reasonable,  amount  of 
p  to  life  salvors  is  imposed  upon  owners  of 
as  well  as  upon  owners  of  the  ship,  and 
uch  liability  is  not  a  general  personal  liability 
enforced  in  any  circumstanoes  whether  the 
and  cargo  are  lost  or  not,  but  a  liability 
d  to  the  value  of  the  property  saved  from 
iction." 

m  of  opinion  that  the  owners  of  the  lost 

are   not   personally  liable  to  pay   salvage, 

'  therefore  reject  the  prayer  of  the  defen- 

to    determine    how    much    of    the    sum 

ed  was  for  salvage  of  life  and  how  much 

Jvage   of  specie,  and   to  declare   that  the 

a  of  the  Sarpedon  ought  to  pay  to  the  owners 

specie  the  sum  they  have  paid  in  respect 

salvage. 

The  motion  was  accordingly  rejected. 
0.  Clarkson,  on  behalf  of  the  owners  of  the 
ton,  applied  for  their  costs. 
&.  Phillimore  directed  the  question  of  costs 
id  over. 

27. — E.  0.  Clarhson. — The  owners  of 
arpedon  are  entitled  to  their  costs.  The 
ation  on  the  part  of  the  owners  of  the 
to  bring  them  in  was  wholly  unnecessary 
treasonable.  The  question  of  law  as  to  lia- 
iras  not  even  new,  but  had  been  decided  in 
ex  Schiller  (ubi  sup.)  Besides,  so  far  as  we 
ncerned  in  the  litigation,  we  have  won,  and 
■e  therefore,  according  to  the  ordinary 
se,  entitled  to  our  costs. 
Himore  for  the  owners  of  the  specie. — The 
nn  of  law  was  new,  and  we  were  justified  in 
ng  to  have  the  question  of  liability  tried 
sn  all  the  parties  concerned. 
B.  Phillimore.  —  I  have  considered  the 
on  of  oosts  in  this  case.  The  owners  of  the 
lon  were  brought  in  at  the  request  of  the 
»  of  the  specie.  On  the  5th  May  I  decided 
amount  of  salvage  reward  should  be  paid, 
tat  it  should  be  paid  in  the  first  instance  by 


the  owners  of  the  specie,  and  condemned  them 
also  in  the  costs,  reserving  the  question  as  to  the 
liability  of  the  owners  of  the  Sarpedon  to  con- 
tribute to  the  payment  of  that  award  if  the 
owners  considered  that  they  had  a  claim  on  them ; 
there  the  matter  rested  tin  notice  of  the  motion 
decided  by  the  court  last  Tuesday  was  given.  The 
court,  on  hearing  that  motion,  decided  that  the 
owners  of  the  Sarpedon  were  not  liable  in  law  to 
pay  any  salvage  at  all;  and  thus  ended  the  attempt 
on  the  part  of  the  owners  of  the  specie  to  throw 
a  portion  of  the  burden  of  the  salvage  which  they 
were  primarily  liable  to  pay  on  the  owners  of  the 
Sarpedon.  Under  these  circumstances,  I  am  of 
opinion  that  the  owners  of  the  Sarpedon  are  en- 
titled  to  their  costs. 

Solicitors   for  the  plaintiffs,    owners    of   the 
Oalderon,  Clarkson,  Son,  and  QreenwelL 

Solicitor  for   the    defendants,  owners   of  the 
specie,  Toller,  agent  for  Hull,  Stone,  and  Fletcher. 

Solicitors  for  the  noticees,  owners  of  the  Sarpe- 
don, Pritchard  and  Sons. 


July  30  and  31, 1877. 
The  Peckforton  Castle. 

Collision — Sailing  rules,  Arts.  12  Sf  17 — Conflict 

of  rules — Proper  manoeuvres. 
When  a  close-hauled  ship  is  on  the  leequarter  of 
and  sailing  faster  than  one  on  the  same  tack 
having  the  wind  free,  and  is  consequently  gaining 
on  her,  and  their  courses  are  such  as  to  occasion 
risk  of  collision,  Art.  12  of  the  Regulations  for 
Preventing   Collisions  at  Sea  applies  and  not 
Art.  17;  and  it  is  the  duty  of  the  ship  having 
the  wind  free  to  keep  out  of  the  way  of  the  close- 
hauled  ship. 
Semble,  the  proper  manoeuvre  for  the  ship  having 
the  wind  free  to  adopt  is — if  the  vessels  nave  the 
wind  on  the  port  side,  to  port ;  and  if  on  the 
starboard  side,  to  starboard  the  helm. 
This  was  an  action  in  rem  instituted  by  the  owners 
of  the  German  barque  August  against  the  British 
ship  Peckforton  Castle,  for  damages  sustained  by 
the  August  in  a  collision  between  the  two  vessels 
seven  miles  W.  by  S.  from  the  Lizard  about  noon 
of  the  7th  July  1877.     There  was  a  counter-claim 
by  the  owners  of  the  Peckforton  Castle  for  the 
damages  sustained  by  that  vessel  in  the  collision. 
The  wind  was  variously  stated  by  the  August 
to  be  about  north,  and  by  the  Peckforton  Castle  to 
be  about  N.W. 

The  August  was  bound  up  channel  on  a  voyage 
from  Beaufort,  South  Carolina,  to  Bremerhaven, 
and  was  steering  east  with  the  wind  free,  going 
about  four  and  a-half  knots  an  hour. 

The  Peckforton  Castle  was  bound  down  Channel 
on  a  voyage  from  Rotterdam  to  Cardiff  in  ballast, 
and  was  close-hauled  on  to  port  tack,  making 
ar  _,at  five  and  a-half  knots  per  hour. 

When  first  observed  the  Peckforton  Castle  was 
on  the  starboard  (lee)  quarter  of  the  August,  and 
the  August  on  the  port  (weather)  bow  of  the 
Peckforton  Castle  t  and  the  Peckforton  Castle  was 
overhauling  and  approaching  the  August  on 
her  lee  (starboard)  quarter.  Neither  vessel 
performed  any  evolution  till  the  collision  was 
imminent,  each  considering  that  it  was  the 
duty  of  the  other  to  get  out  of  the  way.  At 
the  last  moment  the  helm  of  the  August  was, 
put  hard  a-storboard,  anA  ta*>  <&  \\a  vwfc^wV*^ 
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Castle  hard  a-port,  bat  notwithstanding  these 
manoeuvres  the  port  bow  of  the  Peckforton  Castle 
came  into  collision  with  the  starboard  side  of  the 
August  about  the  main  rigging,  doing  so  mnch 
damage  that  the  August  had  to  put  into  Plymouth 
to  repair  them. 

July  30. — The  cause  came  on  for  hearing  before 
Sir  Kobert  Phillimore,  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  House  as  assessors. 

The  argument  turned  on  articles  12, 17,  and  18 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  which  are  as  follows  : 

Art.  12.  When  two  Bailing1  ships  are  crossing  so  as  to 
involve  risk  of  collision  ;  then  if  they  have  the  wind  on 
different  sides,  the  ship  with  the  wind  on  the  port  side 
shall  keep  ont  of  the  way  of  the  ship  with  the  wind  on 
the  starboard  side,  except  in  the  case  in  which  the  ship 
with  the  wind  on  the  port  6ide  is  close-hauled,  and  the 
other  ship  free,  in  which  case  the  latter  ship  shall  keep 
ont  of  the  way ;  bnt  if  they  have  the  wind  on  the  same 
side,  or  if 'one  of  them  has  the  wind  aft,  the  shin  which 
is  to  windward  shall  keep  ont  of  the  way  of  the  ship 
which  is  to  leeward. 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall 
keep  ont  of  the  way  of  the  said  last-mentioned  vessel. 

Art.  18.  Where  by  the  above  rules  one  of  two  ships  is 
to  keep  ont  of  the  way  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained  in  the  following 
articles. 

E.  C.  Clarkson  and  C.  Hall  for  the  plaintiffs, 
owners  of  the  August. — The  case  is  governed  by 
Articles  17  & 18  of  the  regulations  for  preventing 
collisions  at  sea.  The  Peckforton  Castle  was  an 
overtaking  ship  within  the  rule  laid  down  in  The 
Franconia  (ante,  p.  295 ;  L.  Rep.  2  P.  D.  8;  35  L.  T. 
Rep.  N.  S.  721).  Had  it  been  night  she  could  not 
have  seen  our  side-lights  in  consequence  of  our  re- 
lative positions ;  it  was  therefore  her  duty  to  keep 
out  of  the  way,  which  she  did  not  attempt  to  do 
till  too  late,  ours  to  keep  our  course,  wbioh  we  did. 

Butt,  Q.C.  and  Myburgh,  for  the  defendants, 
owners  of  the  Peckforton  Castle. — The  caBe  is 
governed  by  Articles  12  and  18.  The  vessels  were 
crossing  vessels ;  it  cannot  be  said  that  a  vessel 
beating  down  channel  is  following  one  running  up 
with  a  fair  wind  ;  and  it  is  the  case  of  crossing 
vepsels,  where  both  vessels  "  have  the  wind  on  the 
same  side  ;"  and  therefore  "  the  ship  which  is  to 
windward  "  (the  August)  "  shall  keep  out  of  the 
way  of  the  ship  which  is  to  leeward'*;  and  by 
article  18,  we  were  bound  to  keep  our  course, 
which  we  did. 

Clarkson  in  reply. 

July  31. — Sir  R.  Phillimore,  after  consultation 
with  the  Trinity  Masters. —  It  has  been  very  pro- 
perly admitted  by  the  counsel  on  both  sides  that 
the  real  question  at  issue  is  whether  Article  12 
or  Article  17  of  the  Regulations  for  Preventing 
Collisions  at  Sea  applies  to  the  facts  and  circum- 
stances of  this  case.  [His  Lordship  then  read 
Article  12,  given  above,  and  proceeded  :]  Now, 
the  wind,  according  to  the  Peckforton  Castle,  the 
defendant  and  counter-claimant,  was  N.W.  by 
N.,  and  according  to  the  August  was  N.  The 
Peckforton  Castle  was  heading  N.E.  by  N.  a  little 
before  the  collision,  and  N.E.  at  the  time  of  the 
collision.  Tbe  Auaust  was  heading  about  E.  It 
appears,  therefore,  that  tbere  was  a  difference  of 
four  points  in  tbe  direction  of  their  beads,  and 
that  both  bad  to  wind  on  the  same  (the  port)  side. 
The  collision  was  a  sliding  blow— the  Peck- 
forton  Castle,  from  leeward,  striking  tbe  star- 
board beam  of  the  August  about  her  main  rigging. 
Now,  it  is  admitted  that  the  August  bad  the  wind 


three  points  free.  She  says  sbeav&aj 
three  points  abaft  her  lee  (starboard)  \x*i 
the  question,  therefore,  is  which  of  the  mm 
is  to  be  considered  as  governing  this  cue.  hi 
the  rule  which  says  that  a  ship  with  few 
free  shall  get  out  of  the  way  of  one  dmM\ 
override  P  or  is  it  consistent  with  the  otter  if 
that  "every  vessel  overtaking  any  other m 
shall  keep  out  of  the  way  of  such  last-iBcttri| 
vessel  P"  That  is  a  guestion  on  which  IT 
with  a  certain  amount  of  diffidence,notwii 
the  assistance  which  I  have  bad  from  the 
Brethren  of  the  Trinity  House.  I  am  of  < 
however,  that,  although  the  vessel 
the  wind  free  was  being  overtaken  b?  the i 
ship,  yet,  as  the  faster  ship  was  cIosm 
as  both  had  the  wind  on  the  same  M 
rule  wbich  governs  this  case  is  that  which  ij 
tained  in  the  tbe  12th  Article,  I  think  tfaei 
which  had  the  wind  free  ought  to  hate 
time  to  avoid  a  collision ;  at  all  events, 
to  have  taken  any  steps  which  were 
avoid  a  collision.  I  say  again,  I  pi 
opinion  with  great  diffidence ;  but,  <a  tie  I 
judgment  I  can  form  in  this  matter,  it BtW 
rule  which  applies  in  this  case  is  that  *t«m 
the  wind  free  shall  keep  out  of  the  wit  ' 
close-hauled.  I  must,  therefore,  pronooal 
August  alone  to  blame. 

Solicitors  for  plaintiff,  1  homos  Cwpt^ 
Solicitors  for  defendants,    Greqory, 
and  Co.  

Dee.  7  and  8, 1877. 

The  Philotaie. 

Collision — Pules  for  preventing  collUitM* 
17,  19,  a nd  20— Thames  ConservanctEM 
29,  Arts.  A.,  F.t  H.,  fy  J.— Practice-* 
Disagreement. 

A  steamer  manoeuvring  to  come  to  an  w^f 
place  and  manner  such,  that  W  regdito* 
cannot  be  seen  by  an  approaching  r«wi 
to  give  timely  notice  of  her  pretence  H 
a  light  or  some  other  sufficient  mean*. 

Semble,  the  case  of  a  faster- sailing  v^'^ 
a  slower  steamer,  in  the  ordinary  cow*  f 
gation,  is   governed  by  Art.  17  anditf*^ 
of  the  Regulations   for  Preventing  C$~ 

&fa-  A. 

Semble,  where  the  two  assessors  diwgWi  * 

can   call  iri    a    third,  and,  after  Js^*1* 
evidence   already  given   to  him,  hoxt  * 
reargued  before  the  three  asset**** 
This  was    an   action    in   rem,   instituted^  J 
owners  ot  tbe  British  screw  steamer  d 
damages  sustained  by  that  vessel  in  ** 
with   a  Norwegian  barque  PhiMw  ™ 
place  in  Sea  Reach  of   tbe  river  Thaw* 
11  p.m.,  on  5th    Oct.    1877.     There  **' 
counter- claim  in  rem  by  rbe  owner*  oft* 
taxe   for   tbe   damages  sustained  by » 
in  tbe  same  collision.     Tbe  action  *** 
brought  in    a  county  court,    but  wa* 
to  tbe  high  court. 

At  tbe   time    of   the  collision  tbe 
fine  but  dark,  the  wind  about  E.S-W 
the  reach  a  moderate  breeze,  and 
bipb-water.     The  CarloWa  was* 
383  tons  register,  and  was  bona* 
London  with  a  cargo  of  coals. 
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Tub  Philotaxs. 


[Ana. 


9  collision  was  about  to  anchor  on  the 
shore,  a  little  below  Thames  Haven.  For 
■nrpose  her  engines  had  been  stopped,  and 
was  lying  almost  motionless  with  head 
ate  to  the  north  shore  in  a  N.N.W.  direction, 
adherregulation  lights  barning.  Under  these 
nstances  the  Phihitaxe,  a  barque  of  389  tons 
»r,  on  a  voyage  from  Christiana  to  London 
&  cargo  of  ioe,  came  Dp  the  reach  under  top- 
Bnd  foresail,  running  about  three  knots  an 
before  the  wind,  on  a  W.N.W.  coarse. 
»m  the  relative  position  of  the  two  vessels  it  was 
isible  for  the  Philotaxe  to  see  the  regulation 
I  of  the  Carlotta,  and  the  Carlotta't  hull  was 
iatingnished  till  the  Philotaxe  was  about  a 
i  length  off,  when  it  was  seen  right  ahead, 
the  helm  of  the  Philotaxe  was  put  hard  a- 
card.  Those  on  board  the  CirloUa  observed 
3d  light  of  the  Philotaxe  on  their  starboard 
er  about  a  quarter  of  a  mile  off,  and  shortly 
wards  her  green  light.  The  steam  whistle 
a  Carlotta  was — it  was  alleged  on  the  part  of 
'arlotta,  but  denied  by  the  Philotaxe — sounded 
ler  engines  were  put  on  full  speed  ahead,  and 
elm  hard  aport,  bat  the  stem  of  the  Philotaxe 
k  the  starboard  quarter  ef  the  Garlotta. 

the   7th    Dec.     1877    the   cause    came    on 
Mring  before  Sir  R.  Phillimore,  assisted  by 
if  the  Elder  Brethren  of  the  Trinity  HouBe. 
e  argument  turned  upon  the  construction  of 
.  15, 17,  19,  and  20  of  the  Regulations  for  Pre- 
ng  Collisions  at  Sea,  which  are  as  follows : 
■  15.  If  two  ships,  one  of  which  is  a  Bailing  ship 
io  other  a  atoam  ship,  are  proceeding  in  Bach  direc- 
ts to  involve  risk  of  collision,  the  steam  ship  shall 
mt  of  the  way  of  the  Boiling  ship. 
17.  Every   vobkI   overtaking-   any  other   veaael 
keep  ant  of  the  way  of  the  said  last- mentioned 


jard  moat  also  be  had  to  any  gpeoial 

may  exist  in  any  particular  case  rendering  a 
are  from  the  above  rales  necosaary  in  order  to 
knmediate  danger. 

20.  Nothing  in  these  roles  shall  exonerate  any 
t  the  owner,  or  master,  or  orew  thereof,  from  the 


of  any  precaution  which  may  be  required  by  the 
-y  practice  of  seamen,  or  by  the  special  ciianm- 
I  of  the  case. 

collision  taking  place  in  the  River  Thames 
Yantlet  Creek,  the  vessels  were  also  subject 

Bales  and  Bye- laws  for  the  Regulation  of 
"avigation  of  the  River  Thames,  made  by 
•nservators  of  the  river.  Those  having 
ace  to  the  present  case  were  approved  by 
ler  in  Council  of  5th  Feb.  1872,  and  of  these 
59,  Arts.  F.,  H.,  J.,  andA.  are  identical  with 
15,  17,  19,  and  20  respectively,  except  some 
f  verbal  differences  between  the  laat- 
■med  one  in  each  case,  (a) 
ward,  Q.C.  and  with  him  Phillimore  for  the 
laintiffs,  owners  of  the  Carlotta.— This  case 
e-erned    by   Art.    17    (Rule  2ft,    Art.     H.), 

is  special,   and  therefore   overrides  Art.  15 

29,  Art.  F.),  which  is  general.  That 
•vertaking  ship  i><  a    sailing  vessel,  and 

tmay  be  noticed  that  in  the  authorised  printed  copy 
Thames  Cooeorvanuy  Rules  the  marginal  note  to 
i.  Art.  F.,  confines  its  operation,  as  far  as  Bailing 
Ha  aeooerned,  to  "  sailing  vessels  in  tow ;''  bnt 
Hols  itself  is  identical  with  Art.  15  of  the  Regn- 
far  Preventing  Collisions  at  Sea,  given  above. 


.  m.,  n.s. 


the  one  overtaken  a  steamer,  is  unimportant.  Tbe 
Carlotta  was  not  "  proceeding  "  at  all ;  she  was 
lying  stationary,  so  far  as  any  motive  steam  power 
was  concerned.  Yet,  not  being  anchored,  she  was 
on  her  voyage  to  London  and  was  drifting  with  the 
wind  and  tide  up  the  river,  and  so  was,  if "  proceed- 
ing "at  all,  "  proceeding  "  away  from  the  Philo- 
taxe, which  was  behind  her,  and  not  therefore  so  "as 
to  involve  risk  of  collision  ;"  it  was  the  "  proceed- 
ing" of  the  Philotaxe  coming  up  astern  which 
involved  the  risk,  and  therefore  the  Philotaxe  was 
an  overtaking  vessel.  We  must,  under  the  cir- 
cumstances, be  considered  as  a  vessel  under 
way,  because  we  were  bound  to  carry  the  regula- 
tion lights  {The  E*k  and  The  Qitana,  L.  Rep.  2  A. 
&B.350;20L.  T.  Rep.  N.  S.587;  3Mar.LawCas. 
0.  S.  242)  and  "  no  others ; "  and  so  far  as  the 
relative  courses  of  tbe  vessels  were  concerned,  we 
came  within  the  rule  laid  down  by  the  Court  of 
Appeal  in  The  Franoonia  {ante,  p.  295 ;  L.  Rep.  2 
P.  D.  8;  35  L.  T  Rep.  N.  S.  721),  to  determine 
what  are  overtaking  vessels.  Besides,  we  were  in 
the  position  of  a  vessel  quasi  disabled,  we  were  out 
of  the  fair  way  of  the  river,  and  just  coming  to  an 
anchor,  we  could  not  go  far  ahead  because  of  the 
Bhore,  and  we  could  not  go  astern  on  account  of 
vessels  anchored  further  out  than  we  were.  If 
the  Philotaxe  oame  inside  vessels  at  anchor  she 
did  it  at  her  own  risk,  and  Bule  19  (Rule  29,  Art. 
J.)  applies  to  tbe  case.  We  saw  her  at  a  time 
when  Bhe  might,  by  proper  manoeuvres,  have 
avoided  the  collision,  and  we  gave  her  notice  of 
onr  position  by  whistling,  which  was  all  we  could 
do  under  the  ciroumstanoee.  When  we  began  to 
manoeuvre  to  come  to  anchor  the  river  was  dear; 
there  was,  therefore,  no  negligence  on  our  part, 
but  a  proper  observance  of  the  rules.  There  could 
not  have  been  a  proper  look-out  on  board  tbe 
Philotaxe,  or  they  would  have  seen  us  sooner  than 
they  did ;  had  they  done  so  they  would  have  star- 
boarded sooner,  and  kept  clear. 

Olarkeon  (with  him  0-  Halt}  for  defendants, 
owners  of  the  Philotaxe,.— We  admit  that  the  simple 
case  of  a  slow  steamer  overtaken  by  a  fast  sailing 
vessel  wonld  be  governed  by  Art.  17  and  not  Art. 
15.  [Sir  R.  Phil li mobs. — You  say  that  neitherof 
those  articles  applies  to  the  present  case.]  Neither 
of  them,  for  we  should  not  have  been  an  overtaking 
ship  except  for  ths  act  of  the  Carlotta  in  slow- 
ing and  stopping  her  engines.  A  steamer 
stopping  and  throwing  herself  across  the  river, 
for  whatever  purpose,  does  so  at  her  own  risk, 
and  must  not  embarrass  other  vessels  by  her 
raancsavre.  The  Carlotta  had  no  proper  look-out ; 
had  she  had  one  she  would  have  seen  our  lights 
their  full  distance  (two  miles),  probably  before  she 
began  to  come  across  the  river  ;  but  she  admits 
that  she  only  saw  them  at  a  distance  of  a 
quarter  of  a  mile.  Had  she  seen  them  sooner, 
ebe  could  have  straightened  again,  or  even 
if,  when  she  did  see  them,  she  bad  shown 
a  light  [The  John  Femnick,  1  Asp.  Mar.  Law 
Cas.  201 ;  L.  Rep.  3  A.  &  E.  500 ;  26  L.  T.  Rep. 
N.  S.  322),  we  might  have  been  able  to  get 
out  of  the  way.  The  case  is  really  under  Art.  20 
(Rule  29,  Art.  J.)  There  was  no  negligence  on  the 
part  of  the  Philotaxe.  We  were  lawfully  navigating 
the  river;  we  were  running  up  nearly  mid-channel, 
and  we  had  a  perfect  right  to  go  whichever  side 
of  the  vessels  at  anchor  we  thought  fit,  and  to 
expect  that  any  vessel  obstructing  the  navigation-^ 
wonld  giro  timely  notice,  dl  \i,  HA  ^».   ^^Vtafc 
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good  look-out,  bat  we  could  not  see  this  low  black 
object  on  the  water  till  close  upon  it.     Had  its 

Eresence  been  notified  to  us,  as  it  might  have 
een,  we  should  not  have  come  inside  the  vessels 
at  anchor,  and  the  collision  would  not  have  hap- 
pened. 

Milward,  Q.C.,  in  reply. 

Dec.  8. — Sir  R.  Phillimore,  after  consultation 
with  the  Trinity  Masters. — There  is  in  this  case 
so  decided  a  difference  of  opinion  between  the  two 
gentlemen  by  whom  I  am  assisted,  and  on  whose 
opinion  in  nautical  questions  I  repose  great  con- 
fidence, that  I  think  it  would  be  better  before 
giving  my  judgment — which  agrees  with  the 
opinion  of  one  of  the  Elder  Brethren  of  the  Trinity 
Mouse,  but  is  contrary  to  that  of  the  other — to 
ask  for  the  attendance  of  a  third  Trinity  Master, 
to  give  him  an  opportunity  of  considering 
the  evidence  already  given,  and  then  on  a  future 
day — without  detaining  the  witnesses,  and  so 
incurring  expense  —  to  have  the  question  re- 
argued before  myself  and  the  three  Elder  Brethren ; 
but  if  the  parties  desire  it  I  will  deliver  the 
judgment  at  once,  in  which,  as  I  have  already 
observed,  one  of  the  Elder  Brethren  concurs. 

Counsel  on  both  bides  being  agreed  that  it 
would  be  more  convenient  to  have  the  judgment 
at  once,  without  incurring  the  expense  of  a  fresh 
argument,  and  of  printing  the  evidence  for  the 
third  Trinity  Master, 

Sir  R.  Phillimore. — I  feel  the  cogency  of  the 
objection  of  putting  the  parties  to  further  ex- 
pense, and  I  will  give  my  judgment,  in  which  one 
of  the  Trinity  Masters  agrees. 

This  is  a  collision  which  happened  upon  the 
5th  October  in  this  year,  between  eleven  and 
twelve  o'clock  at  night,  and  the  place  was  a 
little  below  Thames  Haven,  in  the  river  Thames. 
The  direction  of  the  wind  was  E.S.E.  The 
vessels  that  came  into  contact  were  the  Car- 
lotta,  a  British  steamship  of  383  tons  register, 
with  a  crew  of  sixteen  hands,  and  the  Nor- 
wegian barque  Philotaxe,  of  389  tons  register, 
manned  by  a  crew  of  eleven  hands.  The  Oarlotta 
had  a  cargo  of  coals,  and  the  Philotaxe  had  a  cargo  of 
ice.  The  state  of  the  weather,  which  is  material  in 
this  case,  is  alleged  and  is  proved  to  have  been 
fine  and  clear — that  is,  it  was  a  night  on  which 
lights  were  visible,  though  objects  on  the  water 
were  difficult  to  make  out.  A  point  in  which 
the  Elder  Brethren  are  perfectly  agreed  is 
that  the  lights  were  all  distinctly  visible  at  a 
proper  distance.  The  portions  of  the  vessels 
which  came  into  contact  were  the  stem  of 
the  Philotaxe  an  I  the  starboard  quarter  of 
the  Carlotta  about  twelve  feet  from  the  stern. 
The  Carlotta' 8  story  is  that  she  was  about  to  drop 
an  anchor  on  the  north  shore,  and  to  the  north  of 
two  vessels — a  brig  and  a  barque.  It  is  impor- 
tant to  notice  that,  according  to  her  statement,  she 
was  to  the  northward  of  both  these  vessels.  The 
evidence  shows  that  she  had  passed  the  Philotaxe 
some  twenty-five  minutes  or  half  an  hour  before 
that  vessel  passed,  as  the  evidence  also  shows  she 
did  pass,  between  the  brig  and  the  barque.  It  will 
be  understood  that,  the  Carlotta  having  gone  to 
the  northward,  the  Philotaxe  came  between  the 
brig  and  the  barque ;  and  the  contention  is  that 
she  had  no  right  to  do  that,  and  that  she  ought  to 
have  kept  to  the  southward,  in  which  case  there 
would  have  been  no  collision.  Two  facts  are 
undisputed    in    respect  to  t»\ve  too  ^e*sfc\a  *.    it 


is  admitted  that  the  Philotaxe  carriad 
proper  lights,  and  it  is  uncontroverted  tits 
Carlotta  was  not  visible,  so  far  as  her  \ 
were  concerned,  to  the  Philotaxe  when  dka 
between  the  two  vessels  and  was  an  approri 
vessel.  It  is  admitted  that  the  CarlMU. 
look-out  on  the  starboard  side  aft,  and  tkd 
took  no  other  precaution  than  that  of  wim^ 
She  said  she  was  under  a  port  helm,  with  kit 
N.N.W.  or  North,  making  a  little  way  up  y*n 
with  the  wind  and  tide ;  that  her  engine  ^ 
stopped  and  her  anchor  ready  to  let  goL  hf 
state  of  t  h  i  ngs  she  sees  the  red  light  of  the . 
with  her  sai  Is  set,  about  a  quarter  of  a  mile  g£;i 
the  speed  at  which  the  Philotaxe  was 
shown  to  have  been  between  four  and  fire  I 
an  hour.  The  Carlotta  stated  that  shecrari) 
whistle  to  be  blown*,  and  as  the  PkUotax 
and  exhibited  her  green  light,  the  engines  di 
Oarlotta  were  put  full  speed  ahead,  and  barl' 
hard  aport,  and  that  the  Philotaxe  came 
struck  her  on  the  starboard  quarter.  Tbei 
statement  of  the  Philotaxe  is  that  she  w| 
ceeding  W.N.W.  with  her  proper  regulation! 
duly  exhibited ;  that  the  Carhtta  had 
half  an  hour  before  at  a  distance  of  a  ship's] 
and  that  when,  shortly  before  the  collision,  asj 
came  aware  of  the  presence  of  the  CM^\ 
adopted  the  right  course,  namely,  putting  bar  1 
to  starboard ;  Dut  that  nevertheless  her  steal 
into  collision  with  the  starboard  quarter  d\ 
Carlotta.  She  says  the  Carhtta  was  to  te' 
putting  herself  across  the  river  at  an  imp 
time,  without  having  regard  to  the  draw 
and  the  Carlotta  contends  that  the  Pktto' 
to  blame  for  not  taking  proper  measures  fcrj 
ting  out  of  the  way,  one  being  a  vessel  abort *l 
overtaken  and  the  other  an  overtaking  ye^eL 

I  do  not  think  it  necessary  to  decide 
Art.    17  does   or   does    not   apply  to  tie 
tion  of  a  vessel  like  that  in  which  the  C" 
was.     Art.  20  appears  to  me  to  be  of  ST* ] 
portance  in  the  present  case.    The  words  «f 
article  are  these:  "Nothing  in  these  rale* ' 
exonerate  any  ship,  or  the  owner  or  master  on 
thereof,  from  the  consequences  ofanynej'""' 
carry  lights  or  signals,  or  of  any  neglect  w 
proper  look-out."   Then  follow  words  whieb 
to  be  borne  in  mind :  "  Or  of  the  neglect  «i 
precaution  which  may  be  required  by  the  i 
practice  of  seamen  or  by  the  special  droit 
of  the  case."  ,. 

Now,  the  court,  with  the  advice  of  one  *« 
Elder    Brethren    of    the    Trinity  House,  ij 
opinion  that  the  Philotaxe  appears  to  btfir 
carefully    managed.     She    shortened  sajlj 
coming   up    the    river,    reducing  her  spj*] 
fore    reaching    the    Chapman   Light; 
a   good   look-out,  and    she  exhibited  her^ 
lights.     The  court  is  unable  to  see  wl 
bound  to  go  to  the  south  side  of  trie  river,( 
she  was  nrt  ,at  liberty   to   have  taken*1 
course  to  that  which  the  Carhtta  bad' 
court,   therefore,  is  of  opinion  that  the 
is  not  to  blame  for  going  between  the' 
the  brig,  taking  the  precautionary 
she  had  done. 

The   Carlotta,  it  appears  to  the 
passed    the   Ph  ilotajre,    proceeded  <* 
up   Sea   Reach,    and    passed   to 
of  the  two  ves^ols  described  a* 
southernmost  of  which  is   prof 
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i  where  the  Mucking  Light  showed 
e  Oarlotta  appears  to  have  gone  to 
ard  for  the  purpose  of  anchoring,  alter- 
irse  from  W.N.W.  to  North,  the  result 
as  that  she  threw  herself  in  the  coarse  of 
llowing.  The  night  was  dark  bat  clear, 
proper  look-out  been  kept,  the  lights  of 
ixe  must  have  been  seen  in  sufficient 
ve  allowed  the  Carlotta  to  have  taken 
ration  which  would  have  prevented  the 
bich  ensued.  I  do  not  prescribe  any 
act,  but  she  might  have  shown  a  light, 
i  other  means  have  indicated  her  posi- 
t  alleged  that  she  whistled  and  hailed ; 
other  hand,  the  evidence  is  that  neither 
Looking  to  the  peculiar  circumstances 
»,  the  whistling,  if  any,  took  place  at  too 
od  to  give  any  useful  indication  of  the 
the  vessel. 

rhole,  the  court  is  of  opinion,  with  the 
ne  of  the  Elder  Brethren  ot  the  Trinity 
t  the  Carlotta  is  alone  to  blame,  and 
d  "  neglect "  some  "  precaution,"  which 
ired  by  the  special  circumstances  of  the 
iherefore  pronounce  the  Carlotta  alone 

.pplication  of  the  plaintiffs,  a  stay  of 
vas  granted. 

s  for  the  plaintiffs,  Lowless  and  Co. 
s  for  the  defendants,  Cooper  and  Co. 


Tuesday,  Dec.  4, 1877. 

The  Native  Pearl. 

Up — Action  in  rem — Default  of  appear- 
ccounts —  Reference — Joinder  of  defen- 
ractite — Rules  of  Supreme  Court,  Order 

iction  is  brought  in  rem  against  a  ship 
mere  of  certain  shares  therein  claiming 
m  and  an  account  against  the  managing 
nd  the  latter  makes  default  in  appearing, 
!  will  order  such  managing  owner  to  be 
?  a  defendant,  so  that  his  accounts  may 
tigated,  and  will  give  possession  to  the 
r  if  they  hold  a  majority  of  shares ;  but 
order,  before  the  reference,  a  sale  of  the 
U*s  shares  to  satisfy  the  plaintiffs*  costs 
sum  found  due  at  the  reference. 
an  action  brought  by  the  owners  of 
64th  shares  in  the  British  ship  Native 
en  against  that  vessel,  to  obtain  posses- 
ship  as  against  Nicholas  Richardson  the 
ie  remaining  twenty  64th  shares,  and  to 
i  the  said  Nicholas  Richardson,  as  late 
owner  an  account  of  his  management. 
.  was  Berved  on  the  ship  in  the  usual  way 
Dct.  1877,  and  the  ship  was  subsequently 
7  the  marshal,  but  no  appearance  was 
j  Nicholas   Richardson  or  any  other 

ntiff's  statement  of  claim  alleged  that 
i,  as  managing  owner,  had  possession  of 
id  of  her  certificate  of  registry,  that  he 
ed  her  improperly,  that  his  authority  as 
)wner  bad  been  revoked  by  the  plaintiffs, 
aintiffs  were  desirous  of  obtaining  pos- 
the  ship  and  the  certificate,  which 
l  refused  to  deliver  up,  and  that  Richard- 
Bfused  and  neglected  to  render  proper 
slating  to  the  management  and  earnings 
ship,  and  such  accounts  were  still  out- 


standing ;  and  the  plaintiffs  claimed  possession  of 
the  ship  and  of  her  certificate  of  registry,  a  refe- 
rence of  the  accounts  to  the  registrar  and  mer- 
chants, a  sale  of  Richardson's  shares  in  the  ship, 
and  payment  out  of  the  proceeds  such  sale  of  the 
balance  found  due  to  the  plaintiffs  upon  the  ac- 
counts and  of  the  oo&ts. 

The  action  now  came  before  the  court  on  motion 
for  judgment.  In  support  of  the  statement  of 
claim,  an  affidavit  of  the  plaintiffs  verified  the 
facts  stated  in  the  statement,  and  further  said 
that  Richardson  had  failed  to  account  for  two 
voyages,  and  that  his  accounts  for  a  previous 
voyage  were  deficient,  that  he  had  been  dis- 
missed from  his  post  as  managing  owner,  but 
that  he  declined  to  deliver  up  possession  of  the 
said  ship  or  of  her  certificate  of  registry. 

James  P.  Aspinall,  for  the  plaintiffs,  in  support 
of  the  motion. — The  plaintiffs  being  owners  of  a 
majority  of  the  shares,  are  entitled  to  possession 
of  the  ship,  and  also  to  her  certificate  of  registry, 
the  delivery  up  of  which  I  ask  the  court  to  order 
under  the  general  power  posssesed  by  the  court : 

The  St.  Olaf,  ante,  p.  268 ;  35  L.  T.  Rep.  N.  S.  428. 
The  Frances,  2  Doda.  420. 

But,  as  to  the  accounts,  there  is  a  difficulty. 
Richardson  has  not  appeared,  and,  consequently, 
although  the  plaintiffs  are  entitled  to  a  reference, 
they  will  have  no  accounts  to  refer ;  and,  as 
Richardson  is  not  a  party,  there  is  no  means  of 
making  an  order  upon  him  to  file  his  accounts. 
I  ask  the  court  to  make  Richardson  a  party  to 
the  action  as  defendant,  and  that  the  proceedings 
may  be  served  upon  him.  By  the  rules  of  the 
Supreme  Court,  Order  XVL,  r.  13,  it  is  pro- 
vided that  "  no  action  shall  be  defeated  by  reason 
of  the  misjoinder  of  parties.  .  .  .  The  court  or  a 
judge  may,  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and 
on  such  terms  as  may  appear  to  the  court  or  a  judge 
to  be  just,  order.  .  .  .  that  the  name  or  names  of 
any  party  or  parties,  whether  plaintiffs  or  defen- 
dants, who  ought  to  have  been  joined,  or  whose 
presence  before  the  court  may  be  necessary  in 
order  to  enable  the  court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  ques- 
tions involved  in  the  action,  be  added."  Here 
the  presence  of  Richardson  is  clearly  necessary  in 
order  to  enable  the  court  to  settle  the  question  of 
accounts.  This  course  has  already  been  taken  in 
an  action  in  rem  in  The  Annandale  (ante,  p.  489 ; 
L.  Rep.  2  P.  Div.  179 ;  37  L.  T.  Rep.  N.  8.  364).  I 
also  ask  for  sale  of  Richardson  shares  to  satisfy 
the  plaintiffs'  costs,  and  any  sum  that  may  be 
found  due  to  the  plaintiffs  on  the  reference. 

Sir  R.  Phillimobe. — The  plaintiffs  are  entitled 
to  possession  of  the  ship  and  of  the  certificate  of 
registry ;  and  for  this  I  pronounce  judgment,  and 
order  that  the  ship  and  certificate  be  delivered  up 
to  them  within  three  days  after  service  of  my 
order  on  Richardson,  the  late  managing  owner. 
I  also  order  a  reference  of  Richardson's  ac- 
counts to  the  registrar,  and  that  the  name 
of  such  managing  owner  be  added  as  a  de- 
fendant, and  that  he  be  served  with  the  pro- 
ceedings, as  provided  by  the  rules.  But  with 
respect  to  the  sale  of  the  late  managing  owner's 
shares,  1  shall  hold  my  hand  until  after  the  refe- 
rence. It  may  be  that  he  will  pay  the  costs  and 
what  is  found  due  without  the  necessity  of  selling 
the  phares ;  or  it  may  bfc  \toak  TUtfObxe^  ^N&>\» 
found  due  to  the  plaiutAft«,\H*»  wa^*&&ox*%\ft  ^fc» 
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defendant;  and  that,  whatever  ooeta  they  are 
entitled  to  in  respect  of  recovering  possession  of 
the  ship,  are  counter-balanced  by  the  amount  due 
to  the  defendant. 

Solicitor  for  the  plaintiff,  H.  0.  Ooote. 


HOU8B   OF  LOBDS. 

Beported  by  C.  E.  Xaldxv,  Esq.,  Barrister-at-Law. 


July  19  and  20. 
(Before  the  Lord    Chahcbllob  (Cairns),   Lords 

O'Hagav,  Sblbobni,  Blackbubv,  and  Gordon.) 
Stbbl  abd  abothbr  v.  Thb  State  Like  Steam- 
ship Company. 

ob  appeal  prom  thb  first  division  op  thb  court 

op  session. 
Ship — Bid  of  lading  —  Warranty  of  seaworthi- 
ness— Exceptions — "Peril  of  (he  seas,  however 
caused" — Open  port. 
In  the  absence  of  express  words  to  the  contrary  f  a 
bill  of  lading  implies  a  warranty  of  seaworthiness, 
and  all  the  exceptions  in  it  must  he  taken  to  refer 
to  a  period  subsequent  to  the  sailing  of  (he  ship 
with  the  goods  onooard. 
A  ship  sailed  from  America  for  Scotland  with  a  carao 
of  wheat,  and  in  the  hiU  of  lading  "  perU  of  ike 
seas,  however  caused,"  was  excepted.    During  the 
voyage  the  wheat  was  damaged  by  sea  water.    In 
an  action  by  the  indorsees  of  the  bill  of  lading 
aaainst  the  owners  the  jury  found  that  the  water 
obtained  access  to  the  cargo  in  consequence  of  one 
of  the  ports  being  insufficiently  fastened,  and  on 
mis  finding  the  Court  of  Session  entered  a  verdict 
for  the  shipowners,  on  the  ground  that  the  loss 
was  covered  by  the  exception  in  the  bill  of  lading. 
Held  {reversing  the  judgment  of  the  court  below), 
that.,  as  in  order  tobring  the  loss  within  tlie  excep- 
tion it  must  be  found  that  the  ship  sailed  with  the 
port  in  a  seaworthy  state,  and  the  jury  had  not 
done  so,  a  new  trial  must  be  had. 
Thb    respondents  in  this  case  were  the  owners 
of  a  line  of  steamers  trading  between  New  York 
and  Glasgow.    One  of  tbeir  steamers,  the  State  of 
Virginia,  sailed  from  New  York  with  a  cargo  of 
wheat.    On  the  voyage,  after  the  ship  had  been 
five  days  at  sea,  she  was  found  to  be  leaking  very 
fast,  and  it  was  discovered  that  one  of  the  orlop- 
deck  ports  was  unfastened.    The  wheat  was  much 
injured  by  the  sea-water,  and  the  appellants,  who 
were  the  indorsees  of  the  bill  of  lading,  brought  this 
action  to  recover  the  damage  they  had  sustained. 

The  bill  of  lading  contained  these  exceptions, 
"  bursting  of  bags,  risks  of  craft  or  hulk,  trans- 
shipment, explosion,  heat,  or  fire  at  sea  in  craft  or 
hulk,  or  on  shore,  boilers,  steam  or  machinery,  or 
from  the  consequences  of  any  damage  or  injury, 
however  such  damage  or  injury  may  be  caused, 
collision,  straining,  or  other  peril  of  the  seas, 
livers,  navigation,  or  land  transit,  of  whatever 
nature  or  kind  soever,  and  howsoever  caused, 
excepted."  The  case  was  tried  before  Lord  Young, 
when  the  jury  found  a  special  verdict  in  the  follow- 
ing terms:  "That  the  wheat  was  shipped  to  be 
conveyed  according  to  the  terms  of  the  bill  of  lad- 
ing ;  that  the  wheat  was  carried  to  Glasgow  and 
delivered  to  the  pursuers ;  that  when  delivered  it 
was  not  in  the  like  good  order  and  condition  in 
which  it  was  shipped ;  that  through  the  negligence 
of  some  of  the  crew  one  of  the  orlop-deck  ports  of 
the  aaid   steamship  was  m&vx&tta&Uv  fastened, 


and  that  in  consequence  the  said  savirii 
thereby  admitted  to  the  hold  after  ti*4 
been  five  days  at  sea ;  that  as  the  aid  A 
loaded,  the  said  port  was  situated  ibnti 
above  the  water  line,  and  that  if  property  ii 
by  means  of  the  screws  thereto  attached  at 
port  would  have  been  watertight  tbragfai 
voyage;  that  the  said  sea-water  was aot  ato 
to  the  hold  till  the  morning  of  Sept  fi,ai 
for  the  first  seven  days  of  the  voyage  the  ■■ 
encountered  was  substantially  ai  set  hi 
the  mate's  log,  which  forms  part  of  tk| 


Upon  these  findings  the  First  Dirkwrfj 
Court  of  Session,  consisting  of  the  Lard" 
dent  (Inglis),  and  Lords  Data,  Mure,  sod  f 
entered  a  verdict  for  the  shipowners  (tkj 
den).     The  pursuers  then  appealed  to  the ' 
of  Lords.  

Benjamin,    Q.O.   and    Watkm  ffiBuauJ 
appeared  for  the  appellants,  and  oooteodslj 
the  whole  bill  of  lading  proceeded  on  tker-1 
tiou  that  the  ship  sailed  in  a  seawartajn 
which  it  could  not  be  if  the  pott  was: 
secured.    All  the  exceptions  depend  on 
plied  warranty    of  seaworthiness,  the  *" 
which  was  the  cause  of  the  loss.   On 
lading  the  owner  is  primd  facte  bible,  i 
can  bring  himself  within  the  exception!. 

Oohen,  Q.O.  and  /.  0.  Mathew,  for  the 
dents,  arpued  that  it  was  impossible  logo  1 
the  verdict  of  the  jury,  which  does  not) 
case  of  anything  more  than  negligence 
the  owners,  which  would  be  covered  by  tb 
tion  in  the  bill  of  lading  of  **  perils  of 
however  caused ;"  some  of  the  exception 
applying  to  risks  which  might  occur 
loading,  before  the  ship  had  sailed  on  the1 
The  following  cases   were  referred  to,  ioi 
to  those  cited  in  the  judgments : 

Merchants*  Trading  Company  v.  Vviwdl 
Company,  2  Aap.  Mar.  Law  Oaf.  ®  fl 
also  in  Dudgeon  v.  Pembroke,  at  L  E*J 
596  and  31 L.  T.  Rep.  N.S.  39) ;  .  . 

Stanton  v.  Richardson,  1  Aap.  Mar.I*»»j 

2  Id.  288;    3  Id.  23;   L.  Rep.  7  C.  P. W 
C.  P.  390  ;  27  L.  T.  Rep.  N.8.  513;  30  U 
643,  and  in  the  House  of  Lords,  33  Lf*»| 
N.S.  193 ; 

Dudqeon  v.  Pembroke,  2  Asp.  Mar.  I**1. 

3  Id.  101,  393 ;  L.  Rep.  9  Q.  B.  581 ;  Q  * 
2  App.  Cae.  284:  31  L  T.  E*p.N>2; 
Rep.  N  S.  36 ;  36  L.  T.  Rep.  N.3.3K; 

Macmanus   v.   Lancashire  and  ferhsm* 
Company,  4  H.  A  N.  327 ;  , 

Carr  v.  Lancashire  and  Yorkshire  Bailw 
7  Ex.  707  ;  - 

Danielle  v.  Harris,  2  Asp.  Mar.  Uf  JJ 
L.  Rep.  10 C.  P.  1 ;  31  L.  T.  Rep. N-S-** 

Smith  v.  Kirby,  L.  Rep.  1  Q.  B.  DJtJfljWj 

(a)  Q.  B.  Div.     Dec.  15,  1875,-Swth  * 
another.— This  was   an    action  broogtt*j 
damages  for  the  lose  of  a  cargo  of  m*ii*S  ™T 
in  a  collision  whilat  being  carried  on  board ta« 
steamship  the  George  Cairns.   The  cue  flH~~ 
at  the  London  Sittings  after  Trinity  Tera ! 
verdict  was  found  for  the  plaintiff,  sobjeetl 
to  an  arbitrator  as  to  the  amount  of  daaafi 
trator  subsequently  found  £9352  lit.  a\ 

Slaintiff,   and   gave  his    certificate   aM 
efendants  thereupon  obtained  a  roll 
plaintiff  to  show  cause  why  the  oertili  ' 
varied  by  reducing  the  amount  of  thai 
being  the  aggregate  amount  at  JBB  pel 
of  the  George  Cairns,  on  the  gsoaasM 
were  not  liable  for  mora  under  ar-*' 
Shipping  Aot  Amendment  Aot  18 
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Iday  v.  Great  Western  Railway  Company,  5  B.  A 
3.  903. 

she  conclusion  of  the  arguments  tbeir  Lord- 
gave  judgment  as  follows : 

Lord  Chancellor  (Cairns). — My  Lords, 
Is  some  difficulty  in  this  case  by  reason  of 
urse  which  it  has  taken  in  the  court  below  ; 

think,  when  your  Lordships   consider  the 

of  the  facts,  so  far  as  they  appear,  and 
guments  which  your  Lordships  have  heard, 
cannot  be  much  doubt  as  to  the  result  at 
your  Lordships  should  now  arrive, 
question  arises  upon  the  shipment  of  a  con- 
tile  quantity  of  wheat  at  New  York  in  one  of 
fcte  Line  steamers  named  the  Staie  of  Virginia. 
resent  appellants  are  the  indorsees  of  the 
lading  of  that  wheat,  but,  having  regard  to 
ovisions  of  the  Bills  of  Lading  Act,  they  are 
is  indorsees,  aud  they  stand  in  the  position 
original  shippers  ;  they  have  whatever  right 
ion  the  original  shippers  had,  and  I  may 
of  them  as  if  they  had  been  in  point  of  fact 
ippers  of  the  wheat. 

v,  on   the  shipment  of   the  wheat,  a  bill 
ng  was  given,  and  I  will  in  the  first  place 

your  Lordships'  attention  to  that  bill 
ling.  It  contains  an  affirmative  portion, 
•lso  a  portion  which  we  may  call  a  nega- 
>ortion,  or  rather  a  portion  which,  by  way 
rception  and  curtailment  of  some  ante- 
•  liability  created  by  the  earlier  portion, 
fours  to  protect  the  shipowners  from 
t  consequences.  The  affirmative  part  of 
11  of  lading  is  this  :  it  states  that  the 
in     question,    marked     and     numbered 

the  margin,  has  been  shipped,  and  is  "  to 
ivered  from  the  ship's  deck,  where  the 
responsibility  shall  cease,  in   the  like   good 

and  condition,  at  the  aforesaid  port 
■egow."  It  is  an  engagement,  therefore, 
y  and  to  deliver  at  a  certain  port  in  this 
m  the  wheat  so  shipped  on  board.  What  is 
waning   of  the  contract  created  by  those 

supposing  they  stood  alone  ?   I  think  there 

be  any  reasonable  doubt  entertained  that 

a  contract  which  not  merely  engages  the 

nerto  deliver  the  goods  in  the  condition 

Tied,  but  that  it  also  contains  m  it  a  re  pre- 

*m  and  an  engagement ;  a  contract  by  the 

having  occurred  without  the  fault  or  privity  of 
*ndanto.  The  grop*  tonnage  of  the  George  Cairns 
51  tons,  and  the  difference  between  the  amount 
"the  rate  of  £8  per  ton  and  the  amount  awarded, 

ezoeed  interest  from  the  date  of  the  collision  to 
Bt  at  the  rate  of  4  per  oent.  per  annum, 
n,  Q.C.  for  the  plaintiff,  showed  cause,  and  con- 
(hat,  on  the  authority  of  The  Northwmhria  (3  Mar. 
as.  O.  S.  314;  L.  Rep.  3  A.  &  E.  6),  the  plaintiff 
atled  to  interest  on  the  aggregate  amount  at  £8 

of  the  ship's  tonnage  from  the  date  of  collision, 
at  the  above  case  was  in  accordance  with  the 
B  of  the  Courts  of  Chancery  and  Admiralty,  which 
allowed  interest. 

Villiam,  Q.C.,  for  the  defendants,  in  support  of 
Le,  tried  to  distinguish  the  cases  on  the  ground 
t  the  present  case  there  was  only  a  single  claim, 
■  in  the  other  oases  there  were  several  claims, 
nounting  to  the  full  liability  value. 
Cotr&T  (Blackburn,  Quain,  and  Archibald,  JJ.* 
it  there  was  no  distinction  in  the  case,  ana  that 
rt  would  adhere  to  the  established  practice,  and 
iterest  as  claimed  by  the  plaintiff,  and  discharged 
h  Rule  discharged, 

[ten  for  the  plaintiff,  Hollams,  Son,  and  Coward. 
Hon  for  the  defendants,  Ingledew,  Ince,  and 


shipowner  that  the  ship  in  which  the  wheat  is 
placed  is  at  the  time  of  its  departure  reasonably 
fit  for  accomplishing  the  service  which  he  engages 
to  undertake  and  perform.  Reasonably  fit  to 
accomplish  that  service  the  ship  cannot  be  unless 
it  is  seaworthy.  By  "  seaworthy  "  I  do  not  desire 
to  point  to  any  technical  meaning  of  the  term, 
but  to  express  that  the  ship  should  be  in  a  con- 
dition to  encounter  whatever  perils  of  the  sea  a 
ship  of  that  kind,  and  loaded  in  that  way,  may  be 
fairly  expected  to  encounter  in  crossing  the 
Atlantic.  If  there  were  no  authority  upon  the 
question,  it  appears  to  me  that  it  would  be 
scarcely  possible  to  arrive  at  any  other  conclusion 
than  that  this  is  the  meaning  of  the  contract.  I 
took  the  liberty  of  asking  the  learned  counsel  for 
the  respondents  whether  they  were  prepared  to 
say  that,  if  the  owner  of  goods  engaged  room  in  a 
ship  of  this  kind,  and  on  bringing  his  goods 
alongside  at  the  time  the  ship  was  ready  for  de- 
parture found  that  it  was  not  seaworthy,  he  could 
not  refuse  the  fulfilment  of  his  promise  to  put 
his  goods  on  board,  and  whether  on  the  other 
hand  he  could  not  maintain  proceedings 
against  the  owner  of  the  ship  for  not  having 
accommodation  for  his  goods  in  a  ship  that 
was  fit  to  carry  them.  I  did  not  understand 
the  learned  counsel  for  the  respondents  to 
deny  that  the  relative  position  of  the  owner  of  the 
goods,  and  the  shipowners,  was  that  which  I  sup- 
posed; that  on  the  one  hand  the  owner  of  the 
goods  was  entitled  to  refuse  to  put  his  goods  on 
board,  and  on  the  other  hand  the  owner  of  the 
ship  did  incur  liability  by  not  having  a  ship 
fit  to  fulfil  the  engagement  he  had  entered  into. 
But  if  that  is  so  it  must  be  from  this,  and  only 
from  this,  that  in  a  contract  of  this  kind  there  is 
implied  as  part  of  the  contract  an  engagement 
that  the  ship  shall  be  reasonably  fit  for  perform- 
ing the  service  which  she  undertakes.  In  principle 
I  think  there  could  be  no  doubt  that  this  would  be 
the  meaning  of  the  contract,  but  having  regard 
to  authority  it  appears  to  me  that  the  question  is 
really  concluded  by  authority.  It  is  sufficient  to 
refer  to  the  case  of  Lyon  v.  MeUs  (5  East,  428),  in 
the  Court  of  King's  Bench,  in  the  time  of  Lord 
Ellenborough,  C.J.,  and  to  the  very  strong  and 
extremely  well-considered  expression  of  the  law 
which  fell  from  the  late  LordL  Wensleydale,  when 
he  was  a  judge  of  the  Court  of  Exchequer,  and 
was  advising  your  Lordships'  House  in  the  case  of 
Gibson  v.  Small  (4  H.  L.  Cas.  353). 

That  being,  as  I  submit  to  your  Lordships, 
the  effect   of    the    earlier    part   of   the    bill    of 
lading,  it    then    becomes  material    to   consider, 
still    upon     the    construction    of    the     bill     of 
lading,  what  is    the   effect  of  the    latter    part, 
the  qualified  or  exceptional  part  of  the  bill  of 
lading.      It  is    not  very  happily  expressed    as 
regards  its  grammar  and  the  collocation  of  the 
words,  but  I  will  assume  in  favour  of   the  re- 
spondents   that   everything    that    is   mentioned 
between    the    words      "not     responsible"     and 
the  word    "excepted"  is    meant  to  be    matter 
in  respect  of  which  there  is  to  be  no  liability  on 
the  part  of  the  shipowner.  But,  looking  at  all  that 
is  mentioned  between  those  two  termini  in  the 
bill  of  lading,  it  appears  to  me  that  everything 
which  is  mentioned  is  matter  subsequent  to  tk\e 
sailing  of  the  ship  with  the  goods  on  board.  Thc*v^ 
is  mentioned  there  "  th^Vw«%»\XTv%^\»^V  *xAvs  V*—*^ 
following  perils,  risks  oft.  cr%X\i  otVnj^*."  — ^a\k>^' 
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found  by  the  verdict,  which  I  shall  afterwards 
hare  to  refer  to,  not  to  mean  the  risk  of  the  ship 
herself—"  transshipment,  explosion,  heat,  or  fire  at 
sea  in  craft  or  hulk,  or  on  shore,  boilers,  steam,  or 
machinery,  or  from  the  consequences  of  any 
damage  or  injury  thereto,  however  such  damage 
or  injury  may  be  caused,  collision,  straining,  or 
other  perils  of  the  seas,  rivers,  navigation,  or  land 
transit,  of  whatever  nature  or  kind  soever  and  how- 
soever caused,  excepted."  The  only  attempt  to 
give  any  of  these  words  a  meaning  which  would 
refer  them  to  what  happened  antecedent  to  or  at 
the  time  of  the  departure  of  the  ship  was  to  oon- 
strue  the  words  "peril  of  the  seas,  however  caused," 
so  as  to  make  them  point  to  unseaworthiness 
ending  in  a  loss  at  sea.  But  it  appears  obvious  to 
me  that  what  is  here  referred  to  as  M  peril  of  the 
seas  v  is,  as  described,  something  which  happens 
on  the  transit,  whether  land  or  sea  transit,  and 
that,  of  course,  does  not  commence  till  the  ship 
leaves  the  port.  Therefore,  if  it  be  the  case,  as  I 
submit  to  your  Lordships  it  is,  that  in  the  earlier 
part  of  the  bill  of  lading  there  is  an  engagement 
that  the  ship  shall  be  reasonably  fit  to  perform  the 
service  whioh  she  undertakes,  there  is,  in  my 
opinion,  nothing  in  the  latter  part  of  the  bill  of 
lading. whioh  qualifies  that  engagement. 

Now,  that  hem?  the  view  of  the  construction  of  the 
bill  of  lading  which  I  shall  submit  to  your  Lordships, 
let  me  proceed  to  apply  it  to  what  is  found  to  have 
occurred  in  the  present  case.  With  regard  to  the 
pleadings,  there  is  a  statement  in  the  5th  article 
of  the  condescendence  of  the  pursuers  (the  appel- 
lants) that,  "when  the  said  vessel  left  New  York 
she  was  not  in  a  seaworthy  condition  in  respect  of 
one  of  her  side  ports  being  open,  or,  at  least,  not 
sufficiently  secured  or  fastened  to  prevent  the 
influx  of  water  into  the  hold  ;  and  the  said  port  was 
allowed  to  remain  open,  or  insecurely  fastened, 
through  the  gross  carelessness  of  those  in  charge 
of  the  vessel,  and  the  result  was  that  water  flowed 
into  the  hold  through  the  said  port ;  and  so  little 
care  was  taken  of  the  cargo  that  there  were  about 
fifteen  feet  of  water  in  the  hold  before  the 
fact  of  the  leakage  was  discovered,  and  it 
is  the  damage  done  to  the  wheat  in  con- 
sequence of  this  influx  of  water  which  forms 
the  subject  of  complaint  in  the  action."  There  is 
a  denial  to  that,  but  it  is  explained  that  on  Sept. 
6th,  when  the  State  of  Virginia  was  about  1100 
miles  from  New  York,  one  of  the  side  ports  was 
burst  open  to  some  extent  by  the  heavy  seas 
which  she  encountered,  and  water  overflowed  into 
the  hold  through  the  said  port."  That  will  show 
your  Lordships  sufficient^  the  character  of  the 
allegations  on  the  one  side  'and  on  the  other  on 
that  point,  and  to  that  I  may  add,  in  the  state- 
ment on  the  part  of  the  pursuers  No.  3,  it  is  said, 
"  when  the  said  vessel  sailed  from  New  York  on 
the  said  voyage  she  was  unseaworthy,"  and  to  that 
there  is  a  denial  that  the  vessel  was  unseaworthy 
when  she  sailed  from  New  York.  There  is  one 
statement  to  which  I  will  refer  in  the  condescen- 
dence ;  but,  upon  the  general  averment  and  denial, 
the  first  plea  in  law  for  the  pursuers,  before  the 
additional  pleas,  was  this  :  "  The  pursuers  having 
sustained  loss  and  damage  to  the  extent  aforesaid 
through  the  unseaworthiness  of  the  defender's 
vessel,  and  the  failure  of  the  defenders  to  fulfil  the 
said  contract  of  carriage  and  safe  custody,  are 
entitled  to  decree  for  the  sum  sued  for  with  in- 
terest and  expenses."     Tta  cs*&  cam*  on  tot  * 


jury  trial  in  Scotland,  and  the  jury  foa 
issue  a  special  verdict,  and  that  spec 
finds  —  [His  Lordship  then  read  the  i 
the  Jury  as  set  oat  above,  and  contusa 

Now,  looking  to  this  special  verdict,  a» 
that  alone  for  the  facte  with  which  we  fas 
it  appears  to  me  that  if  oar  attention  wi 
merely  to  that  special  verdict  there  vn 
great  incertitude  and  ambiguity  as  tc 
mots  really  were.  Whether  the  ship  i 
she  left  New  York  was  or  was  not  in  a 
fit  to  perform  the  service  which  she  o 
taken  with  reference  to  these  goods,  wi 
was  or  was  not  "  seaworthy  w  in  the  Beat 
I  have  used  that  term,  was  a  question  of 
in  the  view  which  I  have  taken  of  thecal 
of  the  bill  of  lading,  it  was  a  question  of  i 
lies  at  the  very  root  of  this  case.  Bat  jq 
ships  do  not  find  in  the  special  verdict  a 
it,  any  answer  whatever  to  that  cm 
fact.  And  although  the  Court  m  I 
thought  themselves  able  to  apply  A 
diet,  and  to  enter  upon  it  a  judgment! 
defenders,  and  although  the  appellant*  i 
first  instance  asked  jour  Lordships  ton 
that  judgment  and  to  enter  a  judgmai  f 
I  thmk  it  has  come  to  be  admitted  in  i 
on  both  sides  that,  if  the  constructional 
of  lading  be  such  as  I  have  tabaM\ 
Lordships  it  is,  there  is  not  here  no/ i 
the  question  of  fact  whether  the  mpm 
not  seaworthy  upon  whioh  joomnt 
entered  either  way.  Therefore  I  rear,  as1 
regret  the  result,  that  nothing  aubtt 
your  Lordships  now  but  remit  the  oat  I 
Court  of  Session  in  Scotland,  and  to  < 
a  new  trial  shall  be  had. 

The  judgment  of  the  Court  of  Seas] 
unanimous,  but    I    do    not  see  thai  ia 
of  fact    there    was    any  opinion 
the  learned  judges  in  that  judgment  ^ 
at   variance  with   the  law  as  I  unda«"1 
and  as  I  have  endeavoured  to  submit  iv 
Lordships.      What  I  mean  is  this :I 
understand  that    any    of  those  letnw 
would  have  said  that,  if  the  question  is,' 
the  construction  of  the  afRrmaUTepirta' 
of  lading,  they  would  have  placed  thU 
tion  on  any  other  footing  than  thatont 
have  endeavoured  to  place  it  ButwhtU* 
to  me  was  the  error  of  those  very  Ian*! 
was  this,  that  although  at  one  part  of 
ment  they  appear  to  recognise  the  or 
which  I  have  mentioned  of  the  earlier' 
bill  of  lading,  they  seem  afterwards  to  I 
entirely  occupied  with  the  other  psitsj 
of  lading,  with  the  exceptions  in  it,  asit 
assumed  that  those  exceptions  would  oil 
to  wipe  out  or  to  destroy  what  was  tbir 
in  the  earlier  part  of  the  bill  of  lading- 
for  this  reason  :  I  find  that  the  Lordf 
the  earlier  part  of  his  judgment 
thus:  "I  think  it  is  conceded  on 
shipowners,  the  defenders  here,  thatj 
this  clause  was  to  save  them  from  i 
plied   in  the  obligation   to  delit 
order    and    condition,    except  a 
might    arise    from    the    unseal 
vessel.     If  they  provided  a 
staunch,  and  strong,   well 
for  the  carriage  of  goods,  t" 
<\ueuue  of   the   manner  in 
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Now,  taking  that  to  be  so,  it  is  settled  that  in  a 
contract  where  there  are  excepted  causes,  a  con- 
tract to  carry  the  goods,  except  the  perils  of  the 
seas,  and  except  breakage,  ana  except  leakage,  it 
has  been  decided  that  there  still  remains  a  duty 
upon  the  shipowner  not  merely  to  carry  the  goods, 
if  not  prevented  by  the  excepted  perils,  bat 
also  that  he  and  his  servants  shall  use  due  care 
and  skill  about  carrying  the  goods,  and  shall  not 
be  negligent.  That  has  been  determined  in  several 
cases,  of  which  PhiUipe  v.  Clarke  (2  C.  B.,  N.  8., 
168)  is  the  leading  one,  and  that  decision  has  been 
followed  in  several  oases.  In  the  case  of  Moes  v. 
The  Leiih  and  Amsterdam  Shipping  Company 
(5  Macph.  988 ;  39  Jur.  546).  decided  in  Scotland, 
the  same  thing  seems  to  have  been  determined, 
namelv,  that  where  there  is  such  an  exception,  if 
the  shipowner  or  his  servants  are  guilty  of 
negligence  producing  the  misfortune,  they  are 
liable  on  that  account.  I  think  myself  that  the 
right  and  proper  way  of  enunciating  it  in  such  a 
case  would  be  to  say,  if,  owing  to  the  negligence  of 
the  crew,  the  ship  sinks  while  at  sea,  although  the 
things  perish  by  a  "peril  of  the  sea,"  still, 
inasmuch  as  it  was  the  negligence  of  the  ship- 
owner and  his  servants  that  ted  to  it,  they  cannot 
avail  themselves  of  the  exception.  They  may 
protect  themselves  against  that,  and  they  do  so  in 
many  cases  by  saying,  these  perils  are  to  be 
excepted  whether  caused  by  negligence  of  the 
ship  s  crew  or  not..  When  they  do  so,  of  course, 
that  no  longer  applies.  I  thinfc  that  exactly  the 
same  considerations  would  arise  here  as  to  the 
implied  duty,  which,  though  not  expressly  men- 
tioned, arises  by  implication  of  law  on  the  part  of 
the  shipowner,  to  furnish  a  ship  really  fit  tor  the 
purpose.  If  that  duty  is  neglected,  and  if  in  con- 
sequence of  that  neglect  of  duty  the  ship  sinks,  as 
it  did  in  the  case  of  Kopitoff  v.  Wilson,  the  ship- 
owner is  liable.  If,  as  is  alleged  here,  a  port  gives 
way,  and  the  seas  come  in  and  wet  the  wheat,  and 
if  it  is  a  consequence  of  the  ship  having  started 
unfit  that  the  mischief  is  produced,  it  seems  to  me 
to  be  exactly  like  the  case  of  Phillips  v.  Clarke, 
where  negligence  not  provided  for  by  the  contract 
occasioned  the  damage  which  it  was  said  was  an 
exception,  but  which  the  court  determined  was 
not  an  exception  of  which  the  shipowners  could 
avail  themselves,  seeing  that  it  was  brought  about 
by  their  negligence. 

I  perfectly  agree  with  what  has  been  said 
on  the  construction  of  the  contract,  that  it 
does  not  at  all  provide  for  this  case  of  an 
un  seaworthy  ship  producing  the  mischief.  The 
shipowners  might  have  stipulated  if  they  had 
pleased :  "  We  will  take  the  goods  on  board,  but  we 
will  not  be  responsible  at  all,  though  our  ship  be 
ever  so  unseaworthy — look  out  for  yourselves;  if 
we  put  them  on  board  a  rotten  ship  that  is  our 
look  out,  you  shall  not  have  any  remedy  against 
us  if  we  do."  They  might  have  bo  contracted,  and 
perhaps  in  some  cases  they  may  actually  do  so. 
Or  the  shipowner  might  have  said :  "  I  will  furnish 
a  seaworthy  ship,  but  I  stipulate  that,  although 
the  ship  is  seaworthy,  and  although  I  have 
furnished  it,  I  shall  only  be  answerable  for  the 
vitiation  of  your  policy  of  insurance,  if  you  have 
one,  in  case  the  snip  turns  out  not  to  be  seaworthy, 
mid  1  will  protect  myself  against  any  perils  of  the 
fci'siH.  though  the  loss  should  be  caused  by  that  un- 
h/m  worthiness."  They  mignt  have  contracted  ill 
that  way.  I  think  that,  when  V,\iv*  cmaiUwiV.  "\*W*Vj 


looked  at,  it  appears  that  they  do  not  » t 
as  to  apply  it  to  this  case.  I  think  thai  tk 
here  sufficiently  expressed  in  the  contract  ti 
will  not  be  responsible  or  answerable  fort 
sequences  of  a  loss  by  perils  of  the  seas,  a 
the  excepted  perils,  even  though  it  miji 
doced  by  the  negligence  of  the  mariners, 
that  they  have  done  that,  and  that  is  wi 
Court  of  Session  appear  to  have  though 
that  it  was  necessary  to  say.  Bat  then  ti 
below  lost  sight  of  the  fact  that  if  there  wm 
of  seaworthiness  in  the  ship—using  the  e 
phrase,  which  is  used  as  meaning  if  the  < 
make  the  ship  reasonably  fit  for  the  toji 
not  been  fulfilled — if  there  was  a  want  of  h* 
ness  in  that  sense,  and  that  want  of  sesrat 
caused  the  loss,  the  contract  did  not  pro* 
shipowners,  and  therefore  it  was  incumbei 
them  to  see  whether  there  was  a  want  of  sen 
ness,  and  whether  it  did  produce  the  Job 
point  was  raised  on  the  first  plea  m  law  dirti 
and  then  there  were  several  additional  pteui 
in  which  it  was  not  raised,  and  it  seems  to 
been  lost  sight  of;  and  though  the  issue ds 
was  so  worded  as  to  leave  this  ops, 
is  so  worded  as  to  lead  me  to  think  i 
those  who  drew  it  were  not  thufcsj. 
this  point,  and  when  there  came  to  be  isjl 
verdict  it  was  found  that  "  one  of  the  ocisfHsj 
ports  of  the  said  steamship  was  in*  ~ ' 
fastened,  and  that  in  consequence  the 
was  admitted  to  the  hold  after  the  ship  hi 
five  days  at  sea;"  and  then  it  was  found  w 
port  was  about  a  foot  above  the  wtter  astj 
that  the  weather  had  been  Mas  described  sj 
mate's  log."  Now  I  cannot  see  that  tha 
verdict  finds  either  one  way  or  the  other,  t 
or  no  there  was  a  want  of  seswortfcinsi] 
reasonable  fitness  to  encounter  the  ordiiorr  I 
of  the  voyage  or  not.  I  think  that  is  leni 
ambiguous  and  uncertain.  I  quite  agree 
what  has  been  said  that  it  was  a  questional 
for  the  jury  whether  or  not  the  vessel  wi 
fit  to  encounter  those  ordinary  perils. 

That  being  so,  I  think  it  is  impossible  to* 
either  way,  and  consequently  the  case  aw] 
remitted  to  the  Court  of   Session  to  a*r 
whether  or  no  the  ship  was  seaworthy  at  t»l 
she  sailed,  and  whether  the  loss  was  occssw 
the  want  of  seaworthiness,  if  such  there  m 

Lord  Gokdon  concurred. 

Interlocutor  appealed  from  rewrtesV 
remitted  to  the    Court  of  Semm, 
declaration  that  there  ought  to  he* 
of  the  issue. 
Solicitors  for  the  appellants,  Simtot, 
and  Simson,  for  J.  Henry,  Edinburgh. 
Solicitors  for   the   respondents,  hV 
and  Coward,  for  Webster,  Will,  and  " 
burgh. 


MARITIME   LAW  OASES. 


Thb  Bmra  Weas  Coihuiiohebs  v.  Adakson  and  oihbjm. 


L  ot  L.] 


not  strictly  be  said  to  have  bees  occasioned  by 
the  "act  of  God"  at  all.  The  interpretation 
pat  on  the  section  by  the  court  below  puts  a 
premium  on  the  early  abandonment  of  a  ship 
in  distress,  and  is  unsupported  by  any  authority. 
Tiord  Blackburn  referred  to  Coe  v.  Wise,  5  B.  A  S. 


[Lord 
440.] 


Nugent 
N.  S. 


The  Attorney-General  (Sir  J.  Holker,  Q.C.)  and 
Greenhmii,  for.  the  respondents,  argued  that  the 
intention  of  the  section  was  to  protect  piers,  Ac., 
by  stringent  legislation,  which  would  make  people 
careful  ;  but  the  exception  in  the  case  of  compul- 
sory pilotage  shows  that  the  owner  cannot  be 
held  liable  when  he  has  lost  control  of  the  ship, 
and  it  is  a  mere  log  on  the  water.  The  common 
law  maxim  is  founded  on  the  case  of  Paradine  v. 
Jane  (Alleyn,  27)  :  See  also 

Bex  T.  Com  mission  era  of  Seweri,  8  T.  Sep.  312  ; 
SichoU  v.  Maryland,  2  Ex.  D.  1 ;  35  L.  T.  Bep.  N.  S. 
72B. 
There  is  a  great  distinction  between  obligations 
imposed  by  law,  and  those  resulting  from  con- 
tracts: 

Brewster  v.  EitcKell,  1  Salk.  199  ; 

Bailey  v.   Creipigny,  L.  Bep.  4  Q.  B.  130  j  19  L.  T. 

Rep.  N.  S.  618. 

The  Legislature  did  not  contemplate  making  the 

shipowner  responsible  for  tho  act  of  God.    [Lord 

Blackburn  referred  to  Latlett  v.  Holmes,  4  T.  R. 

'.  Smith,   1  C.  P.   D.  423 ;  34  L.   T.   Bep. 
27; 

Nicholt  V.  Marstand  (uftl  lap.) 

The  Act  was  intended  to  enlarge  the  remedies  of 

pier-owners,  not  to  extend  the  liability  of  shipowners 
except  in  cases  of  negligence,  though  it  gives  power 
to  arrest  the  ship.  It  was  passed  in  1847,  and  there 
was  no  Admiralty  jurisdiction  in  rem  in  such 
cases  till  1861  :  (see  Tlie  Clara  Killim,  L,  Bep. 
3  A.  A  E.  161 ;  3  Mar.  Law  Cos.  O.S.  363.)  Tho 
Merchant  Shipping  Act  limits  the  owner's  liability 
in  cases  of  damage  to  life  or  shipping,  and  it 
would  bo  a  great  hardship  if  he  could  be  made 
liable  to  any  amount  for  damage  to  a  pier.  A 
man  may  protect  himself  against  a  common  enemy, 
such  as  the  son,  even  if.  ho  damages  tho  property 
of  another  in  so  doing  : 

Nietd  v.  London  and  North-lVestcrn  Railway  Com- 
pany, L.  Rep.  II)  Ex.  4. 

Shield  was  heard  in  reply. 

At  the  conclusion  of  thn  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  27.— Their  Lordships  gave  judgment  as 
follows : 

The  Lord  Chancellor  (Cairns).— My  Lords,  on 
the  17th  Doc.  1872  the  steamship  Natation  was 
attempting,  under  stress  of  weather,  to  enter  the 
Sunderland  Docks,  belonging  to  the  appollants. 
While  she  was  still  in  the  open  sea,  about  forty  or 
fifty  yards  from  the  pier,  she  struck  the  ground, 
canted  with  her  head  to  the  south,  and  drifted 
bodily  ashore.  Tho  crew  were  rescued  from  tho 
sbip  by  means  of  the  rocket  apparatus.  The  tide 
was  low  at  the  time,  and  as  the  tide  rose  the  flood 
and  the  storm  drifted  the  ship  against  the  pier 
and  caused  damage  to  the  amount  of  28251.  1H«. 
The  respondents  are  the  owners  of  tho  ship,  and  the 
question  is  whether  they  are  liable  to  pay  this 
damage  to  the  appellants. 

The  Court  of  Queen's  Bench  have  held  that  the 
owners  are  liable.  Tbe  Court  of  Appeal  havo  been 
unanimously  ol  opinion  that  toq  bx«  ■«*.    Ths 


question  depends  upon  the  true  marceii 
Harbours,  Docks,  and  Piers  Clauses  is.ii 
enacts  that  the  owner  of  every  vessel  trisi 
timber  shall  be  answerable  to  the  nndertuaii 
is  in  this  case  to  the  appellants]  for  am  fe 
done  by  such  vessel  or  float  of  timber,  or  n  i 
person  employed  about  the  same,  to  the  ta-ii 
dock,  or  pier,  with  certain  further  proriaaen 
I  need  not  at  present  mention. 

The  Court  of  Appeal  has  heen  of  rni 
and  I  think  rightly,  that  the  injury  mm 
this  case  occasioned  by  the  volanurj  M 
the  negligence  of  the  respondents,  or,  ai 
of  any  person  on  board  of  or  connected  •« 
ship ;  that  it  could  not  have  been  prevatai 
any  hnman  rostra  mentality ;  but  that  it 
occasioned  by  a  vie  major — namely,  by  lie  ■ 
God  in  the  violence  of  the  tempest  Fast 
himself  on  this,  the  Master  of  the  Rolls  &m\ 
it  is  a  familiar  maxim  of  law  that,  where  iu 
a  duty  imposed  or  liability  incurred,  is  i  ■ 
rule  there  ia  no  such  duty  required  to  b§i 
formed,  and  no  such  liability  required  tons 
good,  where  the  event  happens  thronrt  ifc 
of  God  or  the  Queen's  enemies,  and  ttati 
court  may  well  come  to  tbe  conclusion  Ml 
act  of  God  and  the  Queen's  enemies  mi 
meant  to  be  comprised  within  the  first  nti 
the  section.  The  Lord  Chief  Baron  ttiutti 
man  can  be  answerable,  unless  by  expreaeai 
for  any  mischief  or  injury  occasioned  Wtutltl 
the  act  of  God.  Lord  Justice  Mellieb  sttttiH 
act  of  God  does  not  impose  any  liabiliija 
body.  Mr  Justice  Denman  states  thusr* 
Act  of  Parliament  words  are  not  to  be  cos) 
to  impose  a  liability  for  an  act  done  if  tie  a 
substantially  caused  by  a  superior  pore 
the  law  calls  the  act  of  God. 

In  my  opinion  these  expression*  in 
than  is  warranted  by  any  authorities ( 
I  am  aware.  If  a  duty  is  cut  * 
individual  by  common  law,  the  act 
will  excuse  him  from  the  performance  rfi 
duty.  No  man  is  compelled  to  do  [tat  a* 
is  impossible.  It  is  the  duty  of  a  (S* 
deliver  safely  the  goods  entrusted  to  i 
but,  if  in  carrying  them  with  proper  a 
are  destroyed  by  lightning  or  swept  »•"( 
flood,  he  is  excused  because  the  safe  deijwf1 
by  tho  act  of  God  become  impossible,  I" 
ever,  a  man  contracts  that  he  will  belt 
the  damage  occasioned  by  a  parucote  * 
circumstances,  or  if  an  Act  of  Parliament  ■ 
that  a  man  shall  be  liable  for  tbe  A 
sioned  by  a  particular  state  of  c 
know  of  no  reason  why  a  man  shonld  no 
for  the  damage  occasioned  by  that  stste  ofi 
stances,  whether  tbe  state  of  cinnm* 
brought  about  by  the  act  of  man  or  bj  At 
God.  There  is  nothing  impossible  ■ 
which,  on  such  an  hypothesis,  be  h»e* 
to  do,  or  which  he  is  by  the  statnte  oraa* 
namely,  to  be  liable  for  the  damaea  I 
fore,  by  the  section  to  which  I  have  real 
meant  that  tho  owner  of  every  Taasd  ■ 
spective  of  whether  anythin  ""* 

would  at  common  law    gr 
against  anyone,  pay  to  tbe  underu 
done  by  a  ship  to  the  pier,  1  ahooMIl 
see   any  reason  why   tbe  payment  (jr 
made  in  the  manner  required  by 

I  cannot,  however,  look  upon  H 
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)  as  intended  to  create  a  right  to  recover 
68  in  cases  where  before  the  Act  there 
lot  a  right  to  recover  damages  from 
oe.      The  section    and    those    which    fol- 

are  in  an  Act  which  collects  together 
•mmon  and  ordinary  clauses  which  it  was 
kbit  of  Parliament  to  insert  in  private 
authorising  the  construction   of  piers  and 

There  was  no  special  legislation  intended 

s  head  for  any  particular  place  or  any  par- 

■  state  of  circumstances ;  and  it  would  be 

It  to  suppose  that,  by  means  of  ordinary  and 

b  clauses  inserted  in  private  or  local  Acts, 

gislature,  although  it  might  well  provide  a 

and     simple    procedure     for    recovering 

es    where  a  right  to  damages  existed    by 

>n  law,  would  create  a  new  right  of  liability 

lages  uu known  to  the  common  law. 

;he  common  law,  if  a  pier  were  injured  by  a 

tiling  against  it,  the  owner  might  be  liable, 

as  on  board  and  directing  the  navigation  of 

p,  or  if  the  ship  was  navigated  by  persons  for 

negligence  he  was  liable.     But  the  owner 

not  be  liable  merely  because  he  was  the 

or  without  showing  that  thoso  navigating 

isel  were  bis  servants. 

iy  opinion  it  was  to  meet  this  state  of  the  law 
is  section  was  introduced.    It  proceeds,  as  it 
to  me,  on  the  assumption  that  damage  has 
one  of  the  kind  for  which  compensation  can 
>vered  at  common  law  against  some  person — 
to  say,  damage  occasioned  by  negligence  or 
nisconduct,  and  not  by  the  act  of  God.    The 
i  relieves  the  undertakers  from  the  investiga- 
iways  a  difficult  one  for  them  to  pursue, 
»r  the  fault  has  been  the  fault  of  the  owner, 
tie  charterer,  or  of  the  persons  in  charge. 
38  the  owner  as  the  person  who  is  always 
jrable  by  means  of    the    register,  and    it 
«   that  he  shall   be    the    person   answer- 
ihat    is    to    say,    the    person    who  is     to 
',  or  is  to  be  sued,  for  the  damage  done, 
i  not  absolve  the  master  or  crew  if  there 
sen  wilful    fault   or    negligence    on    their 
They,  in  that  case,  may  be  sued  as  well  as  the 
but  if  the  owner  is  thus  in  the  first  instance 
bo  pay  the  damage,  where  there  has  been 
or  negligent  conduct  on  the  part  of  the 
or  crew,  the  owner  may  recover  over  against 
wter  or  crew ;  and  if  the  damage  has  oc- 
by  reason  of  the  act  or  omission  of  any 
person — if,  for  example,  someone  who  had 
the    ship    sent    her  to  sea  insufficiently 
i,  and  the  accident  occurred  in  consequence 
iwner  might  apparently  recover  from  the 
y  reason  of  this  act  or  omission, 
clause  appears  to  me  to  bo  a  clause  of  proce- 
lly,  dealing  with  the  mode  in  which  a  right 
on  for  damages  already  existing  shall  be 
d,  and  not  creating  a  right  of  action  for 
38  where  no  right  of  action  for  damages 
anyone  existed  before, 
makes  the  part  of  the  section  relating  to  the 
ment  of  a  pilot  intelligible  and  consistent 
e  rest  of  the  enactment.  If  a  licensed  pilot  is 
£e,  the  owner  is  not  discharged  from  a  pos- 
ibility,  but  everything  is  left  as  it  would  be 
mon  law.     If  a  pilot  was  in  charge  of  a 
id  the  owner  was  at  the  same  time  the 
navigating  the  ship  and  did  an  act  which 
damage,  he  would  be  liable  at  common  law, 
>  Act  leaves  him  so ;  but,  in  the  same  case, 


if,  while  the  pilot  was  in  charge  and  the  owner 
was  navigating  the  ship,  the  ship  became  un- 
manageable by  tempest,  the  owner  would  not  be 
liable. 

I  therefore  think,  although  I  do  not  concur  in 
the  reasoning  of  the  learned  judges  of  the  Court 
of  Appeal,  that  their  conclusion  was  right,  and 
that  the  appeal  ought  to  be  dismissed,  with  costs. 

Lord  Hatherley.— My  Lords,  I  must  candidly 
say  that  this  case  has  given  me  much  anxiety,  and 
I  have  felt  very  great  doubt  and  difficulty  as  to 
the  proper  interpretation  to  be  given  to  this  clause, 
which  is,  as  it  appears  to  me,  somewhat  inartisti- 
cally  framed.  I  cannot  concur  in  the  views  ex- 
pressed in  the  court  below  by  some  of  the  learned 
judges— on  the  one  band,  that  the  damage  which 
was  done  in  this  case  having  been  caused  by  what 
is  commonly  said  to  be  an  acoident,  but  is  called 
in  the  language  technically  used  in  the  law  courts 
"  the  act  of  (rod,"  namely,  a  storm,  the  owner  of 
the  vessel  would  be  excused  by  the  section  of  the 
Act  of  Parliament,  however  construed,  from  the 
consequences  ot  that  mischief.  Neither  can  I 
think,  on  the  other  hand,  that,  as  has  been  held 
by  others  of  the  learned  judges  in  the  court  below, 
the  clause  in  question  refers  only  to  cases  where 
a  vessel  is  in  charge  of  somebody.  I  do  not  think, 
in  the  first  place,  that  the  grammatical  construc- 
tion of  the  clause  will  admit  of  that  solution  of  our 
difficulties. 

When  we  look  at  the  whole  construction  of 
the  clause,  it  appears  to  me  that  it  speaks  in  the 
first  place  of  damage  done  by  a  vessel,  without 
regard  to  anyone  being  on  board  or  not ;  then  it 
speaks  in  the  second  place  of  damage  done  by  any 
person  employed  about  the  vessel ;  and  then  it 
says  that  the  master  or  person  in  charge  of  a 
vessel  is  to  be  liable  if  damage  is  done  through 
his  wilful  act  or  negligence.  And  then  the  ex- 
cepted case  occurs  of  the  pilot,  because  he  had 
been  compulsorily,  and  against  any  power  of 
resistance  of  the  owner,  placed  on  board  and  in 
charge. 

Now  we  have  to  see  whether  or  not  damage 
arising  from  the  "act  of  God" — that  is  to  say, 
in  this  particular  case,  a  tempest — should  be 
held  to  be  excepted.  There  might  be  other  cases 
which  would  be  similar  to  this  of  a  tempest;  the 
vessel  might  have  been  driven  on  the  pier  in  some 
other  way,  or  have  been  injured  and  become  un- 
manageable by  lightning,  or  the  like.  However 
it  occurred,  if  the  pier  was  damaged  by  the  vessel 
in  the  way  which  was  called  by  the  learned  judges 
in  the  court  below  "the  act  of  God,"  is  there 
anything  in  the  Act  of  Parliament  to  say  that  the 
owner  of  the  vessel  shall  not  be  responsible  for 
the  damage,  but  that  there  shall  be  an  exception 
in  respect  of  damage  so  caused  P 

One  can  easily  conceive  that  the  Legislature 
might  think  it  desirable  that  those  who  provide  this 
great  accommodation  for  the  navigation  of  the 
country — those  who  provide  harbours  of  refuge  and 
the  like,  which  are  greatly  wanted  in  many  parts 
of  the  coasts  of  the  United  Kingdom — should  be 
indemnified   against  the  possible  damage  which 
may  accrue  to  their  docks  or  other  works,  which 
they  construct    in    discharge  of    the    duties  in 
question,  and  in  the  exercise  of  those  power*  mhieh. 
they  have  for  making  docks  and  oKksst  ^sftut. 
Those  promoters  might  say  :  "  Wo^«*^Jg2^ 
tion  to  the  public  at  all  tim*&v      " 
from  having;  «os  wY*  fen»«p&». 
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of  the  benevolent  hospitality  which  we  so  afford." 
There   is  nothing,  as  it  appears  to  me,  utterly 
unreasonable   in  such  a   proposition  reasonably 
carried  ont.    It  is  quite  true  that  many  cases  pat 
by  the  learned  judges  in  the  court  below  are  cases 
in  which  it  would  seem  to  be  a  very  rigid  enact- 
ment indeed,  that  damage  to  a  very  large  and 
extensive   amount,  exceeding  the   value  of   the 
vessel  itself,  should  be  compensated  by  the  persons 
whose  vessel  has  done  this  damage  being  made 
answerable  to  make  it  good  to  the  full  amount  of 
the  damage  done,  which  might  even  go  to  the 
destruction  of  the  principal  works,  and  might 
therefore  result  in  the  ruin  of  those  persons  whose 
vessel  had  been  so  forced  against  them.    But,  on 
the  other  hand,  if  there  was  any  intention  at  all  of 
giving  a  relief  of  this  kind,  which  must  be  sought, 
of  course,  in  the  words  of  the  Act,  then,  I  appre- 
hend, that  the  exception  of  a  storm  or  tempest 
would   be  a  very  singular  one,  because  it  is  a 
probable  case  to  happen.    There  are,  no  doubt, 
many  other  ways  in  which  damage  might  be  done; 
but  it  is  amongst  the  very  probable  causes  that  a 
storm  or  temnest  should  be  the  thing  which  would 
occasion  the  damage  through  the  medium  of  the 
■hip,  which  directly  produced  that  damage.    I  do 
not  think,  therefore,  that  I  can  say,  at  all  satis- 
factorily to  my  own  mind,  that,  provided  that  the 
Act  itself  is  clear  and  specific  in  its  clauses,  the 
party  who  caused  the  damage  could  be  exempted 
because  the  damage  was  the  resalt  of  a  tempest, 
and  not  of  what  ib    ordinarily  called  his  fault. 
Neither,  as  I  have  alroady  said,  by  the  grammati- 
cal construction  of  the  clause,  do  I  think  that  the 
clause  is  only  to  be  applied  in  cases  where  some 
master,  or  other  person,  is  in  charge  of  the  vessel. 
Possibly  the  expression  of  Mellish,  L.J.  may  come 
nearer  to  the  mind  of  the  Legislature.     His  notion 
of  the  general  intent  of  the  clause  is  this — that  it 

foints  to  something  in  which  man  is  concerned, 
think  that  is  his  expression.  That  is  to  say,  in 
which  human  agency  intervenes ;  and  it  was  on 
that  ground  that  ho  coincided  with  the  views 
taken  by  the  other  learned  judges.  His  idea  of 
the  whole  intent  and  purpose  of  the  clause  was; 
not  that  the  "act  of  God"  was  wholly  to  excuse  the 
person  Table  under  the  enactment,  if  that  liability 
once  existed  ;  but  that  the  clause  pointed  to  some 
act  of  man  which  was  to  take  place,  and  not  to  a 
mere  casualty  occasioned  by  the  tossing  and 
driving  about  of  the  vessel  from  the  effect  of  a 
storm  upon  the  Rea. 

Finding  that  I  cannot  concur  in  the  reasons  given 
in  the  court  below,  of  course  one  has  to  consider  the 
construction  of  the  clause.  I  think  that,  taking  the 
view  which  was  taken  by  the  appellants  in  this 
case,  the  clause  has  been  framed  Tvith  probably 
extraordinary  pressure  and  severity  against  the 
persons  by  whose  vessels  this  damage  would  be 
created.  No  one  can  possibly  deny  that;  and 
that  severity  seems  to  have  induced  some  of  the 
judges  before  whom  the  case  has  come,  to  think 
that  it  is  impossible  to  attribute  such  an  intention 
to  the  Legislature.  Now  I  am  afraid  that  it  does 
sometimes  occur  that  an  Act  of  the  Legislature 
cannot  be  carried  out  without  very  great  incon- 
venience and  hardship ;  but  that  is  not  because  the 
Legislature  intended  it,  but  because  the  possi- 
bility of  its  occurrence  had  been  forgotten.  I 
think  that  such  a  circumstance  may  have  occurred 
here,  and  produced  the  enactment  that  we  have 
before  as. 


However,  it  is  the  opinion,  I  better*, 
majority  of  your  Lordships,  that,  on  tat 
case  being  considered,  this  is  not  s  caset 
can  regard  as  struck  at  by  this  clause.  Whs 
ground  to  be  assigned  for  that  is  the  view 
has  been  expressed  by  the  Lord  Ounce 
whether  any  view  may  be  adopted  by  idti 
Lordships,  similar  to  that  taken  in  the 
below,  leading  to  the  conclusion  that  the  < 
which  here  occurred  is  not  brought  wis] 
meaning  or  purview  of  this  Act,  I  shall  no 
to  inquire.  There  being  this  difference  of  c 
I  shall  not  do  what  £  might  probably  nude 
circumstances  have  thought  it  my  duty  ta 
this  case.  I  am  unwilling  to  do  anything  : 
than  bay  that  I  cannot  concur  in  the  < 
expressed  by  my  noble  and  learned  friend 
woolsack,  otherwise  than  with  extreme  dosl 
hesitation. 

Lord  O'Hagajc. — My  Lords,  I  need  sown] 
that  this  is  a  difficult  and  embarrafsinecstt 
various  views  which  have  been  adopted  ftp 
judges  make  this  very  plain,  and  I  do  not  1 
that  any  conclusion  at  which  we  can  mini 
be  completely  satisfactory. 

The  difficulty    arises   from  the  former  ij 
short  clause  we  are  required  to  interpret  * 
Lordships,   exercising    your   appelate  ji 
tion,  act  as  a  court   of  construction.    Tai 
not    legislate,    but    you    ascertain  the 
of    the    Legislature  ;   and  if  yon  on 
what    that    purpose   was,    you  are  taaV 
enforce  it,  although   you  may  not  i 
motives  from  which  it  springs,  or  the  < 
it  aims  to  accomplish. 

Our   daily   experience  demonstrates  ftt 
tusk  of   construction  so  understood,  is*] 
easy   one.     It   sometimes  invokes  the 
of  harmonising  apparently  inconsistent 
and  making  homogenous  provisions  cist  I 
haphazard    by    various    minds,   different 
stituted,  and  looking  to  different  and  spesN 
jects,  without  retjard  to  the  harmony  of  ti**^ 

Undoubtedly,  if  the  first  division  of  tie 
section  of  The  Harbours,  Docks,  and  PienC* 
Act  1847  stood  alone,   it   would  seem  » 
upon    the    owner     under    all    possible  o* 
stances    liability    to    the   undertakers  w 
damage  done  by  his  vessel.    That  was  w 
reluctantly    adopted  by  the  Court  of 
Bench,  which  we  are  asked  to  affirm  inoj 
to  the  judgment  of  the  Court  of  Appall 
your   Lordships,  on   a  full  consideration^ 
whole  clause  are  satisfied  that  that  wt? 
intended  to  be  carried  out,  you  have no  i 
but  to  act  upon   it.     No  speculation  * 
inconvenience  or  even  the  injustice wte* 
accomplish,    no    consideration  of  the 
innocence  of  the  owner  of  the  vessel  or  of  1 
evitable  nature  of  the  accident  which 
i  n  j  u  ry ,  would  j  n  stif y  a  ref  usal  to  interpret 
according  to  the  design  of  the  makensj 
if  you  clearly  see  that  they  meant  the! 
unqualified  and  universal,  you  are  not 
on  such  grounds,  to  defeat  that  deaj 
that  the  appellants  shall  not  have  the  i 
If  the  law  as  it  stands  is  oppresaiw/j 
able,  the  Legislature  which  devise!  " 
reform  it ;  and  certainly,  in  my 
your  Lordships  feel  yourselves 
I  the  ruling  of  the  Court  of  Apf 
1  will  be  needful,  and  should  be  ] 
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*  I  do  not  know  the  exact  history  of  the  | 
legislation ;  bat  in  this  state  of  things  the 
undertakers  may  perhaps  have  reasonably  com- 
plained, that  having  performed  great  public  ser- 
vice in  forming  a  harbour,  a  dock,  or  a  pier,  they 
found  themselves  unable  to  recover  for  injuries 
confessedly  done  to  works  accomplished  with 
much  expense  and  labonr,  and  of  the  utmost  im- 
portance to  the  commerce  of  the  country.  And  the 
Legislature  may  have  fairly  said  that  greater  pro- 
tection was  due  to  them  than  they  derived  from 
the  law  which  had  grown  up  before  that  commerce 
and  those  works  had  been  created,  involving  the 
necessity  of  safeguards  theretofore  uncalled  for 
and  unknown.  Accordingly  they  made  the 
owner,  a  person  easily  and  always  to  be  found, 
"  answerable  "  as  owner,  and  they  dispensed  with 
the  proof  of  negligence,  or  any  other  proof,  Rave 
of  the  fact  of  injury  by  the  vessel,  in  alt  the  cases 
contemplated  by  the  Act.  This  was  a  great 
change,  and  a  great  addition  to  any  security  which 
the  undertakers  enjoyed  at  common  law  ;  and  it 
was  so,  whether  we  give  the  clauses  the  universal 
force  for  which  the  appellants  contend,  or  the 
more  restricted  application  which,  with  the  Court 
of  Appeal,  I  thinkyour  Lordships  should  attribute 
to  them.  And  in  addition  a  further  material 
advantage,  unknown  to  the  antecedent  law,  is 
afforded  to  the  undertakers,  who  are  empowered 
to  "detain  the  vessel  or  float  of  timber  until 
sufficient  security  has  been  given  for  the  amount  of 
damage  done  by  the  same." 

These  most  important  provisions  supply  the 
raison  d'etre  for  the  legislation,  whatever  be  the 
issue  of  the  controversy  as  to  the  extent  of  its 
action  ;  and  I  think  it  is  vain  to  allege  that  we 
cannot  suggest  for  it  a  sufficient  motive  without 
straining  its  effect  to  work  confessed  injustice. 

I  do  not  stay  to  consider  the  argument  that  this 
construction,  approved  by  the  Court  of  Appeal, 
should  be  rejected  because  a  float  of  timber  is  not 
usually  "in  charge"  of  anyone  as  a  vessel  is,  and  that 
Parliament  cannot,  therefore,  be  supposed  to  have 
restricted  its  view  to  cases  in  which  the  instru- 
ment of  injury  is  derelict.  The  first  answer  is 
that  floats  may  be,  and  are  often,  "in  charge," 
not  perhaps  of  such  a  "  master  "  as  governs  a 
vessel,  but  of  other  persons  such  as  the  statute 
takes  care  to  mention.  And  next  the  statute  deals 
with  the  vessel  and  the  float  of  timber,  quoad  the 
"  charge  "  of  them,  precisely  in  the  same  way, 
ar.d  the  observations  I  have  made  as  to  the  first 
will,  if  they  have  force,  be  equally  applicable  to 
the  Recond. 

My  reasoning  has  not  been  precisely  that  of 
the  Court  of  Appeal,  and  I  have  not  based  it 
altogether  upon  the  legal  doctrine  as  to  the 
"act  of  God."  That  doctrine  is  founded  on  the 
view,  which  commends  itself  alike  to  equity  and 
reason,  that  liability  should  not  be  imposed, 
unless  in  special  circumstances,  or  where  public 
interests  imperatively  require  it,  for  consequences 
which  are  not  wrought  by  human  will  or  act,  and 
for  which  no  human  being  is  morally  responsible. 
There  are  exceptions  to  its  application,  as  when 
a  man  voluntarily  contracts,  with  full  opportunity 
of  articipating  possible  results,  to  do  that 
from  doing  which  he  is  disabled  by  inevitable 
accident;  or  when,  as  is  said,  the  repairing  of  sea- 
walls is  imperative  by  prescription,  and  is  made 
impossible  by  such  accident ;  and  in  various  other 

oases. 


And  I  am  not  at  all  prepared  to  aj 
the  Legislature  has  not  full  power,  if  i! 
minded,  to  declare  that  a  proceeding  it  fori*, 
a  proceeding  it  commands,  shall  not  be 
in  the  commission  of  the  one,  or  the  mm 
the  other,  because  the  result  was  cased  if 
"  act  of  God."  A  law  so  providing  we 
bound  to  enforce,  and  if  in  the  case  befcw 
statute  was  universally  applicable,  as  tbe 
lants  contend,  the  unhappy  shipowner  ma 
submitted  to  its  hard  infliction.  As  1 
said,  I  think  that  it  is  not  bo  applicable, at 
in  these  circumstances  it  does  not  apply, 
seems  proper  to  suggest  that  we  should  do, 
any  phraseology  of  a  doubtful  character,  or 
out  the  clearest  and  most  unequivocal 
of  legislative  intention,  or  if  we  may 
reasonably  interpret  that  intention  in 
sense,  assume  that  a  maxim  so  ancient,  w 
established,  and  so  accordant  with  the 
sense  of  mankind,  has  been  set  at  nought  bf 
statute  before  us. 

In  the  view  I  have  presented  to  your 
the  only  case  cited  as  touching  the  present I 
v.  Tovell,  2  Asp.  Mar.  Law  Cas.  402  n.;  L 
Q.  B.  10;  27  L.  T.  Rep.  N.  S.  482)  has  do 
tion  to  it.  There  the  vessel  was  not  derelict,^ 
owner  may  properly  have  been  held  liable. 
on  the  other  hand,  in  the  words  of  Pollock, R, 
on  the  high  seas  she  met  with  certain  rah 
injuries,  which  compelled  the  crew  to  ki* 
and  she  became  derelict."    And  in  my   ' 
she  should  be  dealt  with  as  if  she 
abandoned  at  the  Antipodes,  and  had  been 
ing  the  ocean  without  a  crew  for  years 
was  driven  against  the  pier  at  Snnderiaad 

On  the  whole  I  think  that  the  judgment  <f 
Court  of  Appeal  should  be  affirmed,  &dc 
appeal  dismissed. 

Lord  Blackburn. — My  Lords,  I  havey^ 
great  doubt  and  hesitation  in  this  case, a^ 
while  considering   it,   changed  the  opiniffl 
first  held. 

The  question  raised  depends  upon  the  trae 
struct  ion  of  three  sections  of  the  Harbours." 
and  Piers  Clauses  Act  1847  (10  Tic?,  c. 
namely,  sects.  74,  75,  and  76.  These  art 
of  a  set  of  clauses  gathered  together  U3& 
head,  viz.,  "  Protection  of  the  Harbour 
and  Pier,  and  the  vessels  lying  therein,  faa 
and  other  injury."  I  do  not  think  any 
clauf  e  in  the  Act  throws  light  on  the  cons 
of  those  sections,  nor  do  I  think  that 
struction  put  upon  them  will  have  any 
bearing  on  the  construction  of  sections  o 
parts  of  the  Act ;  though  no  doabt  the 
of  construction  of  statutes  laid  down  fy 
House  in  the  present  case  must  hare  a 
portant  effect  on  those  who  have  to  constat 
or  any  other,  enactment. 

It  is  of  great  importance  that  these 
should  bo  ascertained,  and  I  shall  thereto 
as    precisely   as   I   can    what  I  understiai 
the  decided  cases  to   be   the  principles* 
the    courts    of    law    act    in     construing 
ments  in  writing  ;  and  a  statute  is  ani 
in  writing.      In    all    cases   the   object 
what  is   the   intention    expressed  oj 
used.     But,  from   the   imperfection 
it  is   impossible    to    know   what 
is    without    inquiring    further, 
the  circumstances  were  with  refr 
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rds  were  used,  and  what  was  the  object 
ng  from  those  circumstances  which  the 
using  them  had  in  view;  for  the  mean- 
words  varies  according  to  the  circum- 
with  respect  to  which  they  were  used.  I 
enow  that  I  can  make  my  meaning  plainer 

referring  to  the  old  rales  of  pleading  as 
mdoes  in  cases  of  defamation.  Those  rules, 

highly  technical,  were  very  logical.  No 
o  could  enlarge  the  sense  of  the  words 
that  which  they  prima  facie  bore,  unless 
□pported  by  an  inducement,  or  preliminary 
it  of  facts,  and  an  averment  that  the  libel 
)lished,  or  the  words  spoken,  of  and  oon- 

those  facts,  and  of  and  concerning  the 

as  connected  with  those  facts.  If  these 
iary  averments  were  proved,  words  which 
acie  bore  a  very  innocent  meaning  might 
31  very  injurious  one,  and  it  was  for  the 

say  whether,  when  used  of  and  concerning 
icemen t,  they  bore  the  meaning  imputed  by 
aendo  :  (see  the  note  to  Craft  v.  Boite%  1 
"and.  246.)  The  Legislature  has  rendered  it 
er  necessary  to  set  out  in  the  record  the 
id  the  colloquium  necessary  to  support  an 
o,  they  are  now  only  matters  of  proof  on 
.,  but  the  principle  remains, 
istruing  written  instruments,  I  think  the 
inciple  applies.  In  the  cases  of  wills  the 
is  speaking  of  and  concerning  all  his  affairs ; 
ref  ore  evidence  is  admissible  to  show  all  that 
w,  and  the  court  has  to  say  what  is  the 
>n  indicated  by  the  words,  when  used  with 
je  to  those  extrinsic  facts ;  for  the  same 
ised  in  two  wills  may  express  one  intention 
sed  with  reference  to  the  state  of  one  tes- 
affairs  and  family,  and  quite  a  different 
en  used  with  reference  to  the  state  of  the 
tstator's  affairs  and  family, 
le  case  of  a  contract  the  two  parties  are 
g  of  certain  things  only,  and  therefore  the 
ble  evidence  is  limited  to  those  circum- 

of  and  concerning  which  they  used  those 
(See  Grave  v.  Legg,9  Ex.  709.)  In  neither 
>8  the  court  make  a  will  or  a  contract  such 
nks  the  testator  or  the  parties  wished  to 
at  declares  what  the  intention  indicated  by 
w8  used  under  such  circumstances  really  is. 
this  as  applied    to    the    construction    of 

is  no  new  doctrine.  As  long  ago  as 
9  case  (3  Rep.  7)  Lord  Coke  says  that  it  was 
:  "That  for  the  sure  and  true  interpre- 
f  all  statutes  in  general,  be  they  penal  or 
.1,  restrictive  or  enlarging  of  the  common 
it  things  are  to  be  discerned  and  con- 
First,  What  was  the  common  law  before 
P  Secondly,  What  was  the  mischief  and 
►r  which  the  common  law  did  not  provide  P 

What  remedy  the  Parliament  hath  re- 
und  appointed  to  cure  the  disease  of  the 
i wealth  P  and  fourthlv,  The  true  reason 
remedy ;  and  then  the  office  of  all  the 
.s  always  to  make  such  construction  as 
ippress  the  mischief,  and  advance  the 
*'     But  it  is  to  be  borne  in  mind  that  the 

the  judges  is  not  to  legislate,  but  to 
the  expressed  intention  of  the  Legislature, 

that  intention  appears  to  the  court  in- 
s;  and  I  believe  that  it  is  not  disputed 
lat  Lord  Wensleydale  used  to  call  "the 
rale"  is  right,  viz.,  that  we  are  to  take 
>le  statute  together,  and  construe  it  alto- 


gether, giving  the  words  their  ordinary  signifi- 
cation, unless  when  so  applied  they  produce  an 
inconsistency,  or  an  absurdity  or  inconvenience  so 
great  as  to  convince  the  court  that  the  intention 
could  not  have  been  to  use  them  in  their  ordinary 
signification,  and  to  justify  the  court  in  putting 
on  them  some  other  signification  which,  though 
less  proper,  is  one  which  the  court  thinks  the 
words  will  bear.  In  Allgood  v.  Blake  (L.  Rep. 
8  Ex.  160 ;  29  L.  T.  Rep.  N.  S.  331),  in  the  judg- 
ment of  the  Exchequer  Chamber  as  to  the  con- 
struction of  a  will,  it  is  said :  "  The  great  difficulty 
in  all  cases  is  in  applying  these  rules  to  the  par- 
ticular case ;  for  to  one  mind  it  may  appear  that 
an  effect  produced  by  construing  tne  words 
literally  is  so  inconsistent  with  the  rest  of  the 
will,  or  produces  so  absurd  a  result,  or  incon- 
venience so  great,  as  to  justify  the  court  in 
putting  on  them  another  signification,  which  to 
that  mind  seems  a  not  improper  signification  of 
the  words ;  while  to  another  mind  the  effect  pro- 
duced may  appear  not  so  inconsistent,  absurd,  or 
inconvenient,  as  to  justify  putting  any  other 
signification  on  the  words  than  their  proper  one, 
and  the  proposed  signification  may  appear  a 
violent  construction.  We  apprehend  that  no 
precise  line  can  be  drawn,  but  that  the  court  must 
in  each  case  apply  the  admitted  rales  to  the  case 
in  hand,  not  deviating  from  the  literal  sense  of 
the  words  without  sufficient  reason,  or  more  than 
is  justified,  yet  not  adhering  slavishly  to  them 
when  to  do  so  would  obviously  defeat  the  inten- 
tion which  may  be  collected  from  the  whole  will." 
I  think  this  is  applicable,  mutatis  mutandis,  to 
the  construction  of  statutes  as  much  as  of  wills, 
and  I  think  it  is  oorreot. 

In  local  and  personal  Acts  there  was  found  to  be 
great  inconvenience  from  the  clauses  being  framed 
according  to  the  views  of  the  promoter's  counsel, 
and,  consequently,  being  very  differently  worded ; 
and  to  remedy  this  a  practice  arose  of  obliging  the 
promoters  to  submit  their  Bills  to  the  revision  of 
the  chairman  of  committees,  who  required  them 
to  make  their  clauses  in  the  form  he  had  approved 
of,  unless  some  good  reason  was  shown  for 
deviating  from  it.  These  forms  of  clauses  were 
well  known,  and  from  the  name  of  the  noble  lord 
who  had  originated  them,  were  called  Lord 
Shaftesbury's  clauses.  The  researoh  which  my 
noble  and  learned  friend  opposite  (Lord  Gordon) 
has  made,  shows  that  in  the  Harbour  Acts 
passed  in  1846,  the  common  form  of  the  clause 
used  was  in  the  words  of  what  is  now  sect. 
74  of  the  Harbours,  Docks,  and  Piers  Glauses 
Act  1847,  but,  except  in  one  instance,  without 
a  proviso  similar  to  that  at  the  end  of  it. 
That  shows  what  the  frame  of  the  section 
would  have  led  one  to  guess — that  the  proviso 
was  an  afterthought,  added  to  the  enactment 
after  it  had  been  adopted.  The  preamble  of 
the  Harbours,  Docks,  and  Piers  Clauses  Act 
declares  that  it  is  passed  for  the  purpose  of  com- 
prising in  one  Act  the  clauses  usually  contained  in 
harbour  and  pier  Acts  for  the  purpose  of  avoiding 
prolixity,  and  producing  uniformity.  And  the 
clause  in  question  is  one  of  a  series  for  the  "  pro- 
tection of  the  harbour,  docks,  and  pier,  and  the 
vessels  lying  therein  from  fire  or  other  injury." 

The  first  inquiry  for  your  Lordships  is,  are  we 
justified  in  patting  a  different  construction  on 
the  words  of  an  Act  passed  at  the  instance  of 
particular  promoters,  from  that  which  would  be 
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put  on  similar  words  in  a  general  Act  ?  To  some  | 
ex  ton 1 1  think  we  are.  If  in  a  local  and  personal 
Act  we  found  words  that  seemed  to  express  an 
intention  to  enact  something  quite  unconnected 
with  the  purpose  of  the  promoters,  and  which  the 
committee  would  not,  if  they  did  their  duty,  have 
allowed  to  be  introduced  into  such  an  Act,  I  think 
the  judges  would  be  justified  in  putting  almost 
any  construction  on  the  words  that  would  prevent 
them  from  having  that  effect.  But  I  do  not  think 
it  impossible  that  the  Legislature  can  have  in- 
tended in  such  an  act  to  create  a  new  liability  to 
damages  unknown  to  common  law.  The  creation 
of  such  a  liability  would  be  in  direct  furtherance 
of  the  declared  object  of  the  enactment — the  pro- 
tection of  the  piers  from  injury.  And  in  every 
construction  of  the  enactment  in  question  which 
I  have  heard  suggested,  the  Legislature  does  im- 
pose on  the  owners  a  liability  for  damages 
occasioned  by  persons  for  whom  they  would  not 
be  liable  at  common  law.  At  present  I  cannot 
Bee  my  way  to  limiting  the  words  in  this  Act 
more  than  in  a  general  Act;  but  I  think  that 
neither  in  a  general  Act  nor  in  a  special  Act 
could  the  Legislature  have  meant  to  shift  the 
burden  of  a  misfortune  befalling  the  owner  of  a 

Eier  from  the  owner  of  the  pier,  who  at  common 
iw  would  bear  it,  to  the  owner  of  a  ship  wholly 
free  from  blame,  and  involved  without  fault  of 
his  in  a  common  misfortune.  It  may  have  been 
said,  but  it  can  hardly  have  been  intended  to  be 
said. 

The  common  law  is,  I  think,  as  follows  :  Pro- 
perty adjoining  a  spot  in  which  the  public  have 
a  right  to  carry  on  traffic  is  liable  to  be  in- 
jured by  that  traffic.  In  this  respect,  there  is  no 
difference  between  a  shop  the  railings  or  windows 
of  which  may  bo  broken  by  a  carriage  on  the 
road,  and  a  pier  adjoining  a  harbour,  or  a  navig- 
able river,  or  the  sea,  which  is  liable  to  be  in- 
jured by  a  ship.  In  either  case  the  owner  of  the 
injured  property  must  bear  his  own  loss,  unless 
he  can  establish  that  some  other  person  is  liable 
to  make  it  good;  and  ho  does  not  establish  this 
against  a  person  merely  by  showing  that  he  is 
owner  of  the  carriage  or  ship  which  did  the  mis- 
chief, for  that  owner  incurs  no  liability  merely  as 
owner;  but  he  does  establish  such  a  liability 
against  any  person  who  either  wilfully  did  the 
damage,  or  neglected  that  duty  which  the  law 
casts  upon  those  in  charge  of  a  carriage  on  land, 
and  a  ship,  or  a  float  of  timber,  on  water,  to  take 
reasonable  care,  and  use  reasonable  skill  to  pre- 
vent it  from  doing  injury,  and  that  this  neglect 
caused  the  damage ;  and  if  he  can  prove  that  the 
person  who  has  been  guilty  of  this  negligence 
stood  in  the  relation  of  servant  to  another,  and 
that  the  negligence  was  in  the  course  of  his 
employment,  ho  establishes  a  liability  against  the 
master  also. 

In  the  great  majority  of  cases  the  servant 
actually  guilty  of  the  negligence  is  poor,  and 
unable  to  make  good  the  damage  if  it  is  con- 
siderable, and  the  master  is  at  least  comparatively 
rich,  and  consequently  it  is  generally  better  to  fix 
the  matter  with  liability  ;  but  there  is  also  concur- 
rent liability  in  the  servant,  who  is  nob  discharged 
from  liability  because  his  master  also  is  liable. 
And  in  a  very  largo  number  of  cases  the  owner  of 
tho  carriage,  or  ship,  or  float  of  timber  is,  or  at 
least  is  supposed  to  be,  the  master  of  those  who 
were  negligent,  and    consequently  the  action  is 


most  frequently  brought  asamis  a*  *zi 
is  very  often  successful.     Ba:  tfce  pk  ' 
ceeds,  not  becanse   the  defendant  a 

carriage,  or  ship,  or  float  of  timber,  te 
those  who  were  gailty  of  the  negiigaaisi 
servants. 

I  have  stated  the  law  with 
cause   I   think    it    important  to  ham  i 
before  us.    What  I  have  said  is  rea&rii 
ment  of  the  law   as    laid    down  by  htj 
in  delivering  the  judgment  of  uV 
Quarman  v.  Burnett  (6  M.AW.  4&',  tiaj 
plaintiff  was  nonsuited   because  tbe 
though    owners    of   the    carriage,  lad 
seated  in  it  at  the  time  of  the  academy 
the  mistresses  of  the  coachman  whose 
caused  the  accident. 

I  have  already  said  that  in  tbeordmr/i 
of  things  those   employed  aboat  i  ship 
servants  of  the  owners,  and  m  Htbht  t. 
L.  T.  Rep.  N.  S.  67 ;  L.  Rep.  1  Q.  R  3ft:  l\ 
Law  Cas.  O-  S.  297)  the  majority  of  tbe ' 
Queen's  Bench  thought  this  was  so  morhi 
that  proof  of  ownership  in  the  defendant  wjj 
facie  evidence  that  they  were  his  whbw* 
on  him  to  prove  an  exceptional  state  of  ' 
which  they  were  not  his  servants.  Aa»i 
likely  to  occur  in  a  harbour  in  which ta»r 
be  disproved  would  be  where  the  ship  is | 
the  hands  of  a  shipwright  to  be  repaired. at 
shipwright's    servants    in   moving  her  i 
graving    dock    negligently   did  maebii 
owner  would  not  there  be  liable  at  corneal 
Where  the  owner  of  a  ship  is  oompefledtoi 
pilot  on  board,  that  pilot  is  not  the  senWl 
owner,  and  he  is  not  liable  for  the 
that  pilot;  but  the  captain  and  crew  nasi 
servants,   and    he   is   liable  for  their  &f-J 
though  a   pilot  is  on  board.    Where  wp1 
blame — as    where   the  damage  is  <XW3*M 
inevitable  accident — the  loss,  at  common  a*/ 
borne  by  the  owner  of  the  property  injured 
lastly,  the  person  injured  has  at  commosifj 
lien  on  the  ship,  but  only  a  right  of  actk*1 
the    person    to    hlame,    and   also,  if  & 
servant,  against  his  employer. 

Reading  the  words  of  the  enactment, imi 
in  mind  what  was  the  state  of  the  la*a*  to} 
when  it  was  passed,  it  seems  to  me  that  tixi 
the  Legislature  was  to  give  the  owners  of  r 
docks,  and  piers,  more  protection  thin  ajj 
It  seems  to  have  occurred  to  those  wbo 
the  statute,  that  in  most  cases  where  lai 
occurs  it    is  from   the  fault  of  those  «*| 
managing  the  ship,  and  in  most  casesT*- 
the  servants  of  the  owners,  but  ^ JJJJ; 
matters  which  in  every  case  must  ^P^j 
that  consequently  there  was  a  great  ™ 
gation    incurred    before    the   owner, 
really  was  liable,  could  be  fixed;  andw»^ 
to  meet  this  the    remedy  proposed  n^ 
owner,  who  was  generally  really  liable, 
was  difficult  and  expensive  to  prove  it, 
liable  without  proof  either  that  there  **j 
gence,  or  that  the  person  guilty  of " 
the  owner's  servant,  or  proving  howl 
happened;  and  this  is  expressed  bj 
the  owner  "shall  be  answerable  for' 
done  by  the  vessel,  or  by  any 
about  the  same,"    to  the  harbour, 
have  been    suggested  that  whflnvj 
pilot  was  on  board  the  mischief  "' 
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his  fault,  and  the  presumption  on  which 
Jted — that  mischief  generally  was  due  to  the 
f  the  owner's  servants — did  not  arise.  This 
therefore,  was  by  the  proviso  taken  out  of 
tactment,  and  restored  to  common  law.  As 
>  possible  case  of  the  mischief  being  oc- 
ed  by  the    servants  of   a    shipwright,   or 

other    substantial    person,    it    seems    to 

been     thought     enough      to     give     the 

the  remedy  over   provided  by  sect.    76. 
3    the    oases    in    which    the    fault    was 

of  some  person  not  able  to  make 
nsation,  for  whom  the  shipowner  was 
t  common  law  responsible,  it  may  have 
thought  that  the  cases  would  occur  so 
a,  or  when  they  occurred  would  probably  be 
sh  small  amount,  that  the  shilling  of  the 
om  the  owner  of  the  property  to  the  owner 

ship  was  not  too  high  a  price  to  pay  for  the 
j  of  litigation  and  expense.  The  cases  of  a 
on  misfortune  befalling  both  ship  and  pier 
it  fault  of  either  seems  not  to  have  been 
at  of.  At  all  events,  no  exemption  or 
a  to  take  these  cases  out  of  the  general 
lent  is  given  in  express  words, 
reading  the  words  of  the  enactment,  I 
ought  to  the  conclusion  that  such  was 
theme  of  legislation  adopted  by  Parlia- 
the  mischief  being  the  expense  of  liti- 
the  remedy  that  the  owners  should 
k>lo  without  proof  of  how  the  accident 
ad.  And  if  it  had  been  confined  to  cases 
sh  the  damages  were  under  50!.,  and  might 
overed  before  two  justices  under  sect.  75, 
£  it  would  be  a  scheme  of  legislation  against 
no  very  serious  objection  could  be  raised. 
*w  v.  Tovell  (L.  Rep.  8  Q.  B.  10;  27  L.T.  Bop. 
52)  was  a  case  under  501.  raised  in  the  County 

and  brought  by  appeal  before  the  Court  of 
e  Bench.  Without  bestowing  so  much 
^ration  on  the  case  as  I  have  now  done,  I 
in  the  judgment  of  the  court,  which  I  have 
long  time  thought  right,  and  now  dissent 
*vith  great  doubt  and  hesitation.  It  is  im- 
«,  however,  to  put  any  limit  on  the  amount. 

ipowner,  if  liable  at  ail  under  this  statute, 
tonally  liable  to  his  last  farthing  for  the 
damage,  however  great  and  however  small 
»<e  the  value  of  his  ship.  In  the  present 
■ie  amount  is  28251.,  and  if  the  statute 
^rs  the  liability  for  so  large  a  sum  from  the 
ffs  to  the  defendants,  who  have  done  nothing 
»,  there  is  no  doubt  it  is  a  hard  case  on  the 
snts.  There  is  a  legal  proverb  that  hard 
snake  bad  law  ;  but  I  think  there  is  truth  in 
^ort  that  it  is  a  bad  law  which  makes  hard 
And  I  think  that  before  deciding  that  the 
miction  of  the  statute  is  such  as  to  make 
aardship,  we  ought  to  be  sure  that  such  is 
instruction  ;  more  especially  when  the  hard- 
ifects  not  only  one  individual,  but  a  whole 

Bve  therefore  examined  the  reasons  given 
3  various  judges  in  the  Court  of  Appeal, 
%  wish  to  find  that  some  of  them  would 
mind  justify  the  conclusion  to  which  they 
©ome  in  favour  of  the  defendants.  And 
e  tried  to  find  some  ground  which  had 
id  their  notice  iu  which  1  could  advise  your 
hips  to  uphold  that  decision,  but  for  a  long 
rithout  suocess. 

is  quite  true  that  where  a  duty  is  imposed 
ol.  IIL,N.8 


by  law,  if  the  performance  of  the  duty  is  ren- 
dered impossible  by  the  "act  of  God,  or  the 
King's  enemies,"  the  non-performance  of  the  duty 
is  excused.  Paradine  v.  Jane  (Alleyn  27),  which 
is  the  case  generally  cited  for  that  position,  is  one 
in  which  the  point  did  not  arise.  That  case  was 
one  in  which  it  was  attempted  to  argue  that  the 
duty  imposed  by  the  contract  to  pay  rent  was 
subject  to  a  condition  that  the  tenant  was  not 
evicted  by  the  "  act  of  God,"  or  other  vis  major, 
and  the  really  important  part  of  the  decision  is, 
that  where  a  contract  is  made  which  does  not 
either  expressly  or  implicitly  except  the  "  act  of 
God,"  the  courts  could  not  introduce  that  excep- 
tion by  intendment  of2  law;  and  that  makes 
strongly  against  the  supposition  that  in  con- 
struing a  statute  where  tne  Legislature  might 
have  expressed,  but  did  not  express,  such  an 
exception,  the  court  should  introduce  it.  And 
there  is  no  case  cited,  and,  as  far  as  I  can  find,  no 
case  exists  in  which  such  a  doctrine  is  laid  down. 
In  Latless  v.  Holmes  (4  T.  Rep.  660),  where  an 
Act,  which  received  the  Royal  assent  in  May,  by 
fiction  of  law  related  back  to  the  first  day  of  the 
session  in  October,  it  was  held  to  apply  to  a  trans- 
action occurring  between  October  and  May.  This 
was  contrary  to  two  legal  maxims — that  a  fiction  of 
law  should  never  be  used  to  work  injustice,  and 
that  the  law  compels  no  one  to  do  an  impossibility ; 
but  the  words  of  the  enaotment  were  too  plain, 
and  the  court  was  obliged  to  work  not  only  great 
hardship,  but,  in  the  particular  case,  great  injus- 
tice. And  in  the  present  case,  if  the  object  of  the 
statute  be,  as  Pollock,  B.  says,  and  as  I  think  it  is, 
with  a  view  to  avoid  expense  and  delay,  that  the 
owners  of  the  docks  are  not  to  be  put  to  the  proof 
of  negligence,  or  to  the  proof  of  how  the  injury 
was  occasioned;  that  object  would  be,  to  some 
extent,  less  effectually  carried  out  by  importing 
such  an  exception,  which  is  certainly  not  expressed 
in  terms. 

Still  there  remains  the  question  whether 
the  hardship  produced,  and  the  injustice  worked, 
is  so  great  as  to  justify  the  court  in  putting 
any  meaning  on  the  words,  which  they 
will  bear  in  order  to  avoid  it.  Both  Mellish, 
L.J.,  and,  as  I  understand  him,  the  Lord 
Chancellor,  have  thought  that  the  words  may  be 
construed  so  as  to  make  the  owner  of  the  ship 
answerable  only  for  damages  occasioned  by  the  act 
of  man,  damages  for  which  someone  is  answerable 
at  common  law. 

I  have  already  said  that  the  question  whether 
words  can  bear  a  secondary  sense  different 
from  the  usual  one,  is  one  on  which  different 
minds  differ.  In  the  present  oases  I  feel  no 
doubt  that  the  hardship  is  great  enough  to 
justify  putting  a  considerable  strain  on  the  words 
to  avoid  it;  for  I  feel  certain  that  if  the  enact- 
ment has  the  effect  of  shifting  the  burthen  of  a 
misfortune  to  the  piers  from  the  owners  of  the 
property,  who  at  common  law  would  have  borne 
it,  to  the  owners  of  the  ship,  who  are  free  from  all 
blame,  it  is  an  unforeseen  consequence  of  the 
words  used,  which  words,  if  the  consequence  had 
been  foreseen,  would  not  have  been  used  in  the 
enactment. 

I  cannot  see  anything  in  the  language  of  the 
Act  to  justify  what  was  the  opinion  of  some  of 
the  Judges  of  Appeal,  and  is,  I  think,  adopted 
by  Lord  O'Hagan,  that  it  is  confined  to  cases  in 
which  someone  is  in  charge  of  the  ship,  even  if 
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that  exception  oould  save  the  defendants,  which  I 
do  not  think  it  would.  The  defendants  were  by 
their  servants  in  possession  of  the  ship  when  it 
drove  on  the  bank.  It  did  not  strike  the  pier  till 
the  rising  tide  floated  it  in,  but  it  was  all  one 
transaction ;  and  when  it  struck  the  pier  it  was 
still  a  ship,  and  the  defendants  were  still  its 
owners.  It  is  not  necessary  to  inquire  when  and 
under  what  circumstances  that  which  was  once  a 
ship  becomes  a  mere  congeries  of  planks  to  which 
the  statute  would  not  apply,  further  than  to  say 
this  ship  cannot  be  treated  as  having  become 
such,  nor  was  it  in  my  opinion  in  any  sense  a 
derelict. 

After  much  hesitation  and  doubt  I  am  not 
prepared  to  say  that  this  judgment  should  be 
reversed.  I  am  not  prepared  to  say  that  the 
words  "damage  done  by  the  ship/'  as  used  in 
this  enactment,  necessarily  include  all  expenses 
occasioned  by  misfortune  in  which  the  ship  was 
involved  in  common  with  the  piers.  Mellish,  L.J. 
(for  whose  judgment  I  have  always  had  a  degree 
of  veneration,  which  his  lamented  death  permits 
me  to  express  more  fully  than  I  should  think 
seemly  if  he  still  lived)  seems  to  have  thought 
that  these  words  might  bear  the  more  re- 
stricted sense  of  injuria  cum  damno.  The 
declared  object  of  the  enactment  is  the  pro- 
tection of  the  piers,  <fec.,  from  "injury,"  which 
renders  this  construction  a  little  less  violent 
than  if  the  object  had  been  expressed  to  be  to 
protect  the  harbour  authorities  from  "  loss."  If 
they  can  bear  that  sense  we  ought  to  construe  them 
so;  and  though  I  have  had,  and  have,  great 
doubt  whether  this  is  not  too  violent  a  construc- 
tion, I  am  not  prepared  to  reverse  the  judgment 
based  on  it;  and  consequently  I  agree  that  the 
appeal  should  be  dismissed  with  costs. 

Lord  Gordon. — My  Lords,  the  opinion  which  I 
have  formed  in  this  case  differs  from  that  at 
which  the  majority  of  your  Lordships,  and  the 
Lords  Justices  of  Appeal  have  arrived.  I  incline 
to  the  opinion  of  the  Court  of  Queen's  Bench. 
Having  regard  to  the  great  weight  due  to  the 
opinions  which  have  been  expressed  by  your 
Lordships,  and  also  to  the  great  weight  due  to  the 
opinions  of  the  Lords  Justices  of  Appeal,  both  in 
their  collective  and  in  their  individual  capacity,  I 
feel  great  distrust  in  my  own  opinion.  But  I 
have  considered  the  case  with  great  anxiety,  not 
only  in  consequence  of  the  views  entertained  by 
jour  Lordships,  but  also  in  consequence  of  the 
case  involving  the  construction  to  be  put  upon  a 
section  of  an  Act  of  Parliament — a  matter  which 
it  is  of  importance  should  not  be  subject  to  con- 
flicting views,  founded  upon  supposed  expediency ; 
and  I  feel  that  it  is  my  auty  to  explain  more  fully 
than  I  should  otherwise  do  the  grounds  upon 
which  I  venture  to  dissent  from  the  opinions 
which  have  been  expressed  by  your  Lordships, 
although  I  am  aware  that  my  doing  so  will  have 
no  practical  effect  upon  the  decision  of  this  case. 

The  question  relates  to  the  application  of  the 
provisions  of  an  Act  passed  for  consolidating 
certain  provisions  usually  contained  in  special 
Acts  authorising  the  making  and  improving  of 
harbours,  docks,  and  piers.  It  is  a  British 
statute,  applicable  to  Scotland  as  well  as  England, 
and  its  provisions  are  of  much  importance.  The 
question  in  this  appeal  arises  out  of  the  leading 
enactment  of  the  74th  section,  which  provides 
[His  Lordship  here  read  the  section,  as  sot  out 


above,  and  continued  :]  The  enactment  it  3 
and  express  that  the  owner  of  eroj  i 
causing  damage  to  harbours,  <fca,  shall  km 
able  for  such  damage,  except  in  the  siegfci 
where  the  vessel  is  in  charge  of  a  pilot;  si 
question  which  your  Lords  hips  hare  tons 
is  whether  the  words  of  the  section  are  low 
and  applied  in  their  ordinary  comma  m 
meaning,  or  whether  there  is  to  beiap 
into  the  statute  another  exception  thai 
express  exception  it  contains,  relieving  t&i 
of  a  ship  which  at  the  time  the  damaeei 
was  in  charge  of  a  duly  licensed  pilot,  tt< 
tion,  viz.,  from  liability  in  cases  vierei 
damage  was  caused  by  tho  vessel  tl 
"act  of  God,"  or,  as  it  is  sometimes 
vis  major. 

It  may  be  mentioned   that  this  f«Am 
the    subject    of    consideration  in  the  < 
Dennis  v.  Twell  (ubi   sup)     That  case, 
involved  a  sum  under    50L,  was  decided 
County  Court,  but  was  taken  on  appeal  1 
Court    of   Queen's    Bench    who  dismissal 
appeal.     That  previous  decision  of  the  * 
Bench  prevented  that  court  from 
the  section  in  the  present  case,  but 
granted  by  the  court  to   appeal  to  tin 
Justices,  which  led  to  their  Lordships'  ju« 
the  subject  of  the  present  appeal  to  your 
ships'  House. 

The  exemption  from  liability  on  the 
the  owner  when  his  vessel  is  under  ctasJ 
a  licensed  pilot  may,  it  appears  to  me,  si 
garded  as  strengthening  the  express  **•' 
the  leading  enactment  of  the  74th  sees*] 
accordance  with  the  maxim  e?ceptia 
regulum.  The  first  consideration  to  be 
to  in  reading  the  clause  judicially  is  wte&a1 
words  are  express,  intelligible,  gramc 
unambiguous.  I  submit  for  yoar 
judgment  that  they  have  all  these  cha 
In  my  humble  opinion  the  word  "  answ? 
merely  an  equivalent  for  "  liable,"  and  I  d* 
that  their  Lordships  in  the  Court  of  Appeal 
with  the  expression  as  having  that  mes»nm?.si 
argument  was  addressed  to  your  Lordship! 
the  bar,  on  the  part  of  the  respondents,  V*i 
that  the  word  was  capable  of  any  other  coal 
tion.  I  think  tho  section  in  question  itseM 
that  the  words  are  synonymous.  For  ^ 
enacts  that  the  owner  shall  be  "answenH 
likewise  enacts  that  the  owner,  or  ntafl 
charge  shall,  "also  in  cases  of  neglige* 
liable,"  and  then  it  provides  that  '•  nothafl 
contained  shall  extend  to  impose  any  hall 
any  such  damage  upon  the  owner "  «M 
vessel  shall  be  in  charge  of  a  pilot. 

The  next  matter  for  consideration  is 
the  duty  and  province  of   a  court  of 
ascertaining  what  effect   is   to  be  gti 
section,  which  in    my    opinion  is  of  t 
and  unambiguous  character  already 
in  expressing  an  opinion  upon  this 
Lordships  are  at  present  officiating, 
legislative  character,  but  as  the  Suj 
Appeal,  in  a  judicial  capacity. 

Blackstone,    the     highest     coi 
legal  authority    with    reference   to 
England,    when    treating   of  st 
(vol.  I.,  p.  89)    "where    the 
statute  differ,  the  common  law 
statute,"  and  again  (p.  91)  "  If 
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njiinifiii,  wlni'li  I  iaiit,i*rf.iiin  witli  very  yrfat  hosita- 
t.ion  iifl.ii'  thn  opinion"  which  }iuvc;  heen  oxjirOHsrtd 
hy  your  IjoiflnhiiiM,  (.hat  tfio  Ht.atuto  otj^rlit  not  to 
Iim  riifiHt,nif<|  mi  1 1'  it  contained  an  exemption  from 
linhiliiy  for  rlit irin^fi  whom  it  ooour.M  by  tho  "act  of 
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to  Her  Majesty,  in  contr.tvcnti  ,:iof  seottfl 
appeal  therefore  from  the  dei-isioa  (A  lh 
lx:low  which  overruled  our  uemuiTer,  «i 
Miocoed  in  that  appeal  a  question  will  «■ 
reference  to  tho  amount  of  the  award.  [BMI 
L.  J.— la  not  the  question  merely  wh*M 
vessels  are  Her  Majesty's  ships  or  artA 
tically  the  (question  is  whether  renrilU 
to  a  department  of  Her  Majesty's 
vessels  belonging  to  Her  Majea 
— Is  not  tbo  question  also  wh 
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■] 


The  Pkckmutos  Castlb. 


[Or.  or  Afp. 


ard  to  Romsgate  Harbour,  in  acting 
t  of  the  Crown  or  as  trustee  for  the 
10  position  of  the  Board  of  Trade 
j  well  defined ;  it  is  a  committee 
itj's  Privy  Council,  and  therefore  at 
cily  Her  Majesty's  servant  as  the 
miralty  is  (17  &  18  Vict.  0.  104,  e.  2). 
question  has  already  been  decided  in 
i  the  case  of  The  Cargo  ex  Wootung 
.  Law  Cas.  239 ;  Law  Rep.  1  P.  Div. 
T.  Rep.  N.  S.  8).  The  commander 
ig  vessel  in  that  case  was  no  more 
cer  in  the  ordinary  acceptation  of 
n  the  master  of  this  tug  is,  and  the 
If  belonged  to  the  Bombay  Marine, 
i  certainly  not  io  any  sense  more  Her 
rvant  than  the  Board  of  Trade  is 
te  court  upheld  the  decision  of  the 
setting  asido  the  agreement  made  by 
ider  of  the  salving  vessel,  on  the 
he  had  no  right  to  claim  for  the  ser- 
!<1  by  the  ship,  she  being  one  of  Her 
ips.  [James,  L.  J. — The  reason  of  that 
.  that  the  vessel  was  despatched  on 
ir  service  by  superior  orders,  and  the 
no  authority,  express  or  implied,  to 
^reement  for  services  which  he  waa 

™j 

C.  and  E.  0.  Clarkson,  for  the  respon- 
lot  called  on.  (a) 

. — I  am  clearly  of  opinion  that  this  is 
s  ship  within  the  meaning  of  the  Aet. 
f  Trade  merely  took  over  the  harbour 
:,  as  an  ordinary  corporation  would 
id  used  them  for  the  same  purposes, 

t  see  that   the  learned  judge  of  the 

could  have  come  to  any  other  con- 
tlie  one  at  which  be  arrived.    The 

therefore  be  dismissed. 

,  L.J. — I  am  of  the  same  opinion. 
i   only   apply   to   fighting   ships  and 

as  troopships  and  store  ships,  which 
now  n  as  "Her  Majesty's  ships."  These 
mployed  simply  for  commercial  pur- 
iteam  tug  and  lifeboat  attached  to  the 
performing  the  ordinary  harbour 
'hey  are  neither  under  the    special 

do  they  perform  the  special  services, 
i's  ships. 

L.J. — I  am  of  the  same  opinion.  It 
■ry  to  give  an  exact  definition  of  the 

Majesty's  ships,"  though    I,  and  I 

ther  members  oE  the  court,  consider 
a  is  used  in  the  ordinary  and  natural 

not  intended  to  include  every  case  in 

department  of  Her  Majesty's  service 
:r  to  use  a  veaael  for  that  service. 

Appeal  dismissed  with  coats. 

for  the  appellants,  owners  of  the 
hard  and  Sons. 


rhrt  similar  declnion,  to  whioli  no  reffirenoe 
the  court  below,  is  that  of  TKt  Helm 
),  where  it  was  held  that  a  tmmI  omplojed 
i  aervioe  and  the  property  of  or  hired  by 
'  ~     ■  d  at  the  pubr 


property  o 
but  armed 


entitled  to  piin  salvage  cm  the  reoiptore 
pert;  on  the  scale  allowed  to  private  ships, 

mitod  by  the  softie  allowed  to  Her" 


See  also  the  Bsllvna  (Edw.  68). 


Jan.  21,  22,  and  25,  1878. 
(Before  James,  Bagg&llat,  and  Thbsigm,  L.JJ.) 

The  Peckfobton  Castle. 
Sailing   regulations  —  ( 
Article*  1 

Bailing  ships  on  converging  courses  are  crossing 
ships  within  article  12,  and  the  fatter  sailing 
vessel  is  not  an  overtaking  ship  within  article  17, 
if  at  no  time  was  she  abaft  the  beam  of  the 
slower  vessel. 
Scmble,  it  is  a  well-recognised  and  useful  rule  of 
navigation  that  in  all  eases  a  sailing  vessel 
going  free  should  give  way  to  one  close-hauled. 
Qucere,  what  is  the  proper  definition  of  an  over' 

taking  ship  or  steam-vessel. 
The  Franeonia  (L.  Rep.  2  P.  Die.  8 ;  35  L.  T.  Rep. 

N.  8.  360;  3  Asp.  Mar.  Law  Oas.  295)  doubted. 
This  was  an  appeal  from  a  judgment  of  the  judge 
of  the'Admiralty  Division  by  wbioh,  on  Slat  July 
1877,  he  had  found  the  German  barque  August 
alone  to  blame  for  a  collision  which  took  place 
betwoen  that  vessel  and  the  British  ship  Pact- 
forton  Castle,  off  the  Lizard  Point,  in  the  English 
Channel,  on  7th  July  1877.  The  circumstances  of 
the  collision  and  the  judgment  of  the  court  below 
will  be  found  fully  reported  ante,  p.  511 ;  2  P.  D. 
222.  It  will  be  observed  that  the  Court  of  Appeal 
took  a  different  view  of  the  facta  of  the  case  from 
that  token  by  the  court  below,  finding  that  the 
Peckforton  Castle  never  was  on  the  quarter  of  the 
August,  whilst  the  court  below  took  it  to  be  ad- 
mitted that  she  was  so,  bat  nevertheless  arrived 
at  the  same  conclusion  and  found  the  August  alone 
to  blame. 

Jan.  2L—MUward,  Q.C.  (with  him  E.  0.  Clark- 
son  and  C.  Sail)  for  appellants,  owners  of  the 
August.  The  facta  of  the  case  have  been  found  in 
our  favour,  and  this  court  will  not  disturb 
the  finding  of  the  court  below  on  the  facts. 
Wn  are  found  to  be  an  overtaken  ship, 
and  therefore  we  come  within  the  rule  laid  down 
by  this  court  in  The  Franeonia  (L.  Rep.  2  P.D.  8 ; 
35  L.  T.  Rep.  N.  8.  360 ;  3  Abo.  Mar.  L.  C.  295); 
but  tho  judge,  instead  of  following  that  case 
and  deciding  that  rule  1 7  applied,  considered  that  the 
latter  clause  of  rule  12  governed  the  case,  because 
both  ships  had  the  wind  on  the  same,  the  port, 
side,  and  that  therefore,  because  we  were  to  wind- 
ward, it  was  our  duty  to  give  way.  This  cannot 
however  be  the  proper  construction  of  that  clause. 
The  article  has  been  speaking  of  "  crossing " 
ships,  and  therefore  "  they  "  in  the  last  clause  can 
only  refer  to  the  case  of  crossing  ships  before 
mentioned,  and  cannot  include  our  case,  which  has 
been  found  not  to  be  one  of  crossing  ships,  and 
is  one  which  is  not  mentioned  at  ail  in  the  rules  before 
art.  17,  which  gives  the  rule  to  govern  the  case  of 
overtaking  ships  under  which  we  come.  [Bag- 
qallai,  L.J. — The  case  of  The  Franeonia  (uhi  tup.) 
waa  one  of  two  steamers ;  may  not  the  case  of  two 
sailing  ships  be  different,  as  art.  12  only  applies 
to  sailing  ships,  and  therefore  oould  not  have  been 
applied  to  The  Franeonia  (ubi  tup.)  P]  That  cannot 
make  any  difference  in  the  ratio  decidendi  of  The 
Franeonia,  as  the  test  given  there  the  invisi- 
bility of  the  lights  of  the  overtaken  ship,  would 
preclude  the  overtaking  vessel  from  knowing 
whether  she  was  a  steamship  or  a  sailing  vessel. 
[J amis,  L. J.— But  :  the  overtaking  ship  is  her- 
self a  steamer,  is  it  not  unimportant  whether  the 
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Thb  Pecktortoh  Castle. 


[Ci&i 


overtaken  one  is  a  sailing  ship  or  a  steamer, 
as  in  any  case,  either  by  art.  16  or  art.  17, 
the  overtaking  ship  is  to  get  oat  of  the  way  P  Art. 
16  appears  to  be  perfectly  general  so  far  as  a  steam 
and  sailing  vessel  are  concerned,  and  so  long  as 
the  steamship,  approaching  at  whatever  angle, 
cannot  see  the  lights  of  the  approached  vessel 
she  mast  conclude  that  she  is  a  Bailing  vessel  and 
act  accordingly ;  bat  that  rale  would  not  apply  in 
the  case  of  an  approaching  sailing  vessel  which 
may  come  within  the  provisions  of  art.  12. 
Thesigeb,  L.J. — Is  it  not  possible  that  a  vessel 
may  be  in  one  sense  overtaking,  but  yet  practically 
a  crossing  ship  P]  I  submit  not.  The  great  benefit 
of  the  rales  is  their  simplicity,   and  for   that 

!>nrpose  ships  are  divided  into  three  classes: 
1)  vessels  meeting  end  on,  (2)  vessels  crossing, 
and  (3)  vessels  overtaking.  The  first  class  is 
defined  by  the  Order  in  Council,  issued  subse- 
quent to  and  explanatory  of  the  rales  on  the 
30th  July  1868,  only  to  include  those  cases  where 
each  vessel  sees  both  side  lights  of  the  other ; 
the  third  was  defined  by  this  court  to  include  only 
those  cases  where  one  vessel  saw  neither  side 
light  of  the  other,  leaving  for  a  definition  of 
crossing  vessels  those  cases  where  one  side  light 
only  is  seen.  If  it  is  now  said  that  a  vessel  may 
be  both  overtaking  and  crossing,  it  will  lead  to 
great  confusion,  and  pat  persons  in  charge  of 
snips  in  grave  doubt  as  to  the  course  they  should 
pursue  under  circumstances  where  prompt  and 
decisive  action  is  required.  Moreover,  whatever 
the  court  may  consider  to  have  been  our  duty 
under  the  circumstances,  it  will  consider  that 
there  was  at  least  an  equal  neglect  of  duty  on  the 
part  of  the  Peckforton  Castle  in  deliberately 
keeping  her  course  till  she  ran  us  down,  in  a  case 
where  there  was  any  doubt  as  to  the  application  of 
two  rules,  and  will  vary  the  decree  so  far  as  to  find 
both  the  vessels  to  blame  for  the  collision. 

Butt,  Q.C.  (with  him  Myburgh)  for  respondents, 
owners  of  the  Peckforton  Castle. — The  fair  result  of 
the  evidence  is  that  the  Peckforton  Castle  was  not 
an  overtaking  ship  at  all,  but  a  crossing  vessel.  It 
is  impossible,  if  she  had  been  in  the  position  and 
at  the  distance  at  which  it  is  stated  by  the  August 
that  she  was  first  seen,  that  she  should  in  the 
time  have  come  up  to  the  August.  She  must, 
both  from  the  evidence  and  also  from  the  physical 
necessities  of  the  case,  have  been  not  on  the 
quarter  but  before  the  beam  of  the  August  when 
first  seen,  and  therefore  the  rule  laid  down  in  The 
Franconia  (ubi  sup.)  does  not  apply.  Had  the 
course  of  the  Peckforton  Castle  been,  as  the  ap- 
pellants contend,  about  E.N.E.,  it  is  obvious  that 
we  should  not  have  been  on  that  tack  at  all,  as  we 
Bhould  have  had  a  fair  wind  to  pursue  our  voyage 
on  the  other  tack.  It  cannot  be  said  that  a  vessel 
bound  down  channel  is  overtaking  one  bound  up. 
If  our  story  as  to  the  direction  of  the  wind  is 
correct,  and  the  relative  position  of  the  vessels  is  as 
stated  by  the  appellants,  the  collision  could  not 
have  happened  at  all.  If  their  story  as  to  both  the 
direction  of  the  wind  and  also  the  relative  positions 
of  the  vessels  is  correct,  it  would  have  been  im- 
possible for  us  to  have  caught  her  up  in  the  time ; 
therefore  the  only  possible  solution  of  the  collision 
is  that  both  the  direction  of  the  wind  and  the 
relative  position  of  the  vessels  are  correctly  stated 
by  us,  and  therefore  that  we  were  crossing  ships. 
Milward,  Q.C.  in  reply. 

Cur.  adv.  vuU. 


Jan.  25.— Baggallat,  IjJ.— Shortly  sbri 
on  the  6th  July  last,  the  German  barque ^ 
and  the  British  ship  Peckforton  CosfU  ami 
collision  in  the  English  Channel  nevtfaelsi 
the  barque  was  passing  ap  channel,  ob  i  r^ 
from  South  Carolina  for  JJremerhareaaii 
ship  was  proceeding  in  ballast  from  Botterisi 
Cardiff.  An  action  of  collision  wasatosxM 
tuted  by  the  owners  of  the  Augmtt  span 
owners  of  the  Peckforton  Castle,  which  vusi\ 
a  counter-claim  of  the  latter.  The  actionem 
for  trial,  and  on  the  31st  of  the  sum  bobs! 
jadge  of  the  Admiralty  Court  held  (fat 
August  was  alone  to  blame.  From  that  ' 
the  present  appeal  is  brought 

It  is  the  common  case  of  the  sppeQna  i 
jof  the  respondents,  that  at  the  respective 
when    each    Teasel    was    first   seen  fros 
other,  the  August  was  on  the  port  tack 
ing  E.,  or  nearly  so,  and  had  the  wind  si 
three  points    free ;     it   is   further  agreed  i 
for  at  least  half  an  hoar  before  the  colEsal 
Peckforton  Castle  was  close-hauled  and  an  tk| 
tack,  but  there  is  much  conflict  of  erideaoisl 
the  direction  of  the  wind  and  (he 
course  of  the  Peckforton  Castle,  and  alio  si 
yarioas  other  circumstances  of  the  case.  Br 
however  admitted  in  the  Admiralty  Court,  i 
been  admitted  in  the  argument  before  oa, 
real  question  at  issue  is  whether  the  12th  crl 
article  of  the  regulations  for  preventing  enffia 
at  sea  is  applicable  to  the  arcamstaocs  tf*l 
present  case.  The  appellants  assert  that  tatf 
forton  CasUe  was  first  Been  from  the  Avpii 
11.30  a.m. ;  that  the  wind  was  then,  and  oosi 
until  after  the  collision  to  be,  from  N.  to  ft  bf ' 
that  the  Peckforton  Castle  when  so  first  sea' 
three  points  on  the  starboard  quarter  of  theii 
distant  about  three  miles,  heading  between  & 
and  N.E.  by  E.f  that  is  at  an  angle  of  fromtsl 
three  points  from  the  course  of  theitt^i1 
was  E  ;    that  each  vessel  continued  on  here 
until  just  before  the  collision,  the  speed  oil 
Peckforton  Castle  being  considerably  in  essaH 
that  of  the  August;  that  under  such  circamstT' 
the  Peckforton  Castle   was  an  overtaking 
within  the  meaning  of  the  17th  article  of  thei 
tions,  and,  as  such,  bound  to  keep  oat  of  then] 
August,  but  neglected  to  do  so.    The 
on  the  other  hand  insist  that  the  wind  was 

to  N.W.  by  N  ;    that  the  Peckforton  Cafa] 
during  the  forenoon  had  been  on  the 
tack  heading  W.  by  S.,  went  on  the  port 
twelve  o'clock,  and  that  thenceforth  hen 
between  N.N.E.  and  N.E.  by  N.,  or  inc 
angle  of  from  five  to  six  points  to  that1 
August,  and  that  the  August  was  first 
the  Peckforton  Castle  about  12.15,  being  1 
points  on  the  port  bow  and  distant  aboutai 
halfk  that  under  such  circumstances  the. 
the  Peckforton  Castle  were  crossing  vi 
the  meaning  of  the  12th  article  of  the 
and  the  August  being  to  windward 
keep  out  of  the  ^ay,  and,  not  hai 
alone  to  blame.     The  respondents 
that  at  no  time  was  the  Peckforton 
points  on  the  starboard  quarter  of 
seen  from  that  ship,  and  that,  if  s~ 
situate,  with  the  wind  from  N.W. 
a  oollision  between  the    two 

ossibly  have  occurred  if  each 

er  coarse. 
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abaft  her  beam;  and  therefore  the  question 
whether  the  definition  is  accurate  or  not  is  not  of 
importance  in  the  present  case.  I  desire  however 
to  state  that,  without  expressing  any  dissent  from 
the  definition — which  I  am  bound  to  say  I  at  the 
time  thought  unsatisfactory,  though  it  was  not  in 
my  opinion  necessary  for  the  decision  of  The 
Franconia  case — I  am  unwilling  to  be  considered 
as  giving  it  an  unqualified  assent;  the  argu- 
ments in  the  present  case  have  caused  me 
to  entertain  some  doubt  upon  the  subject, 
and  I  desire  to  reserve  to  myself  the  right  of 
reconsidering  it  when  the  circumstances  of  any 
case  before  me  may  require  it.  It  is  occasionally  a 
matter  of  considerable  difficulty  to  decide  whether 
a  particular  vessel  is  crossing,  overtaking,  or 
approaching  the  other,  within  the  intent  and 
meaning  of  the  several  articles  of  the  regulations ; 
and  the  court,  whose  duty  it  is  to  decide  such 
questions  must  act  upon  the  view  taken  by  it  of 
the  special  circumstances  of  the  case  under  con- 
sideration,  and  with  a  due  regard  to  the  several 
matters  provided  for  by  the  19th  article,  as  well  as 
those  recognised  rules  of  navigation  which,  though 
not  expressed,  or  fully  expressed,  in  the  regulations, 
are  nevertheless  of  general  application. 

James,  L.  J. — I  also  desire  to  add  that  the  result 
of  the  argument  induces  me  to  come  to  the  con- 
clusion that  I  doubt  whether  the  definition  laid 
down  in  Th-e  Franconia  case  can  be  laid  down  as  a 
rule  to  be  so  generally  applicable  as  appears  to  be 
intimated  in  that  case. 

Thesiger,  L.J.— With  regard  to  the  rule 
referred  to,  after  what  has  fallen  from  the  other 
members  of  the  court,  I  have  only  to  add  that  I 
am  not  prepared,  in  a  case  like  the  present,  to 
express  the  view  that  it  ought  not  to  be  adopted  as 
a  convenient  rule  of  navigation.  I  only  desire  to 
reserve  my  assent  to  it  until  the  occasion  arises 
when  it  will  have  to  be  considered  more  fully 
whether  the  test  given  by  it  can  be  in  all  cases 
equally  applied. 

Appeal  dismissed  with  cost*. 

Solicitors  for  the  appellants,  owners  of  the 
August,  Gregory,  Rotoclife,  and  Co. 

Solicitors  for  the  respondents,  owners  of  the 
Peck  for  ton  Castle,  Cooper  and  Co. 
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Keported  by  J.  M.  Lkly,  Esq.,  Barriater.At.Law. 

Friday,  Dec.  21, 1877. 

(Before  Cockbuek,  C.J.) 

Wilson  and  another  v.  General  Screw  Colliery 

Company. 

Steamship  —  Contract  for  fittings  of  —  Breach — 
Measure  of  damages — Recovery  for  Joss  of  use  of 
ship. 

The  defendants,  having  contracted  to  supply  the 
plaintiffs^  steamship  with  a  propeller  shaft  and 
other  fittings,  supplied  useless  fittings,  whereby 
the  plaintiffs,  lesides  being  obliged  to  replace  the 
fittings,  lost  the  use  of  the  ship  for  nine  days. 

Held,  that  the  lost  earnings  of  the  ship  for  the  nine 
days  ought  to  be  included  in  the  damages  re~ 
coverable. 

This  was  an  action  for  breach  of  a  contract  by 


he  defendants  to  supply  the  plaintf&'apj 
with  certain  fittings. 

The  facts  appear  from  the  written  jsdgn 
Cockbnrn,  C.J. 

Day,  Q.C.  and  Edwyn  Jones  for  the  pUk 

Murphy,    Q.C.    and    J.    C.   Matihc  ki 
defendants. 

Cur.akri 

Dec.  21. — Cockburn,  C.J. — This  wasasal 
tried  before  me  at  the  last  assizes  for  the 
of  Surrey.  It  was  an  action  brooght  agaotl 
defendants,  who  are  a  company  engaged  is  f 
repair  of  steam  vessels,  for  breach  of  t  cos 
furnish  a  new  brass  liner  to  the  propeller  i 
a  steam  vessel  of  the  plaintiffs,  and  ine?  1 
stem  brush;  the  allegation  being  that 
articles  were  not  constructed,  or  fitted 
workmanlike  and  proper  manner,  in 
of  which  they  became  useless,  and  the 
were  obliged  to  replace  them,  whereby  fcbe/1 
not  only  put  to  expense,  but  lost  the  nie  f 
vessel  for  nine  days  ;  and  the?  claimed  f 
not  only  for  the  cost  of  the  new  brass  1 
brush,  but  also  for  the  loss  sustained  hji 
detention  of  the  vessel.  The  jury  found 
plaintiffs  as  to  the  machinery  having  beal 
fective ;  and  it  is  not  disputed  that  jadgnstf 
be  given  for  the  cost  of  the  new 
amounting  to  157L  15*.  6d. ;  but  it  wui 
by  the  defendants  that  the  plaintiffs  werei 
titled  to  recover  damages  for  the  loss  as 
the  vessel  remaining  unemployed  during  tb  I 
that  the  new  machinery  was  being  mfei 
fitted. 

Evidence  was  given  by  the  plaintiffs 
earnings  of  such  a  vessel  as  the  one  in  i 
would  be  from  261.  to  271.  a  day.    Noe* 
adduced  to  show  that  the  vessel  would  havel 
actually  so  employed  ;  but  no  objection  mi 
on  this  score,  the  contention  of  the  defends) 
based  on  the  general  proposition  that  the  < 
claimed  were  too  remote.  I  reserved  the' 
for  future  consideration,  and  it  has  sissel 
argued  before  me  by  counsel. 

On  consideration  I  am  of  opinion  tat  I 
damages  claimed   are   not  too  remote,  o^J 
within    the    rule    laid    down   by  the 
Exchequer  in  Hadley   v.   Baxendale,  9 
It  is  there  said :  "  Where  two  parties  hi 
a    contract    which    one    of    them  has 
the    damages  which   the  other  part/ 
receive  in   respect    of    such    breach  of 
should  be  such  as   may  fairly  and 
considered    as     either     arising    nan 
according  to  the  usual  course  of  things,  i 
breach  of  contract  itself,  or  such  as  mavi 
be  supposed  to  have  been  in  the  contemf 
both  parties  at  the  time  they  made  the  o 
the  probable  result  of  the  breach  of  it" 
to  me  that  when  machinery  is  ordered i 
going  steam  vessel,  it  must  be  in  the  < 
of  the  parties  that  the  purpose  of  the 
is  to  enable  the  vessel  to  resume  her 
ployment,  and  that,  in  the  event  of  thai 
being  defective,  the  defect  will  hare 
good  before  the  vessel  can  be  again 
that    the    detention    of  the  vessel 
probable  result  of  the  breach  of 

I  therefore  hold  that  the  pi 
to  recover  the  loss  sustained  by 
the  vessel,  amounting  to  2342., 
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i  machinery.     The  judgment  will 
•red  for  3911.  I5s.  6-f. 

Judgment  accordingly. 
.he  pluintiff.  Lawless,   Nelson,  and 

the     defendants,     Tkomas    and 


N    PLEAS    DIVISION. 

I.  BlTTLHTOB'  Mid  J.  A.  FOOT1,  B*qn., 
BaiTilt6»-ftt-LaW. 

ruZay,  Dec.  7,  1877. 
Qbove  and  Lindlet,  JJ.) 
L  v.  Luster  and  LlLBB. 
-  FROM  INFEEIOB  COURT, 
mani — Partnership — Ifegl  igetice — 
md  captain  of— Transfer  of  control 
prnfits —Registration  — "Ma  nag  ing 
■  3ii  Vict.  c.  88,  s.  4,  subset.  4. 
s/itp,  wno,  fry  a  ueriai  agreement, 
I'rolover  her  tolhe  captain,  bat  re- 
to  one-third  of  the  net  profits,  and 
ij  to   t)te  agreement   registered   as 
!ner"  under  the  Merchant  Shipping 
ible  far  the  negligent  management 
I  the  captain,  although  occurritu/ 
ployment  under  a  charter-party  of 
•r  knew  nothing,  (a) 
{Vi  East,  238} dittmgmAed. 
ted  by  a  County  Court  judge, 
iction   brought  by   the  plaintiffs, 
i    at    Spalding,    against   the  de- 
',  as  the  owner,  and  the  defendant 
.ter,  of  a  sloop  called  the  Anne  of 
e  amounting  to  the   aura  of   501.    I 
10  plaintiffs'  wharf  by  the  sloop  ; 
Dm  her  moorings  under  ciroum-   I 
i  my  opinion,  showed   negligence    ; 
,   Lileo  in  the  management  of  the   ' 
mce  being  given  that  damage   to  j 
Ifurcd  by  the  plaintiffs  in   conse-  | 
idgment  against   both  the  defeu-  I 
ount  with  costs.    From  thisjudg- 
>  appeal  on  the  part  of  the  defen- 
he  defendant  Lester  alleges   that 
>r  the  negligence  of  Lilee. 
ing  upon  this  point  proved  before 

Lester,  who  is  a  merchant  living 
business  at  Stoke- upon -Trent,  in 
afford,  purchased,  in  the  month  of 
oop  Anne,  which  was  duly  trans - 
d  registered  in  his  name  as  the 
s  afterwards  registered  as  the 
er,"  under  the  provisions  of  the 
ng  Act  1875. 

ree  months  after  the  defendant 
I  the  vessel,  be  traded  with  her  on 
),  employing  the  defendant  Lilea 
jg  him  standing  wages.  At  the 
onths  from  his  purchase  of  the 
verbally  with  the  defendant  Lilee 

-ni  upon  the  facts  which  are  held  to 
t  had  not  given  np  all  his  right  and 
er,  but  intended  to  preserve  his  right 
.naging  owner.  In  the  United  States 
Id  that  where  a  master  has  the  control 
•  her  on  shares,  and  no  other  facts 
itutes  the  master  owner  pro  hoc  vies, 
i  not  liable  for  his  negligence  or  the 
ew  engaged  by  him.  (Bee  Bsmsr  v. 
•p.  543;  20  Amat.  Bap.  71&)-Ed. 


that  he  should  take  the  ship  wherever  he  chose, 
on  condition  that  he  (Lester)  should  have  a  third 
of  tho  net  profits.  Lilee  was  to  be  at  liberty  to 
go  to  any  port,  and  to  take  in  any  cargo  he  chose, 
and  to  refuse  any  cargo.  He  was  also  to  engage 
the  men,  and  Lester  had  no  control  over  the 
vessel.  Lilee  was  to  render  to  Lester  accounts  of 
bis  profits  from  time  to  time,  and  this  state  of 
things  continued  till  after  the  collision,  Lester 
selling  the  vessel  in  1876.  Leater,  on  croas- 
eiamination,  could  not  say  what  his  profit  was 
on  this  particular  voyage.  He  said  the  account 
given  him  by  Lilee  was  somewhere,  but  he  had 
not  got  it  with  him.  In  the  month  of  March 
1876  the  defendant  Lilee  entered  into  a  charter- 
party,  a  copy  of  which  is  set  out  in  the  Appendix 
hereto  (No.  1). 

The  sloop  arrived  at  Spalding  in  due  course, 
and  after  partially  discharging  the  cargo  the  vessel 
remained  several  days  at  the  said  port,  and  whilst 
so  remaining  the  damage  was  occasioned  to  the 
plaintiffs'  wharf,  by  reason  of  the  negligence  of 
(he  defendant  Lilee. 

The  defendant  Lester  was  not  consulted  by  the 
defendant  Lilee  as  to  the  contract  for  taking  the 
said  cargo,  and  never  saw  or  heard  of  the  charter- 
party  till  after  the  commencement  of  the  action ; 
he  was  not  present  at  the  port  of  Spalding  when 
the  vessel  arrived  there,  or  at  any  time  thereafter 
during  her  stay  at  the  said  port,  and  he  did  not 
take  any  part  in  the  management  of  the  said 
vessel  during  her  voyage  to,  or  whilst  she  remained 
at  the  said  port.  The  men  employed  in  naviga- 
ting the  said  vessel  (as  on  all  previous  voyages 
during  the  existence  of  the  agreement  between 
the  two  defendants)  were  hired  and  paid  by  the 
defendant  Lilee,  who  found  all  stores  required 
for  the  said  ship,  and  paid  to  the  defendant  Lester 
one-third  of  the  profit  realised  by  the  voyage. 

I  gave  judgment  on  the  5th  July  1877,  and  a 
copy  of  such  judgment  will  be  found  in  the 
appendix  (see  Appendix  No.  2). 

The  question  for  the  consideration  of  the  court 
is  whether,  under  the  circumstances  above  stated, 
the  defendant  Lester  is  locally  liable  for  the 
negligence  of  the  defendant  Lilee  in  the  manage* 
metit  of  the  said  ship  whilst  lying  at  the  port  of 
Spalding,   whioh  occasioned   the  damage   to  the 

flaintiffs'  wharf  for  whioh  this  action  was  brought, 
f  he  is  so  liable  my  judgment  is  to  stand;  but  if 
he  is  not,  then  the  judgment  is  to  be  against  Lilee 
only,  and  judgment  to  be  entered  for  the  defen- 
dant Lester,  with  costs. 

Jaxks  Stephen-,  Judge. 
8th  Aug.  1877. 

Appendix  No.  1.    Copy  Cbaktxk 
Past*. 

London,  21>t  Maroh  1876. 
It  in  this  day  mutually  agreed  between  Lilee,  master,  for 
and  in  behalf  of  the  owner  ot  the  good  ship  or  vessel  colled 
the  Ann*  of  Qoole,  burthen  per  register  44  tons,  now  at 
London,  and  La*™  Chemical  Manure  Company  (Limited), 
59,  Mark  lane,  London,  that  the  said  ship,  no  w  being  tight, 
etannch,  and  strong,  and  evsry  way  fitted  for  the  voyage, 
■hall  with  all  convenient  speed  sail  and  prooeed  to  wharf 
or  dock  as  directed  by  shipper,  free  of  dock  dnei  to  vessel 
and  there  load  in  regular  torn  with  other  sea-going 
vessels  (barges  not  to  be  termed  sea-going  ships)  from 
the  factors  of  the  said  merchants  a  foil  and  complete 
cargo  of  manure  is  bags  and  or  bnlk  at  nerohanU' 
option,  about  SO  tons,  th*  oarfo  to  be  bronfht  t. 


alongside  the  vassal  at  marohanta'  nak  and  ex- 
pease,  notwithstanding  whs*  she  can  iwasottibr/  stow  and 
oaixy  Off  aid  above  hsr  tackle,  apparel,  provisions,  and 
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furniture,  and  being:  *°  loaded  shall  therewith  proceed  to 
Spalding  or  Gainsboro'  aa  ordered  on  signing  bill  of  lading 
and  deliver  the  same  on  being  paid  freight  at  the  rate  of 
6s.  6d.  per  ton  of  20cwt.  and  21 8  gratuity.  Merchant  paying 
Welland  dnes  on  cargo.  If  cargo  be  shipped  in  bulk  the 
bags  to  be  carried  free  of  freight  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever  during  the  said  voyage 
always  excepted) ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo  in  cash.  Four  working  days 
are  to  be  allowed  the  said  merchants  (if  the  ship  is  not 
sooner  despatched)  for  discharging  the  said  ship,  and  all 
days  on  demurrage  over  and  above  the  said  lying  days  at 
80s.  per  day. 

Penalty  for  nonperformance  of  this  agreement,  esti- 
mated amount  of  freight. 

(Signed)  John  Lilee. 

(Signed)       Pro.  Lawes  and  Co.,  Thos.  Philo. 

21-3-76. 

Appendix  No.  2.  Copt  Judgment. 
In  the  case  of  Steele  v.  Lester  and  Lilee, 
which  was  heard  at  the  last  court,  the  action  was 
against  Lester  the  owner  and  Lilee  the  master  of 
the  ship  Anne,  which,  having  broken  from  her 
moorings  in  the  river  at  Spalding  in  April  last, 
damaged  a  wharf  belonging  to  the  plaintiffs  to  the 
extent  of  fifty-seven  pounds  six  shillings  and 
threepence,  and  the  action  was  brought  to  recover 
the  sum  of  fifty  pounds,  the  residue  being  aban- 
doned in  order  to  bring  the  case  within  the  juris- 
diction  of  this  court. 

In  order  that  either  of  the  defendants  should  be 
liable  in  this  action,  it  must  be  shown  that  there 
was  negligence  on  the  part  of  the  defendant  Lilee, 
who  had  the  control  of  the  vessel.  And  I  am  of 
opinion,  on  the  evidence,  that  he  was  guilty  of 
negligence  in  the  way  in  which  he  fastened  the 
ship  after  he  had  removed  her  from  her  first  moor- 
ings, and  also  because  he  left  the  ship  under  the 
charge  of  an  incompetent  man,  who  might  have 
avoided  the  accident  if  he  bad  attended  to  what 
was  said  to  him  by  the  witness  Mitchell. 

No  serious  opposition  was  made  to  the  amount 
of  the  damage  alleged  to  have  been  caused  by  the 
ship,  and  I  have  therefore  no  difficulty  in  giving 
judgment  in  the  action  for  the  amount  claimed. 

With  regard  to  the  other  defendant,  the  owner 
of  the  vessel,  it  was  urged  in  his  behalf  that, 
though  he  was  at  the  time  of  the  transaction  the 
registered  "  managing  owner  "  of  the  vessel,  that 
the  relationship  of  master  and  servant  did  not 
then  exist  between  him  and  Lilee  so  as  to  make 
him  liable  for  his  misconduct,  and  I  was  pressed 
with  the  case  of  Fraser  v.  Marshall  (13  East, 
238)  as  supporting  that  view.  That  decision, 
however,  when  I  had  the  opportunity  of  reading 
it  over  carefully,  I  found  to  have  been  given  in 
reference  to  a  state  of  facts  widely  differing  from 
those  before  me.  Iu  that  case  the  owner  had 
actually  by  a  charter-party  demised  the  ship  tor  a 
time  certain  to  the  master  at  a  certain  rent,  but 
here  there  was  nothing  of  the  kind :  a  verbal 
arrangement  at  the  most,  and  that  very  loosely 
proved.  And  it  is  clear  to  me  that  the  owner 
must  bo  held  liable  in  this  case  either  as  standing 
in  the  position  of  Lilee's  master  or  else  as  his 
partner  under  the  peculiar  arrangement  ho  said  ho 
made  with  him.  And,  for  the  purposes  of  the 
present  action,  it  is  of  no  importance  which  posi- 
tion he  filled,  as  in  either  case  he  would  bo  respon- 
sible for  Lilee's  acts  while  in  conduct  of  the  vessel. 

Judgment,  therefore,  for  fifty  pounds  and  costs 
must  be  entered  against  the  defendants. 

F.  T.  Streeten  for  the  appellant. — The  agree- 


ment between  Lester  and  Lilee  does  mi 
partnership,  a   mere  sharing  of  profrii 
enough :  (Rose  v.  Parkyn,  44  L.  J.  616,  Ckj 
is  nothing  here  to  show  a  partnership. 
further,  there  is  here  no  relationship  d  i 
and  servant,  or  employer  and  employed,  *j 
cipal  and  agent.       TLindlst,  J.  cited 
Driver  (L.  Sep.  5  Ch.  D.  45;  46LJ.4&J 
Grove,  J.  cited  Lock  v.  Fowler  (L  BeaTCPJ 
41   L.    J.    99,    Ch.]       If    a  person  if 
by  the   negligence    of    another,  a  third 
is  not  liable    unless  the    relationship  of 
and  master  can  be  shown  to  exist  betail 
third  person  and  the  person  doing  the 
or   unless    the    act    from    which  the 
arises  is  done  by  the  express  authority 
third  person:    (Venables  v.  Smith  46  LI] 
Q.  B.)    Here  nothing  of  the  sort  is  shon 
case  finds   that    Lester    knew   nothing  i\ 
charter-party.     [Lindley,  J.— He  nay 
everything  in  Lilee's  hands,  and  yet  Lilee < 
the  captain.]     In  MiUigan  v.  Wedge  (12. 
E1L   737)    the  buyer    of   a  bullock 
licensed  drover  to  drive  it  from  Smit 
drover  employed  a  boy  to  drive  it,  and 
was  occasioned  to  the  bullock  through  the  < 
driving  of  the  boy.      There  the  licensed  i 
was  held  to  be  liable,  if  anyone.    That  c«i 
that  you  can  only  go  one  step  beyond  thjj 
who  does  the  injury.     [Gbovb,  J.— In  m 
Wedge  (ubi  sup.)  Lord  Denman  says:  "Tsl 
sued  has  not  done  the  act  complained  of,  m 
employed  another  who  is  recognised  by  tat  r 
exercibing  a  distinct  calling."]    It  is  not  C 
here  that  Lester  was  owner  of  the  Teasel;! 
is  found  by  the  case  that  he  had  no  oontnU 
Lilee  had  the  possession  and  entire  use  i 
vessel ;  but  not  the  whole  profit.    AltbosgM 
is  no  letting  here,  there  is  a  parting  withr1 
of  the  vessel,  and  therefore  the  case  of  * 
Marsh  (13  East,  238)   is  in  point  The  < 
Fowler  v.  Lock  (L.  Rep.  7  C.  P.  272;9CRi 
10  C.  P.  90)  is  also  in  point.   [Gbove,  J -if 
sion  in  that  case  went  on  the  fact  that  tie  j 
gave  up  the  use  of  the  cab  for  the  day,  sail 
fore  the  cabman  was  the  bailee  of  the  <AJ 
not  the  servant  of  the  owner,  at  all  events  1 
And  I  distinguished  the  case  of  Pairien«J 
(6  E.  &  B.  207;   25  L.  J.  331,  Q.  W 
ground    that    the    judgment  in   that  ctsj 
ceeded    on     the    relation     and   respoaw 
the  cab  proprietor  to  the  outside  public] 
J.,    in    his     judgment  in  Fowler  t. 
sup.),  says  .  '*  Suppose   that    in  a  coa 
in  the  time  of    Charles  I.,  the  owner  of  i 
and  cart  contracted  to  allow  another  mtU 
the  entire  and  exclusive  personal  use  sail 
of  them,  at  so  much  a  week  or  so  owl 
for  the  purpose  of  carrying,  for  the  di 
passengers  or  goods  within  the  limits  oT 
but  without  reserving  to  himself  (the' 
right  to  direct  where  the  horse  and 
go,  provided  they  were  used  within  thej 
limits  and  were  returned  within  the 
what  in  that  case  would  have  been  tto| 
the  relation  between  the  parties?   I J 
thought  it  would  not  have  been  thatj 
and  servant,  but  would  have  been  ' 
and  bailee."     Here  there  is  an 
with  the  control  of   the  vessel  tftj 
hired  the  sailors,  paid  them, 
could  go  wherever   he  pleased 
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i  bo  in  all  oases  of  partnership,  where  there 
rmant  partner.]    He  cited  also 

die  y.  The  London  and  North-Westem  Railway 
•ompany  (4  Exch.  244.) 

ay  for  the  respondent. —  This  is  really 
stion  of  fact,  upon  which  the  decision 
County  Court  judge  is  equivalent  to  tho 

of  a  jury.  He  decides  upon  the  evidence 
lere  was  not  here  an  absolute  demise  of 
p,  as  there  was  in  Fraser  v.  Marsh  (ubi 

[Lindlky,  J. — Have  not  wo  to  decide 
r  his  conclusion  was  right,  on  the  facts 
Geove,  J. — Here  the  evidence  is  un- 
led,  and  we  have  to  decide  what  is  the 
legal  inference  to  be  drawn  from  these 
iioned  facts.]  Then,  Lester  is  registered 
managing  owner,  under  38  &  39  Vict.  c  88, 
Nsect.  4.  If  the  contention  of  the  appellant 
r,ht,  Lilee,  and  not  Lester,  would  be  so 
•ed.  [Gbove,  J. — This  is  an  action  brought, 
Lilee  against  Lester,  but  by  a  third  person, 
therefore  distinguishable  from  Fowler  v. 
hi  sup.)"]  That  is  so.  The  registration  of 
is  managing  owner  is  an  admission  of  the 
at  kind  thai   the  vessel    was  under    his 

S Grove,  J. — The  case  finds  that  he  had 
over  the  vessel  But  that  may  be  in 
ie  wav  as  a  master  exercises  no  diroct 
over  his  coachman.]  He  was  stopped  by 
rt. 

len  in  reply. 

e,  J. — I  am  of  opinion  that  the  County  Court 
ras  right,  and  that  his  decision  must  be 
L  The  action  was  commenced  against  Lilee 
iter  for  injury  occasioned  by  the  negligence 
in  the  conduct  of  a  ship  of  which  Lilee  was 
ter  and  Lester  the  registered  owner.  The 
a  we  have  to  decide  is,  whether  the  relation- 
master  and  servant  existed  between  Lester 
ee,  or,  to  put  it  more  widely,  whether  Lester 
sad  not  divested  himself  of  his  responsi- 
»r  the  acts  of  Lilee. 

case  that  seemed  most  in  favour  of  the 
its'  contention  was  Fraser  v.  Mareh  (13 
38).  There  it  was  held  that  the  regis- 
wner  of  a  ship  having  chartered  her  to 
Q  captain  at  a  rent  for  a  certain  number 
ges,  is  not  liable  for  stores  furnished  to 
p  by  order  of  the  charterer  during  the 
party.  But  there  was  there  an  absolute 
and  parting  with  the  vessel ;  nor  was  the 
tion  there  of  the  same  kind  as  the  regis- 
>f  the  managing  owner  under  the  Merchant 
gAct  1875,  which  has  for  its  object  that 
all  be  some  one  responsible  for  the  sea- 
^88  and  proper  management  of  the  vessel, 
ire,  therefore,  two  distinctions  between 
'•  Marsh  and  tho  present  case ;  and  I  draw 
»  inference  as  the  County  Court  judge  did, 
re  was  here  no  absolute  parting  with  the 
ut  that  Lester  still  in  a  certain  sense  re- 
ae  management  of  the  vessel  through  the 

ler  case  cited  was  that  of  Fowler  v.  Lock 
>.)  There  the  plaintiff,  a  cab-driver, 
.  from  tho  defendant,  a  cab  proprietor, 
and  cab  upon  the  usual  terras  —  viz., 
i  driver,  on  bringing  them  back  at  the 
oe  day,  should  hand  over  to  the  proprietor 
sum,  retaining  for  himself  all  the  day's 
I  over  that  sum,  the  day's  food  for  the  hone 
ippliedby  the  owner,  and  the  latter  having 


'  no  control  over  the  driver  after  leaving  the  yard. 
The  majority  of  the  Court  of  Common  Pleas  held 
that  the  relationship  between  the  defendant  and 
the  plaintiff  was  not  that  of  master  and  servant, 
but  that  of  bailor  and  bailee,  and  consequently 
that  the  defendant  was  under  a  legal  obligation  to 
furnish  the  plaintiff  with  a  horse  that  was  reason- 
ably fit  to  be  driven  in  a  cab.    The  Exchequer 
Chamber,  being  divided  in  opinion,  and  consider- 
ing the  statement  of  facts  upon  which  they  had  to 
decide  imperfect,  ordered  a  new  trial.    Upon  the 
action  again  being  tried,  in  answer  to  questions 
put  to  them  by  the  judge,  the  jury  found  that  the 
horse  was  not  reasonably  fit  to  be  driven  in  a  cab ; 
that  tho  plaintiff  did  not  take  upon  himself  the 
risk  of  its  being  reasonably  fit  to  be  so  driven ; 
that  the  defendant  did  not  take  reasonable  pre- 
cautions to  supply  the  plaintiff  with  a  reasonably 
fit  horse ;  and  that  the  horse  and  cab  were  in- 
trusted to  the  plaintiff  as  bailee,  and  not  as  ser- 
vant. A  verdict  having  been  thereupon  entered  for 
the  plaintiff,  the  Court  refused  to  disturb  it.    If 
the  present  action  had  been  one  by  Lilee  against 
Lester,  by  the  master  of  the  vessel  against  the 
owner,  Fowler   v.  Lock  might  have  had  a  very 
strong  application,  but  that  is  not  so.    The  action 
here  is  brought  by  one  of  the  public,  and  is  conse- 
quently within  the  express  distinction  taken  in 
Fowler  v.  Lock  between  that  case,  which  involved 
the  nature  of  the  contract  between  the  cabowner 
and  the  cabman  only,  and  a  case  involving  the  re- 
lation and  responsibility  of  the  cab  proprietor  to  the 
Sublic,  a  distinction  supported  by  the    previous 
ecision  in  Powles  v.  Hider  (6  E.  &  B.  207 ;  25 
L.  J.  331,  Q.  B.)    Assuming,  therefore,  Fowler  v. 
Lock  to  be  rightly  decided,  it  does  not  govern  this 
case. 

Then  Venables  v.  Smith  (L.  Rep.  2  Q.B.  Div. 
279)  is,  as  far  as  it  goes,  in  favour  of  the  decision 
of  tho  County  Court  judge.  It  may  be  distin- 
guishable from  the  present  case,  but,  at  all  events, 
it  supports  the  contention  of  the  respondents  rather 
than  of  the  appellants. 

There  was  one  part  of  the  case  which  at  first 
seemed  to  me  to  bo  very  strongly  in  favour  of  the 
appellants'  contention — namely,  the  finding  that 
Lester  had  parted  with  all  control  over  the  vessel. 
Because  it  seemed  that,  if  that  was  so,  the  case 
was  brought  within  Fraser  v.  Mareh  (ubi  sup.).  But 
though  it  is  true  in  a  certain  sense  to  say  that  Lester 
had  no  control  over  the  vessel,  he  still  remained 
the  responsible  owner  and  manager  of  her  as  re- 
gards the  outside  public.   There  are  two  important 
matters  that  leaa  me  to  this  conclusion.     The 
first  is  that  by  sect.  4,  sub-sect.  4,  of  the  Merchant 
Shipping   Act  1875,  it  is  provided   that    "the 
owner  of  every  British  ship  shall  from  time  to 
time  register  at  the  custom-house  of  the  port  in 
the  United  Kingdom  at  which  such  ship  is  regis- 
tered the  name  of  the  managing  owner  of  such 
ship,  and,  if  there  be  no  managing  owner,  then  of 
the  person  to  whom  the  management  of  tho  ship 
is  intrusted  by  and  on  behalf  of  the  owner  ;  and 
in  case  the  owner  fail  or  neglect  to  register  tho 
name  of  such  managing  owner  or  manager  as 
aforesaid  he  shall  be  liable,  or,  if  there  be  more 
owners  than  one,  each  one  shall  be  liable  in  pro- 
portion to  his  interest  in  the  ship,  to  a  penalty  not 
exceeding  in  the  whole  5001.  each  time  that  the 
said  ship  leaves  any  port  in  the  United  Kingdom, 
after  Nov.  1, 1875,  without  the  name  being  duly 
registered  as  aforesaid."    Now  it  is  found  by  this 
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case  that  Letter  wds  registered  as  owner  of  the  | 
vessel.  If  be  bad  demised  the  ship  bo  as  to  part 
with  the  management  of  ber,  he  might  have  had 
Lilee  inserted  in  the  register  as  the  managing 
Owner.  He  did  not  do  bo,  however,  and,  in  con-  1 
sequence,  remains  the  responsible  owner  of  tho  I 
vessel.  The  second  matter  is,  that  he  never  gives 
up  bis  interest  in  the  adventure  ;  bo  that  he  not 
only  avows  to  the  public  through  the  register  that 
he  is  the  responsible  owner,  but  be  retains  an  in- 
terest in  common  with  Lester  to  the  extent  of  one- 
third  of  the  profits.  Whether  that  constitutes 
him  a  partner  for  all  purposes  it  is  unnecessary  now 
to  decide ;  it  is  sufficient  for  the  present  purpose 
that  he  would  suffer  by  the  failure  of  an  adven- 
ture, and  benefit  by  its  success*. 

On  these  grounds,  I  am  of  opinion  that  Lester 
is  liable  for  the  negligent  conduct  of  the  vessel  by 
Lilee. 

Lindlet,  J. — I  am  of  the  same  opinion.    The 

Suestion  we  have  to  decide  is,  whether  on  the 
icts  stated  the  defendant  Lester  is  liable.  The 
facts  arc  shortly  these :  Up  to  July  1873  Lester 
employed  Lilee  as  skipper.  Then  that  arrange- 
ment was  altered,  and  the  altered  arrangement 
was  this  :  instead  of  Lilee  being  master  of  the 
vessel,  Lester  allowed  Lilee  to  have  the  manage- 
ment of  it,  on  condition  of  paying  a  certain  pro- 
portion of  tbe  profits  to  him.  What  is  the  true 
effect  of  that  agreement  P  We  are  asked  to  say 
that  it  amounts  to  a  demise  of  the  sbip  from  the 
owner  to  the  master,  so  as  to  shift  tbe  responsi- 
bility for  negligent  management  Irom  the  one  to 
the  other.  I  do  not  think  that  that  is  so.  It 
seems  to  me  that  this  agreement  may  be  looked 
upon  as  having  for  its  object  one  of  two  things. 
It  may  bo  either  a  mode  of  paying  the  master  of 
the  ship,  Lester  still  retaining  the  management  of 
her;  or  a  taking  of  the  master  into  partnership 
Which  oE  these  views  ia  the  correct  one  it  is  un- 
necessary to  decide.  I  think  the  former  its  the 
most  probable.  But  tbe  vessel  was  being  managed 
for  the  joint  profit  of  Lester  and  Lilee.  Lilee 
was  therefore  either  Lester's  partner  or  Lester's 
agent.  I  do  not  think  the  facts  show  anything 
like  a  demise  of  the  ship. 

This  is  how  I  treat  thu  matter  independent  of 
the  Merchant  Shipping  Act  1875,  but  I  think  it 
important  that  Lester  docs  not  register  Lilee 
us  managing  owner  of  tho  vessel,  under  the 
provisions  of  the  Merchant  Shipping  Act,  but 
himself.  I  do  not  say  that  that  is  conclusive. 
Looking  at  the  purposes  of  that  provision,  it  may 
sometimes,  in  cases  of  this  kind,  bo  necessary  to 
go  behind  the  register  in  order  to  discover  the 
true  relation  of  the  parlies.  But  the  Tact  of  a  man 
going  and  registering  himself  as  managing  owner 
is  certainly  very  strong  evidence  that,  he  is  so. 
Then  Lileo  himself  takes  that  view,  as  he  enters 
into  a  charter-party  on  behalf  of  the  owner.  That 
is  a  very  good  ground   for  our  taking  the  same 

Appeal  disMissed  with  costs. 

Solicitors  for  the  appellant.  Wedlake  and  Son, 
for  Keary  and  Marshall,  Stoke- upon-Trent. 

Solicitors  for  the  respondent,  llotdh  and  Staeey, 
for  Maples  and  Sou,  Spalding. 


Nov.  7  and  Dec  21, IS77. 
(Before  Lord  Colehidgb,  C J",  sod  DnmJ 
Palmer  v.  ZABin  Bkoteiu 
Bill  of  lading~Ckarter-party~Daurnp4 

tract  by  indorsee  of  bill  if  k£t} 
A  charter-party  stipulated  that  the  teniii 
should  be  paid  on  right  and  tm  iar\ 
cargo,  and  tltat  the  discharge  at  tit  n 
deliver)/  should  be  done  in  aaordavri' 
wage  of  the  discharging  port.  Tii  i; 
were  indorsees  of  the  bills  of  lading  roi 
expressed  to  be  subject  to  the  eondiiimi 
charter-party,  and  contained  Oufdbmifl 
"  The  goods  to  be  taken  from  thed'tijk 
signee  immediately  they  come  to  usik 
charging  the  ship,  otherwise  theyicillltl 
or  pat  into  craft  by  the  master  or  liip'i  *} 
the  merchant's  risk  and  expense),  asi  ii 
both  to  have  a  lien  on  such  goods  vnii  h 
ment  of  all  costs  and  charges  id  itetmi' 
In  an  action  by  the  plaintiff  for  im 
the  detention  of  the  ship  by  default  ■? 
fendants,  tlu  jury  found  that  the  shipmit 
for  two  days  beyond  a  reasonable  tint , 
loading,  and  that  302.  a  day  wot  ajaiii^ 
the  detention,  and  that  the  dffendtuJi  tii\ 
selves  out  to  the  plaintiff  as  rtceirtri' 
under  the  bill  of  lading,  so  as  to  Upturn 
to  look  to  them  as  such.  There  leistriiM 
the  defendants  told  the  plaintiff  ajsti 
the  ship  arrived,  that  they  had  tktmf, 
would  pay  the  freight ;  and  tXel  Ml 
unloading  the  plaintiff's  agent  Miwto* 
to  the  defendants  of  their  delay,  lfli*;i>» 
there  would  he  a  claim  for  demurred 
repudiation  by  them  of  liability. 
Held,  that  there  was  evidence  th.il  &t  4 
undertook  to  pay  for  any  ii>ir?<M<.w>U 
oiiif  that  they  took  delivery  wi&ertkp 
of  the  bill  of  lading. 
Actios  by  shipowners  for  damages  for  the' 
tion  of  a  ship  beyond  a  reasonable  til 
delivery  of  a  cargo  of  wheat. 

The  ship  was  chartered  by  merrhutsii: 
to  take  a  full  cargo  of  wheat  to  ia!'L 
England,  to  be  named  on  signias  bills dk 
freight  of  5a.  a  quarter  to  be  p''  " 
true  delivery  of  cargo,  "  the  disci 
of  delivery  to  be  done  in  accordance  ■! 
usage  of  the  discharging  port."  The  mi* 
bills  of  lading,  expressed  to  be  subjssl  o ' 
ditions  of  tbe  charter-party;  and  tbebBi* 
were  indorsed  to  the  defendants,  who  W 
the  ship's  arrival  at  the  English  port  i» 
The  bill  of  hiding  referred  to  t b* cbM 
for  the  amount  of  freight  payable,  »nd  J 
the  following  clause:  "The  goods  let 
from  tho  ship  by  the  consignee  immett 
come  to  band  in  discharging  the  ship,* 
they  will  be  landed  or  put  into  emit  bjd 
or  ship's  agent  {at  tho  merchant's  rsk 
prase),  ann  either  or  both  to  ha' — w 
goods  until  the  payment  of  all  « 
so  incurred." 

There    was    evidence    that 
have    been    discharged 
according  to  the  usage  oF  the 
and   that    during  the    unloedin„  . 
were  made  to  tbe  defendants  by  jft 
and  acknowledged  by  them,  a   ' 
defendants  alleged  that  the;  w 
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e  bill  of  lading,  and  were  acting  for 
rpool. 

ff  sued  for  damages  for  three  days' 
the  ship,  at  30?.  a  day.  The  jury 
e  ship  was  detained  two  days  beyond 
time  for  nnloading,  and  that  30J.  a 
>asonable  claim ;  and,  farther,  that 
s  held  themselves  out  to  the  plaintiff 
f  the  whole  cargo  under  the  bill  of 
bo  lead  the  plaintiff  to  believe  that 
>  persons  to  whom  the  plaintiff  was 
;h. 

lants  had  obtained  a  rale  nisi  for  a 
-he ground  that  there  was  no  evidence 
.  have  been  left  to  the  jury,  or  to 
>n tract    by   the    defendants    to  pay 

irschell,  Q.C.,  for  the  plaintiff,  showed 
defendants  contend,  first,  that  tho 
)  bill  of  lading  are  not  liable  for  this 
td,  secondly,  that,  even  if  that  were 
ot,  in  that  sense,  the  holders.  As  to 
point,  even  if  the  ilefeudants  were 
ier  principals,  and  holding  the  bill  of 
loin,  the  jury  have  found  that  they 
Ives  out  as  receivers  of  tho  cargo 
ill  of  lading,  so  as  to  induce  the 
look  to  them  as  such.  An  actual 
11  of  lading,  giving  no  notice  of  ari^- 
)r  whom  he  is  acting,  is  personally 
he  conditions  expressed  in  it.  Here 
:  waived  his  lien  for  freight  by  giving 
confiding  in  tho  ostensible  holder  of 
ing.  And,  if  the  defendants  are  to 
s  holders  of  tho  bill  of  lading,  they 
ble,  for  the  bill  of  lading  incorporates 
j  of  the  charter-party,  and  provides 
s  shall  be  taken  from  the  ship  imme- 
ome  to  hand  in  unloading.  Miller  v. 
&  B.) ;  Ckappel  v.  Comfort  (31  L.  J. 
ded  that  a  promise  might  be  implied 

*  of  the  bill  of  lading  to  pay  freight. 
er,  on  tho  same  side. — The  question 
re  was  a  condition  in  the  bill  of  lading 

0  should  be  cleared  within  a  certain 
;he  holder  is  liable  : 

>ertst  17  L.  J.  166,  Q.  B. ; 
>lly,  4  Taunt.  52  : 
Smith,  15  C.  B.  729. 

.  (/.  0.  Matliew  with  him)  for  the 
First,  we  say  that  under  this  bill  of 
pper  himself  would  not  be  liable  fur 
etention.  There  is  an  express  clause 
msignee  does  not,  the  master  shall 
s.     He  cannot  refrain  from  doing  so, 

for  damages.  Secondly,  there  was 
nurrago  given  by  tho  charter-party, 

of  lading.  The  law  implies  no  such 
he  defendants  as  that  alleged,  and 
e  in  fact.  There  was  no  evidence  of 
»  deliver  the  cargo  on  the  crround  of 
lurrage ;  and  therefore  there  was  no 
ly  if  the  cargo  was  given  up.  The 
re  mere  holders  of  the  bill  of  ladiug, 

1  property  in  the  cargo. 

'he  judgment  of  the  court  (Lord 
.,  and  Dcnman,  J.)  was  delivered  by 
—In   this    case    the    plaintiff,  who 

•  of  the  steamship  Greenwood,  sued 
i  for  damages  for  three  days'  deten- 
hip  beyond  a  reasonable  time  for 
y  of  a  cargo  of  wheat.    The  state- 


ment of  claim  set  forth  the  terms  of  a  charter- 
party,  by  which  certain  merchants  of  Smyrna  agreed 
to  give  the  ship  a  full  cargo  of  wheat  for  a  safe 
port  in  England,  to  be  named  on  signing 
bills  of  lading,  freight  of  5*.  per  quarter  to 
be  paid  on  right  and  true  delivery  of  the  cargo, 
"  the  discharge  at  the  port  of  delivery  to  be  done 
in  accordance  with  the  us  ge  of  the  discharging 
port."  It  was  then  stated  that  upon  loading  the 
cargo,  the  master  signed  bills  of  lading,  which 
were  expressed  to  be  subject  to  the  conditions  of 
the  charter-party,  that  the  bills  of  lading 
were  indorsed  to  the  defendants,  who  had 
notice  of  the  arrival  of  the  ship ;  that,  accord- 
ing to  tho  usage  of  tho  port,  the  cargo  might 
have  boen  discharged  in  twenty-fours,  which  it 
was  not;  and  the  plaintiff  claimed  three  days' 
demurrage  according  to  the  contract,  302.  per 
day.  There  was  also  a  claim  on  the  ground  that  the 
defendants  were  bound  to  take  delivery  within  a 
reasonable  time,  which  it  was  alleged  they  had 
not  done.  The  bill  of  lading  referred  to  the 
charter-party  for  the  amount  oE  freight,  and  con- 
tains the  following  clause:  "The  goods  to  bo 
taken  from  the  ship  by  the  consignee  immediately 
they  come  to  hand  in  discharging  the  ship,  other- 
wise they  will  be  landed  or  put  into  craft  by  the 
master  or  ship's  agent  (at  the  merchant's  risk  and 
expense),  and  either  or  both  to  have  a  lien  on  such 
goods  until  the  payment  of  all  costs  and  chargeo 
so  incurred."  According  to  the  eridence  for  the 
plaintiff,  tho  crow  could  have  discharged  more 
rapidly  than  they  did,  but  for  want  of  lighters. 
The  jury  found  that  the  ship  was  detained  for  two 
days  beyond  a  reasonable  time  for  unloading, 
and  that  30/.  a  day  was  a  fair  charge  for  the 
detention.  They  also  found  "that  the  defen- 
dants held  themselves  out  to  the  plaintiff  as 
receivers  of  the  whole  cargo  under  the  bill  of 
lading,  so  as  to  lead  the  plaintiff  to  believe  that 
they  were  the  persons  to  whom  the  plaintiff  was 
to  look  as  such."  A  rule  nisi  was  granted  to 
show  cause  why  there  should  not  be  a  new  trial 
on  the  ground  of  misdirection  in  not  holding 
that  there  was  no  evidence  to  justify  the  jury  in 
finding  for  the  plaintiff,  and  in  holding  that  there 
was  evidence  of  a  contract  for  the  payment  of 
demurrage. 

We  do  not  think  that  the  finding  of  the  jury  is  to 
be  construed  so  critically  as  to  authorise  us  to 
draw  a  distinction  between  demurrage  in  tho 
strict  sense  and  damages  for  unreasonable  delay ; 
but  wo  consider  the  real  question  to  be  whether, 
upon  the  evidence  in  the  case,  the  learned  judge 
was  bound  to  have  told  the  jury  that  there  was  no 
evidence  upon  which  they  could  find  that  the 
defendants  wore  liable  for  the  two  days'  delay 
found  by  the  jury.  We  are  of  opinion  that  there 
was  evidence  upon  which  the  jury  could  properly 
find  as  they  did,  and  that  their  finding,  fairly  con- 
strued, amounts  to  a  finding  that  the  defendants' 
took  delivery  of  the  cargo  under  the  bills  of 
lading,  including  that  part  of  them  which  stipu- 
lated that  the  goods  were  to  bo  taken  from  the 
ship  immediately  they  came  to  hand  in  discharg- 
ing the  ship.  It  was  proved  that  some  time  before 
the  arrival  of  tho  ship  the  defendants  announced 
to  the  plaintiff's  agent  that  they  had  tho  cargo, 
and  would  pay  the  freight.  This  we  understood 
to  mean  the  freight  stipulated  for  in  the  charter- 
party.  This,  of  itself,  would  not  be  evidence  of 
any  agreement  to  pay  demurrage  as  each,  there 
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being  no  stipulations  ai  to   demurrage  in  the 
charter-party.      But  the  evidence   showed   that 
daily  daring  tho  delivery  the  plaintiff's  brokers 
complained  of  the  delay,  and  told  the  defendants 
that    there    would    be  a    claim    for    demurrage. 
Looking  at  the  terms  of  the  bill  of  lading,  we 
think  that  the  fair  construction   of  these   com- 
plaints and  warnings  is,  that  they  amounted  to  a 
notice  to  the  defendants   that  they  were  being 
held  to  the  terms  of  the  bills  of  lading  as  regards 
an  immediate  discharge  of  the  cargo.     It  was 
sworn  by  one  of  the  plaintiffs  witnesses  that  the 
•defendants,  in  answer  to  these  complaints   and 
warnings,  replied  that  they  hoped  that  the  brokers 
would  not  press  them,  and  that  the  plaintiff  had 
been  very  lenient  in  a  former  case,  which  was  a 
case  of  demurrage.    After  the  discharge  was  com- 
pleted the  defendants,  on  being  told  that  the  claim 
for  demurrage  was  three  days,  asked  the  broker 
ifhewonld  not  settle  for  less,  and  on  more  than 
one  occasion  offered  to  settle  for  501.    It  appears 
to  ns  that  this  was  evidence  upon  which  the  jury 
might  not   improperly  find  that  the  defendants 
undertook  to  pay  for  any  unreasonable  delay,  and 
that  this,   in  substance,  is  what  the  jury  have 
found.     The  consideration  for  this  undertaking 
would  obviously  be,  that  the  plaintiff  abstained 
from    exercising    his  power  under  the   bill    of 
lading  to  employ  other  lighters  and  to  keep  his 
lien  upon  the  goods  against  the  consignees   for 
the  cost.    We  think  that  is  the  true  effect  of  the 
finding  and  the  evidence,  and  that  the  rule  roust 
consequently  be  discharged. 

Rule  discharged. 
Solicitors  for  the  plaintiff,  Lowless  and  Co. 
Solicitors  for  the  defendants,  Hollams,  Son,  and 
Coward. 

PROBATE,   DIVORCE,   AND   ADMIRALTY 

DIVISION. 

ADMIRALTY  BUSINESS. 

Beported  by  J.  P.  Aspivall  and  F.  W.  Baiies,  Esqr, 

Bnrriiters-at-La  w. 

Friday,  Jan.  11,  1878. 

(Before  Sir  R.  Phillimore.) 

The  Sarah. 

Salvage—  Custom  to  apportion    award — Informa- 
tion leading  to  salvage  service — Costs. 

Where  there  was  a  custom  to  share  in  salvage  awards 
in  a  particular  manner  according  to  tlie  ratings  of 
the  salvors  on  board  their  ship,  hut  some  of  the 
salving  crew    had  exposed  themselves  to  much 
greater  risks  than  the  rest,  tlie  court  gave  them 
a  larger  share  on  equitable  principles. 
Carrying  information  to  a  vessel  which  enables  lier 
to  render  a  salvage  service  is  itself  a  set  vice  in 
the  nature  of   salvage,  and  will    he  rewarded 
accordingly. 
Where  separate  salvage  suits  have  been  unneces- 
sarily prosecuted,  the  court  will  only  allow  one 
set  of  costs,  and  direct  the  amount  allowed  to  be 
distributed  rateably  amongst  the  plaintiffs  in  the 
separate  suits. 
These  were  causes  of  salvage  instituted  respec- 
tively by  the  mate  and  two  of  the  crew  of  the 
steam    tug  Great    Western,    the   owners,  master, 
and  remainder  of  the  crew  of  the  Great  Western, 
and  the  owners,  master,  and  crew  of  the  steam 
tug  Kingfisher,  against  the  ship  Sarah,  for  salvage 
services  rendered  to  that  vessel  on  the  14th  Oct. 


1877,  and  following  days. 

leai 


_  Thetwoktfe 

had  been  consolidated,  leave  being  grutd 
owners  of  the  Kvngfishtr  to  be  rcpnsmd 
hearing  by  one  counsel.  The  Sarah  wsu 
ship  of  1176  tons  register,  belonging  to  lii 
of  Yarmouth,  Nova  Scotia,  and  on  tielii 
1877,  whilst  on  a  voyage  from  Quebec  feii 
pool,. laden  with  a  cargo  of  timber,  ate  gvat 
on  the  Middle  Moose  Rocks  off  toe 
Anglesey,  in  which  position  sbe  was 
those  on  board  the  Kingfisher,*  paddk 
longing  to  the  Liverpool  Steam  Tog 
The  Kingfisher  was  at  the  time  eogueitj 
form  a  contract  of  towage,  and  was 
nnable  to  proceed  to  the  Sarah.  Sbt, 
left  her  tow  for  awhile,  and  proceeded 
Great  Western,  a  paddle  steam  tug  of  300 1 
register,  propelled  by  engines  of  130 1 
power,  and  capable  of  working  op  to  8001 
and  which  at  the  time,  about  10a»nv 
of  the  Ormes  Head  on  the  look-oat  for 
Those  on  board  the  Kingfisher  informed 
board  the  Great  Western  of  the  position  i 
Sarah,  and  the  Kingfisher  then  returned  i 
pleted  her  contract  of  towage.  The  Graf  I 
at  once  proceeded  to  the  Middle 
arrived  there  about  noon,  the  tide  being  i 
wind  blowing  a  moderate  and  inc 
from  W.S.W.  and  a  heavy  sea  running 
the  Great  Western  arrived  the  Sarah  wai 
forward,  with  a  list  to  starboard,  and 
breaking  over  her  stern;  and  heropat] 
crew  were  removing  their  effects  from  her. 
communicating  with  the  captain  of  tbi 
the  Great  Western  proceeded  to  purwuj 
she  had  on  board  into  a  pilot  boat  ia  tan 
bourhood,  and  on  her  return,  about  four] 
the  crew  of  the  Sarah  getting  into  * 
which  had  come  off  to  her.  The  Gradl 
then  towed  the  lifeboat  to  her  station. 
and  pilot  of  the  Sarah  shortly  afterww 
on  board  the  Great  Western,  and,  aft* 
the  ship's  papers  and  chronometer,  weni 
to  consult  Lloyd's  agent.  About  fire  p.^, 
was  on  shore  and  no  one  on  board  the  Sa 
on  board  the  Great  Western  obserced 
Sarah  had  changed  her  position  and  waa 
heavily  on  the  rocks  with  ber  port  fa 
Great  Western  then  went  as  close  to  tee 
was  prudent,  and  her  mate  and  two  of 
the  plaintiffs  in  the  first  salvage  suit," 
in  the  tug's  boat,  and  after  a  while g£» 
from  her  quarter  to  the  Great  Wetter*, 
succeeded  in  towing  her  off  the  rocfa 
got  another  hawser  from  her  bow  to 
Western,  which  then  proceeded  to 
Liverpool.  The  Sarah  was  water' 
mate  and  the  two  hands  from  the 
remained  on  board  and  navigated 
arrival  in  the  Mersey,  at  about  8.30 
Oct.,  when  she  was  brought  to  anancto 
the  time  the  services  were  rjerformedwj 
blowing  a  heavy  gale,  with  rain  aw 
The  Great  Western  continued  in  af 
Sarah  till  the  22nd,  when,  the 
moderated,  she,  with  the  assistance  a 
beached  the  Sarah  near  New  F< 
after  which  the  Great  Western 
attendance  till  26th  Oct  The 
as  salved  was  6,5661.,  and 
Western  \tas  13.000L 
The  discussion  turned  priao 
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'  of  a  custom  among  tug  owners 
irpool  to  sbaro  salvage  awarded  ab 
rcentage,  according  to  the  ratings 
lich  the  mate  of  the  Great  Western 
I  to  H  per  cent.,  and  each  of  the 
cnt.  of  the  total  amount.  This 
tiffs  in  tho  first  snit  denied,  and 
it  existed  as  to  ordinary  salvage 
ot  apply  where  some  of  the  crew 
cial  services  at  the  risk  of  their 
%go  services  being  admitted,  no 
tiled  to  prove  them, 
cause  came  on  for  hearing  before 
re,  assisted  by  two  of  the  elder 
Trinity  House. 

.  Potter,  for  owners,  muster,  and 
of  Great  Western,  contended  that 
i  good  one  : 

L.  T.  Rep.  N.  S.  72 ;  2  L.  Bop.  A.  & 
it.  Law  Cas.  O.  S.  342 ; 

were  entitled  to  their  costs  as 
apportionment  might  have  been 
[i  without  instituting  a  separate 

lUmore  for  mate  and  two  of  the 
at  Western. — Such  an  agreement, 
o  exist,  does  not  tie  the  hands  of 
loes  not  apply  to  a  case  like  the 
ic  services  of  those  remaining  on 
!  Western  were  unattended  with 
and  ours  were  rendered  ac  the 
Tho  court  will  decree  an  appor- 
table  principles. 

ners,  master,  and  crew  of  King* 
ntitled  to  salvage.  Had  it  not  been 
ion  brought  bv  us  to  the  Great 
Ivage  services  would  not  have 
We  did  all  we  could  do  in  the 
We  set  the  salvage  operations  in 

%  for  defendants,  owners  of  the 
Qg  the  salvage  services,  they  only 
ours,  and  were  rendered  without 
;  incurred,  at  all  events,  by  those 
rd  the  Great  Western,  The  alleged 
ning  by  the  Sarah,  after  she  got 

are  not  salvage  services  at  all ; 
v  of  tugs  there,  and  any  of  them 
ined  by  the  ship  for  a  small  rate 
lg  that  time.    The  Great  Western 

but  a  servant  of  the  Sarah,  and 
srated  by  a  payment  of  25Z.  per 
y  we  agreed  to  pay.  The  service 
\  if  salvage  at  all,  is  of  the  most 
Ve  ought  not  to  pay  costs  of  more 
alvors  at  all  events.  It  was  un« 
g  more  than  one  suit. 
orb,  after  consultation  with  the 
—It  has  been  very  properly  ad- 
ritorious  salvage  service  has  been 
8 hip,  whicb  was  in  my  opinion — 
firmed  by  that  of  tho  Elder 
'rinity  House — in  a  state  of  great 
s  on  a  rock  on  the  Middle  Mouse 

been  left  by  her  crew.    There 

but  for  the  immediate  succour 
3  would  have  gone  entirely  to 
is  another  consideration  of  im- 
te  amount  of  personal  peril  that 

those  who  rescued  her,  which 
case  has  a  considerable  bearing, 
only  of  the  service  rendered  in 


getting  her  off  the  rock,  but  of  the  admitted  state 
of  the  weather.  Looking  to  all  the  circumstances, 
and  without  thinking  it  necessary  to  recapitulate 
the  principles  on  which  salvage  awards  are  raado 
in  this  court,  I  am  of  opinion,  and  tho  Elder 
Brethren  agree  with  me,  that  I  ought  to  award 
3000Z.  as  the  total  amount.  The  value  of  the 
property  saved  from  total  destruction,  at  conside- 
rable peril  to  the  salvors  themselves,  was  6566/. 

As  to  the  distribution  of  the  award,  the  Kingfisher 
did  render  a  meritorious  service  in  the  nature  of 
salvage  service  in  conveying  the  information  with 
great  rapidity,  thus  setting  in  motion  the  ma- 
chinery by  which  the  salvage  was  rendered ;  and 
I  8 hall  award  her  601,  with  costs.  To  the  three 
men  who  went  on  board  the  Sarah,  I  award,  to  the 
mate  252.  and  to  the  two  seamen  201.  each,  in 
addition  to  what  are  their  shares  on  the  usual 
scale  in  these  boats ;  the  remainder  to  the  owners, 
master,  and  crew  of  tho  Great  Western,  I  only 
allow  one  set  of  costs ;  that  set  of  costs  to  be 
divided  rateably  between  the  plaintiffs  other  than 
the  Kingfisher,  and  I  allow  the  Kingfisher  her 
costs. 

Solicitors  for  plaintiffs,  owners,  master,  and 
crew  of  the  Great  Western,  except  three  ;  and  also 
for  plaintiffs,  owners,  master,  and  crew  of  the 
Kingfisher  ;  Wright,  Stockley,  and  Becket. 

Solicitors  for  plaintiffs,  mate,  and  two  of  the 
crew  of  Great  Western;  Tyndall  and  Paxton. 

Solicitors  for  defendants,  owners  of  Sarah ;  Stone 
and  Fletcher, 


Snprme  Court  of  Jittatur*. 


COURT    OF   APPEAL. 


SITTINGS  AT  WESTMINSTER. 

Reported  by  P.  B.  Hutchivb,  Esq.,  BarriBter-at-Latr. 

Nov,  19,  20,  and  Dec.  7,  1877. 
(Before  Bbamwell,  Brett,  and  Cotton,  L. JJ.) 
Bayley  and  others  v.  Chadwick. 

Commission — Proximate    cause — "In  consequence 

of." 

Defendant  employed  plaintiffs  to  sell  a  ship,  and 
agreed  that  if  a  sale  was  effected  to  any  person 
"led  to  make  such  offer  in  consequence  of" 
plaintiffs  mention  or  publication  of  it,  plaintiffs 
should  be  paid  commission. 

Plaintiffs  advertised  the  ship,  and  put  her  up  to 
auction,  but  she  was  not  sold.  Shortly  after' 
wards,  S,  purchased  her  by  private  contract.  S. 
had  heard  of  the  auction  from  a  person  who  had 
been  in  communication  with  plaintiffs. 

Held  (reversing  the  judgment  of  the  Common  Pleas 
Division),  that  there  was  no  evidence  thai  S.  had 
been  led  to  purchase  in  consequence  of  plaintiffs9 
advertisement. 

Appeal  from  the  judgment  of  the  Common  Pleas 
Division. 

The  action  was  brought  to  recover  a  commission 
of  one  per  cent,  on  the  purchase  money  of  the 
steamship  Bessemer.  The  defendant,  who  was 
the  liquidator  of  the  Bessemer  Steamship  Com- 
pany,  had  instructed  the  plaintiffs  to  sell  the 
Bessemer  by  auction. 

By  a  written  agreement  the  plaintiffs  were  to 
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have  one  per  cent,  commission  on  the  purchase 
money,  if  the  ship  was  not  sold  by  auction  bat  a 
sale  was  subsequently  effected  "  to  any  person  or 
firm  introduced  by  the  plaintiffs,  "or  led  to 
make  such  offer  in  consequence  of  "  the  plaintiffs' 
"  mention  or  publication  of  the  ship  for  auction 
purposes."  The  plaintiffs  advertised  the  Bessemer 
for  sale,  and  put  her  up  to  auction,  but  she  was 
not  sold.  The  defendant  afterwards  sold  her  to  a 
person  named  Wilson,  who  purchased  as  agent 
for  a  person  named  Sugden  of  Leeds.  At  tho 
trial  before  Lord  Coleridge,  C.J.,  it  was  proved  that 
a  person  named  Pearson,  of  Hull,  who  wrote  to  the 
plaintiffs  to  inquire  about  the  Bessemer  shortly  after 
the  auction,  had  met  Sudgen  aud  had  a  conversa- 
tion with  him  about  the  auction,  and  Sugdeo  then 
stated  that  if  he  had  been  at  the  auction  there 
would  have  been  a  bid.  This  conversation  was 
previous  to  Sugden's  purchase  through  Wilson. 
Lord  Coleridge,  C.J.  ruled  that  there  was 
evidence  to  go  to  the  jury  that  Sugden  was  in- 
duced to  make  an  offer  in  consequence  of  the 
plaintiffs'  advertisements,  and  the  jury  found  for 
the  plaintiffs.  A  rale  for  a  new  trial  was  dis- 
charged by  Lord  Coleridge,  C.J.  and  Denman,  J. 
(ante,  p.  453  36  L.  T.  Hep.  N.  S.  740),  and  the 
defendant  appealed. 

Nov.  19  and  20.— Herschell,  Q.C.  and  Reid  for 
the  defendant.  There  was  no  evidence  to  show 
that  there  was  any  immediate  connection  between 
the  advertisements  issued  by  the  plaintiffs  and  the 
making  of  the  offer  by  Sugden.  The  consequence 
must  be  proximate,  and  indirect  consequonces 
would  not  be  included  : 

Ionides  v.  Universal  Marine  Assurance  Company. 
14  C.  B.  N.  S.  259 ;  32  L.  J.  170,  C.  P. 

Gully,  Q.C.  and  Eilicyn  Jones  for  tho  plaintiffs. 
— There  was  a  jn-imd  facie  case,  and  it  was  rightly 
left  to  the  jury.  Tho  obvious  intention  of  the 
contract  was  to  secure  their  commission  to  the 
plaintiffs  in  case  the  Bessemer  should  be  disposed 
of  by  a  private  sale.  There  can  be  no  doubt  that 
the  isalo  was  effected  to  a  certain  extent  in  conse- 
quence of  the  plaintiffs'  advertisement,  and  it  was 
not  necessary  that  the  advertisement  should  be 
the  entire  or  direct  cause  of  the  sale. 

Herfichell,  Q.C.  in  reply. 

Cur,  adv.  vult. 

Bee.  7— Bramvell,  L.  J.— This  case  was  tried 
before  Lord  Coleridge,  C.J.,  and  he  thought  there 
was  some  evidence,  and  left  the  matter  to  the  jury, 
who  found  a  verdict  for  the  plaintiffs.  There  wus 
a  motion  for  a  new  trial,  and  the  rule  was  dis- 
charged. I  am  of  opinion  that  there  was  no 
evidence.  Certainly  the  parties  in  this  case  huve 
done  their  best  to  create  litigation,  by  expressing 
the  contract  between  them  in  such  a  foolish  docu- 
ment as  that  which  is  now  before  us.  The 
question  is,  was  there  any  evidence  that  the  sub- 
sequent sale  of  tho  Bessemer  was  effected  to  a 
person  who  was  led  to  make  an  offer  in  consequence 
of  the  plaintiffs'  men' ion  or  publication  of  tho 
ship  for  auction  purposes  ?  I  am  of  opiniou  that 
there  was  no  evidence.  Sugden  was  the  purchaser 
of  the  ship,  and  Sugden  purchased  through 
Wilson.  Thoro  was  evidence  to  show  that  Sugden 
may  have  been  led  to  make  an  offer  for  tho  ship  in 
consequence  of  his  dealings  with  Pearson ;  but 
what  led  Pearson  to  have  correspondence  with  tho 
plaintiffs  and  to  communicate  what  he  knew  to 
Sugden  P     This,  communication  took  place  in  con- 


sequence of  Pearson's  casually  meeting  Soft 
the  market  and  saying  that  there  hid  b« 
offer,  and  Sugden  saying  that  if  he  had  ft 
the  auction  there  would  have  been  •  fait 
Pearson  might  jast  as  well  have  madetti 
remarks  to  Sugden  if  there  had  been  no* 
tisement.  All  the  advertisement  did  iw»a 
Pearson  to  know  that  the  plaintiff*  iwi 
persons  who  had  the  sale,  but  it  did  aoti 
Pearson  and  Sugden  to  walk  together  and 
conversation,  nor  did  it  cause  Sogdeotoi 
the  offer.  If  we  look  at  the  words  dm 
raent  it  appears  that  the  fact  thai  Sogdai 
led  to  make  an  offer  in  consequence  d\ 
plaintiffs'  mention  or  publication.  Ao,  is 
plaintiffs  have  got  to  prove.  It  is  obrirai 
Sugden  was  in  bo  sense  led  to  make  his  oh\ 
this.  The  plaintiffs*  advertisement  vat  v| 
in  the  train  of  causation.  I  think,  therefini 
there  was  no  evidence  for  the  jary.  and  thti 
is  that  the  judgment  of  the  court  below i 
reversed,  raid  the  verdict  entered  for  tfaei 
dant. 

Brett,  L.J.  concurred. 

Cotton,  L.J. — I  am  of  the  same  oj 
was  not  necessary  that  tho  plaintiffs' 
ment  should  be  the  only  or  immediate 
sale  in  order  to  entitle  them  to  comr 
the  advertisement  must  lead  in  somenji 
offer  by  Sugden,  and  in  my  opinion  them 
evidenco  that  it  did  so. 

Judgment 

Solicitors  for  plaintiffs,  Lawless  and  fa. 
Solicitors  for  defendant,  Chmnhers. 


real 
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Friday,  Nor.  23,  1877. 
(Before  Bramwell,  Brett,  aud  Cenes 
Shepherd  and  others  v.  Kottges  am 

Shipping — Sacrifice — Qeneral  avero>y  *«s' 

A  shipowner  is  not  entitled  to  general  tfftf 
owners  of  cargo  in  respect  of  the  alt* 
(to  save  the  whole  adventure)  of  shift » 
when  the  condition  of  the  taciding  w.u  t& 
it  must  have  been  lost  in  any  event. 

Owing  to  the  looseness  of  the  rigging  tit  sat 
vessel  was  sicayiny  about  during  a  ht&1 
such  a  manner  as  to  endanger  the  tuta; 
the  captain  s  order  it  was  cut  awiy  &* 
doned.     On  the  trial  of  an  action  Vj  ^ 
owners  against  the  owners  of  cargo  for* 
average  contribution  in  reaped  of  the  h 
mast,  the  judge  left  it  to  the  jury  to  «jf 
at  the  time  of  sacrifice,  the  mast  vas  ra 
wreck  and  valueless;  but  he  did  not  (tik 
find  whether,  if  ths  storm  had  suddenly 
mast  might  possibly  have  been  saved. 

Held  (reversing  the  decision  of  the  Co*** 
Division),  that  tliere  was  no  misdir&i* 

(a)  The  effeot  of  this  finding  o!  the  jtuyij 
mast  was  so  hopelessly  loose  that  it  mnstbr" 
if  not  cutaway,  and  that  it  could  not  bin  1 
in  other  words,  that  it  had  no  value  to  iatj 
and  hence  there  was  no  loss  by  him  fo* 

Sood.    It  ia  true  that  this  precise  question  h 
ccided  before  ;  but  the  question  whether  i 
by  a  gale,  and  lying  alongside  a  ship  fast  tj  \ 
which  is  cut  away  by  the  master  to  strata1 
is  to  be  contributed  for  has  often  beta1 
very  clear  judgment  on  this  point, 
rities,  was  given  by  the  Supreme' 
'I'eetsman  v.  Clamageran,  2  T-n«" 
was  as  follows :  "  There  ia  some  d 
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ommon  Pleas  Division. 

was  by  shipowners  against  the 
;o  to  recover  for  a  general  average 
y  reason  of  the  sacrifice  of  a  ship  s 
storm. 

une  on  for  trial  before  Manisty  J., 
ury,  in  London,  daring  the  Hilary 

ig  are  the  material  facts  admitted 
proved  at  the  trial : 

j*  barque  Bollo  sailed  from  London 
il  cargo,  the  defendants  having 
3n  board  of  her. 

was  bound  for  Hong  Kong,  and 
iween  Soilly  and  Lisbon  she  en- 
rm ;  portions  of  the  rigging  save 
this  cause  the  mainmast  was,  in 
language,  lurching  violently.  His 
"  We  wore  the  ship  to  try  and  Bave 
i  mainmast  was  lurching  violently, 
would  not  break.  We  wanted  it  to 
simple  reason  tfrat  it  was  lurching 
t  I  was  afraifftrc  would  open  the 
•dered  the  chief  mate  to  cut  away 
g,  so  that  it  might  fall  to  starboard 
ip.  The  mate  obeyed  my  order." 
ination  he  says  :  "  As  soon  as  the 
1  rigging  was  gone  I  knew  the 
le,  unless  we  could  secure  the 
n  rigging.  The  whole  difficulty 
mast  would  not  break.  I  was 
would  break  the  ship  out." 

:  "  The  mast  was  lurching  so  much 
lip  in  danger  of  opening  up." 

hether  under  these  circumstances  masts 
n  a  subject  of  general  average.  The 
general  opinion  seems  to  be  that  they  do ; 
1  is  voluntarily  sacrificed  for  the  benefit 
being  considered  the  subject  of  general, 
rerage.  The  next  inquiry  in  this  case  is, 
cedP  Not  sound  masts  certainly;  for 
e  ont  away  for  the  general  safety,  or 
etermination  was   taken  to  ont  them 

been  broken  by  the  tempest.  In  the 
ere,  at  the  time  the  rigging  was  ont, 

been  the  subject  of  particular  average, 
lustained  previous  to  the  time  they  were 
3  general  benefit  cannot  be  the  subject 

for  that  injury  was  not  voluntarily 
le  benefit  of  all  compensation  should  be 
ount  of  the  loss  sustained,  and  that 
r  value  at  the  time  they  were  separated 
One  of  the  English  writers  (Stevens) 
i  why  masts  hanging  over  the  sides  of  a 

subject  of  general  average — that  the 
oh  tncy  are  placed  renders  them  of  no 
ays  they  are,  or  may  be,  of  some  value, 
extent  of  that  value  they  are  matter  for 
julav-Paty,  in  recognising  the  rule  that 

under  the  head  of  avarie  groaae,  states 
>  so  for  the  value  they  had  at  the  time 
way.  This  appears  to  us  to  be  the  good 
bter ;  for  it  is  quite  unjust  to  make  the 
Dute  for  the  full  value  of  masts,  which 
adored  scarcely  of  any  value  by  an 
»  for  which  they  were  not  responsible  : 
:  12,  Beet.  2,  vol.  4,  p.  446 ;  Stevens  on 
oh.  1,  feet.  31,  art.  5  ;  Emerigon,  vol.  1, 

p.  622 ;  Phillips  on  Insurance.)  The 
i  settled  in  this  case  on  the  ground  that 
s  bound  to  contribute  his  proportion  of 
the  new  masts  cost  in  the  port  where 
»  made.  This  we  think  an  error  for 
ent  must  be  reversed.  The  defendant 
•  his  proportion  of  the  value  the  masts 
rere  broken  by  the  storm,  and  at  the 
it  away."— [Ed.] 

N.8, 


Question :  "  If  the  mast  had  not  been  lurching 
so  much,  could  you  have  secured  the  mast  P  " 

Answer:  "Yes." 

The  mate  being  asked,  "  Why  did  you  want  tc 
ont  the  mast  away  P  "  says,  "  To  save  the  ship  and 
cargo  and  our  lives,  I  should  think.  The  mast  was 
lurching  about  so  violently  I  expected  it  would 
rip  up  the  decks.  If  the  decks  were  ripped  up  she 
(tne  ship)  would  fill  with  water.  Cross- 
examined  :  "  Some  of  the  rigging  had  gone,  and 
the  ship  was  lurching  violently.  We  thought,  of 
course,  then  that  the  mast  would  go,  or,  if  it  did 
not  go,  that  it  would  rip  up  the  decks." 

The  second  mate  says :  "  The  mast  kept  lurch- 
ing ;  the  rigging  was  ultimately  cut  away,  and  then 
the  mast  went  over  the  side  to  starboard." 

Question:  "Why  was  the  port  rigging  cut 
away  P  " 

Answer :  "  To  let  the  mast  go." 

Question  :  "  Why  did  you  want  the  mast  to  go  P 

Answer :  "  Because  it  would  have  torn  the  ship's 
deck ;  it  would  have  opened  her  up."  Cross- 
examined,  he  says  :  "  If  it  had  broken  off  it  would 
have  been  a  different  thing  altogether.  We  were 
afraid  of  its  ripping  up  the  deck.  I  can't  say 
if  the  mast  would  have  gone  whether  we  cut  the 
port  rigging  or  not.  She  might  have  gone 
steadier  afterwards.  I  decline  to  speculate  on 
what  might  have  occurred.  I  know  that  if  the 
mast  had  not  gone  the  ship  would  have  opened 
out." 

The  expert  called  first  for  the  defendants  said 
that,  under  the  circumstances  described  in  the 
evidence  for  the  plaintiffs,  he  would  have  described 
the  mast  as  a  wreck — a  gone  mast.  On  cross- 
examination  he  said  that,  "  if  the  mast  had  been 
lurched  out  of  the  ship,  that  would  have  been  an 
extremely  dangerous  thing  for  the  vessel." 

The  other  experts  gave  evidence  much  to  the 
same  effect,  one  saying  that  "  it  (the  mast)  was 
an  impediment  to  the  adventure,  and  one  that 
it  was  desirable  in  the  interests  of  all  to  get  rid 
of."  Another,  on  cross-examination,  said,  that  if 
the  weather  had  moderated,  it  might  have  been 
possible  to  have  saved  the  mast,  but  difficult. 

The  substance  of  the  evidence  was,  first,  that  if 
the  storm  had  continued,  of  which  there  was  great 
probability,  the  mast  would  not  have  broken,  but 
would  have  gone  wholly  overboard,  tearing  up  the 
ship,  and  that  in  all  probability  the  whole  would 
have  been  lost;  secondly,  that  the  mast  might 
possibly  have  been  saved  if  the  weather  had 
moderated  quickly,  but  this  was  very  improbable ; 
thirdly,  that  the  mast  was  cut  away  not  as  a 
mere  incumbrance  like  a  mast  or  a  board  attached 
by  rigging,  but  for  the  purpose  of  preventing  its 
tearing  up  the  ship  and  sacrificing  the  adventure. 

The  learned  judge  concluded  his  summing  up 
as  follows:  "  xou  must  judge  for  yourselves, 
having  regard  to  all  the  circumstances,  the  state 
of  the  weather,  the  state  of  the  sea,  the  rigging 
gone,  and  all  the  circumstances  as  proved  by  the 
witnesses,  and  there  is  no  evidence  to  contradict 
it.  Are  you  of  opinion  that  that  mast  was  vir- 
tually a  wreck  and  valueless  and  gone  at  the  time 
it  went  over  P  " 

The  jury  found  that  the  mast  was  a  wreck;  and, 
in  answer  to  a  further  question  by  the  learned 
judge,  "Do  yon  find  whether  it  was  hopelessly 
lost  P"— "Yes." 

The  jury  found  for  the  defendant?,  and  a  rale 
was  obtained  for  a  flew  trial  on  the  grounds  of 

2  N 


546 


MARITIME  LAW  CASES. 


Or.  of  Aft .] 


ShKPHSKD  aJTD  OTEEBS  V.  KOTTGUI  ATO 


:&.** 


misdirection,  that  there  was  no  evidence  to  justify 
the  verdict,  and  that  the  Terdict  was  against  the 
weight  of  evidence. 

The  misdirection  complained  of  was  that  the 
judge  did  not  ask  the  jury,  M  Whether,  if  the 
weather  had  moderated,  the  mast  could  possibly 
have  been  saved." 

The  Common  Pleas  Division  (Grove  and  Lopes, 
JJ.)  thought  there  was  a  misdirection,  and  that 
the  verdict  was  against  evidence,  and  made  the 
rule  absolute  for  a  new  trial,  the  following  judg- 
ment being  delivered : 

July  12,  1877.— Grove,  J.  (after  stating  the  facts 
as  above). — The  rule  before  us  was  obtained  on 
the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  weight  of  evidence.  The  mis- 
direction complained  of  was,  that  the  judge  did 
not  ask  the  jury,  as  was  done  bv  Cleasby,  B. 
in  the  case  of  Carrie  v.  Coulthard,  (a)  "  Whether, 

(a)  COURT  OP  APPEAL,  WEOT1HN8TEr] 

Thursday,  Jam.  17, 1877. 

(Before  Cockburk,  C.J.,  8ir  W.  B.  Brett,  and 

Sir  B.  B  AGO  ALL  AY.) 

Corrii  v.  Coulthard. 

This  was  an  appeal  by  the  defendants  from  a  decision  of 
the  Court  of  Exchequer  refusing  a  rule  for  a  new  trial, 
appealed  from  on  the  ground  of  misdirection,  and  on  the 
ground  that  the  verdict  was  against  the  weight  of 
evidence. 

The  action  was  brought  by  the  owners  of  the  steamship 
Star  of  Erin  against  the  owner  of  eargo  on  board  that 
vessel,  to  recover  general  average  contribution  in  respect 
of  a  mast  of  the  steamship  alleged  to  have  been  sacrificed 
bv  the  master  of  the  steamship  for  the  general  benefit  of 
snip  and  cargo. 

The  cironmstances  as  stated  by  the  master  in  a  letter 
to  his  owners  were  as  follows :  "  Since  leevingthe  Lizard 
I  have  had  nothing  bat  gales  of  wind  from  W.S.W.  to 
N.W.  and  very  heavy  sea,  making  little  or  no  headway. 
On  the  11th  latitude  45°  :V>'  north,  longitude  8°  407  west, 
blowing  a  very  heavy  gale  of  wind  and  a  very  heavy  sea. 
Ship  hove  to  under  the  lower  maintopsail  on  the  port 
ta**k,  and  rolling  and  straining  very  heavily ;  at  t  p.m. 
the  mainmast  settled  down  in  the  ship  nbont  4in.,  very 
suddenly  slacking  up  the  rigging  and  allowing  the  mast 
to  roll  abont  heavily  ;  swiftored  the  rigging  together  to 
try  if  possible  to  save  it,  bnt  had  no  effeot ;  cat  away  the 
maintopmast  to  lighten  it,  thinking  to  be  ablo  to  save 
the  lower  mast,  but  the  wreck  not  clearing  properly,  the 
mast  still  kept  settling  down  in  the  ship.  B«  ing  afraid 
of  the  heel  of  the  mast  working  down  to  the  plating  and 
going  through  the  bottom  of  the  ship,  cut  away  the 
mainmast  oIho,  which  broke  3ft.  above  the  main  deck 
and  wont  over  to  leeward  clear  of  the  ship."  In  the 
evidenco  of  the  master  taken  before  an  examiner,  he 
said  :  "As  the  ship  rolled  the  mast  was  swaying  from 
side  to  f-ide  ;  we  tried  to  swifter  the  rigging  in  to  steady 
the  mast  if  possible ;  this  did  not  steady  the  mast,  but 
made  it  settle  more  into  the  ship  ;  if  the  heel  of  the  mast 
had  got  on  ono  of  tho  plates  in  the  vessel's  bottom,  it 
would  have  gone  through  her.  and  in  my  judgment  tho 
ship  would  then  have  foundered ;  when  I  saw  thi*,  I  deter- 
mined to  out  away  tho  topmast."  The  mast  was  an 
iron  cylindrical  mast  resting  in  the  iron  kelson  plate,  the 
edges  of  the  mast  going  to  the  end  of  the  plate.  The 
violence  of  the  storm  caused  tho  bottom  of  the  mast  to 
split  up ;  iron  forming  the  bottom  of  tho  mast  kept 
gradually  turning  up.  and  tho  mast  gradually  settling 
down,  and  this  gave  the  master  the  impression  that  the 
mast  wai  working  its  way  through  tho  bottom  of  the 
ship.  The  must  would  not  actually  have  worked  through 
the  bottom  of  the  ship,  and  would  not  have  been  lost 
without  the  ship  was  lost  at  the  same  time  from  some 
other  cause. 

The  action  was  tried  beforo  Cleasby,  B  ,  and  he  left  to 
the  jury  certain  question* on  which  they  found,  first,  that 
t*».«  must  was  not  valueless  as  a  mast  before  it  was  cut 
awnv  :  «.»emidlv.  that  if  the  weather  had  moderated  the 
in.ua  might  have  bi  en  saved  ;  and  thirdly,  that  the  master 


if  the  weather  haai  moderated,  the  awe 
possibly  have  been  awed."  JhrioriKf 
ment  another  question  oouuied  sous, 


in  eatting  the 

circumstances,  althooph  mists  tan  at  to 

the  mast  gome;  through  the  ship's  bottom 

C.  Bowtn  tar  the  appellants.— There*  Jatsi 
tary  sacrifice,  because  there  was  notmartok 


The  mast,  when  it  was  cut  away  «u  wmkmi 
and  there  can  be  no  asr  lines)  whore  thaw 
became  necessary  for  the  oaptaa  to  est 
as  a  matter  of  duty  to  his  owners,  to  sua  tar 
destruction,  and  tins  is  not  a  matter  for  j 
If  goods  or  part  of  a  ship  are  hi  sues  a 
the  case  of  burning  masts  or  sail*,  flat  fas;  ami 
troyed  eventually  by  cutting  them  or  tawsrf 
to  save  the  ship,  the  master  cannot  ertabfcai 
general  salvage : 

Parsons  on  Insurance,  212 ; 
Johnson  v.  Cftapstan,  35  L.  J.  21,  C.  P. :  2fc 
Gas.  O.S.  40*. 
If  the  mast  was  a  sooroe  of  danger  tofts 
master  was  bound,  in  his  daty  to  tat  onM 
away,  and  the  loss  falls  on  the  owner.  Ik 
no  ohoioe  and  made  no  selection  of  a  fkaj  to 

Cohen,  Q.C.,and  B.  Mathew,  for  the 
not  called  upon. 

Cockbubn,  C.  J— Assuming  the  f*et  nth 
wish  to  put  them,  can  they  get  out  of  tat "" 
there  is  a  common  adventure  r    Wsasmrs 
benefit  of  the  ship,  with  a  view  to  srotkaj, 
pro  tanto  to  save  the  eargo.    It  is  oat  tsaf  * 
the  mast  is  rubbish,  and  another  that  it  as  i 
of  danger  to  the  ship.     Sappose  tat  store' ' 
before  the  mast  was  thrown  overboard,  sri 
master  had  said,  "  It  is  useless;  I  wiD  taw  I 
board."     Then  it  might  he  called  rabke; 
was   not  in  that  condition.      It  maj  ha 
source  of  danger,  bnt  it  was  not  woraam 
just  like  the  ease  of  a  mast  struck  by 
which  the  mast  would  perish  if  it  vat 
is  the  osse  of  a  mast  which  weald  silk 
mast  were  it  not  that  it  got  loose  a&d  in 
and  fro,  and  might  damage  the  ship.  Tin* 
that  possible  damage  they  cut  itavaji^8. 
ceased  to  be  valuable  as  a  mast    When  tk  oi 
ia  in  such  a  condition  that  it  is  aboat  to  psaV 
no  sacrifice  ;   but  here  is  a  mast  vhka  s  s* 
mast,  but  it  becomes  a  source  of  danger, 
that  danger  it  is  out  away.    The  defendants    . 
there  must  be  selection  of  the  thing  strifes 
cannot  always  be  a  selection.    This  is  not*  * 
there  is  a  quantity  to  sacrifice,  and  the  mato  " 
the  throwing  overboard  of  aoertain  thing  wiE 
ship  the  moat.     When  yon  have  on  beard  itkaj 
a  source  of  common  danger,  you  cannot  ids*." 
sacrifice  that  particular  thing.    If  your  sets 
and  you  know  it  is  liable,  as  in  thia  cae. 
placed  and  do  damage — to  destroy  the  akf 
possibly,  the  only  thing  yon  can  cut  a«iJ» * 
you  cannot  select.    The  true  principle  ii  that  ev 
voluntarily  sacrifice  a  portion  of  the  ship  or  o"- 
benefit  of  both.    Suppose  a  ship  cerrriaf  i 
iron,  she  strains  in  a  very  heavy  sea,  and  it  s 
necessary  to  lighten,  and  the  master  tko* 
the  cargo ;  he  does  this  to  save  the  ikp  as 
any  remains.    It  is  done  for  the  commoi  £ 
not  see  any  difference  between  a  part  of 
the  rigging  in  such  a  condition  as  to  ease 
the  cargo  getting  loose.    One  is  the  ass* 
according  to  principle.     If  the  matt  vaaaJk| 
condition  that  it  would  have  gone  orerboaw i! 
time,  and  not  have  imperilled  the  vessel,  tk 
argument  has  some  foundation,  bat  if  tk] 
have  gone  through  the  ship,  and  etaieitf 
board  to  go  the  bottom,  that  would  be  ow 
I£  is  not  necessary  that  the  jodrnest  « 
should  be  borne  out  by  the  facts  wheataf 
examined  into.    It  is  enough  if  he  ei trass ' 
sound  ju  frment  under  all  circumstances.  I 
if,  in  the  judgment  of  the  master,  tat 
dttion  in  which  it  then  was.  would  not" 
cause  damage  to  the  ship,  he  would 
away.    It  was  not  useless,  for  ha  eesM 
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iportant  bearing  upon  the  case,  which 
nis:  whether,  at  the  time  the  mast  was 
ray,  the  purpose  for  which  it  was  cut  away 
»  Bave  the  adventure  by  preventing  the  mast 
g  up  the  ship,  to  which  the  evidence  very 
fly  pointed ;  or,  whether  it  was  out  away  as 
,  as  a  mere  incumbrance  or  lumber.  The 
on  was  very  much  discussed  by  the  Court  of 
1  in  Carrie  v.  CouUhard  to  which  we 
iresently  refer.  We  are  of  opinion  that  both 
lestions  just  alluded  to  should  have  been 
of  the  jury;  that,  although  the  learned  judge 
ly  to  them,  that  if  the  mast  had  not  been 
ay,  it  would  have  been  very  dangerous  for 
isel,  and  that  there  was  common  danger  to 
p  and  to  the  cargo,  he  does  not  put  these  as 
ns  to  the  jury  but  leaves  to  them  only  the 

d.  of  whether  the  mast  was  virtually  a 
kind  gone.  He  says :  "  As  to  putting  to  you 
r-,  if  the  weather  had  moderated,  it  might 
t«i  saved  in  a  storm  amounting  to  a  hurri- 
r  at  all  events  a  heavy  gale,  and  the  ship  in 
cmgh  of  the  sea,  and  the  weather  not  show- 
signs  of  improvement,  to  ask  you  whether, 

weather  had  moderated,  the  mast  might 
*en  saved,  seems  somewhat  out  of  place  in 
i*."  And  he  then  puts  the  question  which 
cits  at  the  close  of  the  summing  up.    We 

cap ;  it  would  still  serve  as  a  mast.  He  would  not 
"own  it  away  as  useless  or  valueless  if  he  had  not 
its  then  position  was  calculated  to  injure  the 
lie  jury  found  he  was  right  in  supposing  there 
tger,  and  but  for  that  supposition  he  would  not 
nohed  the  mast.  The  question  in  all  this  case  is, 
ather  the  event  shows  the  wisdom  of  what  was 
tt  whether,  under  all  the  circumstances,  it  was 
!**rise  of  a  reasonable,  prudent,  sound  judgment. 
a*ter  must  exercise  his  judgment.  Here  the  mast 
Oting  to  and  fro,  and  the  rigging  was  loose  ;  he 
^r  the  mast,  not  because  of  its  value  or  want  of 
i  a  mast,  but  because  he  thought  its  condition  was 

•  be  destructive  to  the  vessel.  Therefore  it  shows 
trway  the  mast  as  a  sacrifice  for  the  benefit  of  ship 
30.    He  sacrificed  the  mast  because,  if  it  had  been 

to  remain  where  it  was,  it  would,  in  his  judgment, 
cL  to  the  common  destruction  of  mast,  ship,  ana 

I  agree  that  if  a  thing  is  in  the  act  of  burning, 
onot  be  saved,  if  it  must  go,  as  in  the  case  of 

•  or  mast  on  fire,  and  it  is  thrown  overboard,  it 
sxnriah  without  any  intention  of  sacrifice;  but 
■ere  is  no  such  certainty  of  its  perishing,  except 
event  of  the  common  destruction  of  the  whole 
ue,  if  the  master  thinks  it  will  cause  the  destruo- 
the  ship,  and  he  sacrifices  it,  that  is  a  voluntary 

e,  giving  a  right  to  a  olaim  for  general  average. 

v\  B.  Brett. — If  a  sacrifice  is  made  both  for  the 
of  ship  and  cargo,  it  is  general  average ;  that  is 
definition  of  general  average.  If  it  is  both  for  the 
of  ship  and  cargo  that  the  thing  should  be  done,  it 
va  the  duty  of  the  master  to  make  a  general  average 
d  although  be  may  have  been  bound  to  do  so  here, 
tas  still  been  a  sacrifice.  If  this  had  been  a  sound: 
and  the  rigging  had  been  lost,  what  could  the 
mts  have  said  then  ?  Their  point  is  that  the  mast 
•eok ;  that  it  was  no  loss  at  all.  When  masts  are 
overboard,  and  are  floating  alongside,  attached 
ringing,  and  are  then  cut  away,  it  is  settled  that 
a  general  average  loss  if  they  are  cut  away  for  the 
of  ship  and  cargo.  If,  at  the  moment  you  sacrifice 

•  it  is  of  no  value,  whatever  future  circumstances 
trise,  then  if  there  is  a  sacrifice  there  is  no  loss ; 
sn,  if  under  a  change  of  circumstances  the  thing 
be  of  value,  there  is  not  only  a  sacrifice  bat  a 

L  Baqoallat  concurred. 

I.— The  above  judgments  were  not  delivered  con- 
••Jy.  as  given,  but  are  compiled  from  the  answers 
iy  the  court  to  the  arguments  of  counsel ;  and  are  I 
rom  the  shorthand  writers'  notes.— En.  j  I 


are  further  of  opinion  that,  assuming  the  question 
which  we  have  stated  to  have  been  put  to  the  jury, 
and  the  jury  had  found  for  the  defendant,  that 
finding  would  have  been  wrong  and  against  the 
weight  of  evidence.    In  our  judgment,  the  benefi- 
cial objects  of  the  doctrine  and  law  of  general 
average    would    be  frittered  away    if,   where  a 
sacrifice  is  made,  as    seems   obviously   the  case 
here,  to  save  the  whole  adventure,  the  sharing  the 
burden  of  such  sacrifice  could  be  made  to  depend 
upon   nice    questions  of  probability,  afterwards 
discussed,  as  to  whether  the  thing  might  or  might 
not  have  been  saved.    In  ordinary  questions  of 
general  average    it    is    presupposed   that   great 
danger  exists  to  the  ship  and  cargo,  and  in  those 
cases  the  probability  is  that  the  thing  sacrificed 
would  have   gone  with   the  whole  venture,  and 
therefore  it  would  be  the  sacrifice  of  a  probably 
valueless  thing.    Here,  if  the  mast  had  gone,  the 
ship  would  probably  have  gone  with  it.    The  ship 
was  probably  saved  by  the  sacrifice  of  the  mast. 
The  evidence  appears  all  one  way  on  this  point. 
The  case  differs  in  our  judgment  from  those  of 
cutting  away  wreck,  as    hypothetically  put  by 
Willes,  J.  in  the   case  of    Johnson  v.  Chapman 
(19  C.B.  N.  S.  563;  2  Mar.  Law  Cas.  O.  S.  404), 
where  he  supposes  a  case  of  part  of  a  mast  going 
overboard,  with  spars  and  sails  attached  to  it,  and 
hanging  by  a  stay,  battering  and  adding  to  the 
danger  of  a  vessel.    There  the  wreck  is  real  not 
anticipatory,  and,  as  Willes,  J.  observes,   "you 
cannot  keep  it,  there  is  no  intentional  sacrifice  in 
cutting  it  away."    Here  the  mast  was  sound  and 
entire,  and  a  mast  it  was  in  its  usual  place,  though 
lurching  from  the  rigging,  being  gone  on  one 
side.    It  would  defeat  the  main  utility  of  general 
average   if,     at   a  moment    of    emergency,    the 
captain's  mind  were  to  hesitate  as  to  saving  the 
adventure  through  fear  of  casting  a  burden  on 
his  owners.     What  was  the  pressing  necessity 
here  at  the  time  of  the  act  P    The  prevention  of 
the  ship  being  torn  up  and  lost.   Wreck  is  hardly 
an  accurate  term    for   contingent  wreck.     The 
making  the   potential  the    same  as  the   actual, 
we  cannot  help  thinking,  will  much  embarrass  the 
law  on  this  subject,  and  the  judgment  of  experts 
as  to  probabilities  after  the  event  is  a  very  dan- 
gerous criterion  for  a  jury  to  be  guided  by.    The 
case  of  Oorrie  v.  CouUhard  (see  note,  p  546)  is 
almost  identical  in  facts  with  this  case ;  indeed,  in 
our  judgment,  it  is  identical  in  so  far  as  the  legal 
question  is  concerned.    That  case  is  not  reported, 
but,  by  consent  of  counsel  on  both  sides  in  this 
case,  we  have  been  furnished  with  the  shorthand 
writer's  notes  of  it.    The  Court  of  Appeal,  con- 
sisting of  the  Lord  Chief  Justice  of  England,  Sir 
B.  Brett,  and  Sir  R.  Baggallay,  gave  no  formal 
judgment,  but  their  observations  in  the  case  on 
the  motion  by  way  of  appeal  from  the  Exchequer 
Division,  are  all  one  way,  and  wholly  in  point  as  to 
the  present  case.  There  the  mast  (an  iron  one)  be- 
coming loose,  the  captain  feared  (though  it  turned 
out  afterwards  without  cause)  that  it  would  go 
through  the  bottom  of  the  ship,  and  he  cub  it 
away.      The  same  contention  was  put    forward 
there  as  here,  but  the  jury  found  for  the  phiiutii?, 
i.e.  in  favour  of  general  average,  Baron  Clcasby 
asking  then  whether,  if  the  weather  had  mode- 
rated, the  mrst  could  possibly  have  been  saved. 
But  the  observations  ox  the  court  go  mnch  fur- 
ther than  en  the  mere  question,  whether  the  direc- 
tion of  the  judge    was  right.    The  Lord  Chief 
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Justice  BayS  :  "It 
ment  of  the  mastt 
facta  when  the;  c 
enough  if  he 

ci  rcnm  a  tan  ce  a . 


not  necessary  that  the  judg- 
should  be  borne  out  by  the 
le  to  be  eiamined  into;  it  is 
his  judgment  under  all  the 
He  must  exercise  bis  judg- 
ment. He  outs  away  the  mast,  not  because  of  its 
value  as  a  mast,  but  because  he  thinks  its  condi- 
tion is  likely  to  be  destructive  of  the  vessel.  .  .  . 
If  the  danger  is  that  the  mast  will  perish  at  the 
same  time  that  it  causes  tbe  perishing  of  the  ship, 
and  it  is  cut  away  for  the  purpose  of  preventing 
peril  to  the  ship  and  its  own  destruction,  is  not 
that  general  average?  .  .  .  Whatever  be  the  con- 
dition of  tbe  mast,  it  was  a  source  of  danger  to  the 
ship."  The  Lord  Chief  Justice  says  muoh  more 
to  the  same  effect.  Sir  Baliol  Brett  says :  "  You 
do  not  mean  to  say  it  was  so  valuless  that  a  man 
in  a  calm  would  have  thrown  it  overboard ;  it  was 
worth  money.  .  .  .  Wreck  means  rubbish,  I  sup- 
pose. ...  If  it  is  done  for  the  benefit  of  the  ship 
and  cargo,  then  it  is  general  average."  In  the 
present  case,  it  appears  to  us.  tho  evidence  is 
greatly  preponderating,  that  the  mast  was  cut 
away_  for  [the  benc6t  of  the  ship,  cargo,  and  crew, 
that  it  was  not  actual  wreck,  and  was  not  cutaway 
as  such.  Mr.  Phillips,  a  high  authority  on  this 
subject,  says  (Phillips  on  Insurance,  sect.  1271): 
"  If  the  thing  abandoned  is  so  exposed  to  destruc- 
tion that  it  cannot  possibly  be  retrieved  and  saved, 
and  its  abandonment  cannot  possibly  contribute 
to  the  safety  of  the  crew  and  ship,  cargo  or  freight, 
there  may  be  grounds  oF  objection  to  contribution; 
but,  in  case  of  such  objection,  the  construction 
will  be  very  liberal  in  favour  of  contribution." 
Being  of  opinion  that  the  question  of  the  mast 
being  saved  was  pat  to  tho  jury  as  one  of  proba- 
bility and  not  of  possibility,  that  no  question  was 
left  to  them  as  to  the  purpose  for  which  the  mast 
was  cut  away,  and  that  contingent  wreck  was 
treated  by  the  judge  as  though  it  were  actual 
wreck,  we  think  there  should  be  a  new  trial.  We 
also  think  that,  although  the  learned  jndgo  is  not 
dissatisfied  with  the  verdict,  yet,  that  the  verdict 
was  against  tbe  weight  of  evidence,  regarding  thu 
evidence  from  tho  point  of  view  we  have  regarded 
it  in  this  judgment. 

The  defendants  appealed  from  this  decision. 

Nov.  23,  1877.— Butt,  Q.C.  ami  /.  C.  Maithcu> 
for  the  defendants.  —  If  the  jury  had  said  it 
was  impossible  to  save  the  mast,  then  the 
verdict  must  have  been  for  tho  plaintiffs.  In 
Oom'e  v.  Coullharit  (see  note,  ante  p.  54G)  a  claim 
was  allowed  for  general  average  ;  but  thou  there 
tho  mast  was  not  hopelessly  lost.  If  a  thing 
is  cut  or  cast  away,  on  the  ground  that  it  is 
endangering  tho  whole  adventure,  and  is  itself 
in  such  a  condition  that  it  must  perish,  even 
if  the  rest  of  the  adventure  be  saved,  then  its 
destruction  gives  no  ri*o  to  general  average  con- 
tribution ;  for,  if  a  tiling  must  be  hopelessly  lust, 
it  can  muke  no  difference  if  it  bo  tin-own  over- 
board a  few  minutes  before  it  would  go  of  its 
own  accord.  They  cited  and  referred  to 
2  Parsons  on  Insuranee  213  (note|  j 
Crock,!,  v.  Ih-.'.ljf,  :i  Paiif.  i:m; 
Slater  v.   Hayward    Railway    Company,  26  Conn. 

Let  v.'  Gri«iirn,  5  Dnar.  100  : 

John$on  v.  Chilian,  13  C.  B.  N.  8.  5G3 ;  35  L.  J. 
23  C.  P. ;  2  Mar.  Law  Cas.  O.  S.  4ttt. 
Cohen..  Q.C.  and  MrL-od  iff.  Sntlim  with  them) 
f..i  plaintiffs.-  Jn  J„l,„r<.„  \.  (.7ihj>»i«ii  {ubl  *«,,.) 


the  cargo  was  uu  stowed,  and  was  bnabti| 
bulwarks,  and  there  was  therefore  no 
hope  of  saving  it.  Bat  in  this  caw  the  meal 
sound,  and  there  waa  no  fear  of  the  nggmf  WB 
ing.  It  was  lurching  violently,  and  u>  stiff 
rest  of  the  adventure  they  cat  it  any.  hi4B 
mitted  that  tbe  finding1  of  tbe  Coma*  h 
Division  waa  right,  that  no  Terdict  of  i.enn 

El-event  what  was  an  intentional  ietsss  a 
eing  anything  else  than  a  bbom  for  p  ' 
average  contribution.  They  cited 
Phillips  on  Insurance,  1718. 
J.  0.  Matthew  replied. 
Beam  well,  L.J. — I  am  of  opinion  ia 
appeal  mast  be  allowed.  I  thiuk  tnuimn 
question  was  left  to  the  jury,  and  thai  itKtro 
was  given  on  sufficient  evident-.'  'i'tH  Dm 
below  in  their  judgment  found  lo  difficultly 
law  of  the  case,  but  thought  my  brother  S!  i 
did  not  leave  to  the  jury  what  be  diJ  'am* 
possibility.  Now,  I  think  that  he  lefitlei 
question  to  them.  From  the  evidence  i 
captain,  tbe  mast  was  a  lost  ma*  lodin.  " 
gone  in  a  short  time,  and  the  jgryfbandd 
woe  "  hopelessly  gone  "  before  it  ww  at* 
The  question  was,  how  was  its  dutnidMil 
finished  t  My  brother  Brett  has  written  »■ 
very  useful  definition  of  sacrifice,  whirl  ill 
asked  him  to  read  in  bis  judgment;  k^kti 
part,  I  think  that  when  the  thing  a' ' 
sacrificed  has  some  peculiar  om 
to  it,  bo  tbat,  if  the  rest  of  the  w! 
saved  or  lost,  the  specific  thing  mast  jabeJi 
then  there  is  no  sacrifice  entitling  I 
average.  This  waa  tbe  case  tere. 
must  have  been  lost  whether  tbe  mw 
port  or  not.  There  was  no  sacrifice  im  is  3 
to  average  contribution.  Why 
On  account  of  the  imperfect  manner  it  «i  _ 
for  the  port  rigging  had  given  way.  1  aunts! 
agree  with  the  view  the  court  belli"  itnm 
of  what  my  brother  Maoisty  did  siju duff 
I  think  he  put  tbe  proper  question  veiling 
ciscly  to  them. 

Brett,  L.J. — I  am  also  of  opinion  ihuibibs* 
judge  left,  the  right  question  to  the  jorv,  ud> 
their  verdict  was  correct,  and,  therein".  J 
hero  there  is  no  claim  for  general  iranr.  * 
question  is,  strange  to  pay,  a  not 
average,  snd  what  must  subsist  to  fcstif' 
often  been  discussed,  but  the  word  "a™ 
has  never  before  been  thorongblj  ■■J 
nor  have  the  conditions  necessnr. ■  .'•■- 
sacrifice  ever  been  laid  down.  The  msa' 
before  the  court  in  Carrie  v.  £V''<  ;.«: 
autt  p  546),  but  in  that  case  it  was  not  MB* 
define  sacrifice  so  accurately  as  nc".  I  •J*1 
my  Lord  that  the  question  left  >>;  o?  ■" 
Man i sty  to  tbe  jury  was  substantia.;.  '■''-■■ 
which  the  court  below  say  ought  to  b.^:'- 
to  them.  The  word  "possible"  asu-sim*1 
of  law  does  not  mean  "  mathematical.1  ,,r ' 
cally  possible  ;"  it  is  used  in  the  •&&>■  ** 
used  in  tbe  ordinary  concerns  of  life. 

The  sacrifice  here  is  said  to  have  BBJ 
cutting  of  the  rigging  in  order  to  e»n*t*; 
the  mast,  and  the  question  here  i*  *t.f"'"'.'' 
this  was  an  act  of  sacrifice.  I  willa.-^ 
master,  when  he  cut  the  rigging,  cut  o* 
sacrifice  the  mast  in  order  to  save  iht  s  "■■- 
cargo,   and  that  he  did  not  tliiut  it  wm< 
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time   (as,  if  he  had   not  held  that 

there  would  have  been  no  question). 

sacrifice  anything  P  Consistently 
ion  of  this  court  in  Oorrie  v.  Ooult- 

accordance,  as  it  seems  to  me,  with 
mated  by  the  court  in  that  case,  the 
Dosition  may  be  stated :  If  anything 
ip  which  is  cut  or  cast  away,  because 
ing  the  whole  adventure,  is  in  such 

itself,  or  in  such  a  condition  from 
instances  that  it  must  itself  certainly 
tgh  the  rest  of  the  adventure  should 
lout  the  cutting  or  casting  away, 
ruction  of  the  thing  gives  no  claim 
rerage.     Or  the  proposition  may  be 

following  terms:  Where,  whether 
upon  as  the  act  of  sacrifice  had  been 
be  thing  in  respect  of  which  contri- 
ved would,  by  reason  of  its  own  state 

of   the  condition    in  which  it  is 

been  of  no  value  whatever,  or 
been  certainly  or  absolutely  lost 
although  the  rest  of  the  adventure 
d,  there  is  nothing  lost  to  the  owner 
d  therefore  there  is  nothing  sacri- 

0  say,  there  is  no  sacrifice. 

m  of  stating  the  result  of  these  pro- 
»  say  that  there  is  nothing  in  respect 
neral  average  contribution  could  be 
i8e  the  thing,  in  respect  of  which  the 
s  claimed,  was,  when  the  act  relied 
b,  of  no  value  whatever  to  its  owner. 
r,  therefore,  with  regard  to  this  case, 
i  no  sacrifice,  or,  alternatively,  that 
othing  in  respect  of  which  the 
claim  contribution.  They  cannot 
aspect  of  loss  to  themselves,  for  by 
8  they  have  lost  nothing ;  there  has 
ice,  for  nothing  has  been  sacrificed ; 
ing  for  whioh  general  average  on- 
>e  claimed,  for  nothing  was  lost, 
n  left  to  the  jury  was,  as  I  read  it, 
bing  of  the  rigging  took  place  was 
ich  a  condition,  through  the  slacken- 
rboard  rigging  and  the  violence  of 
d  the  practical  impossibility  of  the 
in  time  to  save  the  mast,  that  it  must 
whether  the  ship  was  saved  or  not  P 
found  that  it  would  have  gone  over- 
whether  the  act  relied  on  was  done 
aerefore  the  act  relied  on  was  not 
rifioe,  and  therefore  has  caused  no 
lipowner,  and  he  has  no  claim  for 
jje.  The  case  of  Oorrie  v.  Ooulthard 
stent  with  this,  because  there  the 
find  that  the  mast  was  hopelessly 

— I  am  of  the  same  opinion.  I  think 
was  hopelessly  gone  at  the  time  of 
ihe  rigging,  and  by  hopelessly  I  mean 

1  common  sense,  according  to  the 
e  of  human  events,  it  was  impossible 
jeen  saved,  and  the  jury  found  this 
lk  were  justified  in  their  finding  by 

The  experts  were  clear  that  the 
fe  gone  overboard  anyhow,  and  that 
3  only  hastened  it  by  two  or  three 
e  this  justify  a  claim  for  general 
ink  not.  Where  a  part  of  a  common 
bandoned  to  sav#t  the  rest,  then  all 
•operty  is  saved  mast  contribute  to 
>se  whose  good*  have  been  «w?rin>*»d, 


and  the  various  portions  of  the  ship  must  be  con- 
sidered as  the  goods  of  the  master  if  they  are 
sacrificed  to  save  the  cargo ;  there  is  no  reason 
why  he  should  bear  the  loss,  and  the  question  to 
be  considered  in  estimating  the  value  of  his  loss 
is  what  the  value  of  his  property  would  have  been 
had  it  not  been  abandoned.  It  is  necessary  that 
there  should  be  a  voluntary  abandonment,  and 
this  case  must  be  decided  by  an  application  of 
that  principle.  But,  where  the  thing  abandoned 
was  in  such  a  condition  that  it  must  have  been 
lost  anyhow,  the  hastening  on  of  its  destruction 
is  not  a  voluntary  abandonment,  and  cannot  be 
sufficient  ground  for  contribution.  This  loss  was 
not  caused  by  the  act  of  the  master,  but  by  the 
peculiar  peril  of  the  thing  itself. 

Appeal  allowed. 

Solicitors  for  plaintiffs,  Lewis  and  Watson. 

Solicitors  for  the   defendants,  Hollams,  Son, 
and  Coward. 


HIGH   COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Reported  by  J.  M.  Lilt,  Esq.,  Burricter-at-Law. 

Monday,  Feb.  4, 1878. 

(Before  Cockbuen,  0. J.,  Mbllor  and  Makistt,  JJ.) 

Ex  parte  Storey. 

Wreck  Commissioner— Stranding  of  ship  without 
serious  damage — Power  of  commissioner  to  sus~ 
pend  master's  certificate — Merchant  Shipping  Act 
1864  (17  &  18  Vict,  c  104),  ss.  242,  432,  433— 
Merchant  Shipping  Act  1862  (25  %  26  Vict.  c.  63), 
s.  23— Merchant  Shipping  Act  1876  (39  $  40 
Vict.  c.  80),  ss.  29,  32. 

The  Merchant  Shipping  Act  of  1876  transfers  to 
the  Wreck  Commissioners  appointed  under  that 
Act  the  jurisdiction  to  suspend  certificates  con- 
ferred uvon  justices  of  the  peace  by  prior  Mer- 
chant Snipping  Acts,  and  does  not  enlarge  such 
jurisdiction. 

By  the  Merchant  Shipping  Act  1854,  ss.  242,  432, 
the  Board  of  Trade  might  suspend  the  certificate 
of  a  master  of  a  ship  if  upon  investigation  before 
justices  it  was  reported  that  serious  damage  to 
the  ship  was  caused  by  the  wrongful  act  or  default 
of  such  master. 

By  the  Merchant  Shipping  Act  1862,  s.  23,  the  juris- 
diction of  the  Board  of  Trade  to  suspend  the  cer- 
tificate was  transferred  to  the  justices  themselves. 

By  the  Merchant  Shipping  Act  1876,  s.  29,  a 
"  wreck  commissioner  "  has  the  same  jurisdiction 
and  powers  as  are  conferred  by  the  Act  of  1854 
on  two  justices, "  and  all  the  provisions  of  the  Mer- 
chant Shipping  Acts  of  1854  to  1876  with  respect 
to  investigations  conducted  under  ihe  Merchant 
Shipping  Act  of  1854  apply  to  investigations  held 
by  a  wreck  commissioner. 

And  by  sect.  32  of  the  same  Act,  whenever  any  British 
ship  has  been  "  stranded  or  damaged,"  the  Board 
of  Trade  may  cause  an  inquiry  to  be  mads, 
"  and  aU  the  provisions  of  the  Merchant  Shipping 
Act  shall  apvly  to  any  such  inquiry  as  if  it  had 
been  held  under  the  Merchant  Shipping  4c*  1854." 

Held,  that  the  Wreck  Commissioner  has  no  jurisdic- 
tion to  suspend  a  certificate  in  a  case  where  a 
ship  has  been  stranded  but  not  damaged,  and  a 
rule  for  a  certiorari  to  quash  the  suspension  by 
him  of  n  certificate  in  svch  esse  made  ah*"luie* 


MARITIME  LAW  CASES. 


Ex  parte  Stout. 


division  the  decision  and  judgment  made  by 
II.  ('.  Uoibeiy,  Esq.,  Wreck  Commissioner  of  the 
United  Kingdom,  on  the  28th  Not.  1877,  whereby 
he  directed  that  the  certificate  of  Mark  Storey, 
the  master  of  the  steamship  Ayton,  should  be 
.-u  -[n.-udi'il  for  six  calendar  months.  The  snid 
ship  bad  been  stranded,  bat,  according  to  the 
finding  of  the  commissioner,  neither  seriously  or 
materially  damaged,  off  the  west  coast  of  the 
Morca.  The  question  for  this  court  was  purely 
one  of  law,  and  turned  upon  the  construction  of 
the  following   sections  of  the  Merchant  Shipping 

Merchant  Shipping  Act  1854,  s.  242:  (a) 
The  Board  of  Trade  mar  (Depend  or  cancel  tbs  certi- 
ficate (whether  of  competency  or  service)  of  any  muter 
urinate  in  the  following  cases  (that  is  to  1*7) ; 

(1)  If  upon  any  investigation  modem  pursuance  of  the 
last  preceding  section,  he  is  reported  to  be  incompetent, 
or  to  have  been  guilt;  of  any  gross  act  of  misconduct, 
drunkenness,  or  tyranny. 

(2)  If  upon  any  investigation  conducted  under  the  pro- 
visions contained  in  the  eighth  part  of  this  Act,  or  noon 
any  investigation  mode'by  a  naval  court  constituted  as 
hereinafter  mentioned,  it  is  reported  that  the  lose  of 
abandonment  of,  or  serious  damage  to  any  ship,  or  loss 
of  life  ha*  been  caused  by  his  wrongful  act  or  default. 

(3)  If  he  is  superseded  by  the  order  of  any  admiralty 
oonrt  or  naval  of  oourt  constituted  aa  hereinafter  men- 
Ill  If  he  is  shown  to  have   been  convicted   of  any 

offence. 

I.ij  If  upon  any  investigation  made  by  any  oourt  or 
tribunal  authorised  or  hereafter  to  be  authorised  by  the 
ii'k'i-1  .-iiiviCauthority  in  any  British  possession  to  make 
ii;.|iiir>-  into  charges  of  incompetency  or  misconduct  on 
the  part  of  masters  or  mates  of  ships,  or  as  to  shio- 
wrecks  or  other  casualties  affecting  ships,  a  report  is 
made  by  snch  court  or  tribunal  to  the   effect  that  he  has 

ne--,  or  tyranny,  or  that  the  loss  or  abandonment  of   or 

■  km.tu'r  t..  liny  ship,  or  lo*»  uf  life,  has  bBen  caused  by 
his  wrongfnl  net  or  default,  and  such  report  is  confirmed 
by  ill-  governor  or  person  administering  the  government 
f  such  possession. 

And  every  muter  or  mate  whose  certificate  is  can- 
cell  nd  or  snMpf-ii'U-d  shall  deliver  it  tii  Hie  Hoard  ol'Trii <lc. 
or  as  it  directs,  and  in  default  shall,  fur  each  offence, 
incur  a  penalty  not  en-ceding  :/'!.-,  and  the  Board  of 
Trade  may  a(  any  sabse-inent  tiaie  grant  to  any  person 
»hi.-L'  ccrtitii-ulr.  ha*  hi.'iii  ['am'i.'Ui'd  a  new  certificate  of 
the  same  or  of  any  lower  grade. 

Sect.  «2 : 

In  any  of  the  SMM  following  1  (that  is  to  say) 

Whenever  any  ship  is  lost,  nl.auiloneil.  .,r  ui*leri:.lly 
da:;::  mi  ■■!.  0:1  or  nsiir  the  coasts  of  the  United  Kingdom  : 

Whenever  any  ship  causes  loss  nr  material  damage  to 
any  other  ship  on  or  near  sni'h  coasts  : 

Whenever,  by  reason  of  any  casualty  happening  to  or 
on  hoard  of  any  ship  on  or  near  such  coasts,  loss  of  life 


ca-i!:ilty  happens  elsewb 
thereof  al~~ — 

Iv'nfi 


.bandonment,  damage, 
<«uiiia.iud  any  competent  witness 
foand  at  any  place  in  the  Unit 


h'Upt'lfHN  : 

It  shall  be  lawfal  for  the  inspecting  ol 
guard,  or  the  principal  officers  of  customs  resiuui 
near  the  place  where  such  loss,  abandonment,  damage, 

■  ir  ci.-ualtv  n,  ■cm-red,  if  the  sum"  oecurri'd  on  .ic  near  1 1." 
coasts  of  the  L'nitod  Kingdom,  bnt,  if  elsewhere,  at  or 

(a)  By  s.^rt  of  the  Merchant  Shipping  Act  ISft!  do  &  ->o 

Vict.  c.  r;ii.  din  power  ot  cancel!  inn  or  suspending  1  lie 
o.-riiii.'aic  ui  MiriHicr  or  untie  by  tlic  L'l'Jiid  section  of  the 
principal  Act  f-utderved  <m  the  Heard  of  Trade  -li-.H 
<->cp'  in  "...  !-..  i  1,  .;.i.  d  for  by  (be  f  Mirth  paragraph 
of  |lii>  s  I'd  -c.-ii.,qi  xr-t  iii  unil  be  ricrdsed  i.v  the  local 
in. trine  1.,  i-,l  n.i-i-tril,-.,  naval  cunr'.  ndniir'ili  v  court. 
-'  ■  h  the 


any  other  person  appointed  for  — 

of  Trade,  to  make  inquiry  respecting  ia;i  Lai 
men t, 'damage,  or  casualty  ;  and  he  ihaE !.: p. 
have  all  the  powers  given  by  the  first  vmtdf 
nspectora  appointed  By  the  aaid  board- 
Sect.  433  i 

If    it  appear  to  snob   officer  or  p* 
either  upon  or  without  a\ny  snch  prali 
aforesaid,  that  a  formal    iovestigatioii 
pedient,  or  if  the  Board  of  Trade  so 
apply  to  any  two  justioea  or  to  a  (tape 
to  hear  the  case ;  and  snch  justices  or 
thereupon  proceed  to  bear  and  try  ths  ■ 
that  purpose,  so  far  as  relates  to  tl 
parties,  compelling  the  attendance  of  ■ 
regulation  of  the  proceedings,  have  the  an' 
the   same  wore  a  proceeding  relating  In  a  . 
canse  of  complaint  upon  which  they  or  ht  Ian  I 
make  a  summary  conviction  or  Order,  01  Ml* 
aa  ciroum  stances  permit ;  and  it  shall  bs  aa  r 
officer     or    person     as    aforesaid    to  tspi 
management  of  the  case,  and  to  render  mil 
the  said  justices  or  magistrate  aa  is  in  ki 
upon  the  conclusion  of  the  cue  theiaid-tia 
trate  shall  send  a  report  to  the  Board  of  Ta* 
ing  a  full  statement  of  the  cafe  and  id  thecal ' 
thereon,  accompanied  by  snch  report  of  ■  a* 
the  evidence,  and  such  observation*  (if  aaylssl 
may  think  fit. 

Merchant  Shipping  Act  1876, 

For  the  purpose  of 


!*lZ 


Ful  for  the  Lord  High  Chancellor  of  Oral 
appoint,  from  time  to  tune,  some  ft*  — — ■ 

be  a  wreck  commissioner  or  Wteok  

United  Kingdom,  so  that  there  shall  art  ta 
three  snch  commissioners  at  any  one  f —  " 
any  snch  wreck  oommiasioner  .  .  . 

It  shall  be  the  duty  of  a  wrack  «._ 
request  of  the  Board  of  Trade,  to  holdinyfon»! 

Sdon  into  a  loss,  abandonment,  dsmaflt, « 
s  Act  called  a  shipping  casualty)  tuxta 
part  of  the  Merchant  Shipping  Act  UHi 
purpose  he  shall  have  the  same  juhsdicuuti 
as  are  thereby  conferred  on  two  jnstiow,  ui 
visions  of  the  Meroha.nl  Shipping  Acts  1S54 1 
respect  to  investigations  conducted  saw*  &' 
of  the  Merchant  Shipping  Aot  1851,  shall  iffij 
tigations  held  by  a  wi 
Seot.  32 : 

In  the  following  cases  ; 
(11  Whenever  any  ship  on  or  dost  tfeasaj 
United  Kingdom,  or  any  British  M ' 
has  been  stranded  or  damsfsd.  H  " 
is  found  at  any  place  in  the  Units 
(2)  Whenever  a  British  ship  has  bun 
posed  to  have  been  lost,  and  say 
obtained  in  the  United  Kingdom*-, 
stances  under  which  she  proteeisi »  *" 
last  heard  of  ; 
the   Board  of   Trade    (without  prejadics 
powers)  may,  if  they  think  fit,  cams  u 
made,  or  formal  investigation  to  be  ■»-_, 
provisions  of  the  Merchant  Shipping  Act!  is* 
shall  apply  to  any  snch  inquiry  or  iniWP** 
had  been  made  or  held  under  the  <i«w 
Merchant  Shipping  Aot  ISM, 

G.  S.  Bowen,  for  the  Board  oFTrsdfci 
cause,  read  and  adopted  as  hia  argua*" 
lowing  extract  from  the  judgment  iH 
Commissioner:— -"The  432nd  eecum,  • 
flection  of  part  VIII.  of  the  'Mardiml 
Act  1854,  defines  certain  case*  in  »H* 
may   be  held,  these  cases  being,  '** 
ship  is  lost,  abandoned,  or  materially* 
when  she  has  caused  '  toss  or  tnstawl 
any  other  ship,'  or  when  there  bsfjfl 
life ;'   and  it  goes  on  to  provide 
anDOinted  to  hold  the  luoeirv  sw 


MARITIME  LAW  OASES. 


551 


Ex  parte  Storey. 


[Q.B.  Diy. 


Trade.  And  sect.  242  of  the  same 
the  Board  of  Trade  may  suspend 
tificate  of  any  master  or  mate  if, 
gation  cond acted  under  the  pro- 
ffhth  part  of  this  Act  ....  it  is 
ilo88,  or  abandonment  of,  or  serious 
hip,  or  loss  of  life,  is  caused  by  his 
default.'  Since  then,  the  power 
3pend  the  certificate  has,  by  the 
;he  Merchant  Shipping  Act  1862, 
from  the  Board  of  Trade  to  the 
al  '  by  which  the  case  is  investi- 
And  by  sect.  33  of  the  Merchant 
76  it  is  provided  that  an  inquiry 
henever  any  ship  on  or  near  the 
Inited  Kingdom  or  any  British 
has  been  stranded  or  damaged,' 
rd  '  materially ;'  and  it  goes  on  to 
he  provisions  of  the  Merchant 
1854  to  1876  shall  apply  to  any 
investigation  as  if  it  had  been 
ler  the  eighth  part  of  the  Merchant 
854.'  Now  it  was  contended  on 
ster,  that  on  the  true  construction 
s,  the  court  has  only  power  to 
d  an  officer's  certificate  if  serious 
lage  had  been  done.  It  was  ad- 
nad  full  power  under  the  Act  to 
9  stranding,  and  might,  if  we 
censure  the  master  for  any  mis- 
i  we  might  deem  him  guilty,  but 
the  Legislature  has  given  us  no 
to  suspend  or  cancel  his  certificate 
naterial  or  serious  damage  having 
vessel.  To  this  it  was  first  objected, 
Board  of  Trade,  that  in  this  case 
material  or  serious  damage  to  the 
tison  of  60  tons  of  coal.  He  said 
sssential  that  the  damage  should 
:  the  vessel ;  that  if,  for  instance, 
or  rigging  had  been  injured,  that 
terial  or  serious  damage  to  the 
le  coals  supplied  the  motive  power 
>y  must  be  regarded  as  a  portion 
t,  and  that  the  loss  of  them  would 
1  serious  loss.  I  can  quite  under- 
might  be  a  case  in  which  the  loss 
lara  a  steamer  might  be  a  material 
to  the  vessel,  but  in  this  case  the 
o  have  left  Port  Said  with  200  tons 
her  daily  consumption,  we  are  told, 
»ns,  and  consequently  the  jettison 
i  could  hardly  be  regarded  as  a 
ial  damage  within  the  meaning  of 
i  bound,  therefore,  to  consider 
ts  of  Parliament  which  have  been 
ve  power  to  the  court  to  cancel  or 
cer  s  certificate  in  the  case  of  the 
of  a  vessel,  and  without  any 
rial  damage  having  been  done  to 
)  432nd  section  of  the  Merchant 
1854,  the  only  cases  in  which  in- 
i  held  were  those  in  which  there 
or  abandonment  of,  or  serious 
ship,  or  loss  of  life ;'  and  in  all 
242nd  section  of  the  same  Act 
meal  or  suspend  the  officer's  cer* 
me  of  the  objects  contemplated 
3tion  of  the  Act  of  1876  was  to 
airies  to  oases  of  simple  stranding, 
serious  or  material  damage  had 
i  vessel ;  and  it  declared  that  all 


the  provisions  of  the  Merchant  Shipping  Acts  1854 
to  1876  should  apply  to  any  suoh  inquiry,  as  if  it 
was  an  inquiry  under  the  Merchant  Shipping  Act  of 
1854.  The  Legislature  clearly  intended  that  an 
inquiry  into  a  case  of  simple  stranding  without 
serious  damage  should  stand  in  all  respects  upon 
precisely  the  same  footing  as  inquiries  under  the 
Act  of  1854 ;  and  that  this  is  so  is  obvious  from 
the  words  of  the  29th  section  of  the  Act  of  1876, 
which  gives  the  wreck  commissioner  power  to 
hold  an  investigation  '  into  a  loss,  abandonment, 
damage,  or  casualty  (in  this  Act  called  a  ship- 
ping casualty),'  thus  ranking  them  together 
under  one  name;  and  it  says  that  the  commis- 
sioner is  to  have  the  same  jurisdiction  and  powers 
as  belong  to  two  justices,  and  that  all  the  provi- 
sions of  the  Merchant  Shipping  Acts  1854  to  1876 
shall  apply  to  inquiries  held  by  a  wreck  com 
missioner.  If  so,  and  if  all  the  Merchant 
Shipping  Acts  from  1854  to  1876,  both  inclu- 
sive, are  to  be  read  together  and  to  be  taken 
as  one  Act,  may  it  not  be  said  that  it  was 
the  intention  of  the  Legislature  that  in  every  case 
in  which  an  inquiry  is  held,  whether  material 
damage  has  or  has  mot  been  done  to  the  ship,  the 
court  should  have  the  power  if  it  thought  fit  to 
suspend  or  cancel  the  certificate  of  the  master  for 
misconduct  ?  It  being  admitted  that  under  the 
Merchant  Shipping  Act  of  1854  the  court  would 
have  the  power  to  cancel  or  suspend  the  certificate 
of  an  officer  in  any  case  in  which  it  could  hold  an 
inquiry,  and  the  Legislature  having  decided  that 
the  court  might  hold  inquiries  in  other  cases  than 
those  contemplated  in  the  Act  of  1854,  and  that 
the  inquiries  in  the  new  class  of  cases  should  be 
in  all  respects  placed  upon  exactly  the  same  foot- 
ing as  inquiries  in  the  old  class  of  cases,  it  seems 
to  follow  that  the  power  of  suspending  or  can- 
celling the  certificates,  which  is  one  of  the  powers 
referred  to,  applies  to  the  new  equally  as  to  the  old 
cases.  The  question,  I  admit,  is  not  free  from 
doubt  or  difficulty ;  but,  upon  the  best  considera- 
tion which  I  can  give  to  it  at  the  present  moment, 
and  with  the  desire  to  carry  out  what  I  believe  to 
be  the  clear  intention  of  the  Legislature,  that  is 
the  conclusion  to  which  I  have  come." 

M aclachlan,  for  Mr  Storey,  supported  the  rule. 
— The  whole  question  in  this  case  turns  upon  the 
meaning  of  the  32nd  section  of  the  Merchant 
Shipping  Act  1876.  That  section  no  doubt 
speaks  of  a  ship  being  "  stranded  or  damaged, 
and  omits  any  words  like  "serious  or  material;" 
but  the  section  only  designates  the  occasion  of  an 
inquiry,  and  confers  no  further  jurisdiction  upon 
the  wreck  commissioner  to  punish.  Sects.  432 
of  the  Act  of  1854  and  29  of  the  Act  of  1876  are 
in  vari  materia,  and  should  be  read  together.  In 
botn  of  them  the  words  "loss,  abandonment, 
damage,  or  casualty"  occur,  and  it  is  by  them  that 
the  jurisdiction  to  punish  is  conferred.  Sect.  32 
is  quite  different,  and  only  gives  a  jurisdiction  to 
cause  an  inquiry  to  be  made.  [He  was  stopped 
by  the  Court.] 

Gockbubn,  O.J. — I  am  of  opinion  that  this  rulo 
ought  to  be  made  absolute. 

What  we  have  to  determine  is  the  effect  of  the 
two  Merchant  Shipping  Acts  of  1854  and  1876.  In 
consideration  of  this  question,  Part  viii.  of  the 
Merchant  Shipping  Act  of  1854  must  be  examined 
before  we  tarn  to  sect.  242  of  that  Act,  although 
sect.  242  precedes  that  part  in  respect  of  arrange- 
ment of  the  various  section*.    The  power  to  annul 
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or  8  u spend  a  certificate  depends  upon  the  result  of 
an  inquiry  ordered  under  sect.  432.  Now,  sect.  432 
authorises  the  holding  of  an  inquiry  in  certain 
specified  cases.  Those  cases  are  (1)  loss  or  material 
damage  to  ship  on  or  near  coasts  of  the  United 
Kingdom;  (2)  loss  or  damage  caused  to  other 
ship  on  or  near  such  coasts ;  (3)  casualty  causing 
loss  of  life  on  or  near  such  coasts;  and  (4)  loss 
or  damage  happening  elsewhere,  of  which  there 
are  witnesses  in  the  United  Kingdom.  The 
present  case  comes  within  none  of  these  categories . 
Ex  concessis  no  material  damage  has  been  done. 
Turning  now  to  sect.  242,  we  find  that  the  Board 
of  Trade  by  that  section  "  may  suspend  or  cancer* 
the  certificate  of  any  master  or  mate,.  "  if  upon 
any  investigation  conducted  under  the  provisions 
contained  in  the  eighth  part  of  this  Act,  it  is 
reported  that  the  loss  or  abandonment  of  or 
serious  damage  to  any  ship  or  loss  of  life  has 
been  caused  by  his  wrongful  act  or  default."  So 
much  for  the  Act  of  1854.  The  provisions  of  the 
Act  of  1876,  which  we  have  to  consider,  are 
sects.  29  and  32.  Sect.  29,  after  providing  for 
the  appointment  of  a  wreck  commissioner, 
enacts  "that  it  shall  be  the  duty"  of  that 
officer  "  to  hold  any  formal  investigation 
into  a  loss,  abandonment,  damage,  or  casualty 
under  the  eighth  part  of  the  Merchant  Ship- 
ping Act  1854,  and  for  that  purpose  he  shall  have 
the  same  jurisdiction  and  powers  as  are  thereby 
conferred  on  two  justices,  and  all  the  provisions  of 
the  Merchant  Shipping  Acts  1854  to  1S76,  with 
respect  to  investigations  conducted  under  the 
eighth  part  of  the  Merchant  Shipping  Act  1854, 
shall  apply  to  investigations  held  by  a  wreck 
commissioner."  Here  we  have  a  repetition  of  the 
word 8  "  loss  and  abandonment,  damage,  or 
casualty,"  and  a  direct  reference  to  the  Merchant 
Shipping  Act  1854.  We  must  therefore  give  the 
words  the  same  meaning  in  both  Acts. 

At  first  1  thought  that  an  enlargement  of  juris- 
diction was  intended,  but  now  I  see  that  only  a 
transfer  of  jurisdiction  was  intended.  But  it  is  said 
that  an  enlargement  of  jurisdiction  is  effected  by 
sect.  32.  To  that  1  cannot  agree.  Sect.  32  of  the 
Act  of  1876  enables  the  Board  of  Trade  to  hold  an 
inquiry  only,  but  gives  no  power  to  suspend  a 
master's  certificate.  If  this  had  been  intended 
by  the  Legislature  specific  words  would  have  been 
used  tor  that  purpose.  I  do  not  say  that  it 
might  not  be  right  to  extend  the  jurisdiction  to 
meet  those  cases  where  the  mere  stranding  of  a 
ship,  without  more,  may  demonstrate  the  incom- 
petency of  a  master.  But  I  do  say  that  wo  should 
t»k«?  rare  not  to  strain  the  words  of  the  statute 
so  as  to  make  it  comprehend  a  case  which  is 
clearly  not  within  it. 

Melloli,  J. — I  am  entirely  of  the  same  opinion. 
After  the  statement  of  the  clauses  of  the  statutes 
by  the  Lord  Chief  Justice,  and  his  comments 
upon  them,  in  which  I  quite  concur,  I  will  merely 
say  that  I  can  see  no  express  words  conferring 
the  jurisdiction  claimed.  All  that  the  32nd 
section  of  the  Act  of  1876  does  is  to  allow  an 
inquiry  to  be  instituted  in  the  cases  coming 
within  that  section. 

Manisty,  J. — I  am  of  the  same  opinion.  I 
think  that  the  object  of  the  various  sections  of 
the  two  statutes  has  been  rendered  pretry  plain 
by  the  discussion  they  have  undergone.  The 
words  "without  prejudice  to  any  other  powers  " 
in  the  32ml  *i.ction  of  the  Act  of  1876  have  refer- 


ence to  the  powers  given  to  the  Bond  d\ 
in  respect  to  material  damage.    The* 
merely  authorises  an  ex  parte  inquiry. 

BnlesWl 

Solicitor  for  the  Board  of  Trad*  Ik  Si 
to  the  Board. 

Solicitors  for  Mr.  Storey,  Oliver  id 
for  BottereU  and  Roche,  Sunderland 
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Not.  9  and  Dec  21,  1877. 
(Before  Denmaj.  J.) 
Evans  v.  Bullock  am  ohm. 

Charter-party — Damages    for   fcrwek-ft* 
action    against    ship's     captain—Peri 
Insurance. 
A  shipowner  entered  into  a  eaarferfartyfltti 
consignor  of  goods  by  which  he  Baited 
them  at  a  good  and  safe  port  to  he  %amd\ 
consignor.      The    consignor  named  «i 
which  it  was  found  that  the  ship  eveUuit 
unload,  and  the  captain  proceeded  eleesmni 
unloaded.     The    consignee   brongU  r  J 
against  the  captain  for  damage*  for* 
elsewhere  ;   the  consignor  wrote  to  Ik 
"  We  would  recommend  you  to  «J&  fci 
in  the  best  way  you  can."  The  shxpowmtk 
the  action  and  was  ultimately  encceufd; 
incurred    considerable  costs  is  eueu  V 
which  the  unsuccessful  party  aaa'fopej. 
Held,  in  an  action  by  the  shipowner agM* 
signor,  that,  such  costs  not  being  dame**) 
from  the  consignor's  breach  of  centred, «! 
Consignor  not  having  given  authority  fe* 
them,  the  shipowner  could  not  recover  &*i* 
the  amount  recoverable  by  the  shipowner  t*1* 
of  port  dues  was  only  the  difference  kte*"1 
he  would  have  paid  had  the  ship  vM*** 
port  named,  and  what  he  actually  dMpii? 
that  insurance  on  tlie  voyage  from  tkyrt** 
to  a  safe  port  must  be  taken  to  hose  be** 
in    the    claim  for  demurrage,  «?ki»' 
allowed  in  full.  ? 

This  was  an  action  tried  at  Liverpool  a 
Assizes  1877,  before  Denman,  J.,  and 
him  for  further  consideration. 

llusseU,    Q.C.,     Warr,    and    French  » 
plaintiff. 

Herschell,  Q.C.  and  Myburah  for  the  i 
The  facts  of  the  case  are  fully  stated  in  m 
ship's  judgment. 

Denman,  J. — This  was  an  action 
and  the  pleadings  were  according  to  the  i 
in  force. 

The    declaration    was    on  a 
which  it  was  agreed  that  the  plaintiff's 
should  load  at  Akyab,    from  the  fctf*j 
defendants,  a  full  cargo  of  rice,  and  r 
proceed  to  Qneenstown  or  Falmouth  fej 
discharge  at   a  good  and  safe  porting 
Kingdom  or  on  the  continent  between n 
Hamburgh,  or  so  near  thereto  as  she r*- 
get  without  breaking  bulk,  and  dV 
on  being  paid  freight  after  a  rate 
therein    provided,     to    be    dis 
possible    despatch    as    castoi 
ration  further  stated   that  the 
within   the    stimulated    time,  1 
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rge  at  a  good  and  safe  port,  but  at  a 
"which  was  not  such  ;  that  the  ship  pro* 
L  to  such  place,  or  as  near  as  it  could  safely 
fchout  breaking  balk  ;  that  the  defendants 
not  ready  there  to  take  delivery,  but  delayed 
ip  an  unreasonable  time,  and  compelled  the 
» go  to  another  port  and  there  delayed  her, 
iy  the  plaintiff  was  deprived  of  the  use  of 
p  and  was  pat  to  expense  in  removing  the 
•  a  good  and  safe  port,  and  became  liable  to 
txes  to  which  he  would  not  otherwise  have 
able,  and  the  ship  was  damaged  by  rocks  to 
i  lie  otherwise  would  not  have  been  exposed, 
s  compelled  to  defend  certain  proceedings 
>ed  against  the  captain  in  foreign  courts 
tequence  of   the  breaches,  and  to  appeal 

certain  proceedings,  and  to  pay  large  sums 
ti  to  such  proceedings. 
b8  proved  at  the  trial  that  on  the  17th  March 
le  defendants  entered  into  a  charter-party 
terms  set  out  in  the  declaration.  On  the 
Larch  bills  of  lading  were  signed  which 
*cl  that  the  goods  were  to  be  delivered  at 
rt  of  discharge.  On  the  19th  Aug.  1873 
jp  arrived  with  her  cargo  of  rice  at  Fal- 
where  Ghent  was  named  as  the  port  of 
*£ge,  and  the  captain  proceeded  on  his 
The  vessel  drew  20ft.,  and  could  not 
Gthent  itself  without  lightening  her  load 
»vably,  and  proceeding  up  twenty -one  miles 
nai  not  more  than  21ft.  deep  in 
She  arrived  on  the  25th  Aug.  at 
e  called  Terneuyen,  and  there  lay  in 
en  river,  which  was  four  or  five  miles 
at  that  spot,  in  a  place  which  was 
ad  was  as  near  Ghent  as  she  could 
bhout  breaking  bulk.  On  the  29th  Aug. 
rips,  who  was  the  consignee  of  the  bill  of 

contended  that  he  was  entitled  to  have  the 
lelivered  at  Ghent  proper,  the  bills  of  lading 
ting  no  express  reference  to  the  charter 
lint  only  the  term  as  to  delivering  at  the 

discharge  as  above  mentioned.  After  con- 
ale  discussion  the  plaintiff  proposed  to  take 
k  to  the  ship  of  discharging  where  the  ship 
Descamps  would  take  the  nslc  of  lightering 
feods  to  Ghent.  This  was  declined  by 
mps,  whereupon  the  plaintiff  communicated 
lie  defendants,  and  being  advised  that  he 
»t  able  to  discharge  the  whole  cargo  safely 
neuyen,  sailed  to  Antwerp  on  the  18th  Sept. 
rived  on  the  19th.  In  the  meantime  on  tne 
e  had  written  to  Descamps  two  letters  in- 
g  him  that  surveyors  had  reported  the  place 
en  the  ship  lay  to  be  highly  dangerous  to 
Dt  to  discharge  the  whole  cargo,  and  that  he 
i  was  the  fact,  given  notice  to  the  defendants 
i  before  a  day  named  they  did  not  name 

good  and  safe  port  to  discharge  at,  he 
I  send  the  ship  to  Antwerp,  where  he 
be  ready  to  deliver  the  cargo,  holding  them 
isible  for  all  loss  or  damage  which  had 
fd  or  might  result  from  non-oomplianoe 
ie  charter-party.  The  defendants  on  receipt 
<  notice  on  the  17th  Sept  wrote  as  follows 

plaintiff's  broker,  who  had  forwarded  the 
Bra  notice  to  them :  "  Dear  sir, — We  have  f er- 
the  notice  from  the  owners  of  the 
to  the  owners  of  the  cargo.  As  you  are 
We  long  ago  sold  the  cargo  and  transferred 
surter,  ana  we  most  therefore  request  the 
of  the  vessel  to  exercise  his  lien  on  the  ' 


cargo  for  freight  and  all  charges  as  he  may  be 
advised. — Bullock  and  Co."  The  ship  having 
arrived  at  Antwerp  on  the  19th,  the  plaintiff  on 
the  22nd  wrote  to  the  defendants  announcing  that 
fact,  and  stating  that  she  was  there  moored  in  a 
safe  place  waiting  to  deliver  her  cargo,  and  that 
no  application  had  been  made  for  it.  The  letter 
then  proceeded  as  follows :  "  If  the  cargo  is  not 
applied  for  within  three  days,  the  ship  will  be 
sent  into  dock  and  the  cargo  warehoused  at 
the  expense  of  whom  it  may  concern,  but  with- 
out prejudice  to  my  lien  on  the  cargo,  and 
also  reserving  my  right  to  take  legal  steps  to 
enforce  the  same  by  any  means  legally  authorised 
for  the  recovery  of  the  freight  and  ail  other 
charges  which  are  or  may  become  due."  No  answer 
was  sent  to  this  letter.  On  the  25th  Sept. 
Descamps  commenced  proceedings  in  the  court  at 
Antwerp  against  the  captain  of  the  ship,  claiming 
damages  for  non- delivery  of  the  cargo  at  Ghent. 
The  plaintiff,  before  being  aware  of  these  proceed- 
ings, made  arrangements  for  unloading,  which  was 
commenced  on  the  29th.  On  the  30th  the  plaintiff 
wrote  to  the  defendants  as  follows :  "  I  beg 
to  inform  you  that  the  freight  on  the  Nydia'a 
cargo  has  been  arranged  to  be  paid  after 
the  delivery  of  100  tons,  the  demand  for  its  de- 
livery at  Ghent  to  be  settled  by  the  Antwerp 
tribunal.  As  regards  the  claim  for  loss  of  time, 
double  port  charges,  expenses  of  moving  to  a  safe 
port,  an  accident  while  moving,  and  all  other 
charges,  I  am  advised  that  any  claim  for  the  losses 
should  be  made,  not  on  the  consignee,  but  on  you  as 
charterers,  Ac."  To  this  letter  the  defendants 
replied  as  follows :  "  Oct.  1st,  1873,  Dear  sir, — 
We  have  your  favour  of  yesterday,  and  can  only 
reply  by  referring  you  to  our  letter  of  the  17th 
ult.  to  your  broker,  requesting  you  to  exercise 
your  lien  on  the  cargo  for  freight  and  all  charges. 
At  the  same  time  we  would  recommend  you  to 
settle  the  matter  the  best  way  you  can. — Yours, 
Bullock  and  Go."  Descamps  took  delivery  of 
the  cargo,  and  paid  the  freight-  in  the  manner 
stipulated,  under  reserve  of  all  his  rights,  the 
captain  giving  bail  for  1400Z.  to  get  at  his  freight. 

It  was  agreed  at  the  trial  that  the  opinion  or  the 
jury  should  be  taken  only  on  the  question,  viz., 
as  to  the  number  of  days  for  which,  and  the  rate 
at  which,  the  plaintiff  should  be  allowed  damages 
for  the  detention  of  the  vessel,  and  no  question 
arises  as  to  the  liability  of  the  defendants  to  pay 
the  5042.  assessed  by  the  jury  on  that  account. 
As  to  the  other  heads  of  damage  claimed,  it 
was  arranged  that  the  principle  upon  which  thuy 
were  to  be  assessed  should  be  laid  down  by  me 
after  argument  on  further  consideration,  and  that 
if  after  my  judgment  any  question  of  amount  re- 
mained in  dispute,  it  should  be  settled  by  an 
arbitrator  to  be  agreed  upon  between  the  parties. 

Upon  the  argument  before  me,  the  plaintiffs,  in 
addition  to  the  sum  of  5042.  assessed  by  the  jury  as 
damages  for  detention,  claimed  several  other 
items  of  damage  of  whioh  particulars  had  been  de- 
livered. The  most  important  of  these  was  a 
olaim  of  5961.  for  the  costs  to  whioh  the  plaintiff 
had  been  put  in  defending  the  litigation  whioh 
took  place  at  the  suit  or  the  consignee  of  the 
cargo  in  Belgium,  and  in  his  appeal  from  the  deci- 
sion of  the  court  of  first  instance,  which  was 
against  the  captain  of  the  shi$.  TfcfetscM&kTdfeMSfe 
of  this  litigation  was  not  vwj  V^  vcgjafea^Ns* 
the  evidence,  but-  U  m  j&noa^^  >»"  lasa*^"*'*  "*"* 
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»  claim  by  Descamps  for  damages  alleged  to  bare 
been  sustained  by  him  by  not  sending  the  ship  to 
Ghent  proper ;  and  that  the  plaintiff,  though  ulti- 
mately sacoessfolon  appeal,  was  5961.  out  of  pocket 
lor  the  costs  of  the  proceedings  beyond  the  sum 
allowed  by  the  court. 

I  am  of  opinion  that  he  is  not  entitled  to  recover 
such  costs  as  damages  from  the  defendants  in  the 
action.    The  only  grounds  npon  which  damages 
could  be  claimed  would  be,  first,  if  they  were  the 
natural  or  necessary  consequences  of  the  defen- 
dants' breach  of  contract ;  or,  secondly,  if  there 
were  evidence  in  the  case  of  any  authority  from 
the  defendants  to  the  plaintiff  to  mcur  these  costs. 
As  to  the  first  of  these  grounds  it  appears  to 
me  that  the  refusal  of  the  defendants  to  take 
delivery  of  the  cargo  at  Terneuyen  cannot  be 
said  to  have  any  relation  at  all  to  the  claim  of 
Descamps  in  respect  of  which  he  brought  his 
action  and  claimed  damages  for  non-delivery  at 
Ghent    proper.     That    was   an   erroneous    con- 
tention founded  upon  a  supposed  want  of  sufficient 
reference  in  the  bill  of  lading   to  the  charter- 
party   to   bind    the    consignee    of    the    bill   of 
lading  to  the  stipulation  of  the  charter-party  as 
to  not  breaking  bulk,  and  although  it  may  be 
true  that  the   proceedings  of   Descamos  would 
never  have  been  instituted  if  the  defendants  bad 
not  broken  this  contract,  I  can  see  nothing  in  that 
breach  of  contract  either  naturally  leading  to,  or 
still  less   necessitating,  Descamps'    proceedings, 
or  so  connecting  them  with  the  defendants'  breach 
of  contract  as  to  make  them,  or  the  resistance  to 
them,  a  natural  or  necessary  consequence  of  suoh 
breach.    The  costs  incurred:  do  not  seem  to  me  to 
be  damages  flowing  from  the  defendants'  breach  of 
contract,  but  costs  incurred  by  the  plaintiff  in 
defending  himself  against  a  totally  independent 
and  unfounded  claim  made  by    Descamps  on  a 
ground  different  from  and  unconnected  with  the 
plaintiff's  cause  of  action  against  the  defendants. 
The  second  ground  upon  which  it  was  sought  to 
add  the  claim  in  question  to  the  damages  to  be 
recovered  was  that  it  appeared  upon  the  corres- 
pondence that  the  defendants  had  given  actual 
authority  to  incur  them.     But  I  can  find  nothing 
in  the  correspondence  or  evidence  to  warrant  me 
in  so  holding.    The  letters  which  I  have  set  out 
above,  so  far  as  they  are  material  to  this  question, 
instead  of  making  out  a  request  or  authority  to 
the  plaintiff  to  defend  the  proceedings,  seem  to  me 
to  make  out  the  very  contrary.    The  defendants' 
letter   of   the   17th   Sept.,  written   after   notioe 
that  the  plaintiff  would  send  the  ship  to  Antwerp 
if  the  defendants  did  not  name  a  good  safe  port 
within  three    days,    and    hold    the    defendants 
responsible  for  all  loss  and  damage  which  had 
resulted  or  might  result    from    non-compliance 
with  the  charter-party,  goes  on,   "We  long  ago 
sold    the    cargo,  and    transferred    the    charter ; 
we    must    therefore     request      the     owner    of 
the  vessel  to  exercise  his  lien  on  the  cargo  for 
freight  and  all  charges."    This  appears  to  me  not 
in  any  way  to  contemplate  such  a  litigation  as 
afterwards  ensued  at  the  suit  of  Descamps,  and 
even  if  it  did,  the  answer  of  the  defendants  is  any- 
thing but  an  authority  to  the  plaintiffs  to  liti- 
gate.     Descamps'  proceeding,  in  fact,   did  not 
commence  until  the  25th  Sept.    In  the  plaintiff's 
letter  of  30th  Sept.  there  is  no  mention  of  the 
expenses     of    litigation;    only    an   allusion   to 
Descamps'  demand  for  delivery  at  Ghent,  in  con- 


nection with  the  other  arrangement  mk 
him  about  the  payment  of  freight  after  it 
of  each  100  tons.  The  expression  "other d* 
in  that  letter  cannot,  I  think,  be  oosfti 
include  Descamps*  claim,  or  anything  expd 
resisting  it ;  and  the  expression  in  the  defiw 
letter  of  the  1st  Oct.,  "  we  would  reoomoa 
to  settle  the  matter  in  the  best  way  jw  i 
seems  to  me  to  amount  to  no  more  than  tfas  ■ 
"  take  your  own  coarse,"  need  in  the  cmd  A 
dale  v.  The  London,  Chatham,  andDoKrU 
Company  (L.  Rep.  10  Ex.  35),  which  appeal 
to  be  in  point  upon  this  as  well  as  upon  tfei 
ground  upon  which  it  was  contended  &ti 
damages  were  allowable.  On  the  whole  Is 
opinion  that  they  must  be  disallowed 

In  addition  to  the  above  claims  tbepbiali 
tended  that  he  was  entitled  to  a  sun  fir  4 
port  charges  incurred.  It  was  not  contest 
some  damages  would  be  recoverable  nods i 
head,  but  it  was  urged  that  the  plaintiff  i| 
particulars  had  claimed  too  much  by  not  af 
allowance  for  those  port  charges  to  tssj 
would  have  been  liable  in  any  event,  if 
discharge  had  taken  place  at  Ternem 
only  rule  that  it  is  necessary  to  lay  doni 
reference  to  this  part  of  the  esse  is  tfcti 
arbitrator  mu3t  ascertain  the  difference  I 
the  port  charges  actually  incurred  by  thei 
at  Antwerp  and  at  Terneuyen  (if  any),  m\ 
the  plaintiff  the  difference  between  the 
these  and  the  total  amount  which  be  w 
had  to  pay  if  the  discharge  had  takes 
Terneuyen;  such  difference  to  be 
damages  found  by  the  jury. 

A  claim  was  made  for  insurance  on  tbr 
from   Antwerp    to   Terneuyen,  on 
that    it    is   a    matter    of    course  that  i 
should  be  insured  ;    and    resisted  on  the  I 
ground,  inasmuch  as  insurance  being 
be  provided  for  must  be  taken  to  be  a  nrtj 
fair  expenses  of  the  shipowner,  provided  fcn 
claim  tor  demurrage.     I  think  tne  latter  i 
ought  to  prevail,  especially  in  a  case  whajj 
the  present,  the  whole  amount  per  iimm 
for  demurrage  was  allowed,  and  that  tnH 
cannot  be  supported. 

There    was   also    a    minor  claim  ftr(l 
by  stranding  on  the  voyage  from  Te 
Antwerp,  which  was  abandoned  upon  all 
ment  before  me,   therefore  I  need  not 
notice  it.    There  was  also  a  charge  for 
extra  expenses  said  to  have  been  incarfwj 
those    which    would   fairly  be  covend 
claim  for  demurrage,  and  it  was  not  " 
that    if    there  were  any    such  these 
assessed  by  the    arbitrator  and  addsi 
damages. 

As  to  the  items  not  yet  reduced 
from  what  passed  on  the  argument  I 
there  is  not  likely  to  be  much  dispssk] 
not  even  any  necessity  for  going  to  thti 
at  all.    Probably  it  will    be  confess! 
should  suspend  final  judgment  until*] 
report  from  the  arbitrator,  or  a  es| 
parties  as  to  the  amount  for  which  ill 
Judgment  for  plaintiff  for  5MI ; 
to  residue. 

Solicitors  for  the  plaintiff, 
Co.,  agents  for  Batemm  and  Oo* 

Solicitors  for  the  defendants, 
Coward. 
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Friday,  Dec.  7, 1877. 
(Before  Grove  and  Lindlet,  JJ.) 
Elmore  and  another  v.  Hunter, 
appeal  prom  inferior  court. 
few  towed   by  steam-tug  —  Worked    or  navi- 
ied" — "  In  charge  of" — Thames  Conservancy 
rf,  bye-law  16—22  #  23  Vict.  c.  33,  s.  66. 
66  of  the  Thames  Watermen  and  Lightermen 
1 1859  provides  that  no  barge  shall  be  "  worked 
navigated  "  unless  "  in  charge  of"  a  licensed 
hfarman. 

that  barges  being  towed  by  a  steam-tug  were 
**g  "worked  or  navigated"  and  that,  in  order 
comply  with  the  Act,  each  of  such  barges 
mt  have  a  licensed  lighterman  on  board. 

"was  a  case  stated  by  a  Metropolitan  police 
ttrate,  sitting  at  South wark  police  court, 
-  20  &  21  Vict.  c.  43. 

3  appellants,  barge-owners,  trading  under 
aiamo  of  Elmore  and  Scott,  were  sum- 
cl  by  the  respondent  on  a  charge  for  that, 
lie  25th  Aug.  1877,  they  did  unlawfully 
and  permit  two  barges,  used  for  the 
ing  of  goods  and  merchandise,  to  be 
Iced  or  navigated  "  within  the  limits  of  the 
3  &  23  Yict.  c.  33,  without  having  in  charge 
ah  craft  a  licensed  lighterman  or  qualified 
ntice,  contrary  to  the  provisions  of  the  66th 
n  of  that  Act.  Sect.  66  of  22  &  23  Vict. 
(Thames  Watermen  and  Lightermen  Act 
is  as  follows :  "  No  barge,  lighter,  boat,  or 
like  craft,  for  the  carrying  of  goods,  wares, 
»z*chandise,  shall  be  worked  or  navigated 
1  the  limits  of  this  Act  (Teddington  Lock 
dower   Hope    Point),  unless    there    be  in 

*  of  such  craft  a  lighterman,  licensed  in 
kk*  hereinbefore  mentioned;  or  an  appren- 
Xialified  as  hereinbefore  mentioned;  and 
sauoh  craft  be  navigated  in  contravention  of 
Motion,  the  owner  shall  incur  a  penalty  not 
Ling  hi"  It  was  proved  that  on  the  day  in 
can  six  barges,  the  property  of  the  appellant, 
*«ing  towed  together  within  the  said  limit, 

Thames  near  London  Bridge,  by  the  steam- 
mmtUe  Britain,  and  that  on  two  of  the  six 

*  there  was  no  such  licensed  lighterman  or 
ratice  in  charge.  It  was  argued,  on  behalf  of 
»"pellants,  that  the  barges  in  tow  of  a  steam- 
ere  not  being  "  worked "  or  "  navigated  " 
a.  the  meaning  of  the  Act,  so  as  to  necessitate 
fceing  a  licensed  or  qualified  man  in  oharge 
ah  of  them.  The  magistrate  being  of  opinion 
■he  offence  defined  by  sect.  66  had  been  00m- 
3,  convicted  and  fined  the  appellant  The 
-on  for  the  opinion  of  the  court  was,  whether 
barges  were  feeing  "  worked  "  or  "  navigated" 
3  sect  66.  If  the  court  should  be  of  opinion 
trges  were  not  being  "  worked  "  or  "  navi- 

'  within  sect.  66,  then  the  conviction  to  be 
.ed,  otherwise  to  stand.  It  appeared  that,  in 
rious  case,  another  magistrate  had  decided 
■her  way. 

ton  for  the  appellant — It  is  admitted  by  the 
side  that  there  was  a  lioensed  lighterman  on 
the  tug.  The  bye-  laws  are  passed  under  sect, 
the  Act,  which  says  that "  the  Court  of  Masters, 
lens  and  Assistants  are  hereby  empowered 
time  to  time  to  make  such  bye-laws  as  they 
;  proper  ....  for  carrying  into  efteot  the 
mm  of  this  Act  ....  so  that  the  nine  bye- 
be  not  inconsistent  with  any  ot  the  laws  of 


this  kingdom,  or  with  this  Act,  or  with  any  bye- 
laws,  rules,  orders  or  regulations  made  or  to  be 
made  by  the  Conservators  of  the  River  Thames 
under  the  authority  of  the  Thames  Conservancy 
Act  1857,  or  of  any  Act  for  the  time  being  in  force 
relating  to  the  conservancy  of  the  river  Thames." 
Looking  at  bye-law  16  of  the  Thames  Conservancy 
Act,  made  by  the  Conservators   of   the   River 
Thames  under  the  authority  of  that  Act,  the  words 
"  work  or  navigate  "  in  sect.  36  of  the  Watermen 
Act  cannot  refer  to  a  barge  being  towed  by  a 
steam-tug.    In  bye-law  16  there  is  an  express 
reservation  in  favour  of  a  barge  so  being  towed. 
The  words  are :    "  All  barges,  hoats,  lighters,  and 
other  like  craft  navigating  the  river,  shall,  when 
under  way,  have  at  least  one  competent  man  con- 
stantly on  board  for  the  navigation  and  manage- 
ment thereof  ....  with  the  following  exceptions : 
When    being    towed    by   a    steam   vessel,"   &o. 
[Lindlet,  J.  referred  to  the  bye-laws  made  under 
the  Thames  Watermen  Act ;  the  60th  providing 
that  every  steam-tug  shall  have  one  licensed  water- 
man  on  board,  and  that  "  every  barge,  lighter,  or 
craft,  towed  on  the  river  by  steamboats,  shall  have 
one  licensed  lighterman  or  lioensed  apprentice  at 
least  in  charge  thereof,  to  steer  and  navigate  the 
same ;  and  if  the  same  shall  be  navigated  in  con- 
travention of  this  section,  the  owner  thereof,  or 
the  person  in  charge  of  any  such  craft,  shall 
incur  a  penalty  not  exceeding  forty  shillings." 
Grove,  J. — By  the  Thames    Conservancy   bye- 
law  there  is  to  be  a  competent  man  on  board,  by 
the  Thames  Watermen  bye-law  a  licensed  lighter- 
man;  but   that   may  mean    the   same   thing.] 
The  60th  bye-law   under   the   Thames   Water- 
men   Act    is    dearly   inconsistent    with    sect 
66  of  the  Act,  the  one  imposing  a  penalty  not 
exceeding  40*.,  the  other  a  penalty  not  exceeding 
51. ;  or,  if  not  inconsistent,  the  bye-law  c  mtem- 
plates  an  offence  not  provided  for  by  the  section 
otherwise    the    penalty    would    be   the   same. 
[Lindlet,  J. — One  may  merelv  be  a  provision 
earring  out  the  other.]    The  60th  bye-law  being 
confined  to  vessels  being  towed,  would  be  unneces- 
sary if  sect.  66  covered  those.    [Grove,  J. — Why 
did  they  not  proceed  under  the  bye-law  P]  Because 
this  bye-law  is  inconsistent  with  the    bye-laws 
under  the  Thames  Conservancy  Act,  and  as  it 
would,  therefore,  by  sect.  80  of  the  Thames  Water- 
men Act,  have  no  force,  they  fell  back  upon  this 
section  in  the  Act.  [Grove,  J. — Surely  it  is  unsafe 
for  a  vessel  being  towed  not  to  have  someone  to 
steer.]      Their  I6th    bye-law— already  quoted — 
shows  that  at  ail  events  the  Conservators  of  the 
Thames  did  not  think  it  necessary.    Then  nothing 
can  be  said  to  be  "  worked  or  navigated  "  unless  it 
has  a  motive  power  of  its  own. 

Bedford  Pym,  for  the  respondent,  exhibited 
a  model,  and  explained  how  the  barges  were 
fastened  together  and  to  the  steamer.  [He  was 
stopped  by  the  Court.] 

Grove,  J. — The  question  we  have  to  decide  in 
this  case  turns  upon  the  proper  construction  of 
sect.  66  of  the  Thames  Watermen  Act  I  do  not 
think  that  we  can  control  that  Act  by  any  bye- 
laws.  They  may  be  inconsistent  with  the  Act,  in 
which  case  they  are  bad;  or  they  may,  without 
being  absolutely  inconsistent,  be  expressed  leas 
fully,  as,  for  instance,  where  the  bye-law  says  a 
competent  man  is  necessary  and  the  Act  ta?i  a 
lioensed  lighterman.  There  is  ims  \a«reo»<wiwtV 
there,  as  all  that  the  Act  does   V*  v***^  «s»" 
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condition  to  the  bye-law,  viz.,  that  the  competent 
man  must  be  a  licensed  man.  Therefore,  the  real 
point  is  the  proper  construction  of  sect.  66,  which 
is  as  follows :  [heads  it.] 

The  case  findB  that  on  the  occasion  in  question 
six  barges  were  being  towed  together  by  the 
steam-tug  Little  Britain,  and  that  on  two  out  of 
the  six  there  was  no  lighterman  in  charge ;  in  other 
words,  no  person  to  attend  to  either  of  them.  The 
question  is  whether  four  persons  can  be  said  to  be 
in  charge  of  six  barges.  1  am  of  opinion  that 
they  cannot.  We  must  construe  this  provision 
according  to  its  object ;  and  it  appears  to  ub  that 
there  was  no  person  in  charge  of  this  craft,  so  as 
to  fulfil  the  object  of  the  Act. 

First,  there  was  no  person  actually  in  physical 
charge  of  these  two  barges,  and  there  is 
nothing  to  show  that  in  case  of  sudden 
necessity  the  four  men  who  were  in  charge  of 
the  other  bargeb  could  get  across  to  render 
assistance;  secondly,  there  was  no  person  in 
charge  of  them,  so  as  to  have  thorough  control 
over  them — control  such  as  in  an  emergency 
might  prevent  their  being  swamped  or  sunk  or, 
being  an  object  of  danger  to  other  vessels. 

Then  as  to  the  meaning  of  "  worked  or  navi- 
gated," those  words  do  not  seem  to  me  to  be  limited 
to  the  mere  propelling  of  the  vessel  by  the  tug ; 
because,  if  that  were  so,  there  might  be  an  indefi- 
nite number  of  barges  being  towed   in  a   long 
line,  and  they  would  be  wholly  beyond  the  con- 
trol of  the  tug  on  turning  a  corner  in  the  river. 
Suppose  the  case  I  put  to  Mr.  Sutton  in  argu- 
ment of  a  horse  towing    along   the  tow-path. 
What  difference  is  there  between  that  case  and 
a  towing  by  a  steamer  P    The  barge,  while  being 
towed,  is  '•  worked  and  navigated     partly  by  the 
steamer  that  is  towing  it  and  partly  by  the  per- 
son  on    the  barge.     I  am  of  opinion,  therefore, 
that  the  Act   applies  to  barges  so  being  towed, 
and  that  each  of   such    barges  should   nave  one 
man  in  charge  of  it.    Each  barge  must  have,  to 
a   certain   extent,   an   independent    course,   and 
therefore  not  be  wholly  navigated  by  the  mere 
propelling  power  of  the  steamer.    There  may  be 
cases    where    two    barges    are    so    substantially 
united  as  to  form  one  barge,  and  where  it  might 
be   arguable  that  the  whole  really  formed  one 
craft.    That  clearly  was  not  so  in  the  present  case. 
Had  it  been,  even  then  I  am  inclined  to  think 
that  the  Act  would  be  infringed,  unless  there  was 
a  man  on  each  barge. 

Lindley,  J. — The  case  submitted  to  us  involves 
two  questions  :  first,  whether  these  barges  were 
being  worked  or  navigated  within  sect.  66  of  the 
rhames  Watermen  and  Lightermen  Act ;  and  if 
they  were,  whether  they  were  in  charge  of  a 
licensed  lighterman  within  the  meaning  of  that 
section. 

As  to  the  first  question,  Whether  these  barges 
were  being  worked  or  navigated  within  the 
meaning  of  the  section,  it  seems  to  be  clear  that 
they  were.  I  say  this  with  all  respect  for  Mr. 
Arnold,  who,  we  hear,  came  to  a  different  con- 
clusion when  a  similar  case  was  before  him. 
Being  worked  and  navigated  means  being  moved 
about  no  matter  how.  Assuming  that  to  be  so, 
was  sect.  66  complied  with  in  this  case  P 

Now,  there  were  here  six  barges  and  four  men.  It 
might  happen  that  the  barges  should  be  so  coupled 
together  as  that  two  of  them  would  practically 
form   one   boat,  and   I  can   well    imagine   that 
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in  such  a  case  four  men  might  be  soSaai 
six  barges.    The  Act  does  not  say  that  tfasti 
be  a  lighterman  on   board  of,  but  um 
such    craft."    Was   there  then  a 
charge  of  these   two   barges  P 
things  went  wrong,  and  it  became 
set  the  barges  adrift,  it  is  obvious  that  it 
be  essential  that  each  barge  should  hticti 
qualified  man  on  board  of  her. 

Then,  as  to  bye-law  16  of  those  made 
Thames  Conservancy  Act,  it  cannot  oreraii 
words  of  this  Act.     As  I  read  it,  it 
with  the  Act,  as  it  exempts  barges  being  I 
a  steam- vessel  from  the  necessity  of  hanof  u 
potent  man  on  board.     But  we  are 
Act  of  Parliament,  and  have  nothing  todat 
any  bye-laws  that  are  inconsistent  with  it 
The  conviction  must,  therefore,  be  upheft 
Grove,  J.— I  desire  to  add  that  I  agree  1 
bye- law    of  the  Thames   Conservators  i* 
siBtent  with  the  66th  section  of  the  Wa 
Act.  Conviction  upheld,  tnft  i 

Solicitors  for  the  appellant,  LowUtt 
Solicitor  for  the  respondent,  Wiflion 
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Friday,  Nov.  16, 1877. 

(Before  Sir  R.  Phillmose,) 

The  Skiblaotib. 

Salvage — Skill  —  Infectious  disease  — 

Apportionment. 

The  loan  of  a  navigator   to  a  vestd  » 
by    reason  of  her  own   navigators  feaf 
pacitated  by  an  infectious  disease  i$  a  j 
service   on  the  part  of  the   ship 
navigator. 

It  is  a  salvage  service  of  a  very  high  orfaf 
part  of  a  navigator  to  go  on  board  « 
vessel  and  navigate  her. 
This  was  an  action  of  salvage  brought 
owners,  master,  and  crew  of  the  Norwegia 
Hirundo  against  the    Norwegian  barq« 
lander,  her  cargo  and  freight,  for  services  ~" 
to  that  vessel  whilst  on  a  voyaee  from  F 
in  the  State  of  Florida,  to  Liverpool 

It  appeared  that  the  Hirundo,  a  bar 
tons  register,  was  on  a  voyage  from 
Mexico,  to  Queenstown  for  orders,  ladea 
cargo  of  mahogany,  and  was  manned  bya 
eight  hands,  including  her  master  and 
were  the  only  two  persons  on  board  l 
knowledge  of  navigation;  that  her 
ment  was  nine  hands,  but  that  one 
sorted,  and  that  her  master  was,  to  a 
an  invalid,  incapable  of  great  exertion. 
On  26th  Aug.,  in  lat.  36deg.  N., ' 
W.,  she  fell  in  with  the  Skiblander, 
barque  of  360  tons  register,  and  laden 
of  turpentine,  and  of  the  value, 
cargo  and  freight,  of  5135L  13*.  j 
tained  that  her  captain  and  his  ir 
and  second  mates,  were  all  ill  with 
that  there  was  no  one  on  board 
up  the  log  or  taking  an  ob 
the   position  of  the  ship.     Tfe 
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ok    observations   and    communicated 

of  the  vessel  to  those  on  board  the 

and  kept  company  with  her  till  night 

she   was   lout    sight    of.      On  1st 

at.    37deg.    53min.    N„    long.  68deg. 

the  Hirundo  fell  in  with  the  8kib- 
a,  with  signals  of  distress  flying, 
led  that  in  the  interval  the  captain  a 
he  first  mate  bad  died  of  yellow 
it,  in  addition  to  the  captain  and  second 
[  the  seamen  had  fallen  ill  with  it. 
i  circumstances,  Osman  Osmandsen, 
the  Hirundo,  went  on  board  the 
<o  navigate  her  to  England  ;  he  also 
oyago  had  to  attend  to  the  sick  and 
leaman,  the  vessel  being  so  abort- 
iring  the  voyage  the  master,  second 
ro  seamen  of  the  Skibbinder  died  of 

and  the  mate  of  the  Hirundo  himaelf 
erely.  On  the  11th  Oct.  the  vessel 
.verpool. 

dants  did  not  deny  the  services,  bnt 
to  court,  with  a  tender  of  costs.    The 

their  reply,  submitted  that  the  sum 
rart  waa  not  sufficient  remuneration 

■The  cause  oame  on  for  hearing 
I.  Phillimore,  assisted  by  two  of  the 
'en  of  the  Trinity  House  as  assessors. 

Phillimore  (with  him  Barne*)  for 
.—The  sum  of  5151.  ia  quite  insuffi- 

perils  incurred  by  the  salvors;  the 
int  on  board  did  so  at  the  imminent 
life  continuing   through    the   whole 

long  voyage,  and  those  who  ro- 
board  the  Hirundo  ran  great  risk 
;  that  they  bad  only  one  navigator  on 
le  an  invalid,  besides  the  danger  of 
3m  having  held  communication  with 
3rd  an  infected  ship.  In  a  similar 
■Aive  (14  Jnr.  606,  Prit.  Digest,  348), 
line  ot  43001.,  an  award  of  15001. 
i  the  recent  case  of  The  See  Nymphe  {a) 

IB76.— The  See  Nymph*  waa  a  cause  of 
ited  by  the  owners,  master,  and  ore*  of 
man  Empire  of  Place  « gainst  the  Genua 
phe  to  recover  salvage.  The  Empire  of 
rith  the  See  Nymph*  oft  the  West  Coast 
line  1876,  and  tosnd  that  the  captain  of 
the  and  soma  of  the  ore*  had  died  of 
and  that  the  .mate  and  the  rest  of  the 
ill  at  to  be  incapable  of  navigating  her. 
■he  wak  bound  from  Opobo  to  SoiUv  for 
lie  second  mate  and  two  teamen  of  the 
■■ce  volunteered  to  board  the  Bee  Nymphcr 
.king  some  medicine  with  them,  and  they 
'easel  to  Scilly  after  fifty-two  days  on  board, 
ha  at  the  tune  they  went  on  board  had 
ater  in  her  hold,  and,  in  oonseqneuoe  of 
xjsrd,  the  dirt  and  stench  on  board  were 
.  the  voyage  another  of  the  crew  of  the 
)d,  and  none  of  them  were  able  to  render 
eioept  in  steering.  The  value  of  the  See 
greed  to  be  75001. 

).C,  and  W.  Q.  F.  Fhillimore  appeared  for 
e  of  the  Empire  of  Peace. 
■  the  owners  and  some  of  the  orew  of  the 
ct  i  Olarkeon  for  the  owners  of  the  Be* 

utou,- This  f  *  a  case  which  appears  to 
ie  one  of  extraordinary  merit,  ia  whioh 
ianity,  and  still  in  navigation  are  oon- 
,  in  my  opinion,  the  evidence  establishes 
the  services  of  these  three  man,  the  ship 
would  certainly,  and  the  Uvea  of  the  erow 


an  award  of  14001.  was  made  on  a  value  of  75001., 
and  then  the  fever  on  board  the  salved  ship  waa 
African  and  not  yellow  fever,  and  therefore  not 
infectious. 

E.  O.  Olarkeon  for  defendants.— In  the  latitude 
in  which  the  Skiblander  was  fallen  in  with,  yellow 
fever  is  no  longer  infections,  and  so  the  nature 
of  the  services  ie  much  exaggerated.  The  cir- 
cumstances in  The  Active  (uci  sup.)  were  very 
different;  two-thirds  of  the  crew  were  dead, 
and  the  vessel  still  in  the  tropics,  and  a  seaman 
aa  well  as  an  officer  were  lent.  The  tender  is 
sufficient. 

Sir  R.  Philhmohk. — This  is  a  case,  in  the  judg- 
ment of  the  court,  of  most  meritorious  salvage. 
It  is  almost  impossible  to  praise  too  highly  the 
gallantry  of  the  man  Oilman  Osmandsen  under  the 
circumstances,  or  to  doubt  that  the  preservation 
of  the  lives  of  those  who  were  on  board,  and  of 
the  vessel  itself,  were  due  to  bis  courage  and 
skill.  The  navigation  lasted,  I  think,  for  forty-two 
days,  and  for  a  distance  of  about  3000  miles.  It  is 
unnecessary  that  I  should  go  over  the  facts,  which 
have  been  dearly  and  properly  stated  in,  and  read 
to  the  court  to-day  from,  the  statement  of  claim. 
They  constitute  a  case,  as  I  have  already  said,  of 
extraordinary  merit.  The  peril  of  yellow  fever,  in 
the  judgment  of  those  who  advise  me,  was  by  no 
means  over  at  the  time  when  the  man  Osman 
Osmandsen  went  on  board,  and  it  has  been 
pointed  out  to  me  that  it  is  no  uncommon  thing  to 
require  a  vessel  which  comes  into  port  with  yellow 
fever  on  board  to  remain  in  quarantine  for  some 
days  when  she  has  been  long  out  of  the  latitude 
and  longitude  where  the  fever  was  caught. 
Looking  to  all  the  circumstances  of  the  case,  I 
have  to  consider  whether,  out  of  5,1351.,  the  sum 
of  515f.  is  a  sufficient  tender.  I  am  of  opinion 
that  it  is  nob    I  shall  award  9001.  and  costs. 

Fhillimore  asked  the  court  to  apportion  the 
award  amongat  the  salvors. 

Sir  R.  Phillimork. — I  have  to  remember  in  the 
apportionment  that  the  Hirundo  parted  with  one 
of  her  navigators,  and  retained  only  one  on  board, 
and  that  he  waa  in  very  bad  health  himself,  and 
liable  to  have  caught  the  yellow  fever,  for  he  had 
been,  1  think,  twice  on  board  the  Skiblander.  It 
was,  under  the  circumstances,  a  serious  peril  to 
her  to  part  with  one  of  the  only  two  persons  on 
board  capable  of  navigating.  But  the  greater 
salvor — if  I  may  use  the  expression,  the  hero  of 
these  services — was  Osman  Osmandsen,  and  I 
shall  allot  to  him  6001.,  and  3001.  to  the  Hirundo, 
and,  this  being  not  a  steamer  but  a  sailing  vessel, 
I  shall,  of  the  3001.,  allot  1001.  to  the  owner,  501.  to 
the  master,  and  the  remainder  to  the  crew,  accord 
iog  to  their  ratings. 

Solicitors  for  plaintiffs,  Batason  and  Co. 

Solicitors  for  defendants,  Stone  and  Fletcher. 

on  board  of  her  probably,  have  been  lost.  I  bear  in 
mind  that  the  disease  was  not  of  a  oontagious  or  In- 
fections character,  and  that  the  ship  seems  to  have 
sustained  very  little  injury,  and  to  have  encountered 
favourable  weather.  Bearing  these  circumstances  in 
mind,  I  must  endeavour  to  apply  the  principles  always 
governing  salvage  awards  in  this  oouj  ' 


_  giving  a  liberal  reward  la  a - ,. 

the  interest  of  navigation,  aa  wall  as  of  humanity,  will 
be  neatly  benefited.    I  shall  award  1*001. ,   4801.  to  the 
mate.  8601.  to  aaoh  of  the  men,  and  2001.  to  the  n     ' 
owners  of  the  Smpiri  of  Peace. 
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Jan.  25,  26,  28,  29,  and  30,  1878. 

(Before  Sir  R.  Philldcobx.) 

The  Oqubnbo. 

Practice — Pleading — Counter-claim — Damage  to 
cargo  —  Improper  stowage  —  Belay —  General 
oven  age — Adj  ustment. 

Damage  to  cargo  occasioned  by  salt  water  does  not 
come  within  the  excepted  perils  when  by  reason  of 
the  place  in  which  it  is  stowed  it  is  exceptionally 
liable  to  such  damage  in  severe  weather. 

Where  to  a  claim  for  damage  to  cargo,  a  counter' 
claim  of  general  average  is  set  up,  it  is  not  neces- 
sary that  such  general  average  should  have  been 
adjusted ;  but  if  the  evidence  supports  the  fact  of 
a  general  average  loss  having  been  sustained,  the 
amount  thereof  together  with  the  amount  of  loss 
sustained  through  damage  to  the  cargo  will  be 
referred  to  the  registrar  and  merchants  to 
report. 

Semble,  since  the  passing  of  the  Judicature  Acts  the 
Admiralty  Division  has  acquired  a  right  to 
entertain  a  claim  for  a  general  average  loss 
which  the  High  Court  of  Admiralty  did  not 
possess,  (a) 

This  was  an  action  in  rem  for  •  damage  to  cargo, 
brought  by  Messrs.  F.  and  A.  Delcomyn  against 
the  Spanish  barque  Oquendo  under  the  provisions 
of  the  Admiralty  Court  Act  1861. 

The  plaintiffs  were  indorsees  of  bills  of 
lading  for  and  owners  of  a  cargo  of  sugar 
laden  on  board  the  Oquendo  at  Havana,  and 
carried  by  her  in  the  first  instance  into  Queens- 
town  and  subsequently  to  London,  where  it  was 
discharged  in  a  damaged  condition,  occasioned,  as 
the  plaintiffs  alleged,  by  the  negligence  of  the  defen- 
dants in  stowing  it  and  in  delaying  it  at  Queens- 
town.  The  defendants  pleaded  that  there  had  been 
no  negligence,  but  that  the  damage  was  caused  by 
bad  weather,  an  excepted  peril  of  the  sea  ;  the 
defendants  also  counter-claimed  for  an  amount  of 
money  which  they  alleged  to  be  due  to  them  from 
the  owners  of  the  cargo  for  a  general  average  contri- 
bution in  respect  of  certain  property  of  the  defen- 
dants jettisoned  and  cut  away  during  the  con- 
tinuance of  the  bad  weather  for  the  good  of  the 
adventure. 

The  statement  of  claim,  delivered  22nd  Jan. 
1878,  besides  alleging  the  plaintiffs'  claim  to  the 
cargo  as  indorsees  of  the  bill  ot  lading,  and  that 
it  was  one  of  the  terms  of  the  said  bill  of  lading 
that  the  ship  should  put  into  Falmouth  for  orders, 
and  thence  to  a  market,  proceeded  : 

4.  The  said  ship  did  not  duly  prosecute  her  said  voyage 
in  accordance  with  the  said  bill  of  lading,  but  deviated 
therefrom  without  sufficient  cause,  and  wrongfully 
delayed  the  prosecution  thereof,  and  put  into  Queens- 
town,  and,  although  the  said  master  applied  to  the 
plaintiffs  for  orders,  and  was  dnly  ordered  by  the 
plaintiffs  to  proceed  to  London,  being  a  market  within 
the  meaning  of  the  said  bill  of  lading,  he  neglected  to  do 
so,  and  delayed  his  said  voyage,  and  stayed  at  Queens- 
town  with  his  vessel  for  an  unreasonable  time,  whereby 
the  said  cargo  sustained  damage,  and  the  plaintiffs  wore 
put  to  loss  and  inconvenience,  and  were  deprived  of 
profits  which  they  would  otherwise  have  made  by  the 
sale  of  the  said  goods. 

(a)  The  cases  by  which  it  has  been  held  that  the  High 
Court  of  Admiralty  had  no  jurisdiction  to  entertain  a 
claim  for  general  average  contribution,  are  not  referred 
to  bv  name  in  the  arguments  of  counsel  or  the  judgment 
of  the  court,  but  for  convenience  of  reference  are  given 
here.  They  are  :  The  Constantia  (4  Notes  of  Cases,  677) ; 
and  The  North  Star  (1  Lush.  50  ;  2  L.  T.  Eep.  N.  S.  264). 


5.  The  defendants,  although  not  ptnaaiy 
danger  or  accident  of  the  sea,  did  not  <k&nr4 
sugar  in  accordance  with  the  said  bill  of  UBfi 
like  good  order  and  condition  as  thatiiv&iitliti 
shipped,  and,  on  the  contrary,  delivered  tb*»K 
plaintiffs  in  a  greatly  damaged  condition. 

And  claimed  damages  for  the  bradtfq 
tract  and  breach  of  duty,  and  a  refereaasl 
registrar  and  merchants  to  assess  the 
such  damage. 

The  statement  of  defence  and 
delivered    the  23rd  Jan.  1878,  bauds 
generally  the  allegations  of  the  statement^ 
alleged  that  the  cargo  was  not  carried  i 
"  terms  of  the  bill  of  lading  only,  but  oof 
of  the  said  bill  of  lading  and  of  the 
referred  to  in  the  said  bill  of  lading,9  ail 
"  it  was  a  term  of  the  said  charter-] 
Oquendo  should  sail  for  Queenstown, 
or  Plymouth  to  receive  orders,"  and  thai 
that  in  consequence  of  bad  weather,  aai  * 
being  thrown  on  her  beam  ends,  it  had ' 
sary,  to  enable  her  to  right  and  for  thai 
ship  and  cargo,  and  of  the  adventure,  to  < 
or  let  go  "  various  ropes,  in  consequence  afi 
several  sails  attached  thereto  were  blenl 
and  lost,"  and  also  to  throw  overborn!  ti 
of  articles,  and  that  the  Oquendo  ahippaii 
deal  of  water.    It  then  stated  that  the  * 
into  Qaeenstown  on  the  28th  Not.,  and 
master  at  once  commanicated  with  thai 
and  that  he  received  orders  to  proceed  to 
on  5th  Dec. ;  that  she  was  detained  at  f 
till  the  10th  Dec.,  refitting,  and  by  bidi 
and  "  that  if  any  damage  was  done  totbi 
such  damage  was  occasioned  by  matter* 
in  the  bill  of  lading,  to  wit,  the  dangers! 
dents  of  the  sea;     and  then,  by  way  of 
claim,  the    defendants    repeated  the 
of  the  defence  as  to  loss  sustained  by 
alleged  that "  such  loss  was  a  general  arc 
that  the  plaintiffs  by  their  admissions  wail 
of  the  cargo,  and  that  they  had  signed  an* 
bond,  to  which  the  defendants  referred,  m\ 
tinued  : 

3.    The  plaintiffs'  proportion  of  sneh.  taste  I 
been  ascertained,  but  is  about  2001.,  and  ckaai 

1.  Judgment  against  the  plaintiffs  fa  i*J 
2001.  or  snch  sum  as  shall  be  fond**' 
proportion  of  the  said  general  iroagtba 

2.  A  reference,  if  necessary,  to  ascertain"** 
of  the  said  general  average  baa,  and  dm 
tiffs'  proportion  thereof. 

3.  The  costs  of  this  action. 

To  this  defence  and  counter-claim  the 
delivered  a  reply  on  the  24th  Jan.  1S73,' 
a  general  denial  of  the  allegations  of  tla< 
inconsistent  with  the  claim,  proceeded: 

3.  With  regard  to  the  defendants' 
plaintiffs  say,  that  before  this  action  was  i 
wit,  on  the  delivery  of  the  cargo,  the  defe 
them  to  sign,  and  they  did  sign  and  deHw ' 
average  bond  in  the  usual  form,  whereby  Si 
between  the  plaintiffs  and  defendants  thataSi 
questions,  if  any,  relating  to  general  ann| 
the  first  instance,  be  assessed  and  determis*^ 
stater  in  the  usual  way,  and  that  the  phi 
and  would  pay  to  the  defendants  any  geasaU 
to  them  by  law,  after  the  same  had  been 
determined,  and  the  plaintiffs  farther  ny 
always  been  ready  and  willing  to  ceay< 
agreement  and  to  pay  any  general  ana| 
by  law,  bnt  the  defendants  have  net 
general  average  to  be  made  up  or  i 
mined  in  accordance  with  the  said 
never  given  them  any  particulars  ta« 
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ted  to  them  any  general  average  statement,  nor 
y  their  said  counter-claim)  made  any  application  to 
ontiffs  for  general  average. 

this  reply  the  defendants,  on  the  same  day, 
1th  Jan.  1878,  delivered  a  rejoinder,  which 
simple  joinder  of  issue. 

bill  of  lading,  dated  Havana,  18th  Oct. 
was,  so  far  as  is  material  to  the  question  of 
ion,  in  the  following  form  :  "  Shipped,  <fec. 
.  now  lying  in  the  port  of  Havana,  and 
I  for  Falmouth,  and  a  market  ...  to  be 
red,  Ac.,  ...  on  paying  freight  for  the 
goods  as  per  charter-party.  In  witness, 
The  oharter-party  referred  to  was  of  the 

date,  18th  Oct.  1877,  and  was  in  the 
■h  language.  After  the  usual  stipulations 
spaoe  and  the  condition  of  the  ship,  a  oer- 
translation  proceeds :  "  with  which  cargo  she 
ail  for  Queenstown,  Falmouth,  or  Plymouth, 
<&re  orders,  to  go  to  discharge  in  a  safe  port 
rill  be  named  amongst  those  that  are  here- 
r  mentioned,  or  direct  to  one  of  the  said 
;"  and  then  follow  various  stipulations  as  to 
te  of  freight  payable  in  the  event  of  pro- 
ig  direct,  or  after  calling  at  a  port  for  orders, 
port  in  the  United  Kingdom,  or  on  the 
emt  between  Bordeaux  and  Antwerp. 

Average  agreement  or  bond,  referred  to  in 
imter-olaim  and  reply,  was  dated  the  17th 
.877,  and  made  between  Yeaves  and  Co., 
for  the  owners  of  the  Oquendo,  of  the  first 
E&d  the  owners  of  the  cargo  of  the  second 
rad  after  setting  out  that  it  was  alleged  that 
iral  average  loss  had  been  sustained  by  the 
ontinued : 

*fcbey,  the  said  parties  hereto  of  the  second  part 
fca.cr  promise  and  agree  to  bear  and  pay  on  demand 
t^id  Yeaves  and  Co.,  or  to  such  person  or  persons 
W  shall   authorise  to  receive  the  same,  the  full 

•  or  proportion  which  is  due  and  payable  by  them, 
fcaba  hereto  of  the  seoond  part,  in  respeot  of  the 
"enrage  or  averages,  charges,  and  expenses.  And, 
«Bis>t,  in  case  any  dispute  shall  arise  between  the 
actios  hereto  of  the  seoond  part,  or  any  of  them, 

•  said  Yeaves  and  Co.,  touching  the  amount  to  be 
W  the  said  parties  hereto  of  the  seoond  part  in 

of  the  average  or  averages,  charges,  and  expenses 
1.4,  they  the  said  parties  hereto  of  the  seoond  part 

required,  enter  into  and  execute  an  agreement  or 
engagement  for  referring  the  said  disputes  to  the 
■and  determination  of  a  proper  oompetent  person  or 
ssand  oompetent  persons. 

»  25. — The  cause  came  on  for  hearing  before 
•»  Phillimore,  assisted  by  two  of  the  Elder 
c*en  of  the  Trinity  House  as  assessors. 

appeared  from  the  evidence  that  the  damaged 
was  principally  stowed  either  partially 
BQeath  the  floor  of  the  forepeak,  which  was 
■wted  from  the  hold  by  a  bulkhead  nearly 
"%o  the  floor,  and  nearly  underneath  a  scuttle 
>«k  frequently  opened  during  the  voyage,  or 
^  neighbourhood  of  the  mainmast,  chain 
***j  and  pump  well;  there  was  aluo  some 
s£6  done  to  that  stowed  in  other  parts  of  the 
On  proof  of  the  charter-party  the  claim  on 
Cit  of  deviation  was  given  up.  There  was 
■hdiotory  evidence  both  as  to  the  amount  and 
suture  of  the  damage. 

-,  29.— Butt,  Q.C.  (with  him  /.  0.  Maihew) 
*m  plaintiffs. — The  story  of  the  weather  con- 
in  the  log  and  protest,  and  given  by  the 

th 


witnesses,   is  inconsistent  with  the 
fal  of  survey  held  on  the  ship.     Had  the 
been  the  cause  of  the  damage  we  should 


not  have  found  the  damage  at  the  bottom  bot  at 
the  sides  of  the  ship,  where  the  straining  would  take 
place,  in  the  wake  of  the  chain  plates.  The  delay 
at  Queenstown  was  quite  unnecessary.  The 
trifling  repairs  oould  be  executed  in  two  or  three 
days,  and  the  weather  was  not  such  as  to  detain 
the  ship.  They  were  pumping  up  sugar,  and 
therefore  the  captain  must  have  known  that  there 
was  damage  to  the  cargo,  and  that  it  would 
rapidly  deteriorate,  and  therefore  it  was  his  duty 
to  press  on  his  voyage.  The  damage  was  caused 
by  improper  stowage  of  the  cargo  both  as  to 
place  in  which  it  was  stowed  and  from  in- 
sufficiency of  dunnage.  With  regard  to  the 
counter-claim,  even  supposing  that  the  evidence 
supports  the  allegation  that  a  general  average 
loss  has  been  sustained,  which  I  do  not  admit, 
such  a  claim  cannot  be  recovered  in  this  action. 
The  proper  method,  even  independently  of  an  agree- 
ment to  refer,  is  to  have  the  amount  settled  before 
an  average  adjuster.  An  adjustment  stating  the 
amount  due  is  a  condition  precedent  to  recovering 
it.  The  reason  of  the  bond  is,  that  whilst  owners 
of  cargo  are  liable  at  oommon  law  for  general 
average,  the  mere  consignees  are  not,  bat  to 
get  delivery,  and  as  an  inducement  to  the  master 
to  waive  his  lien  on  the  cargo,  they  promise  to  take 
the  liability  on  themselves  instead  of  leaving  the 
shipowner  to  his  remedy  against  the  owners  of 
cargo  resident  abroad.  [Sir  R.  Phillixo&e. — Do 
you  oontend  that  the  olaim  made  by  the  defen- 
dants in  their  counter-claim  is  bad  altogether  P] 
It  does  not  matter  whether  the  defendants  can  or 
cannot  raise  a  claim  for  general  average  con- 
tribution in  this  court  when  the  amount  of  their 
claim  has  been  ascertained  in  the  usual  way. 
Until  that  time  there  is  no  cause  of  action. 
There  has  been  no  demand  for  payment  at  all,  and 
therefore  no  refusal  to  pay.  [Sir  R.  Philltmobi. 
— If  you  contend  that  the  counter-claim  raises  no 
cause  of  action,  should  not  that  question  have 
been  raised  by  the  pleadings  or  on  a  motion  to 
strike  out  the  counter-claim  P]  The  question  it 
raised  by  the  reply.  [Sir  R.  Phillimori. — 
May  it  not  be  that,  though  the  time  has  not 
come  at  which  an  action  could  be  brought 
on  the  olaim  for  a  general  average  contribution, 
yet  that,  under  the  provisions  of  the  Judicature 
Act,  it  is  oompetent  to  a  defendant  to  plead  it  by 
way  of  counter-claim  to  an  action  brought  against 
him,  in  reference  to  the  same  transaction,  by  a 
person  from  whom  he  will  ultimately  be  able  to 
recover.]  No,  a  counter-claim  only  lies  for  a 
matter  which  might  be  the  sulrieot  of  a  cross 
action  or  of  an  original  action.  Here  there  is  at 
present  no  cause  of  action.  There  is  no  breach  of 
the  provisions  of  the  bond  or  agreement  on  which 
an  aotion  could  be  brought.  As  a  matter  of  fact 
the  question  of  general  average  does  not  arise, 
and  as  a  matter  of  law  there  is  no  question  to 
raise.  Suppose,  however,  there  should,  in  an 
adjustment  of  general  average  in  the  aotion,  prove 
to  be  more  money  due  to  the  defendants  than  there 
is  to  us  for  the  damage  done  to  our  cargo,  it  would  be 
most  unj  ust  that  they  should  get  their  costs  when 
we  oould  not  have  paid  the '  olaim  sooner  if  we 
would,  and  have  never  refused  to  pay  it  when  due. 
Milliard,  Q.O.  (with  him  W.  Q.  F.  Phillimoro)  for 
the  defendants. — It  is  perfectly  oompetent  for  a  de- 
fendant to  raise  a  olaim  of  this  description  by  way 
of  set-off  or  oounter-elaim.  The  average  agreement 
is  not  a  bond— it  is  not  under  seal    It  is  merely  a 
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promise  on  the  part  of  the  plaintiffs  to  give  a  true 
account  of  the  value  of  the  cargo,  and  a  promise 
to  pay  general  average,  and,  if  we  choose  so  to 
arrange,  to  refer  any  dispute  we  prefer  under  the 
circumstances    not  to  an  average  adjuster,  hut 
to  come  to  this  court.    The  agreement  to  refer 
under  certain  circumstances  does    not  oust  the 
jurisdiction  of  the  court.     [Sir  B.  Philltko&b. 
— Before  the  Judicature   Acts  I   bad   no  juris- 
diction to  entertain  a  claim  of   general  average, 
but  1  understand  that  it  is  admitted  that  since 
the  coming  into  operation  of  these  statutes  I  have 
jurisdiction.     Butt,  Q.C. — I  do  not  admit  that  this 
court  has  jurisdiction  in  such  a  matter ;  but  I  rely 
on  the  point  that  no  court  could  have  jurisdiction 
to  entertain  the  claim  in  its  present  form.]     On 
the  facts  is  there  any  evidence  to  show  that  this 
is  not  a  perfectly  bona  fide  case  P    The  evidence  of 
those  who  must  know  most  about  the  circum- 
stances is  not  contradicted  in  any  way.    [Sir  R. 
Phillimobe. — Evidence  which  is  not  from  its  nature 
capable  of  direct  contradiction  may  yet  be  dis- 
credited in  two  ways ;  either  by  its  own  inherent 
improbability,  or  by  a  subsequently  ascertained 
state  of  facts  not  being  consistent  with  it.]    Yes  ; 
but  our  uncontradicted  evidence  is  clearly  not  in 
itself  so  improbable  as   to  induce  the  court  to 
discredit    it,  and    the   subsequently    ascertained 
state  of  facts  is,  that  we  dia   throw   overboard 
a   great   variety    of    thingB    from  the    deck    of 
our  ship,  and  it  is  inconceivable  that  we  should 
have  done  so  for  the  purpose  of  receiving  a  pro- 
portion only  of  their  value  as  general   average. 
The  delay   at    Queenstown    was    reasonable;    it 
would  have  been  perilous  to   sail  again  in  the 
middle  of  winter  without  sails  to  replace  those 
we  had  lost  before  arrival ;  and  after  we  had  got 
the  sails  the  wind  and  weather  were  not  favourable 
for  a  prudent  master  to  set  sail. 
Butt,  Q.C.  in  reply. 

Cur.  adv.  vult. 
Jan.  30. — Sir  Robert  Phillimore. — The  Oquendo 
is  a  Spanish  barque  of  390  tons,  of  which  no 
owner  or  part  owner  was  at  the  time  of  the  com- 
mencement of  this  action  domiciled  in  England 
or  Wales.  The  plaintiffs  are  merchants  carrying 
on  business  in  London,  and  were  the  owners  of 
the  cargo.  The  Oquendo  left  the  Havana  on  the 
20th  Oct.  last,  and  reached  Queenstown  on 
Nov.  28.  Her  cargo  consisted  of  2343  boxes  of 
sugar,  containing  958,2191b.  net,  Spanish  weight. 
It  was,  according  to  the  bill  of  lading,  to  be 
carried  to  Falmouth  for  orders  ;  but  according  to 
the  charter-party  these  terms  were  enlarged,  and 
the  vessel  was  to  carry  the  cargo  to  Queenstown, 
Falmouth,  or  Plymouth,  and  there  receive  orders. 
The  cargo  was  put  on  board  in  good  condition, 
and  was  taken  out  in  bad  condition.  It  appears 
from  the  evidence  supplied  by  the  log,  and  the 
protest  and  the  testimony  of  the  Spanish  master 
and  crew,  who  were  examined  at  great  length,  that 
the  vessel  encountered  bad  weather  on  her  voyacje 
from  the  Havana  to  Queenstown,  more  especially 
on  the  17th  and  24th  Nov.  [His  Lordship 
then  read  a  certified  translation  of  the  entries  in 
the  log  for  those  two  days,  and  proceeded  :]  In 
the  protest,  for  some  reason  not  satisfactorily 
explained,  there  is  no  account  of  the  events  which 
took  place  on  the  17th,  but  there  is  of  those  of  the 
24t,h,  much  in  the  name  terms  and  language  as  in 
the  log.  A  good  deal  of  discussion  took  place  as 
to  what  was  the  proper  translation  of  the  Spanish 


word  manguera — whether  a  cyclone  or  i 
spout  appears  to  be  doubtful;  batitm,i 
events,  a  violent  storm  of  wind  and  no,  ■ 
effect,  according  to  the  log,  wag  to  iter  i 
vessel  on  her  beam  ends.  I  should  svibl 
the  evidence  is  that  the  vessel  was  on  far  i 
ends  on  the  24th  Nov.  for  a  oonniaifaiii 
varying  from  one  to  two  hours  teeorif  j 
the  different  statements.  The  vend, 
this  condition  on  the  24th,  arrived  it 
on  the  28th,  apparently  in  no  distress 
making  no  water,  and  requiring,  as  the 
have  been  put  in  prove,  very  small  npa,\ 
refitting  amounting  strictly  to  not  mote 
for  work  that  was  absolutely  necessary. 

Now  the  defence  is  that  the  weather,  of  i 
have  read  a  description  from  the  log  aodj 
was  the  cause  of  the  damage  which,  it  iss 
the  cargo  sustained,  and  that  therefore  tfei 
was    caused     by   one  of    the  executed 
and  that  the  owner  of  the  ship  was  not: 
it.     It  is  stated  also,  with  regard  to  tbei 
of  delay,  that   it  was   caused  by 
over  which   the  defendants  had  do 
badness    of  the  weather,  and  the 
getting  pome  of  the  sails,  damaged,  blotii 
or  thrown  overboard  in  the  storm,  refittei 

Then  there  is  a  counter-claim,  by  which! 
dant8,  being  in  that  respect  plaintiffs,  diisu 
an  average  agreement  signed  by  the  pUsd 
Bum  of  2001.  to  be  paid  to  them,  and  tsal 
shall  be  a  reference  to  the  registrar  and  i 
This  is  the  first  time  that  in  this  courts < 
claim  of  general  average  loss  has  bees 
The  vessel  remained  at  Queenstown  from] 
till  Deo.  10,  and  then  went  on  to  the " 
Docks  in  Londoi,  and,  after  arriving  tbsil 
seven  or  eight  days  discharging  her  cargo. 

It  is  said,  and  apparently  proved,  that  tbei 
and  the  master  had  no  belief  that  anydsBSji] 
been  done  by  salt  water  until  the  discharp* 
cargo  took  place. 

The  charge   on   the  part  of  the  pli 
in  substance  as  follows:    That  there  « 
gence  on  the  part  of  the  defendants  is 
the  cargo,  and  a  want  of  proper  protects*1 
and  an  undue  delay  in  bringing  the  resdf 
port  of  destination  after  she  arrived  «' 
town.     I  have,  with  the  assistance  of  t* 
Brethren,  examined  the  evidence  *er> 
and  I  am  prepared   to  state  the  coucln 
which  the  court  has  arrived. 

First,  the  court  is  of  opinion  that  the  i 
undue  delay  is  not  proved,  and  the  Elder  1 
entirely  agree  in  this  view  of  the  case,  wj 
that,  looking  at  all  the  circumstances,*' 
was  not  unreasonable. 

There   remains  the   other  matter  to  »' 
sidered,  namely,  whether  there  was 
not  providing  sufficient  protection  for1 
In  regard  to  this,  the  first  point  which  £ 
upon  the  attention  of  the  court  is  theksrj 
the  vessel  envxmntered,  especially  onther 
24th  Nov.     This  state  of  the  weather  is  i 
supported  by  the  evidence  of  the  masi*J 
crew,  and  is  necessarily  not  conti 
positive  evidence  on  the  other  side.   AJJ 
time  I  have  thought  it  my  duty  w< 
tion  of  the  Elder   Brethren  to  the 

Crotest  and  the  condition  the 
een  known  to  have  been  in  if  she  1 
the  weather  represented,  and  to< 
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i  the  28th,  only  four  days  afterwards, 
igns  of  distress  and  the  small  expense, 
emitting  her.  The  Elder  Brethren  are, 
tion  of  these  matters,  decidedly  of 
the  statements  both  in  the  log  and 
re  grossly  exaggerated.  They  think 
sr  all  allowances  for  the  alteration 
may  receive  in  course  of  translation, 
auticai  experience  warrants  them  in 
if  they  were  translated  literally,  the 
not,  after  sustaining  snoh  weather, 
at  Queens  town  in  the  condition  in 
lid  arrive.  Nevertheless,  I  am  of 
j  there  is  not  sufficient  counter- 
ire  me  to  altogether  discredit  the  state- 
in  the  protest  and  confirmed  by  the 
it  I  accept  the  opinion  that  the  terms 
caggerated,  and  that  has  had  the  effect 
le  credit  which  the  court  ought  to  be 
>se  in  the  witnesses  on  these  parts  of 

point,  in  regard  to  the  question 
:e  in  the  protection  of  the  cargo, 
r  of  dunnage,  which  has  been  much 
First  of  all,  we  are  of  opinion  that  the 
le  mainhold  had  two  causes :  (1)  The 
.  the  butts  at  the  partners,  caused  by 
id  (2)  from  the  chain-locker  pipes  not 
ly  secured,  which,  though  there  is  no 
nee  of  it,  yet  the  Trinity  Masters 
hat  their  experience  as  seamen  leads 
nclude  was  the  case,  and  that  the 
dunnage  in  such  places  as  the  chain- 
>ump  casing,  if  indeed  there  was  any, 
)ved.  It  is  to  be  observed  that,  sugar 
is  sometimes  called  a  very  sensitive 
mtrance  of  water  will  rapidly  cause 
s  to  the  cargo  forward,  the  Elder 
)  clearly  of  opinion  that  it  should  not 
put  there  at  all,    and  that    it    was 

stow  it  under  the  fore-scuttle,  which 
y  resorted  to  for  stores,  coals,  and 
es,  and  which  therefore  could  not 
,ate  protection  to  cargo  stowed  uuder- 
think  the  matter  must  be  referred  to 
ir  and  merchants  to  ascertain  the 
image  done. 

one  word  to  say  about  the  counter- 
as  been  contended  on  the  one  hand 
iter-claim  on  the  ground  of  general 
lot  be  entertained  by  the  court,  as 
ion  was   ousted    by    the    agreement 

parties ;  and,  on  the  other  hand, 
i  that  this  is  a  misapprehension 
and  that  in  point  of  law  and  point 

court  has  jurisdiction.  I  am  of 
the  answer  is  a  good  one.  The  agree- 
9ubstance,  that  "  in  case  any  dispute 
tween  the  parties  touching  the  amount 
i  respect  of  average,  the  parties  shall, 
enter  into  an  agreement  or  other 
for  referring  the  same  to  arbitration." 
le  option  of  the  defendant  to  require 
b,  and  he  has  not  done  so,  but  has 
nine:  to  this  court.  I  am  of  opinion 
atter  must  also  be  referred  to  the 

I  merchants  to  state  what  proportion 
•al  average  is  to  be  defrayed  by  the 

der  a  reference  to  the  registrar  and 
or  the  purposes  I  have  mentioned. 

II  be  reserved  generally. 


Solicitors  for  plaintiffs,  owners  of  the  cargo, 
Walton 8,  Bubb,  and  Walton. 

Solicitors  for  defendants,  owners  of  the  Oquendo, 
Lowless  and  Co. 


Jan.  30  and  Feb.  5, 1878. 

(Before  Sir  B.  Phillimore.) 

The  Blessing. 

County  Court — Admiralty  jurisdiction — Wages — 
Share  of  fishing  adventure — Wrongful  dismissal 
— Detention  of  chattels — Damages—  3b"  Sf  37  Vict, 
c.  85,  s.  8—31  Sf  32  Vict.  c.  71,  s.  3,  sub-sect.  2. 

A  contract  that  a  master  mariner  shall  take  a  share 
of  a  fishing  adventure  and  bear  a  share  of  certain 
disbursements  is  a  contract  of  wages  by  the 
general  law  maritime,  independent  of  the  Mer- 
chant Shipping  Amendment  Act  1873  (36  Sf  37 
Vict.  c.  85),  8.  8 ;  and  jurisdiction  over  such  a 
contract  is  conferred  on  County  Courts  having 
Admiralty  jurisdiction  by  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  Sf  32  Vict 
c.  71),  *.  3,  sub'sect.  2. 

A  claim  for  damages  for  wrongful  dismissal  is 
within  the  cognizance  of  a  court  having  original 
Admiralty  jurisdiction,  and,  semble ,  of  a  County 
Court  having  Admiralty  jurisdictio  n  by  statute. 

Quaere,  Whether  a  claim  for  damages  for  wrongful 
detention  of  personal  chattels  on  board  a  ship  is 
within  the  jurisdiction  of  a  Court  of  Admiralty. 

This  was  an  appeal  from  a  decision  of  the  County 
Court  of  Durham,  holden  at  Sunderland,  on  the 
20th  April  1877,  by  which  the  learned  judge  of 
that  court  had  refused  to  hear  a  suit  on  the  ground 
of  want  of  jurisdiction. 

The  cause  was  instituted  on  behalf  of  Thomas 
Gillson,  mariner,  on  the  17th  Jan.  1877,  against 
the  fishing  smack  Blessing,  and  George  S. 
Gulston,  her  owner,  "  for  wages  and  wrongful 
detention,  and  carrying  of  certain  goods,"  and  a 
warrant  of  arrest  issued  on  the  31st  Jan.  1877. 
The  particulars  of  the  plaintiff's  case,  so  far  as 
they  were  material,  were  as  follows  : 

1.  On  or  about  Oct.  4, 1876,  the  fishing  smack  Blessing 

being  in  the  port  of  Sunderland,  her  owner,  the  above- 

named  defendant  George  S.  Gnlnton,  hired  the  plaintiff 

Thomas  Gillson  to  servo  as  master  on  board  the  said 

fishing  smack,  the  said  plaintiff  to  be  subject  to  and  obey 

the  reasonable  and  proper  roles  of  the  said  defendant  on 

the  terms  following,  that  is  to  say : 

(a)  The  said  agreement  to  be  in  force  from  the  day  of 

the  date  thereof  up  to  Easter-day  in  the  present 

year. 

(6)  The  plaintiff '8  wages  or  remuneration  to  be  ll-64ths 

of  the  invoice  price  at  which  all  the  large  fish  sold, 

and   also  his  share  of  the  smaller  fish  divisible 

amongst  the  crew  (in  the  fishing  trade  known  as 

stock  o'bate'),  and  in  addition  to  the  said  wages 

to  have  and  be  provided  with  food  and  provisions 

daring  the  said  term. 

(c)  The  plaintiff  to  pay  for  one- fifth  of  the  provisions 

supplied  for  the  use  of  the  crew  on  board  the  said 

fishing  smack. 

4.  The  plaintiff  did  all  things,  and  was  always  ready 
and  willing  to  do  all  things,  necessary  on  his  part  to  entitle 
him  to  have  the  said  agreement  in  all  respects  performed 
by  the  defendant.  Yet,  daring  the  continuation  of  the 
said  agreement,  the  defendant  wrongfully  removed  and 
discharged  the  plaintiff  therefrom,  and  from  the  said 
fishing  smack,  and  refused  to  allow  him  board,  lodgings, 
and  provisions,  according  to  the  said  agreement,  in  and  on 
board  the  said  fishing  smack. 

5.  The  defendant  detained  on  board  the  said  fishing 
smack,  and  refused  to  deliver  up,  the  clothing  of  the 
plaintiff  mentioned  in  the  schedule  to  these  particulars ; 
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and  the  plaintiff  claims  as  due  to  him  the  amounts  set 
forth  in  the  said  schedule. 

The  Schedule  referred  to. 

£  s.   d. 
Damages  for  wages  from  8th   Jan.,  when  "J 

Plaintiff  was  wrongfully  discharged,  to  l9A    n    n 
Bt  April  1877,  twelve  weeks  at  J52  per  f"*    v    u 

^Y%?vla      •  •  •    •••    •••    ••■     •••    •••    •••    •  •  •  J 

Net   board   and  lodgings   after   deducting) 

one-fifth    of   plaintiff's   proportion   for  (.goo 
victualling  during  the  same    period,  at  C 
jlvo *  per  weeK       . . •     ...     •••     •••     . . .     •»%  j 

Share  of  stock  o'bate'  at  15s.  per  week       ...      9    0    0 
Value  of  clothing  detained  on  Doord     2  14    0 

41  14    0 

When  the  cause  came  on  for  hearing,  an 
objection  was  taken  to  the  jurisdiction,  and  the 
learned  judge  decided  that  he  had  no  jurisdiction 
and  dismissed  the  suit.  The  judge's  notes,  on 
which  the  appeal  was  heard,  were  as  follows : 

Mr.  B.  objects  that  it  is  not  a  suit  for  wages,  that  it 
is  more  in  the  nature  of  a  partnership.  Mr.  H.  referred 
to  36  &  37  Vict.  c.  85,  s.  8.  Agreement  put  in  not  exe- 
cuted as  provided  by  that  section. 

I  hold,  on  Mr.  R.'s  objection,  that  this  is  not  a  suit 
for  wages,  or  if  within  the  jurisdiction  of  the  Court  of 
Admiralty  at  all,  it  is  not  within  the  jurisdiction  of  the 
County  Court  as  a  wages  suit.  I  suggested  that  Mr. 
H.  should  ascertain  whether  the  Court  of  Admiralty 
ever  entertained  a  suit  under  such  an  agreement  as  a 
wages  suit,  and,  if  he  found  it  had,  he  might  apply  to  me 
again. 

M'Olymont,  for  the  plaintiff,  on  the  30th  Jan. 
obtained  a  rule  nisi  to  set  aside  this  decision, 
and  on  5th  Feb.  1878  the  rule  came  on  for  argu- 
ment. 

WClymont  for  the  appellant. — There  is  jurisdic- 
tion for  a  judge  of  a  County  Court  having  Admiralty 
jurisdiction  to  entertain  a  suit  of  this  description  : 
sect.  3  County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Vict.  c.  71).  The  agreement  is  a 
contract  of  wages.  This  species  of  agreement  is 
specially  countenanced  by  sect.  8  of  the  Merchant 
Shipping  Act  Amendment  Act  1873  (36  &  37 
Vict.  c.  85).  [Sir  R.  Puillimore. — Is  the  agree- 
ment in  writing  ?]  Yes,  but  we  have  failed  to 
obtain  it;  the  original  is  in  the  possession  of  the 
defendant,  and  he  has  not  given  it  up,  though  he 
has  had  notice  to  do  so.  But  even  if  it  was  not 
executed  in  accordance  with  the  statute,  it  is  never- 
theless a  binding  agreement  for  the  payment  of  a 
share  of  the  profits  of  the  fishing  adventure  as 
wages.  [Sir  K.  Puillimore. — The  learned  judge 
does  not  say  he  had  no  jurisdiction  to  entertain 
the  suit  if  it  was  a  wages  suit,  but  that  under  the 
circumstances  it  was  not  a  wages  suit,  and  that 
therefore  he  had  no  jurisdiction.]  This  method  of 
payment  of  wages  in  the  fishing  trade  has  been 
recognised  as  a  portion  of  the  general  maritime 
law  long  anterior  to  the  Merchant  Shipping  Acts  : 
(Tlie  Frederick,  5  Ch.  Rob.  8.)  It  is  sufficient  if  I 
show  that  this  is,  s;. caking  generally,  a  wages 
suit.  I  am  not  bound  to  show  that  each  item  of 
the  claim  comes  under  that  definition.  That  is  a 
matter  for  the  consideration  of  the  County  Court. 

Clarkson. — I  admit  that  an  agreement  to  take 
a  share  of  the  profits  of  a  fishing  adventure  is  an 
agreement  in  the  nature  of  a  contract  of  wages, 
and  that  the  County  Court  jrdge  has  jurisdiction 
in  snch  a  case ;  but  the  case  is  not  confined  to 
that;  there  is  a  claim  for  damages  for  wrongful 
dismissal.  It  has  been  held  that  this  court 
has  jurisdiction  to  entertain  such  a  claim,  but  that 
is  a  consequence  oi  its  origm&\  ^vmadvctiQu : 
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But  the  Admiralty  jurisdiction  of  the 
Courts  is  the  creature  of  the  Btatate,aod 
limited  by  the  statute ;  and  there  is  k&v 
sect.  3,  sub- sect-  2  of  the  County  Courts 
Jurisdiction  Act  1868  (31  &  32  Vict,  c  71)  up 
such  a  jurisdiction  as  this,  in  a  case  of 
for  wrongful  dismissal.  The  other  Hei  4 
claim  is  clearly  beyond  the  jorbdktoa  4\ 
County  Court.  This  court  has  never 
jurisdiction  to  estimate  damages  in  an 
detinue. 

M'Clymont  in   reply. — Our  claim  for 
dismissal  is  a  claim  for  wages  under  the 
which  we  have  not   been  allowed  to  compfeaj 
therefore  is  a  claim  properly  included  in  a 
for  wages.     As  to  the  last  item  of  the 
Court  of  Admiralty  has  exercised  juri 
cases  of  personal  injury  ( The  Ruckert,  4  Ckl 
73) ;  and  in  a  recent  case  the  petition 
wrongful  detention  of  clothes  and  other 
of  the  plaintiff's  on  board  the  ship  (Tfe 
2  Asp.   Mar.  Ij.    O.   387;    31  L.  T.  Rep. 
274).    That  pleading  was  not  objected  to, 
court  made  a  general  decree  which  sfoul 
such  a  claim  may  be   made  in  a  Court 
miralty.      [Sir  R.  Phtllimoee.— Soppos 
the  High  Court  of  Admiralty  had  snefa  » 
tion,  how  do  you  show  it  to  be  conferred  • 
County  Court  P]    Sect.  2,  sub-sect.  1,  of  the" 
Courts  Admiralty  Jurisdiction  Ameodoaft 
1869  (32  &  33  Vict.  c.  51)  gives  a  Cora*' 
jurisdiction  over  "  any  claim  in  tort  in  ■ 
of  any  goods  carried  in  any  ship,"  bat  I  do 
sider  it  necessary  to  press  that  part  of  the 

Sir  R.  Phillimore. — I  eive  no  derisaa 
whether  the  court  can  entertain  a  emm  * 
wrongful  detention   of  chattels,  bat  I  shi 
this  case  to  the  judge  of  the  court  belo», 
intimation  that  the  County  Court  hasj 
over   the   main   portion    of    r;,j  claim 
is  a  question  of   wages,  on  the  authority 
there  can  be  no  doubt.     It  appears  to  me 
of  regret  that  the  learned  judge  was  no* 
informed  of  the   cases  by  those  who  a 
matter  before  him.     I  remit  it  to  him  to 
case.     The  appellants  are  entitled  to  bait 
costs  below  and  of  the  appeal. 

Solicitors  for  plaintiff.  Belfrage  and  ifi 
agents  for  Holmes  and  Brew  is. 

Solicitors  for  defendants,  TuffneU  and 
agents  for  Dixon,  

Feb.  22,  23,  and  25,  1878. 
The  Princeton. 

Collision — Dragging — Duty  of  pihi—B*<*l 
— Compulsory  pilotage — The  Jlfrraj^ 
Consolidation  Act  1858  (21  <J-22  VicLti 

(a)  The  Northumbria  was  an  action  broafbH 
a  master  mariner  to  recover  the  balance  of  a» J 
disbnrrements,   and    damages    for   wrongfid 
The  plaintiff  was  engaged  for  a  voyage  faff " 
South  American  ports  and  back,  which  wwH' 
about  six  months.     The  action  was  »»«•». 
tiff  was  discharged  about  a  fortnight  alii 
ment,  and  when  the  vessel  pat  back  n|M 
tress.    The  defence  was  drunkenness, 
for  the  plaintiff  that  he  ^  not  been 
neaa,  and  gave  him  damages  for  the 
to  the  amount  of  the  wages  he  woali 
had  completed  his  royage.— Ed. 
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138— Mercian*  Shipping  Act  1854  (17  j-  18 

o.  104),  so.  350,  362— Colts. 

a  vessel  under  the  charge  of  a  pilot  it  at 
or  and  drags,  it  is  the  duty  of  the  pilot  to 
■m  himself  qftlte  condition  of  affairs,  before 
ig  steps  to  avoid  damage  arising  from  it,  and 

0  wait  till  someone  reports  it  to  him. 
a  vessel   aiming  from   sea  into   the 

ley  with  a  pilot  on  board  is  prevented  from 
ing,  in  consequence  of  the  violence  of  the 
I,  or  want  of  water,  and  anchors,  but  is  to  be 
ed  at  soon  as  circumstanr.es  permit,  the  em~ 
nent  of  a  pilot  is,  under  the  Mersey  Docks 

Consolidation  Act,  compulsory, 
imiralty  Division  will  adhere  to  the  practice 
'ie   High   Court  of  Admiralty  as  to  costs  in 
i  of  compulsory  pilotage. 
as  an  action  brought  by  the  owners  of  the 

barque  Twee  Zosters  against  the  American 
'rineetan,  to  recover  for  the  damages  sus- 
by   the  former  Teasel    in    tiro  collisions 

happened  between    tho  Teasels  whilst  at 

1  in  the  river  Mersey  on  the  20th  Jan.  1878. 
'rinceton  counter-claimed  for  the  damage 
led  by  her  in  the  same  collision.  The  Twee 
i  was  a  barque  of  375  tons  register,  and  had 
.0  Liverpool  as  a  port  of  refuge.  In  conse- 
i   of  the  badness   of  the  weather   on    her 

ahe  had  been  nimble  to  get  a  pilot,  and 
>me  in,  and  to  anchor,  without  one.  The 
ion  was  a  ship  of  1349  tons  register,  laden 
cargo  of  cotton,  and  had  come  into  harbour 
'ge  of  a  pilot,  who,  at  the  time  of  the  colli- 
as  still  on  board. 

m  the  vessels  were  anchored  in  the  first  in 
each  gave  the  other  a  clear  berth. 
i  a.m.,  shortly  after  which  time  the  first 
n  happened,  the  tide  was  ebb,  running 
ii  knots,  and  the  wind  blowing  a  gale  from 
N.N.W.  against  the  tide.    The  Twee  Zuslers 

0  anchors  down  with  45  fathoms  of  chain  on 
id  60  fathoms  on  the  other.  The  Princeton 
ie  anchor  down  with  70  fathoms  of  chain. 
/easels  were  riding  to  the  tide  with  their 
up  the  river. 

er  these  circumstances  each  vessel  alleged 
her  to  have  dragged,  in  consequence  of 
the  collision  happened.  Tho  jibboom  and 
athead  of  the  Twee  Zustere  coming  into 
i  with  the  starboard  mizen  chains  of  the 
ton.  Before  the  collision  the  Twee  Zosters 
id  out  cable  and  ported  her  helm.  After  the 
n  the  Twee  Zuslers  dropped  clear  to  the 
'and  of  tho  Princeton.  On  the  following 
ide  the  vessels  swung  clear  of  one  another, 
i  the  sneceeding  ebb,  about  6  p.m.,  they 
came  into  collision,  in  muoh  the  same  posi- 
ts before,  and  remained  in  collision  for  a 
liable  time,  doing  considerable  damage  ; 
timately  the  Twee  Zustere  parted  from  her 
s.  The  Princeton  slipped  her  cable  before 
nto  dock,  and  when  her  anchor  was  weighed 
found  to  be  foul,  the  cable  being  round  the 
The  pilot  of  the  Princeton  proTed  that  he 
■gaged  to  take  the  vessel  from  sea  into 
wd  that  she  would  have  gone  into  dock  as 
i  the  weather  permitted, 
i  Teasel  alleged  the  want  of  a  proper  look- 
board  the  other,  and  an  insufficiency  of 

1  tackle,  and  negligence.     The  Princeton 


[Adm. 

raised  in  addition  tho  defence  of  compulsory 
pilotage. 

It  was  proved  that  the  pilot  of  the  Princeton 
bad  been  paid  the  proper  pilotage  rato  from  sea 
to  the  docks,  and  also  tbe  sum  of  10s.,  being  at 
the  rate  of  he.  per  diem  for  two  days  during  which 
tbe  Princeton  lay  in  the  river. 

Butt,  Q.C.  (with  him  Myburgh)  for  plaintiffs, 
owners  of  the  Twee  Zosters. — It  was  negligence  on 
the  part  of  the  Princeton  to  lie  at  single  anchor 
in  such  weather.  It  is  proved  that  the  anchor 
was  foul  when  weighed,  and  therefore  it  must  have 
been  foul  before  the  cable  was  slipped  ;  therefore 
it  would  not  bold  so  well  as  if  clear,  consequently 
the  Princeton  dragged  and  occasioned  the  collision. 
She  was  also  out  of  tho  control  oE  her  helm ; 
bad  she  been  properly  under  oontrol  she  could  have 
avoided  the  collision.  The  question  of  compulsory 
pilotage  does  not  arise.  She  had  no  proper  look- 
out; had  she  had  a  proper  look-out  she  would 
bave  been  seen  to  have  been  approaching  the  Twee 
Zustere.  and  the  fact  would  have  been  reported.  It 
was  not  reported,  and  that  baa  been  held  to  be 
contributory  negligence  on  the  part  of  tbe  crew. 

Mttward,  Q.C.  (with  him  Clarkton).— We  never 
dragged  at  all,  and  therefore  our  anchor  was 
sufficient  to  hold  us.  When  weighed  the  chain 
was  only  under  the  stock,  and  that  would  make 
no  difference  in  the  holding  power  of  the  anchor, 
even  it  it  was  in  that  condition  at  the  time  of  the 
collision. 

Myburgh  in  reply. 

Feb.  25.— Sir  B.  Piiillixore.— This  is  a  case  of 
collision  between  two  vessels  at  anchor  in  the  river 
Mersey,  either  to  the  northward  of  Egremont 
Ferry  or  abreast  of  the  Bramley  Moore  Dock.  The 
vessels  which  came  into  collision  were  the  Twee 
Zosters,  a  Dutch  Teasel  of  375  tons  register,  and 
heavily  laden,  and  which  had  come  to  anchor  in  a 
proper  berth  to  the  westward  of  mid-river  on  the 
23rd  Jan.  in  this  year,  and  had,  before  tbe  collision, 
dropped  both  her  anchors  tbe  starboard  one  with 
forty-five  fathoms  of  chain  and  the  port  one  witb 
sixty  fathoms.  The  other  vessel  was  the  Princeton, 
an  American  ship  of  no  less  than  1349  tons  register, 
laden  with  a  cargo  of  cotton.  She  had  oome  to 
anchor  in  a  proper  berth  abreast  of  the  Bramley 
Moore  Dock,  with  ber  starboard  anchor  and  seventy 
fathoms  of  chain.  The  Twee  Zustere  had  anchored 
twenty-four  hours  before  the  Princeton.  It  is 
admitted,  and  also  proved  by  the  evidence,  that  in 
coming  to  anchor  tho  Princeton  did  not  give  tho 
Twee  Zustere  a  foal  berth,  there  being  a  cable's 
length  distance  between  them  ;  but,  nevertheless, 
two  collisions  took  place.  It  is  also  admitted  that, 
whiohever  is  responsible  for  the  first  collision 
is  responsible  also  for  the  second,  because 
the  fouling  of  the  berth  which  caused  the 
first  collision  was  the  cause  of  the  second  also.  In 
tbe  first  the  jibboom  of  tbe  Tioee  Zosters  came  into 
contact  with  the  starboard  side  of  tbe  Princeton, 
and  on  the  evidence  it  is  plain  that  tho  collision, 
must  have  been  occasioned  by  one  of  the  two 
vessels  dragging  her  anchor  on  the  tide,  tbe  wind 
at  tbe  time  blowing  in  an  opposite  direction  to  the- 
tide.  The  question  which  the  court  has  diaoussedi 
with  the  Elder  Brethren  of  the  Trinity  House  is, 
which  of  the  two  vessels  dragged  ?  After  a  careful 
consideration  of  the  evidence,  which  is  contradic- 
tory, we  think  that,  on  the  whole,  it  establishes, 
that  the  Tan  Zosters  remained  at  her  anchor,  and. 
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the  Princeton  drove  upon  her.  We  are  clearly  of 
opinion  that  the  pilot  in  charge  ought  to  have  let 
go  the  second  anchor,  as  that  was  a  precaution 
which  the  state  of  the  weather  imperatively 
demanded.  We  think  that  the  oollision  was  caused 
by  the  dragging  of  the  anchor  of  the  Princeton, 
to  prevent  which  proper  measures,  such  as  setting 
her  staysail,  were  not  taken.  I  pronounce  the 
Princeton  alone  to  blame. 

Butt,  Q.C.  then  contended  that  the  pilot  was 
not  responsible  for  the  collision.  There  ought  to 
have  been  a  proper  look-out,  and  there  was  not,  or  if 
there  was  a  look-out  he  neglected  his  duty ;  he  ought 
to  have  given  notice  to  the  pilot  or  person  in  charge 
of  the  ship  when  the  vessels  were  approaching  one 
another ;  ne  must  either  have  seen  that  they  were 
approaching  and  neglected  to  report  it,  or  he  did 
not  see  it  and  ought  to  have  done  so.  It  was  also 
negligence  on  the  part  of  the  ship's  officers  to 
leave  her  in  an  unmanageable  condition. 

Milward,  Q.C.  was  not  called  on. 

Sir  E.  Phllumore. — The  Trinity  Masters  are  of 
opinion,  and  I  entirely  agree  with  them,  that  the 

filot  himself  ought  to  have  seen  the  state  of  affairs, 
therefore  decree  that  the  pilot  alone  is  to  blame 
for  this  collision. 

The  question  whether  under  the  circumstances 
the  employment  of  the  pilot  on  board  the 
Princeton  was  such  as  to  exempt  the  owners  from 
liability  was  then  argued.  The  statutes  and 
sections  on  which  the  arguments  were  based  were 
the  following : 

The  Liverpool  Pilot  Act  (5  Geo.  4,  c.  lxxiii.). 

Sect.  32.  Every  pilot  bo  to  be  licensed  as  aforesaid, 
who  shall  pilot  or  conduct  any  ship  or  vessel  into  the 
said  port  of  Liverpool,  is  hereby  required  to  take  care 
(if  need  be)  to  cause  such  ship  or  vessel  to  be  properly 
moored  at  anchor  in  the  river  Mersey,  and  afterwards  to 
conduct  snch  ship  or  vessel  into  one  of  the  wet  docks 
within  the  said  port,  without  being  paid  any  other  rate 
or  price  than  is  hereby  directed  to  be  taken  for  the 
piloting  or  conducting  snch  ship  or  vessel  into  the  Baid 
port  of  Liverpool ;  but  in  case  such  attendance  shall  be 
required  during  such  ship  or  vessel  being  at  anchor  in 
the  river  Mersey  and  before  she  is  docked,  five  shillings 
per  day  shall  be  paid,  provided,  etc. 

Sect.  34.  If  the  owner,  master,  or  commander  of  any 
ship  or  vessel  shall  require  the  attendance  of  a  pilot, 
licensed  as  aforesaid,  on  board  any  ship  or  vessel  during 
her  riding  at  anchor,  or  being  at  Hovlake,  or  in  the 
river  Mersey,  such  pilot  shall  attend  suon  ship  or  vessel, 
and  be  paid  for  every  day  he  shall  so  attend  five  shillings 
and  no  more :  provided  always,  that  in  case  such  pilot 
shall  not  be  employed  the  whole  day,  but  be  dismissed 
in  less  time  than  a  day,  such  pilot  shall  be  paid  five 
shillings  for  his  attendance :  provided  also  that  the 
pilot,  so  to  be  licensed  as  aforesaid,  who  shall  have  the 
charge  of  any  ship  or  vessel,  shall  be  paid  for  every  day 
of  his  attendance  whilst  in  the  rirer,  except  the  day  of 
going  to  sea  with  such  ships  or  vessels  as  shall  be  out- 
ward bound,  and  the  day  of  returning  from  sea  and  the 
day  of  docking  for  such  as  shall  bo  inward  bound. 

The  Merchant  Shipping  Act  1854  (17  &  18 
Vict.  o.  104). 

Sect.  353.  Subject  to  any  alteration  to  bo  made  by  any 
pilotage  authority  in  pursuance  of  the  power  herein- 
before in  that  behalf  given,  the  employment  of  pilots 
shall  continue  to  be  compulsory  in  all  districts  in  which 
the  name  was  by  law  compulsory  immediately  before  the 
time  when  this  Act  comes  into  operation,  and  all 
exemptions  from  compulsory  pilotage  then  existing 
within  such  districts  shall  also  continue  in  force,  &c. 

Sect.  362.  An  unqualified  pilot  may,  within  the  pilot- 
age district,  without  subjecting:  himself  or  his  employer 
to  any  penalty,  take  charge  of  a  ship  as  pilot  under  the 
following  circumstances  (that  is  to  say)  .  .  .  For  the 
purpose  of  changing  the  moorings  of  any  ship  in  port,  or 
of  taking  her  into  or  out  of  any  dock,  in  cases  where 


such  act  can  be  done  by  an  unqualified  pGotva 
infringing  the  regulations  of  the  port,  or  uj«| 
which  the  harbour  master  is  legally  empowered  a  pi 
Sect.  888.  No  owner  or  master  of  any  etap  si 
answerable  to  any  person  whatever  forsnylosorss 
occasioned  by  the  fault  or  incapacity  of  aay  qal 
pilot  acting  m  charge  of  such  ship  within  nj  is 
where  the  employment  of  such  pilot  is  wsfsuj 
law. 

The  Mersey  Dock  Acts  Consolidation  An  M 
(21  A  22  Vict.  c.  xciL)  s.  6,  repeals  (taferdajt 
sections  of  the  Liverpool  Pilot  Act  set  gqi  sj 

Sect.  123  enacts  a  penalty  of  202.  for  mini 

E arsons  piloting  vessels  in  or  out  of  the  pat 
iverpooL 

Sect.  1128.  The  pilot  in  charge  of  aay  imita 
vessel  shall  cause  the  same  (if  need  be)  to  h  psj 
moored  at  anchor  in  the  river  Mersey,  and  ibUfii 
same  into  some  one  of  the  wet  docks  withmthsi 
Liverpool,  whether  belonging  to  the  board  or  not,  life 
making  any  additional  charge  for  so  doing,  oss1 
attendance  shall  be  required  on  board  such  iwed  si 
anchor  in  the  river  Mersey  and  before  going  a*  II 
in  which  case  he  shall  be  entitled  to  receive  bv#4 
per  day  for  such  attendance. 

Sect.  129  enacts  a  penalty  of  51  on  mssi 
inward- bound  vessels  omitting  to  fly  a  signal! 
pilot  on  coming  within  the  pilot  stations,  all 
giving  reasonable  assistance  to  a  pilot  to  as* 
board. 

Sect.  130  enacts  that  masters  of  Twaalj 
than  coasting  vessels  in  ballast  or  under  Ida 
burthen  refusing  to  accept  the  services  of  tp 
when  offered  shall  pay  fall  pilotage  rates  »■ 
pilot. 

Sect.  133  gives  power  to  the  board  to  fix | 
rates    for  inward-bonnd    vessels  within 
limits. 

Sect.  138.  If  the  master  of  any  vessel  shall 
attendance  of  a  pilot   on  board  any  vessel  dsnfj 
riding  at  anchor,  or    being  at  Hoylake  or  is  w 
Mersey,  the  pilot  so  employed  shall  be  paid  form 
or  portion  of  a  day  he  shall  so  attend  the  sss 
shillings,  and  no  more,  provided  that  the  pilot  *» I 
have  the  charge  of  any  vessel  shall  be  paid  for  flT 
of  his  attendance  whilst  in  the  river ;  but  bo  st&< 
shall  be  made  for  the  day  on  which  snch  tcbs^ 
outward  bound,  shall  leave  the  river  Mersey  to  «* 
her  voyage,  or  being  inward  bound,  shall  enter*1 
Mersey. 

Sect.  139.  In  case  the  master  of  any  vessel'  _ 
ward  bound  ....  shall  proceed  to  sea  and  sbS] 
to  take  on  board  or  to  employ  a  pilot,  he  shall  P  "* 
pilot  who  shall  first  offer  himself  to  pilot  tfei 
full  pilotage  rate  that  wonld  have  been  1*^**8 
vessel  if  the  pilot  had  actually  piloted  the  «*f 
out,  as  the  case  may  be,  of  the  said  port  d  r' 
together  with  all  expenses  incurred  in 
same. 

Bye-laws  for  the  licensing  and  gov..-- 
the  pilots  under  the  jurisdiction  of  the  I* 
Pilotage  Committee  approved  by  Order  ifll 
June  24th  1856. 

5.  Duties   of    individual  pilots.— Every  pfljM 
arrival  from  sea,  either  in  charge  of  a  vessel  orsV 
shall  give  notice  thereof  to   the  master  of  tflf  ! 
which  he  belongs  as  soon  as  possible,  and  rial* 
his  vessel  until  she  is  safely  anchored  in  the  rifl* 
leave  her  without  a  written  permission  fraa  ■, 
mander,  or  on  being  relieved  by  a  pilot  of  •qas'f 
order  of  one  of  the  masters  of  the  boat,  Ac 

Butt,  Q.C.  and  Myburgh  for  plaintiff* 
the  Twee  Zusters. — Pilotage  is  not  inf"1 
pulsory.  Admitting  it   to  be  so  in 
generally,  that    is    that,  with 
not  affecting  this  case,  vessels  in 
the  port  oi    Liverpool   are  bound  J 
licensed  pilot,  the  compulsion  only  1 
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refer  to  The  Annapolis  {ubi  tup.,. 
Abbry  [ubi  tup.),  and  The  City  of  Cambridge  {ubi 
tup.)  in  support  of  the  view  I  take:.  Looking 
to  the  principle  to  be  extracted  from  those 
case i,  and  giving  a  reasonable  interpretation 
to  the  section!  of  the  Acta  of  Parliament, 
I  am  of  opinion  that  the  Princeton  was  still  under 
tte  management  of  a  compulsory  pilot,  wbo  was 
taken  ou  board  by  compulsion  of  law.  To  hold 
otherwise  wonld  be  a  harsh  construction  of  the 
statute-  The  ship  waa  at  the  time  of  the  collision, 
in  itinere,  making  ber  progress  towards  the  dock, 
and  there  was  no  disco  □  tin  nance  of  the  engage- 
ment of  the  pilot,  or  substitution  of  a  voluntary 
for  a  compulsory  service.  The  circumstances 
show  that  the  vessel  was  compelled  to  remain  where 
she  was  by  a  via  major.  If  she  could  have  gone 
into  dock  sooner,  I  am  not  prepared  to  say  that  I 
should  consider  herentitledtotheimmunity  to  which 
she  is  under  tho  existing  circumstances  entitled. 
I  confine  this  construction  of  tbe  law  to  the  par- 
ticular facts  of  this  case,  and  I  think  that  tbe 
pilot  taken  on  board  by  compulsion  of  law  was 
still  in  charge  of  the  vessel  at  the  time  of  the 
collision.  With  regard  to  the  receipt  of  tie.  per 
diem,  that  has  been  disposed  of  by  one  of  the 
cases  to  which  I  have  referred,  The  City  of  Cam- 
bridge (ubi  tup.),  and  the  reception  of  it  does  not 
affect  the  construction  I  put  upon  the  Act.  I 
pronounce  that  tbe  vessel  was  under  tbe  charge 
or  a  pilot,  taken  on  board  by  compulsion  of  law, 
at  tbe  time  the  collision  happened. 

Jlilward,  Q.C.thcn  applied  for  costs. — Admitting 
that  it  was  the  practice  of  the  High  Court  of 
Admiralty  not  to  allow  costs  in  a  case  where  a 
defendant  raised  other  defences  in  addition  to  that 
of  compulsory  pilotage  and  succeeded  only  on  the 
ground  of  Compulsory  pilotage,  that  is  not  the 
practice  of  tho  High  Court  of  Justice,  in  which 
in  all  ciihcm,  including  the  present  (see  Genrrt.il 
Steam  Navigation  Comjmny  v.  London  and  Edin- 
burgh N'w'j.j.j'ni/  C'::'ipaiii/,  ante  p.  454;  36  L.  T. 
Rep.  N.  S.  743  ;  2  Ex.  Div.  4o7),  a  successful  de- 
fendant gets  his  costs,  and  this  division  will 
follow  the  practice  of  the  other  divisions. 

Hull.  Q.C.  was  not  called  on. 

Sir  B.  I'iiillmore. — I  see  no  reflson  for  altering 
the  well-established  practice  of  this  court  as  to 
costs  in  cases  of  compulsory  pilotage,  and  I  shall, 
in  accordance  with  that  practice,  make  no  order 

Suit  dismissed,  but  without  costs. 
Solicitors   for   plaintiff?,   owners   of    the   Twee 
Zusttrs,  Date  eon  and  Co. 

Solicitors  for  defendants,  owners  of  the  Prince- 
ton, -Dmictin,  Hill,  and  Dickenson. 


Tuesday,  Feb.  20,  1878. 
The   Falcon. 

Appeal  from  County  Court— Amount  under  50'.— 
8<-cf.  31  County  Curt  Admiral.'  ij  Jurisdiction  Act 
18ti8{31  j-S!  Via.c.  71). 

A  plaintiff  eloigning  an  amount  not  exceeding  501. 
in  an  Admitaltj,  cause  in  a  County  Court,  is 
precluded  front,  appealing  from  the  decision  of 
the  court  by  sett.  31  of  the  County  Courts  Admi- 
ralty Jurisdiction  Act  1868  (31  *  32  Fief, 
c.  71). 

The  Doctor  Van  Thunnen  Tellow  (20  L.  T.  Rep. 
N.S.m-,  SMar.L.  C.   (0.  &.)   2+4);  uwiThe 


Elisabeth  (I.  Sep.  3  A.  &  E.  33;21.*i 

N.  8.  729),  commented  on  and  erpliitd 
This  was  an  appeal  from  the  City  of  Uiaz  i 
in  its  Admiralty  jurisdiction.  The  plais  :A.  m 
of  the  dumb  barge  Bromley,  irutiiniei  i  at 
thai    court  against    the    Falam,  a  ia« 
belonging  to  tbe  General  Steam  Xiiimaai 
pany,    for  damages    sustained    by  U*  £ 
in    a    collision    between    that  rasel  as 
Falcon   in  the    river    Thames  on  the  it*  5* 
1877.    The  plaintiffs  claimed  in  the  « 
of  301.  Tbe  cause  was  beard  in  tbe  CnytfU 
Court  on    tbe   5th  Feb.  1878,  when  ur  la 
jndge    of    that    court,   Mr.   Con 
dismissed  it  with  coats. 

On  tbe  12th  Feb.  187a  Saford,  Eorfepai 
moved  ex  parte  to  set  aside  the  jadgnali 
obtained  a  rule  nisi. 

On  the  26th  Feb.  1878  tbe  rale  Qua- 
argument.  Tbe  argument  turned  on  tit  ( 
whether  sect-  31  of  tbe  County  Coora  M 
Jurisdiction  Act  1868  gave  any  appeal  (oip 
tiff  who  had  claimed  less  than  out  TteH 
is  tbe  section  in  question  : 

No  appeal  »h*ll  be  allowed  unlaw  ttaaaoat 
Or  ordered  to  be  doe  exceeds  ttm  nm  d  XL 

E.  C.  Clarkson  and  C.  Hail,  for  tfaererp 
owners  of  tbe  Falcon.— The  court  has  sop* 
entertain  the  appeal.  The  action  is  orJj  « 
301. ;  and  therefore  by  sect.  31  of  tbe  CoanrrCat 
Admiralty  Jurisdiction  Act  1668  (314  BF* 
71)  there  is  no  appeal.  The  Act  is  erf  " 
there  is  no  appeal  in  such  a  case  bj  de 
and  therefore  by  implication  there  iinwtW 
plaintiffs.  The  Doctor  Van,  Th***e. 
L.  T.  Rep.  N.  S.  <JoO  ;  3  Mar.  Law  Cu-OSM 
not  in  point.  That  case  only  decided  tbutbl 
tion  in  question  did  not  apply  to  a  caw  ■  b»i 
plaintiff  recovered  nothing;  bat  it  J*1 
appear  that  tbe  suit  in  that  case  was  insiircia'l 
less  than  50i.  Had  it  been  so  tbere  ««JJ « 
been  no  appeal,  as  the  plaintiffs  could  s"' 
recovered  more  than  501.  The  true  inwwsr" 
of  the  section  is  that  no  appeal  should  »"" 
where  the  amount  recovered,  or  soofiWa 
recovered,  is  less  than  50f.  That  tbe  vOT* 
apply  to  appeals  by  the  plaintiffs  ia  shorn  bjB 
Elizabeth  (L.  Eep.  3  A.  &  E.  33;  21  LI* 
N.  S.  729;  3  Mar.  Law  Cas.  0.  S.  m  M* 
trary  to  equity  tbat  an  appeal  should  be  asw 
a  defendant  and  allowed  to  a  plaintiff.  T** 
spirit  and  purport  of  the  County  Court  Ads" 
Jurisdiction  Act  was  to  give  a  cheap  i**"t. 
these  small  cases,  and  the  object  of  thei*^ 
be  defeated  if  in  such  a  case  a  plaintiff  In* 
of  appeal.  Where  the  words  of  a  staioa  «■ 
biguous,  as  in  this  case,  tbe  courts  r" ' 
them  according  to  the  intention  of  the 

E.  Clark  and  Safford   for  appellant-A* 
is  decided  by  The  Doctor  Van  jfoaawl** 
sup.)  and  The  Elizabeth  (uW  tup.)  Tatl 
those   cases   shows  tbat  the  31st  Bern* 
County  Courts  Admiralty  Jurisdiction' 
does    not  apply   to   plaintiffs,  and  doM  j 
any   way     limit    the    right    of  appeal 
plaintiff  has  in  all  cases.     In  tht  ' 
were  cross-causes,  and  that  _._ 
fendant  was  plaintiff  was  dismissed) 
he   would    have   no   appeal    qua   " 
had  a  right  of  appeal  qua  ~" 
cause.       Some  reasonable 
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ection,  and  the  proper  construc- 
ily  by  reading  it  as  if  the  words 
iserted,  that  ib,  "  that  no  appeal 
nless  the  amount,  if  any,  decreed 
lue  shall  exceed  the  anm  of  501." 
plaintiffs  the  effect  of  the  Act 
y,  for  the  plaintiff  could  always 
for  a  aam  larger  than  501.,  eren 
>ct  to  recover  so  much,  and  eo 
E  appeal.  It  ia  usual  in  statutes 
im  claimed  "  to  be  need,  and  not 
to  be  due."  The  Legislators  in 
e  usual  form  of  words  must  have 
g.  If  the  statute  is  interpreted 
.ly  apply  to  defendants;  and  it 
ib  intention  of  the  Legislature  to 
a  right  of  appeal  untouched.  If 
plaintiffs  it  most  apply  to  them 
lera  they  do  not  succeed,  as  no 
1  to  be  due  to  them, 
aply— The  fact  that  a  plaintiff 
f  a  fictitious  right  of  appeal  by 
.  claim  over  501.,  if  my  constrno- 
te  is  correct,  does  not  effect  so 
as  would  be  created  if  the  appel- 
n  were  correct.  In  that  case  the 
cing  his  claim  just  below  50!., 
s  own  right  of  appeal  and  pre- 
nt  from  appealing.  The  statute 
iw  appeals  when  the  amount  of 
l  doea  exceed  50L,  i.e.,  when  the 
1  or  ordered  to  be  due  might 
f50t." 

hie. — In  this  oase  the  appellant 
the  City  of  London  Court.  He 
a  for  SOL,  and  be  got  a  decision 
,jnst  him.  The  question  before 
.king  into  consideration  the  true 
iect.  31  of  the  County  Courts 
iction  Act  1868  {31  &  32  Vict, 
las  not  a  right  of  appeal  p  The 
are.  "  No  appeal  shall  be  allowed 
it  decreed  or  ordered  to  be  due 
'if.  501."  I  have  no  hesitation  in 
pears  to  mo  that  the  whole  pur- 
i  shows  it  to  have  been  the  in- 
islaturo  to  exclude  appeals  where 
ered  is  under  501.  Tee  question 
bat  construction  can  be  pat  upon 
m  this  question  1  will  refer  to  the 
ve  been  cited.  I  have  no  note  of 
Fke  Doelor  Van  Tkunnen  TeUow 
am  represented  as  having  said, 
ia  badly  drawn.  In  my  opinion 
last  be  hold  to  apply  to  appeals 
has  been  decreed  to  be  due,  that 
-  defendants  only."  It  ia  clear 
extra-judicial  dictum,  and  not 
decision  of  that  case.  In  the 
tetk  {ubi  sup.)  the  court  certainly 
s  competent  to  the  plaintiffs  or 
o  appeal.  Now  I  think  that 
decisions  can  be  considered  as 
le  before  me,  because  the  cirenm- 
laintiff,  who  is  the  appellant, 
his  action  for  an  amount  less 
one  whioh  seems  to  me  to  be 
r  of  those  judgments.  At  all 
best  construction  I  can  give  to 
bound  to  decide  this  question, 
o  has  brought  an  action  for  only 
the  decision  of  the  judge  of  the 


court  below  to  this  court  P  Looking  at  the 
whole  purport  of  the  Aot,  and  endeavouring, 
as  it  is  my  duty  to  do,  to  give  a  proper 
construction  to  the  section  of  the  statute,  and 
having  a  strong  opinion  that  it  was  the  inten- 
tion of  the  Legislature  to  exclude  all  appeals 
where  the  sum  recovered  did  not  exceed  501.,  I 
think  I  must  rule  that  there  is  no  appeal  in  this 
case.  I  do  so  on  the  ground  that  the  plaintiff 
having  brought  this  action  for  SO!.,  by  no  process 
whatever  could  he  have  got  a  decree  or  order 
which  would  have  exceeded  501.  I  do  not  dis- 
guise from  myself  the  difficulty  of  the  construc- 
tion of  the  statute,  but,  upon  the  whole,  I  think 
that  this  is  a  reasonable  construction  to  arrive  at. 
As  I  consider  it  a  case  of  considerable  difficulty,  I 
shall  give  no  coats. 

Appeal  dismissed  for  want  of  jurisdiction,  but 
without  costs. 

Solicitor  for  appellant,  Preston. 

Solicitor  for  respondents,  Batham. 


HOUSE    OF   LORDS. 

Beported  fcj  C.  E.  Mudeb,  Ecq.,  Buri  >ter-»t-L*w. 

Nov.  6  and  Dec,  13, 1877. 

(Before    the    Lord    Chancellor  (Cairns),  Lords 

Peneancb,  Blackburn,  and  Gordon.) 

SlXPSON    AND    OTHEBB    V.    THOMSON  AND  OTHERS. 

ON   APPEAL  PROM   1KB   PIBST    DIVISION   OP   THE    COURT 

OP    SESSION    IN   SCOTLAND. 

Ship— Collision  between  shipe  of  same  owner—  Mer- 
chant  Shipping   Act   1862,  sect.  54  —  Rights  of 

The  Merchant  Shipping  Acts,  in  giving  shipowners 
power  to  limit  their   liability,  do  not  create  any 
new  rights,  bat  restrain  existing  rights  by  limiting 
liability. 
The  right  of  the  underwriters  of  a  lost  ship  for  dam- 
ages against  a  wrong-dner  is  merely  to  make  the 
same  claim  that  the  insured  might  havemaAe. 
In  the  ease  of  a  collision  between  twoships  belonging 
to  the  same  owner,  by  which  one  was  totally  lost 
through  the  exclusive  fault  of  the  other: 
Held  (reversing  the  judgment  of  the  court  below),  that 
the  underwriters  of   the  policy  on  the  lost  ship 
could   make  no  claim  against  the  sum  paid  into 
court,  under  the  Merchant  Shipping  Act  1862  (25 
$■  26  Vict,  c  63),  s.  54,  the  insured  being  himself 
the  person  who  had  caused  the  damage. 
Yates  v.  Whyte  (4  Bing.  N.  0.  272)  approved  and 

followed. 
This  was  an  appeal  from  a  decision  of  the  First 
Division  of  the  Court  of  Session  in  Scotland  (the 
Lord  President  Inglia,  Lords  Deal  and  Mure). 

A  Mr.  William  fiurrell,  a  shipowner  and  ship- 
ping agent  of  Glasgow,  was  the  owner  of  two 
steamships  —  the  Sunluce  Castle  and  the  Fits- 
maurice — trading  between  Leith  and  London.  In 
Feb.  1876,  while  the  former  vessel  was  on  her 
voyage  to  the  northward,  and  the  latter  to  the 
southward,  they  came  into  collision  off  Lowestoft, 
through  the  exclusive  fault  of  those  in  charge  of 
the  FUzmaurice,  and  in  consequence  of  the  oollisioni 
the  Dunluee  Castle  was  totally  lost. 

Burrell  admitted  hi*  liability  as  owner  of  the 
■hip    in   fault,    and    petitioned    the    Court    of 
to  stop  all  actions  and  suits  instituted 
aim  as  Buch  owner  in  respect  of  the  col- 
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lision,  and  to  limit  bis  liability  under  sect.  54  of 
tbe  Merchant  Shipping  Act  1862  (25  &  26  Vict. 
o.  63)  to  tbe  sum  of  35901.  which  sum  was  paid  into 
court. 

Burrell  bad  effected  policies  of  insurance  on  the 
Dunluce  Castle  for  the  sum  of  6000L 

The  appellants,  who  were  the  owners  of  tbe 
cargo  on  board  the  ship,  and  the  respondents, 
who  were  the  underwriters  of  the  policies,  and  had 
paid  as  for  a  total  loss,  both  put  in  claims  upon 
the  sum  paid  into  court  Burrell  had  claimed 
against  tbe  respondents  as  underwriters  in  res- 
pect of  the  total  loss  of  the  Dunluce  Castle,  and 
the  underwriters  had  paid  tbe  amount  due  on  the 
policies,  6000L  Upon  receiving  payment,  Burrell 
assigned  to  the  respondents  all  bis  right,  title, 
and  interest  as  owner  of  the  Dunluce  Castle  to 
recover  any  sums  due  from  tbe  underwriters  of 
the  Fitzmaurice.  The  respondents  claimed  to  be 
ranked  and  preferred  to  the  fund  for  the  sum  of 
60002.  with  interest  pari  passu  with  such  other 
claimants  as  should  establish  their  claims,  or  to 
be  ranked  after  payment  of  the  claims  of  the 
cargo,  owners,  and  seamen  of  the  Dunluce  Castle. 
By  interlocutor  of  Nov.  24,  1876,  the  Court  of 
Session  limited  the  liability  of  Burrell  in  respect 
of  the  collision,  holding  him  liable  for  the  sum  of 
35902  80.  only,  and  ranked  the  claimants,  includ- 
ing tbe  appellants  and  respondents,  pari  passu 
on  that  fund. 

From  this  judgment  the  owners  of  the  cargo 
appealed  to  the  House  of  Lords. 

The  case  is  reported  in  4  Court  of  Session 
Cases  (4th  series)  177;  14  Scottish  Law  Rep. 
120. 

Wathin   Williams,  Q.C.  and  J.  C.  Mathew  ap- 

S»red  for  the  appellants,  and  argued  that  as 
urrell  could  not  have  maintained  a  claim  upon 
the  fund  in  court,  as  he  was  owner  of  the  ship 
in  fault,  and  could  not  have  any  redress  against 
himself,  so  the  underwriters,  who  had  put  them- 
selves in  the  position  of  the  assured  by  paying 
the  amount  of  the  policies,  could  be  in  no  better 
situation. 

Benjamin,  Q.C.  and  E.  C.  Clarkson,  for  the  re- 
spondents, contended  that,  as  the  underwriters 
would  have  been  entitled  to  rank  as  claimants 
against  the  sum  in  question  in  the  ordinary  case 
of  a  collision  between  ships  belonging  to  different 
owners,  their  rights  could  not  be  affected  by  the 
accidental  circumstance  that  both  the  ships  be- 
longed to  the  same  person. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dec.  13. — Their  Lordships  gave  judgment  as 
follows : 

The  Lord  Chancellor  (Cairns).  —  My  Lords, 
the  appellants  in  this  claim  dispute  a  claim 
which  was  made-  by  the  respondents  (other 
than  William  Burrell)  in  the  Court  of  Session, 
and  allowed  by  them  to  rank  as  creditors  upon  a 
sum  of  3590Z.,  which  was  paid  into  court  under 
circumstances  which  I  will  shortly  mention. 

William  Burrell  was  the  owner  of  two  ships, 
the  Dunluce  Castle  and  the  Fitzmaurice,  trading 
between  Leith  and  London.  The  Dunluce  Castle 
was  insured  by  two  time  policies.  The  policies 
were  in  the  usual  form,  ana  were  against  (among 
other  things)  the  perils  of  the  seas.  They 
were  underwritten  by  the  respondents,  other  than 
William  Burrell,  and  those  respondents  I  will 
afterwards  calls  the  underwriters.    The  Dunluce 


Castle,  on  her  passage  from  London  to  L 
4th  Feb.  1876,  came  into  collision  11 
Fitzmaurice  off  Ijowestoft,  and  in  ccmaqt 
the  collision  the  Dunluce  Castle  with  k 
was  sunk  and  totally  lost.  Tbe  Fibmn 
entirely  in  the  wrong*  and  it  wis  tfootJ 
negligent  navigation  of  those  in  charge  dki 
tbe  collision  took  place. 

This   being  so,  Burrell,  as  tbe  onsi\ 
vessel  that  was  in  fault,  and  admitting ii 
petitioned  the  Court  of  Session,  under  tkj 
chant  Shipping  Acts  1854  and  1862,  to 
actions  instituted  against  him,  paying  otoi 
the  sum  of  3590Z.  already  mentioned,  btsfj 
tonnage  liability  fixed  by  the  Acts,  sod 
those  who  bad  any  claim  or  right  of  acfai 
him  to  establish  their  claim  or  right  agastil 
sum. 

In  the  proceedings  consequent  on  thk 
the  appellants,  as  owners  of  the  cargo  oil 
the  Dunluce  Castle,  made  and  established  1 
against  the  fund,   as    did  also  the  n 
seamen  of  the  ship  in  respect  of  their  < 
in  the  collision,  and  the  respondents,  tat  1 
writers,  also  made  a  claim,  on  the  grwii 
they  had  paid  6000L  to  Burrell  under  the! 
surances  on  the  Dunluce  Castle  as  npoa  1) 
loss,  and  ought  to  rank  as  creditors  1 
fund  in  medio  for  that  amount.    The 
resisted  the  right  of  the  underwriters  to  1 
the  distribution  of  the  fund ;  but  the 
Session,  by  tbe  interlocutors  under  mm 
sustained  the  right  of  the  underwriters,  sslj 
Lordships  have  now  to  say  whether  thstf 
is  correct. 

My  Lords,  I  ought  in  the  first  place  ■  I 
that*  in  my  opinion,  the  question  must  W 
sidered  just  as  if  the  underwriters  had  W 
an    action     against    Burrell.      It  is  twj 
under  the   Merchant    Shipping  Acts  all 
against    Burrell    have    been   restrained, 
limited  sum  of  money  has  been  paid  ist 
to  answer  rateably,  as  far  as  will  «S*J 
claims  of  all  persons  who  have  brougburr 
bring,  actions  against  him.     But  tbe 
Shipping  Acts  do  not  profess  to  create! 
right ;  on  the  contrary,  they  act  in  1  "* 
existing  rights,  substituting  merely  a 
an  unlimited  liability.     The   question 
looked  at,  therefore,  in  the  same  way  as** 
be  if,  all  other  things  remaining  tbe  sal 
underwriters  were  not  in  competitioB  wf 
other    claimants,     but    were  suing  Bt 
damages  on  the  ground  that  his  ship,  art 
maurice,  had    through   careless  naT1Pjfl 
down  his  other  ship,   the  Dunluce  &w*J 
which  they,  being  the  insurers,  had  p«« 
total  loss. 

My  Lords,  the  learned  counsel  who  i 
case  at  your  Lordships'  bar  on  behalf 
spondents  conld  not  suggest  thatsncal 
had  ever  been  brought,  nor  could  theyf 
in  any  text  book    or  in  any   decided 
authority  that  such  an  action  could  bej 
In  order,  however,  to  determine  wl  A 
action  could  be    maintained  it  is 
ascertain  the  principle   upon  which  f 
writers,  having  paid  as  upon  a  total" 
to  succeed  to  whatever  can  be 
of  the  thing  insured. 

The  Lord  President  states  toil;.' 
I  "  It  is  necessary  to  consider  very; 
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**  effect  of  a  total  loss,  either  actual  or  oon- 
lotive,  as  in  a  question  between  the  owners 
the  underwriters  of  the  lost  vessel.  There 
be  no  doubt  that;  whether  the  loss  be 
al  or  constructive,  if  it  be  a  total  loss,  the 
erty  of  the  sunk  vessel  passes  to  the  under- 
»ts.  And  it  is  also  quite  settled  that  all  the 
oats  of  that  property  pass  with  it.  But  it  is 
sary  to^oa  little  deeper  than  that  general 
axent  of  principle  in  order  to  see  what  is  the 
10  relation  of  the  underwriters  and  the 
b  after  the  property  of  the  vessel  has  so 
I  from  the  one  to  the  other.  It  is  quite  clear 
cm.  any  transference,  either  of  an  heritable 
t>  or  of  a  corporeal  movable  by  voluntary 
^cmce,  nothing  passes  as  an  incident  of  the 
€»  of  the  nature  of  a  claim  of  damages.  The 
.«e  of  an  heritable  subject  or  the  purchaser 
>arporeal  movable  takes  it  just  as  it  stands 
-fcime  of  the  conveyance,  with,  of  course,  all 
tridental  rights  belonging  to  it  as  a  piece  of 
;  but  it  is  quite  clear  that  in  such  a  case 
of  damage  for  injury  done  to  that  property 
transference  takes  place  could  never  pass 
ith  the  conveyance  of  the  subject.  Now, 
cmte  settled  that,  in  that  kind  of  vendition 
takes  place  by  the  operation  of  the  law 
"the  underwriter  pays  the  contents  of  his 
upon  a  sunk  ship,  a  claim  of  damages 
t*%  a  vessel  which  has  caused  the  loss  of  the 
collision  does  pass  along  with  the  property 
remains  of  the  vessel ;  and  therefore  it  is 
■obvious  from  that  consideration  alone,  with- 
^ing  any  further,  that  the  transference  which 
crated  by  force  of  law  when  the  underwriter 
zander  his  policy  upon  the  lost  ship  is  some- 
quite  different  from  an  ordinary  voluntary 
^ance  of  a  corporeal  movable."  And,  further 
^  Lord  President  continues  thus :  "  Then,  is  it 
said  that  when  the  property  of  the  sunk  vessel 
Used  to  the  underwriters  with  all  its  incidents, 
Sing  the  right  to  claim  against  the  offending 
for  the    damage  done  bv  the  collision — is 

he 


said  that  the  owner  of  the  offending  vessel 
escape  from  this  liability  because  he  was  also 
■r  of  the  sunk  ship  P  I  confess  I  am  quite 
• « to  see  any  ground  in  law  for  holding  that. 
Mis  to  me,  on  the  contrary,  to  be  quite  clear 
ihe  operation  of  the  legal  assignment  of  the 
Erom  the  owner  to  the  underwriters  is  to  carry 
St  all  the  rights  which  would  have  belonged 
ny  owner  of  that  vessel,  no  matter  who  he 
-t  be ;  and  as  soon  as  by  that  legal  assign- 

•  the  owner  of  the  offending  ship  ceased  to  be 
>t  of  the  Dunluce  Castle,  there  was  no  longer 
"identity  of  persons  between  the  party  who 
98  the  claim  and  the  party  who  is  liable  to 
5y  the  claim.    That  identity   is  put  an  end 

*  the  operation  of  law,  and  therefore  I  think 
the    underwriters    in   these  circumstances 

<L  have  a  perfectly  good  ground  for  action 
nst  the  owner  of  the  Fitzmaurice  to  make 
.  the  damage  caused  by  the  collision." 
«  view  of  the  Lord  President,  therefore,  appears 
»  that,  after  payment  by  the  underwriters  as  on 
al  loss,  there  is  effected,  bv  some  independent 
fttion  of  law,  a  transfer  of  whatever,  if  any- 
g,  can  be  recovered  in  specie  ot  the  thing 
red ;  and  that  there  is  also  created  by  a  similar 
fttion  of  law,  and  by  reason  of  the  transfer  of 
tiling  insured,  an  independent  right  in  the 
srwriters  to  maintain  in  their  own  name,  and 


without  reference  to  the  person  insured,  an  action 
for  the  damage  to  the  thing  insured,  which  was 
the  cause  of  tne  loss. 

My  Lords,  speaking  with  great  respect  for  the 
Lord  President  and    the    other   learned  judges 
who  followed   his  opinion,  I  feel  bound  to  say 
I  am  not  aware  of  any  authority  for  the  view 
of  the  case  thus  taken  by  him.    The  case  cited  by 
him  of  the  North  of  England  Insurance  Company 
v.  Armstrong  (L.  Eep.  5  Q.  B.  224;  21 L.  T.  Rep.  N.  S. 
822 ;  3  Mar.  Law  Gas.  0.  S.  330)  does  not  appear 
to  me  to  touch  the  question.     The  reasoning  of 
the  Lord  President  would  be  inapplicable  to  the 
case  of  a  partial  loss,  and  yet  no  one  would  dispute 
the  right  of  underwriters,  after  paving  to  A  on  a 
partial  loss  occasioned  to  his  ship  by  the  collision 
of  the  ship  of  B.  to  sue  B   if  his  ship  was  in 
fault.      I  Know  of  no  foundation  for  the  right 
of  underwriters,  except  the  well-known  principle 
of  law   that    where  one  person   has   agreed    to 
indemnify  another  he  will,  on  making  good  the 
indemnity,    be    entitled    to    succeed    to  all   the 
ways  and  means  by  which  the  person  indemnified 
might  have  protected  himself  against  or  reim- 
bursed himself  for  the  loss.    It  is  on  this  prin- 
ciple that  the  underwriters  of  a  ship  that  has  been 
lost  are  entitled  to  the  ship  in  specie  if  they  can 
find  and  recover  it ;  and  it  is  on  the  same  principle 
that  they  can  assert  any  right  which  the  owner  of 
the  ship  might  have  asserted  against  a  wrongdoer 
for  damage  tor  the  act  which  has  caused  the  loss. 
But  this  right  of  action  for  damages  they  must 
assert,  not  in  their  own  name,  but  in  the  name  of 
the  person  insured ;  and  if  the  person  insured  be 
the  peifeon  who  has  caused  the  damage,  I  am  un- 
able to  see  how  the  right  can  be  asserted  at  all.- 

The  case  of  Yates  v.  Whyte  (4  Bing.  N.  C.  272) 
involved  questions  analogous  to,  and,  as  it  seems 
to  me,  decisive  of  the  present.  The  plaintiff  was 
there  suing  the  defendants  for  damaging  his  ship 
by  collision,  and  the  defendants  sought  to  deduct 
from  the  amount  of  damages  to  be  paid  by  them  a 
sum  of  money  paid  to  the  plaintiff  by  his  insurers 
in  respect  of  such  damage,  and  if  the  insurers  had 
possessed  an  independent  right  of  action  against 
the  defendants,  the  defendants  might  no  doubt 
have  been  right  in  their  contention. 

I  think  it  desirable  to  read  to  your  Lordships 
what  was  said  by  some  of  the  learned  judges  in 
that  case.  Tindal,  C.J.,  says :  "  I  think  this  case 
is  decided  in  principle  by  that  of  Mason  v.  Sains- 
bury  (Marshall  on  Insurance,  3rd  edit.  796; 
3  Douglas'  Reps.  61).  There  a  party  whose  pro- 
perty had  be3n  burned  by  a  mob,  was  allowed, 
after  receiving  the  amount  of  his  loss  from  an 
insurance  office,  to  sue  the  hundred  on  the 
statute  1  Geo.  1,  for  the  benefit  of  the  insurers. 
The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  action  for  the  wrong 
was  brought  at  the  instance  of  the  insurance 
office,  which  is  not  the  case  here.  But  it  esta- 
blishes that  the  recovery  upon  a  contract  with  the 
insurers  is  no  bar  to  a  claim  for  damages  against 
the  wrong-doers."  Lord  Mansfield  says  (Marshall 
on  Insurance,  3rd  edit.  796) :  "  Though  the  office 
paid  without  suit,  this  must  be  considered  as 
without  prejudice,  and  it  is  to  all  intents  as  if  it 
had  never  been  paid.  The  question  comes  to 
this :  Can  the  owner  of  the  house  having  insured 
it,  come  against  the  hundred  under  this  Act, 
Who  is  first  liable  P  If  the  hundred  * 
liable,  still  it  makes  no  difference.    If  the 


us  Act,    jM 
befinfc^ 

X0M9rmm 


570 


MARITIME  LAW  OASES. 


H.  of  L.] 


Simpson  and  othebs  v.  Thomson  and  othbbs. 


%*l 


be  first  liable,  then  payment  by  them  is  a  satis- 
faction, and  the  hundred  is  not  liable.  Bat  the 
contrary  is  evident  from  the  nature  of  the  con- 
tract of  insurance.  It  is  an  indemnity.  We 
every  day  see  the  insured  put  in  the  place  of  the 
insurer.  It  is  in  abandonment  so,  and  the  in- 
surer uses  the  name  of  the  insured.  It  is  an  ex- 
tremely clear  case.  The  Act  puts  the  hundred  in 
the  place  of  the  trespassers,  and  on  principles  of 
policy  I  am  satisfied  it  is  to  be  considered  as  if  the 
insurers  had  not  paid  a  farthing.  That  the  in- 
surers may  recover  in  the  name  of  the  assured 
after  he  has  been  satisfied  appears  from  Randal 
v.  Cochrane  (lt7h  June  1748,1  Yes.  sen.  97),  where 
it  was  held  that  they  had  the  plainest  equity  to 
institute  such  a  suit.  Such,  therefore,  is  the 
situation  of  the  underwriters  here  that  this  case 
has  received  its  answer  from  it.  If  the  plaintiff 
cannot  recover,  the  wrong-doer  pays  nothmg,  and 
takes  all  the  benefit  of  a  policy  of  insurance 
without  paying  the  premium.  Our  judgment 
must  be  for  the  plaintiff." 

Park,  J.  says :  "  I  am  of  the  same  opinion.  This 
point  has  been  decided  since  the  time  of  Lord 
Hardwicke.  So  much  so,  that  it  has  been  laid 
down  in  text  writers  that  where  the  assured,  who 
has  been  indemnified  for  a  wrong,  recovers  from 
the  wrong-doers,  the  insurers  may  recover  the 
amount  from  the  assured.  In  Randal  v.  Cochrane 
it  was  said  that  they  had  the  clearest  equity  to  use 
the  name  of  the  assured,  in  order  to  reimburse 
themselves,  and  in  Mason  v.  Sainsbury  the  judges 
were  all  unanimous;  they  held  indeed  that  the 
insurers  could  not  sue  in  their  own  name ;  but 
they  confirm  the  general  opinion  that  the  wrong- 
doer should  be  ultimately  liable,  notwithstanding 
a  payment  by  the  insurers." 

Vaughan,  J.  says:  "No  case  has  been  cited 
which  establishes  the  point  contended  for  on  the 
behalf  of  the  defendants;  while  Randal  v.  Cochrane 
and  Mason  v.  Salisbury  are  in  point  for  the 
plaintiff.  In  Mason  v.  Sainsbury  it  was  argued, 
as  here,  that  the  plaintiff  having  received  his  in- 
demnity from  the  insurers,  could  not  recover  a 
second  time  against  the  hundred ;  but  Lord 
Mansfield  said,  'Who  is  first  liable?'  If  the 
hundred  is  first  liable,  still  it  makes  no  difference  ; 
if  the  insurers  be  first  liable,  then  payment  by 
them  is  a  satisfaction,  and  the  hundred  is  not  liable. 
But  the  contrary  is  evident  from  the  nature  of 
the  contract  of  insurance.  It  is  an  indemnity. 
Wo  every  day  see  the  insured  put  in  the  place  of 
the  insurer.  And  in  Clarke  v.  Tlte  Hundred  of 
Bly thing  (1823  2  B.  and  C.  254)  the  authority  of 
Mason  v.  Sainsbury  was  expressly  recognised  by 
Lord  Tenterden." 

My  Lords,  these  authorities  seem  to  me  to 
be  conclusive  that  the  right  of  the  under- 
writers is  merely  to  make  such  claim  for  damages 
as  the  insured  himself  could  have  made;  and  it 
is  for  this  reason  that  (according  to  the  English 
mode  of  procedure)  they  would  have  to  make  it 
in  his  name;  and  if  this  is  so,  it  cannot  of  course 
be  made  against  the  insured  himself. 

It  may  be  said  that  this  view  of  the  law  inflicts 
considerable  hardship  upon  the  underwriters.  I 
am  not,  however,  satisfied  that  this  is  the 
case.  Either  the  policy  by  which  the  under- 
writers are  bound  is  an  insurance  against  perils 
of  the  seas  arising  from  the  negligent  navigation 
of  any  other  vessel,  even  although  that  vessel 
belong  to  the  person  insured,  or  it  is  not.     If  it  is 


not  an  insurance  against  such  a  peril  of  tfe< 
the  underwriters  should  defend  themsefraai 
ingly  and  decline  to  pay  for  the  lass,  ftai 
other  hand,  the  insurance  is  a  contract  to  as 
nify  against  the  consequences  of  the  mm 
navigation  of  any  other  ship  of  the  insert. 
would  be  little  short  of  an  absurdity  tbti 
underwriters  should  in  the  first  place  m 
the  insured  for  the  consequences  of  tlut 
navigation  according  to  their  contract,  ladi 
diately  afterwards  recover  the  amount  iaeki 
the  insured  as  damages  occasioned  bjthk 
gent  navigation. 

I  must  therefore  move  your  Lard&pr 
the     interlocutor    of    the    24th   Nor.  13$ 
varied  by  inserting,  after  the  words  "iuki 
prefer  the  whole  of   the  other  daimasa,'! 
words  "other  than  the  underwriters," lad! 
sorting  a  finding  that  the  underwriters,' 
Thomson  and  others,  are   jointly  and 
liable  to  the  appellants,   Simpson  and  to- 
others, with  regard  to  the  expenses 
the  discussion  between    the   claimant* 
Thomson  and  others,  and  Simpson  sad  Cai 
others,  and  that  the  interlocutor  of  the  10th  7 
1877  should  be  reversed,  with  a  declaatal 
the  objections  for  Simpson  and  Co.  oaghttd 
been  received,  and  with  this  declaration  reasl 
case  to  the  Court  of  Session ;  and  I  further i 
your  Lordships  that  the  respondents,  the 
writers,  be  ordered  to  pay  to  the  appeQiriri 
costs  of  this  appeal. 

Lord  Penzance. — My  Lords,  the  facta 
give  rise  to  the  question  in  this  case  arei 
puted,  and  are  these. 

Mr.  Burrell  was  the  sole  owner  of  two 
the  Dunluce  Castle  and  the  Fitzmaunct,' 
came  into  collision  at  sea.     The  collision  uM 
entirely  to  the  negligence  of  those  in  cbq 
the   Fitzmaurite,    and  the  result  of  it  ia»i 
the    other  vessel    (the   Dunluce  CastU)  aodJ 
cargo  were  wholly  lost.     Mr  Burrell,  as  oi 
the  ship  in  fault,  instituted  this  suit  usderj 
provisions  of  the  Merchant  Shipping  Act3  6fl 
purpose  of  limiting  his  liability  to  those  wfetr 
suffered  by  the  collision  to  a  sura  eqt  " 
value  of  the  ship  in  fault,  calculated  at  Si  pal 
and  has  paid  into  a  bank  under  order  of  thaC 
that  sum,  to  be  distributed  by  the  coartr 
those  entitled  to  it.  , 

The  respondents  are  underwriters  who  wl 
sured  the  vessel  which    was  sunk  (the  #• 
Castle),  and    who    have    paid    Mr  Baffl^ 
the    owner    of     that      vessel,    under  » 
policy  effected  with  them  by  him,  the 
6000Z.  as  for  a  total  loss.     For  this  sum  ttefl 
claimed  to  rank  with  the  other  claimants 
fund  in  court;  and  the  question  is,  whetitfl 
are  entitled  to  do  so?     The  court  belof' 
affirmed  their  right  and  allowed  the 
it  is  from  that  decision  that  the  present i 
brought. 

As  the  claim  thus  put  forward  is  wm\ 
the  provisions  of  the  statutes  above 
I  will  call  attention   to  those   pi 
25  &  26  Vict,  a    63    (Merchant 
Amendment  Act   1862),   s.   54-,  proi 
the  owner  of  any  ship  shall  not  (except! 
their  actual  fault  and  priority)  be 
damages  in  respect  of  loss  or 
goods  "  in  an  amount  exceeding  81 
ship  doing  the  injury.      And  tha 
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«.  o.  104  (the  Merchant  Shipping  Act 
lect.  514  (which  is  incorporated  with  the 
itioned  Act),  provides  that  "  in  cases  where 
'ilitv  is  alleged  to  have  been  incnrred  by 
ler  in  respect  of  injuries  to  ships  or  goods, 
ind  several  claims  are  made  or  appre- 
99  a  suit  may  be  instituted  by  such  owner 
e  purposo  of  determining  the  amount  of 
bility,  and  for  distribution  of  such  amount 
'  among  the  claimants." 
these  provisions  it  is,  I  think,  clear  that 
l  upon  the  fund  can  properly  be  made 
a  respect  of  some  "  liability"  of  the  owner 
almant  by  reason  of  an  injury  or  wrong 
th  the  owner  would  be  "answerable  in 

to  the  person  claiming.."  And  accordingly 
fcion  made  to  this  claim  by  the  appellants 
le  underwriters  of  the  lost  ship  have  no 
action  against  the  owner  of  the  ship  that 
nischief,  except  such,  if  any,  as  they  may 
LTed  from  the  owner  of  the  lost  ship,  in 
ace  they  may  claim  to  stand,  and  that  he 
liad  and  could  have  no  such  right  of 
inasmuch  as  being  the  owner  of  both 
ny  right  of  action  he  had  must  be  aright 
against  himself,  which  is  an  absurdity 
Bg  nnknown  to  the  law. 
iwer  to  this  objection  it  seems  to  have 
i  sidered  by  the  court  below  that  by  the 

of  a  total  loss,  and  the  cession  or  trans- 
3  underwriters  of  the  vessel  (or  whatever 
tmain  of  her)  which  followed  thereupon 
tion  of  law,  some  new  right  of  action 
ip  or  was  created  against  the  owner  of 
og-doing  ship  in  favour  of  the  under- 

I  say  "  new"  right  of  action,  because 
t  of  action  contemplated  is  something 

from  and  other  than  the  right  of  action 
sided  in  the  owner  of  the  injured  ship, 
fit  of  which  could  only  be  made  available 
mderwriters  by  transference  from  that 
id  consequently  could  only  be  pursued  in 

• 

rds,  I  entirely  agree  with  the  reasoning  of 
I  Chancellor  on  this  head,  and  am  of 
hat  there  is  no  warrant  to  be  found  in  the 
lecisions  for  such  a  proposition, 
the  argument  at  your  Lordships'  bar  the 
counsel  for  the  respondents  took  their 
on  a  much  broader  ground.  They  con- 
lat  the  underwriters,  by  virtue  of  the 
rich  they  entered  into  in  respect  of  this 
an  interest  of  their  own  in  her  welfare 
ection,  inasmuch  as  any  injury  or  loss 
.  by  her  would  indirectly  fall  upon  them 
squence  of  their  contract ;  and  that  this 
if  as  such  as  would  support  an  action  by 
their  own  names  and  behalf  against  a 
er.  This  proposition  virtually  affirms  a 
which  I  think  your  Lordships  will  do 
nsider  with  some  care,  as  it  will  be  found 
much  wider  application  and  signification 
which  may  be  involved  in  the  incidents 
act  of  insurance. 

nciple  involved  seems  to  me  to  be  this 
ere  damage  is  done  bv  a  wrong-doer  to 
not  only  the  owner  of  that  chattel,  but 
who  by  contract  with  the  owner  have 
emselves  to  obligations  which  are  ren- 
e  onerous,  or  have  secured  to  themselves 
a  which  are  rendered  less  beneficial,  by  the 
me  to  the  chattel,  have  a  right  of  action 


against  the  wrong-doer,  although  they  have  no 
immediate  or  reversionary  property  in  the  chattel, 
and  no  possessory  right  by  reason  of  any  contract 
attaching  to  the  chattel  itself,  such  as  by  lien  or 
hypothecation. 

This,  I  say,  is  the  principle  involved  in  the  re- 
spondents' contention.  If  it  be  a  sound  one,  it 
would  seem  to  follow  that,  if  by  the  negligence  of 
a  wrong-doer  goods  are  destroyed  which  the  owner 
of  them  had  bound  himself  by  contract  to  supply 
to  a  third  person,  this  person  as  well  as  the  owner 
has  a  right  of  action  for  any  loss  inflicted  on  him 
by  their  destruction. 

But  if  this  be  true  as  to  injuries  done  to  chattels, 
it  would  seem  to  be  equally  so  as  to  injuries  to 
the  person.  An  individual  injured  by  a  negli- 
gently-driven carriage  has  an  action  against  the 
owner  of  it.  Would  a  doctor,  it  may  be  asked,  who 
had  contracted  to  attend  him  and  provide  medi- 
cine for  a  fixed  sum  by  the  year,  also  have  a  right 
of  action  in  respect  of  the  additional  cost  of  atten- 
dance cast  upon  him  by  that  accident  P  And  yet 
it  cannot  be  denied  that  the  doctor  had  an  interest 
in  his  patient's  safety.  In  like  manner  an  actor 
or  singer  bound  for  a  term  to  a  manager  of  a 
theatre  is  disabled  by  the  wrongful  act  of  a  third 
person,  to  the  serious  loss  of  the  manager.  Can 
the  manager  recover  damages  for  that  loss  from 
the  wrong-doer  P  Such  instances  might  be  indefi- 
nitely multiplied,  giving  rise  to  rights  of  action 
which  in  modern  communities,  where  every  com- 
plexity of  mutual  relation  is  daily  created  by  con- 
tract, might  be  both  numerous  and  novel. 

My  Lords,  I  have  given  these  illustrations  be- 
cause I  fail  to  see  any  distinction  in  principle 
between  them  and  the  right  asserted  by  the  under- 
writers in  the  present  case ;  and  if  I  am  right  in 
so  regarding  them  they  show  at  least  how  much 
would  be  involved  in  a  decision  by  your  Lordships 
whereby  that  right  should  be  affirmed. 

But  the  ground  upon  which  I  will  ask  your 
Lordships  to  reject  this  contention  of  the  respon- 
dents' counsel  is  this — that  upon  the  cases  cited, 
no  precedent  or  authority  has  been  found  or  pro- 
duced to  the  House  for  an  action  against  the 
wrong-doer,  except  in  the  name,  and  therefore  in 
point  of  law  on  the  part,  of  one  who  had  either 
some  property  in  or  possession  of  the  chattel  in- 
jured. On  the  other  hand,  the  existence  of  autho- 
rities in  which  the  suit  has  been  brought  in  the 
name  of  the  owner,  though  for  the  benefit  of 
persons  having  a  collateral  interest,  is  somewhat 
strong  to  show  that  such  persons  had  no  right  of 
action  in  themselves.  For  it  is  to  be  presumed 
that  a  person  having  such  a  right  would  pursue 
it  directly,  and  not  indirectly,  through  the  name  of 
another. 

The  observations  of  Lord  Mansfield  in  the  case 
of  Mason  v.  Sainebury,  which  was  an  action 
against  the  hundred  for  damage  done  to  the  peti- 
tioner's property,  the  value  of  which  underwriters 
had  already  paid,  throw  some  light  on  the  subject : 
"  If  the  insurers  be  first  liable,  then  payment  to 
them  is  a  satisfaction,  and  the  hundred  is  not 
liable.  But  the  contrary  is  evident  from  the 
nature  of  a  contract  of  insurance.  It  is  an  in- 
demnity. We  every  day  see  the  insurer  put  in 
the  place  of  the  insured.  In  abandonment  it 
is  so,  and  the  insurer  uses  the  name  of  the 
insured." 

Tindal,  C.J.  quotes  this  language  in  the  case 
of  Yates  v.  Whyte  (4  Bing.  N.  C.  283),  and  adds, 


they  confirmed  tho  doctrine  that  the  wrong-doer 
should  be  ultimately  liable  notwithstanding  a 
payment  by  the  insurers." 

A  question  was  raised  in  the  course  of  the 
argument  at  your  Lordships'  bar,  whether  the 
underwriters  could  have  defended  themselves 
against  an  action  brought  on  the  policy  by  Mr. 
Burrell,  on  tbe  ground  that  the  loss  was  occasioned 
by  a  ship  which  belonged  to  himself,  and  was 
navigated  by  bis  agents  and  servants  p  The  solu- 
tion of  tbis  question,  whichever  way  it  be  solved, 
does  not  seem  to  me  to  advance  the  claim  now 
made  by  the  underwriters.  If  they  had  a  good 
defence  against  Mr.  Burrell's  claim,  they  were 
bound  to  avail  themselves  of  it,  and  thus  throw 
the  loss  upon  Mr.  Burrell,  instead  of  paying  him 
and  claiming  to  throw  the  loss  on  the  other 
creditors  of  the  distributable  fond.  If,  on  the 
other  hand,  they  had  no  such  defonre,  I  fail  to  see 
how  that  circums'ancc  has  any  bearing  upon  or  in 
any  degree  improves  their  position  in  the  claim 
they  now  make. 

In  the  result  thereforo  I  submit  to  your  Lord- 
ships that  tho  only  liabilities  in  respect  of  whioh 
Mr.  Burrell  paid  the  fund  into  court  under  the 
statutes  were  those  for  which  he  was  answeralile 
in  damages ;  and  that,  as  he  could  not  be  answer- 
able in  damages  to  himself,  no  claim  ought  to  bo 
allowed  against  the  fund  in  respect  of  any  right 
derived  from  him,  and  enforceable  only  in  his 
name ;  while,  on  the  other  hand,  the  underwriters 
have  produced  no  authority  or  even  judicial  dictum 
for  the  proposition  that,  in  their  awn  right,  and 
independently  of  Mr.  Burrell  in  his  character  of 
assured,  they  could  have  sued  him  for  damages  in 
bis  character  of  owner  or  the  Filzmaurice.  And 
for  these  reasons   I  concur  in  oil  respects  in  tbe 


Lord  Buckburm. — My  Lords,  I  have  had  the 
advantage  of  reading  tbe  opinion  of  the  noble 
and  learned  Lord  who  spoke  lost  in  this  ease,  in 
whioh  1  completely  agree.  But  as  the  judges 
in  the  court  below  have  given  a  judgment  the 


dent  to  the  property  retained  byt 
must  be  considered. 

But  tho  right  0f  the  assure 
damages  from  a  third  person  i*  n9 
rights  which  are  incident  to  the  pi 
ship ;  it  does  pass  to  the  underwril 
payment  for  a  total  loss,  but  o 
principle — and  on  this  same  prii 
pass  to  the  underwriters  who  h* 
claim  for  a  partial  loss,  though  i 
the  ship  passes.  This  will  tppa 
suppose  that  the  owner  of  the  D 
had  in  tbis  case  been  a  different  ps 
Burrell,  and  that  the  Dualuct  C 
of  being  totally  sunk,  had  only  b 
the  extent  of  50  per  cent  of  h 
owner  of  the  Dunlace  Cattle  wo 
a  right  of  action  to  recover  thit 
from  Mr.  Burrell,  not  because  hei 
of  the  Fitzmauriee,  but  because  be  i 
of  the  captain  and  crew  whose  negl 
coarse  of  their  employment,  i 
damage.  The  underwriters  could  i 
meet  of  on  indemnity  to  the  owner 
Cattle,  on  the  ground  that  he  bad 
against  Mr.  Burrell,  but  they  wo 
right,  if  be  hod  already  recovered  i 
Mr.  Burrell,  to  have  that  conmds 
what  that  indemnity  should  be ;  or 
yet  recovered  from  Mr.  Burrell,  tbe 
principle  laid  down  in  Randal  v.  C 
sen.  97),  have  a  right  to  get  what  I 
Mr.  Burrell  in  order  to  recoup  thci 

Mason  v.  Sairuburti  (3  DongL 
t.  Whyto  (4  Bing.  N.  C.  272)  f 
of  partial  loss  only.  Tho  right 
writers  could  not  arise  in  thoss 
tion  back  to  the  passing  of  the  prop 
of  the  loss,  for  there  was  no  snot 
property.  It  oonld  only  arise,  in 
from  the  fact  that  the  under*! 
an  indemnity,  and  so  were  nbn 
person  whom  they  had  iademnif 
sons!  rights  from  the  time  of  the 
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annofc  be  transferred  unless  it  already 
or  a  fresh  right  created  P  The  whole 
g  of  the  court  below  is  applicable  to  the 
a  total  loss,  and  of  a  total  loss  only.  It 
lot  be  applicable  to  the  case  of  a  partial 
99  per  cent,  or  even  more.  I  think,  how* 
le  reason  of  the  law  is  not  more  applicable 
»  who  have  indemnified  for  a  total  loss 
those  who  have  indemnified  for  a  partial 

re  only  farther  to  observe,  that  if  the  law 
en  that  the  owners  of  a  ship  were  to  be 
as  a  quasi  corporation,  and  so  the  owners 
Dunluce  Castle  had  had  a  right  of 
for  damages  against  the  owners  of  the 
tried,  irrespectively  of  whether  some 
hole  of  the  shareholders  in  the  two  quasi 
ions  were  identical,  the  case  would  nave 
ite  different.  But  such  is  not  the  law, 
Legislature  in  the  Acts  now  in  considera- 
not  intend  to  give  any  right  of  action 
£ges  which  did  not  exist  before,  but  only 
the  amount  recoverable  under  the  exist- 

kthat  the  question  whether  the  under- 

3iad  or  had  not  a  defence  against  any 
mi  the  policy  by  Mr.   Burrell    does  not 
ci  I  prefer  to  say  nothing  about  it. 
Gordon — My  Lords,  this  case  is  attended 
die  difficulty;  but  having  given  it  that 

consideration  to  which  the  opinions   of 

learned  judges  of  the  Court  of  Session 

ell  entitled,  I  have  come  to  the  opinion  that 

>al  must  be  sustained. 

e  had  the  advantage  of  seeing  and  con- 

the  opinions  which  have  been  delivered 

Lordships,  and  I  concur  in  that  of  your 
g>  on  the  woolsack.  It  is  unnecessary, 
«,  that  I  should  detain  your  Lordships  by 
gthened  remarks. 

zscussion  arises  with  reference  to  a  fund 
B  of  limited  amount,  and  beyond  which 

no  liability  against  the  person  who  has 
d  the  fund,  viz.,  the  owner  of  the  Fitz- 
,  which  was  the  vessel  doing  the  injury 

Dunluce  Castle,  in  respect  of  which  all 
ms  arise.  There  are  several  claimants  on 
d,  in  particular  the  owners  of  the  cargo 
was  on  board  of  the  Lunluce  Cistle  at 
e  she  was  injured,  and  the  underwriters  on 
ssel.  The  fund  is  insufficient  for  payment 
of  all  the  claims,  and  the  owners  of  the 
bject,  and  are  entitled  to  object,  to  the  right 
9  underwriters  to  rank  on  the  fond.  The 
pity  in  the  case  is,  that  the  same  person  is 
ler  of  both  ships — both  the  ship  which  was 
id  that  which  aid  the  injury.  If  the  ship 
longed  to  different  owners  I  think  there 

no  doubt  that  in  such  a  case  as  here 
viz.,  a  case  of  a  total  loss,  the  underwriters 
have  been  entitled  as  in  right  of  the  owner 

injured  ship  to  vindicate  a  claim  of 
is  against  the  owner  of  the  vessel  which 
ised  the  damage,  and  to  participate  in  the 
t  medio  which  forms  the  measure  of  the 
iff  shipowner's  liability  under  the  Mer- 
Ihipping  Acts.  But  that  is  not  the  case 
hioh  your  Lordships  have  to  deal;  and 
ist  consider  the  case  on  the  facts  as  they 
is.,  that  the  same  person  was  the  owner  of 
Ids. 
ue  there  is  nothing  peculiar  to  Scotch  law 


in  the  case,  the  systems  of  both  countries  in 
regard  to  marine  insurance  being  the  same,  and 
the  provisions  of  the  Merchant  Shipping  Acts 
applying  equally  to  both. 

The  view  which  I  take  of  the  case  is  a  very 
short  one,  and  it  is  this — I  think  the  case  must  be 
looked  at  as  if  the  owner  of  the  Dunluce  Castle 
had  not  been  insured.  His  having  effected  in- 
surance was  a  very  proper  and  prudent  act,  but 
he  did  it  for  his  own  benefit,  and  the  under- 
writers cannot  complain  that  they  have  had  to 
meet  the  risk  a  ainst  which  they  insured.  Now, 
I  think  it  is  c  ear  that  if  the  owner  of  the  Dun- 
luce Castle  had  not  been  insured  he  could  have 
had  no  claim  against  himself  as  the  owner  of 
the  Fitzmaurice,  which  caused  the  injury 
to  the  Dunluce  Castle.  The  injury  to  that 
ship  was  substantially  caused  .by  its  own  owner, 
ana  he  could  not  be  liable  to  himself  for  the 
damage  so  caused.  And  if  he  could  not  be  liable 
to  himself,  he  could  not  assign  any  right,  either 
expressly  or  by  implication  of  law,  to  any  third 
person,  as  he  had  none  to  convey.  No  doubt  the 
rights  of  underwriters  are  well  established,  and  it 
is  one  of  these  that  on  payment  of  the  risk  as  for 
a  total  loss  they  are  entitled  to  all  the  rights  in  the 
injured  ship  Yfhich  belonged  to  its  owner,  but  they 
are  not  entitled  to  more.  And  if  the  owner  of  the 
Dunluce  Castle  had  no  right  to  sue  the  owner  of 
the  Fitzmaurice,  neither  can  the  underwriters  on 
the  Dunluce  Castle,  whose  rights  were  derived  from 
the  owner  of  that  vessel. 

I  therefore  concur  in  the  judgment  which  my 
noble  and  learned  friend  on  the  woolsack  pro- 
poses. 

Interlocutor  of  Court  of  Session,  24th  Nov. 
1876,  varied  by  inserting  after  the  words  "  rank 
and  prefer  the  whole  of  the  other  claimants  "  the 
words  "  other  than  the  underwriters,"  and  by  in- 
serting a  finding  that  the  underwriters  Thomas 
Thomson  and  others  are  jointly  and  severally 
liable  to  the  applicants  Simpson  and  Go.  and 
others  with  regard  to  the  expenses  occasioned 
by  the  discussion  between  the  claimants  Thomas 
Thomson  and  others  and  Simpson  and  Co.  and 
others ;  and  interlocutor  of  the  10th  March  1877 
reversed,  with  a  declaration  that  the  objections 
for  Simpson  and  Co.  and  Henderson,  Hogg,  and 
Co.  ought  to  have  been  received ;  and  cause  re- 
mitted with  this  declaration  to  the  Court  of 
Session ;  and  respondents,  the  underwriters, 
ordered  to  pay  to  the  appellants  the  costs  of  this 
appeal. 

Judgment  appealed  from  reversed,  and  cause 
remitted  to  the  Court  of  Session.  The  appel- 
lants to  have  the  costs  of  this  appeal. 

Solicitors  for  the  appellants,  Waltons,  Bubb,  and 
Walton. 

Solicitors  for  the  respondents,  Qrahames  and 
Wardlaw. 
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(Before  Bramwill,  Brett,  and  Cotton,  L.JJ.) 

French  and  Sons  v.  Newgass  and  Co. 

Shipping — Charter-party — Classification  of  ship — 

Warranty. 

In  a  charter-party  the  ship  was  described  as  newly 
classed  "  A  1  J.  Record  of  American  and  Foreign 
Shipping  Book."  The  ship  was  chartered  to  New 
Orleans  to  load  cotton.  Soon  after  her  arrival 
there  the  certificate  of  her  classification  was  can" 
celled,  and  the  charterers  were  in  consequence 
unable  to  obtain  insurances  on  the  cotton,  and 
they  refused  to  load  the  ship.  In  an  action  by 
the  shipowners  against  the  charterers  for  breach 
of  the  charter-party  it  was 

Held  (affirming  the  decision  of  Denman,  J.),  that 

there  was  no  breach  of  warranty  by  the  plaintiffs, 

because  the  statement  of  the  snips  classification 

•    in  the  charter-party  was  a  warranty  only  that 

t   she  was  so  classed  at  that  time,  and  not  that  she 

was  rightly,  or  would  continue  so  classed,  and 

i    that  plaintiffs  were  entitled  to  maintain  their 

action. 
Action  by  shipowners  to  recover  damages  against 
charterers  for  breach  of  the  charter-party. 

The  plaintiffs  were  the  owners  of  the  ship 
William  Jackson,  and  on  the  4th  Sept.  1876  they 
chartered  her  to  the  defendants.  The  material 
part  of  the  charter-party  was  :  "  A  I  J,  Record  of 
American  a»  d  Foreign  Shipping  Book.  It  is  this 
day  mutually  agreed  between  the  owners  of  the 
ship  called  the  William  Jackson,  newly  classed  as 
above  that,  &c."  The  ship  was  chartered  to  New 
Orleans  to  load  a  cargo  of  cotton.  The  ship  ar- 
rived at  New  Orleans  on  the  13th  Nov.  On  the 
25th  Nov.  the  certificate  of  the  classification  of 
the  ship  (A  lfc,  Record  of  American  and  Foreign 
Shipping  Book)  was  cancelled.  The  ship  had  been 
classed  in  the  previous  August  in  Liverpool.  She 
was  surveyed  by  a  person  employed  by  Lloyds'  as 
having  been  newly  remetalled,  which  it  turned  out 
was  not  the  case. 

In  consequence  of  the  cancellation,  the  defen- 
dants were  unable  to  obtain  marine  insurance  on 
the  cotton,  and  they  refused  to  load  the  ship. 

At  the  trial  before  Denman,  J.,  at  the  last  Liver- 
pool assizes,  the  judge  entered  judgment  for  the 
plaintiffs  on  the  above  facts. 

The  defendants  appealed. 

Herschell,  Q.C  for  defendants.  —  There  was 
here  a  breach  of  warranty  that  the  ship  was 
as  described  in  the  charter-party,  and  the  char- 
terer was  therefore  not  bound  to  load.  Hurst  v. 
lT8borne  (25  L.  J.  209,  C.  P. ;  18  C.  B.  144)  is 
different  from  this  case  ;  there  the  vessel  was  pro- 
perly classed  at  the  time  the  charter-party  was 
made,  and  ran  out  of  her  class  by  effluxion  of  time 
during  her  voyage.  The  court  held  there  was  no 
breach  of  warranty,  but  the  judgment  went  upon 
the  fact  that  it  was  in  the  knowledge  of  both 
parties  that  the  ship  would  become  unclassed  in 


coarse  of  time.  Here  the  desaiph 
charter-party  is  a  warranty  thai  the  ik 
time  is  classed  as  described  and  vifla 
classed  until  the  time  expires.  [Bum 
— Then  if  you  con  Id  show  thai  in  far  4 
not  to  have  been  on  the  register,  aitkw 
kept  on  it,  there  would  still  be  a  breaes  i 
ranty.]  I  say  that  the  ship  ah  initio  oati 
as  she  is  offered  to  the  charterer.  Skta 
an  unclassed  ship,  and  the  defendant  u  rtl 
to  pay  freight  or  carry  out  the  charter 
his  part.  It  is  no  unreasonable  constatf 
between  the  shipowner  and  charterer,! 
ship  is  to  be  such  as  she  is  described,  ft 
torer  is  unable  to  obtain  insurances  af 
and  goods  by  reason  of  her  not  being  < 

W.  H.  Butler  followed.— The 
charter-party  is  that  the  ship  was 
scribed,  ana  rightfully  so  classed,  fill 

to 

Clover  v.  Roydon,  2  Asp.  Mir.  Lev  Cftl 

L.  T.  Rep.  *N.  S.  639;  L.Bep.l7E*T 
Jackson  v.  The  Union  Motrin*  liuumat 

Asp.  Mar.  Law  Cas.  435;  31LT.B*] 

L.  Rep- 10  C.  P.  125. 

0.  Russell,  Q.C.  and  French,  for 
not  heard. 

Bramwkll,  L.J. — I    am  of  opinio* 
judgment  must  be  affirmed.    I  really < 
myself  to  entertain  doubt  about  thii 
appears  to  me  a  very  clear  one. 

The  statement  in  the  charter-party  f 
ranty  of  some  sort  or  kind  that  tkr 
registered  in   the   shipping  books  of 
Lloyd's.    Now  what  is  the  warranty 
Mr.  Herschell  says  it  is  a  warranty 
vessel    is     "  so    classed,    and  will 
classed,"  until    she    goes   out  of  her 
effluxion  of  time.     Mr.  Butler  put  ifc 
ranty  that  she  was  "  so  classed, 
classed,"  at  the  time  of  the  charter- 
not  think  it  is  possible  to  put  either  of  I 
structions  upon  the  warranty;  either  of  J 
my  opinion,  ia   unreasonable.    It  is 
warranty,  it  is  also  a  statement  of  coed 
shipowner  thinks  well  to  get  his  vessel) 
American    registry.      The   charterer 
vessel,  but  the  matter  is  of  no  more 
the  one  than  to   the    other.     Sow, 
the  true  state  of  things,  what  is 
expansion  of  this  undertaking?  I thi 
"  I,  the   shipowner,  warrant  that  thij 
association,    having    satisfied  thee 
the  matter,  have  put  my  vessel  on  tl 
as  'newly  classed  A  1  J,'  and  she* 
classed  as  such,  but  I  do  not  under 
may  not  change  their  minds  on  accoonM 
matter  coming  to  their  knowledge,  andt 
induce  them,  rightly  or  wrongly,  to 
minds."     How  could  he  undertake  il| 
to  me  impossible  to  hold  that  there  1 
undertaking  on  the  part  of  the  shij 
rant  that  the  ship  was  rightfully  on  i 
would  continue  there. 

If  this  is  held  to  be  a  warranty  i 
rightfully  registered,  then,  alt! 
the  register   and    continued 
charterer  could   show  that  shaj 
there,  the  terms  of  the  cl 
be    complied    with.       I    tl 
very  important  one,  becaas*^ 
contention  is  right,  policies 
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of  An.] 

Roods,  which  contain  similar  warranties, 
r  be  void  in  cases  like  the  present.  I  think 
isohiefs  which  would  result  from  giving  effect 
r.  Herschell's  contention,  are  much  greater 
could  arise  from  holding  the  other  way,  he- 
shipping  people  may  always  guard  them- 
i  hy  inspecting  the  ship  on  their  own 
■at. 

■na  said  also  in  argument  that,  if  this 
na  decided  against  the  charterer,  he  would 
Ft  without  remedy  for  all  the  loss  he  has 
Bed;  for  it  is  admitted  that  he  may  have 
td  some  loss  by  not  being  able  to  insure  his 
so  favourably.  It  is  said  he  has  no  remedy 
«  no  action  would  lie  by  him  against  the 
octn  Lloyd's  Association  if  tbey  have  ira- 
ly  taken  the  vessel  off  their  registry.  But 
lot  see  how  an  action  would  lie  by  the 
zaer  against  them.  They  do  not  undertake 
I  wrays  right,  but  they  undertake  to  use  due 
cse;  supposing  they  had  failed  in  that  duty 
as  the  plaintiff,  could  he  say :  "  Yon  pat  me 
iv  register  improperly;  the  charterer  in 
■aence  rejected  the  ship,  and  I  lost  thereby 
amount  of  property.  I  think  that  would 
Temote.  Tne  mischief  appears  to  bo  as 
O  one  party  in  this  action  as  to  the  other. 
»  misfortune  to  both  that  the  ship  should 
»«n  improperly  put  on  the  register,  if  it  was 
»«rly  pub  on. 

tsy  opinion  the  utmost  warranty  given  in 
Barter-party  was,  that  at  that  time  the  ship 
laued  A  \\. 

•athing  was  said  about  the  proceedings  of 
merican  Lloyd's  Association  having  ren- 
•lie  oh arter- party  void  ab  initio.  I  do  not 
bow  that  could  be  done  except  by  some 
»eut  between  tbe  parties,  or  by  the  opera- 
some  legal  principle.  As  I  said  before,  this 
»e  in  which  the  limit  of  the  engagement  by 
-pnwner  is  that  his  ship  is  on  the  American 
vx  "  at  this  time,"  and  "  at  this  time  "  tbe 
Can  association  are  satisfied  that  it  should 
■vgistered. 

*r,  L.J. — I  am  of  the  same  opinion, 
-ink  the  question  is  solely  one  of  construo- 
and  the  document  most  be  cone  trued 
3ng  to  the  ordinary  rules  used  in  the 
motion  of  instruments.  Now,  this  instrn- 
is  elliptical  to  begin  with.  The  words 
nation  are,  "Newly  classed,  A  1£,"  the 
>ry  meaning  of  that  most  be  that  it  refers 
ship,  and  states  that  she  is  now  classed 
9  register  of  the  American  and  Foreign 
fag  Books,  and  that  she  is  newly  classed.  I 
that  not  only  a  warranty  is  given,  but  a  con- 
is  stated.  Now,  one  rule  of  construction  is, 
mlees  the  words  nsed  in  tbe  instrument  are 
i  to  have  some  technical  sense,  tbey  must  be 
-u«l  according  to  their  ordinary  and  natural 
another  rule  is,  that  you  cannot  import 
inconsistent  with  the  contract  into  the 
<ot  by  evidence  of  custom ;  you  may  add 
not  inconsistent  with  those  actually 
but  without  proof  of  custom  you  bare 
ht  to  add  any  words  at  all.  There  is  no 
.  nor  evidence  of  custom,  here,  and  the 
Qana-t  therefore  be  construed  according  to 
■tlinary  and  natural  grammatical  oonstrnc- 
l«1  that  is  a  statement  of  a  fact  existing  at 
»ne.  I  think  the  statement  ii  of  what 
at  the  time  of  the  charter-party,  tie.,  that 


j  Co. 


[Ct.  op  Am. 


the  ship  was  classed  as  described.  Mr.  Herackcll 
proposes  to  add  words  to  the  effect  that  she  would 
continue  so  classed  during  the  remainder  of  the 
time  for  which  she  was  classed.  It  is  obvious  that 
the  effect  would  be  to  add  entirely  new  words.  After 
they  were  added,  it  is  manifest  that  the  shipowners 
would  fail  in  offering  a  proper  ship  under  the 
charter-party,  even  although  the  registration  were 
cancelled  without  cause.  Mr.  Butler,  seeing  this, 
wants  to  put  in  "and  rightly  so  olassed,"  which 
adds  words  to  the  charter- party,  and  also  adds  to 
the  meaning  of  it,  by  implying  as  a  fact  against 
the  shipowner  that  not  only  he  but  his  surveyor 
had  made  a  proper  survey  of  the  ship.  I  think 
we  ought  to  stand  by  the  ordinary  meaning  of  the 
words  nsed  in  tbe  charter-party  (there  being  no 
evidence  of  any  different  meaning)  that  the  ship 
was,  as  a  fact,  classed  as  described  at  the  time  of 
the  charter-party. 

Cotton,  L.J. — I  am  of  the  same  opinion. 

We  cannot  consider  whether  there  is  any  remedy 
against  the  American  Lloyd's  Association.  The 
question  for  us  turns  upon  a  very  few  words, 
"  newly  classed  A  1J,  &c."  Now  what  warranty 
is  that  P  In  my  opinion  it  does  not  come  to 
more  than  this,  that  at  tbe  time  when  the  charter- 
party  was  entered  into  the  ship  was  on  the  register 
as  "A  lj,"  and  bad  been  newly  so  classed.  Mr. 
Herschell  contends  that  the  words  amounted  to 
something  more.  He  put  it  that,  having  regard 
to  this  document,  the  warranty  was  not  only  that 
the  vessel  was  classed  at  that  time,  but  should 
continue  so  classed  until  in  course  of  time  it 
should  run  out  of  its  class.  That,  in  my  opinion, 
is  not  the  meaning,  because  it  would  include  a 
warranty  against  the  wrongful  act  of  the  American 
Lloyd's  Association.  If  that  were  meant,  it  should, 
I  think,  have  been  eipressly  provided  for  in  the 
contract.  We  cannot  import  a  further  contract 
that  the  description  in  the  charter-party  shall  not 
be  altered  by  the  wrongful  act  of  third  parties. 
Assuming  that  the  ship  did  answer  the  descrip- 
tion at  tbe  time,  has  the  cancellation  bad  the 
effect  of  making  it  a  false  description,  or  has  the 
warranty  been  broken  ?  It  was  said  that  tbe  can- 
cellation had  the  effect  of  making  it  as  though 
the  registration  had  never  existed.  In  my  opinion 
it  had  no  such  effect.  If  the  ship  was  rightly 
taken  off  the  register  it  is  impossible  to  say  that 
makes  the  description  false  as  between  other 
parties.  Their  rights  no  doubt  are  affected  by  it, 
but  no  question  as  to  the  cancellation  arises 
between  them. 

I  am  of  opinion  that  we  cannot  import  into  this 
contract  the  terms  which  are  required  if  we  give 
effect  to  Mr.  Herschell's  construction  of  it. 

Judgment  affirmed. 

Solicitors  for  plaintiffs,  Smith,  Williams,  and 
Quiggin,  Liverpool. 

Solicitors  for  defendants,  Haigh  and  Sow, 
Liverpool.     - 
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Re  Queen's  Average  Association  ;  Ex  porta  Ijtb  ks. 
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HIGH    COURT    OF   JUSTICE. 


OHANCEBY  DIVISION. 

Reported  by  J.  R.  Broom,  Eiq.,  BarriBter-at-Law. 

Jan.  19  and  Feb.  2, 1878. 

(Before  Malins,  V.C.) 

Re    Queen's    Average    Association;    Ex  parte 

Lynes. 

Company — Mutual  assurance  —  Illegal  policies — 

Costs  of  winding-up — Past  member. 

An  unregistered  mutual  marine  assurance  associa- 
tion was  ordered  to  be  wound  up  in  1870. 
The  8th  rule  of  the  association  provided  that  any 
policy-holder  should  cease  to  be  a  member  forty- 
eight  lwurs  after  tlie  loss  of  his  ship.  .  A.  had 
neased  to  be  a  member  under  this  rule  in  1867,  but 
a  part  of  the  sum  insured  by  his  policy  was  still 
due  at  the  date  of  the  winding-up.  A.  proved  his 
debt  in  tlie  winding-up,  was  put  upon  the  list  of 
contributories,  and  paid  a  call.  In  1875  all  the 
policies  were  held  to  be  illegal,  and  all  the  debts 
of  the  company  were  consequently  expunged,  ex- 
cept 421.  due  to  outside  creditors. 
On  an  application  by  A.  to  have  his  name  removed 

from  the  list  of  contributories : 
Held,  that  it  could  not  be  so  removed,  and  that  he  was 
liable  to  contribute  to  the  costs  of  the  winding-up. 
Me  Arthur  Average  Association  (ante  p.  245 ;  34 

L.  T.  Rep.  N.S.388;Z  Ch.  Div.  522)  followed. 
Adjourned  summons. 

The  Queen's  Average  Association  was  a  mutual 
assurance  association  Tor  the  assurance  of  m  em- 
bers' ships  exactly  similar  in  its  constitution  to 
the  Arthur  Average  Association. 

The  8th  rule  provided  that  every  policy-holder 
should  cease  to  be  a  member  forty- eight  hours 
after  the  loss  of  his  ship.  Charles  Temple  Lynes 
became  a  member  of  the  association  in  May  1867 
by  insuring  a  ship  called  the  Wye  for  $Q0l.  The 
ship  was  lost  on  the  13th  Dec.  1807. 

On  the  18th  March  1870,  the  association  was 
ordered  to  be  wound  up.  At  that  date  a  sum  of 
16U.  98.  9d.  was  still  due  to  Mr.  Lynes  on  his 
policy.     He  proved  a  claim  for  that  sum,  and  was 

Eut  upon  the  list  of  contributories  in  respect  of 
is  policy. 
In  April  1872   a   first  pro  rata  call  was  made 
for  payment  of  costs  and  liabilities,  the  call  on 
Mr.  Lynes  being  43/..  7s.  -id.  which  ho  was  allowed 
to  set  off  against  his  claim  upon  the  association. 

In  1875  it  was  decided  by  the  Master  of  the 
Rolls,  in  the  case  of  the  .drrVmr  Average  Association 
(2  Asp.  Mar.  Law  Cas.  530,  570 ;  32  L.  T.  Rep.  N. 
S.  525,  723;  L.  Rep.  10  Ch.  542),  that  associations 
of  this  nature  were  illegal,  and  all  their  policies 
void  under  30  Vict.  c.  23,  s.  7,  because  not  signed 
by  the  insurers. 

The  Court  of  Appeal,  without  going  into  the 
first  point,  affirmed  his  decision  on  the  second. 
The  polcies  issued  by  the  Queen's  Association 
being  exactly  similar  to  those  of  the  Arthur,  all 
debts  to  policy-holders  were  expunged.  The  debts 
to  outside  creditors  amounted  to  422.  only.  This 
was  an  application  by  C.  T.  Lynes  to  have  his 
name  removed  from  the  list  of  contributories. 

Pearson,  Q.C  and  Caldecott  for  C.  T.  Lynes. — 
Mr.  Lynes  had  ceased  to  be  a  member  of  the 
association  for  more  than  a  year  before  the  date 
of  the  winding-up  order,  and  was  only  put  upon 
the  list  of  contributories  conditionally  in  respect 


of  liabilities  of  the  association  due  while  fei 
member.  These  now  turn  out  to  be  nos%i 
it  is  attempted  to  retain  him  on  the  list  mas) 
contribute  to  the  costs  of  the  windiarta  1 
rule  as  to  costs  laid  down  by  Jaaw,  fi 
in  Re  London  Marine  Assurance  AmasHui 
L.  T.  Rep.  N.  S.  943 ;  L.  Rep.  8  Eq.  l$i 
that  each  payer  or  receiver  mast  bar  ' 
pro  raid  according  to  the  amounts  to  beprii 
received  by  him  respectively  is  correct  dj 
that  laid  down  by  Jessel,  M.B.,  in 

Re  Arthur  Average  Association  antep.til;\ 
Rep.  N.  S.  388 ;  L.  Rep.  3  Ch.  Dit.  5& 

They  also  cited 

Brett's  case,  29  L.  T.  Rep.  K.  S.  255;  LiafJ 
800. 

Olasse,  Q.C.  and  Everitt  for  the  official 
— The  judgment  of  the  Master  of  the  M 
Arthur  Average  Association  meets  ereji 
ment  that  has  been  urged  against  as.  I; 
common  mistake  of  the  law ;  all  names  tti 
benefit  (such  as  it  was)  of  the 
must  contribute  to  the  costs  of  it  A  dm| 
discharge  the  winding-up  order  in  the 
Average  Association  has   been  refused  Irl 
Master  of  the  Bolls.    In  the  case  before 
V.C.  no  question  was  raised  as  to  the 
the  policies.    If  this  application  sncoeeMi 
contributories  will  be  able  to  have  thar  -- 
removed  on  the  same  grounds. 

Pearson  in  reply  cited 
Rs  the  National  Permanent  Benefit  ftiOtofJ 
L.  Bep.  5  Ch.  309. 

Mauns,  V.C. — Upon  the  ordinary, 
justice  1  entirely  agree  with  Mr.  Pearaoaiij 
case.     By  the  rules  of  this  society  ewj  " 
insured  became  a  member  and  liable  to 
to  the  insurance  fund.     But  every  member; 
a  ship  ceased  to  be  a  member  forty-eigl" 
after  his  loss.     Mr.  Lynes  lost  his  ship 
Dec.  1867.     He  therefore  ceased  to  be » 
on  the  15th.     In  1870  the  association  wis 
to  be  wound-up,   and  Mr.  Lynes  beiajffl 
creditor,  availed  himself  of  the  winding-*' 
the  purpose  of  recovering  his  debt.  Hew 
upon  the  list  of  contributories  in  Jan.  1£L] 
April  1872  a  call  was  made.    That  call  Jk 
paid  by  allowing  the  amount  of  it  to  be 
from  his  claim,  which  is  exactly  tbesM&e] 
if  he  had  paid  it  in  cash.    Then  m\W 
surprise    or    every    one    connected  ww 
societies,  the  Master  of  the  Rolls  and »' 
of  Appeal  decided  that  all  these  a*80^1 
illegal,  and  their  policies  void,  Dec*as*  Ijjj 
not  signed  as    required    by  law.    Um* 
circumstances  I  think  the  just  view  <H» 
would  be  that  Mr.  Lynes  had  only  *»; 
the  winding-up  for  the  purpose  of  &**** 
debt,  and  that  when  he  tailed  to  do  sv*' 
to  have  been  held  to  have  retired  from  m 
in  1867.     But  by  paying  the  call  and: 
name  to  remain  for  seven  years  on  tbe 
tributories    he    submitted    to    the  i 
order.    The  application  to  discharge  tfcji 

up  order  has  failed  in  the  case  of 
Average  Association,  and  would  no 
made  in  this  case.    As  the  order  is 
the  costs  must  be  paid,  and  the  qi 
to  pay  them.    If  Mr.  Lynes  gets 
that  all  the  contributories  can  ds/1 
question  as  to  the  costs  of 
association  has  been  before  two 
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nes,  V.C.  the  debts  due  in  respect 
i  were  allowed  in  the  winding-up. 
i  the  Master  of  the  Rolls  was  exactly 
>reaent  one,  and  he,  after  going  oare- 
whole  case,  has  decided  that  m  the 
te  paid  he  cannot  draw  any  distinc- 
!•  different  abases  ot  contribute  ries. 
let  I  dissent  from  his  decision.  It  is 
h.  It  is  a  hardship  that  a  man  who 
nntributory  only  to  recover  his  debt, 
ie  has  lost  it,  be  made  liable  for  the 
inding-np.    Bnt  it  would  also  be  a 

to  make  the  official  liquidator  pay 
ot,  therefore,  come  to  any  Other 
i  that  Mr.  Lynes  is  liable,  and  that 
i  most  mil.     The  official  liquidator 

costs  oat  of  the  estate.    I  oannot 

a  any  costs. 

the  appellant,  A.  B.  Steele. 

•  the  official* liquidator,  Lawless  and 


Friday,  May  24,  1878. 

SB   AND    OTHBRS   V.  FlBTCHKH. 

ge~ Expense*  of  earning  freight — 
exertion*  to  save  cargo — Oommit- 

hipped  chest*  of  indigo  on  board  the 
ship  at  Calcutta  for  London,  the 
tmg  also  of  tea,  jute.  Unseed,  and 
The  >htp  stranded  on  the  Preach 
oulogne,  and  the  defendant  being  ira- 
of  immediately  obtained  the  services 

association,  sent  out  his  manager, 
ceount  in  his  favour  to  provide  for 
i  procure  pumps,  tackle,  and  appli- 
vage  operations;  and  the  whole  cargo 
saved  and  brought  forumrd  to  Lon- 
freight  mas  earned.  An  agreement 
into  by  the  consignees,  amongst  whom 
intifft,  by  which  they  estimated  the 
t  goods,  and  agreed  to  contribute  m 
ion  to  the  sacrifices  and  damages 
he  defendant,  andto  the  losses  of  those 

could  not  be  identified,  according  to 
idjustment  to  be  prepared  by  certain 
<r$.  AU  the  goods  identified  were  given 
iers,  and  the  rest  was  sold  through  a 
eeeived  his  brokerage.  The  average 
<ed  the  defendant  in  their  statement 
ency,  arranging  for  salvage  opera- 
ing  cargo,  meeting  and  arranging 
tees,  receiving  ana  paying  proceed*, 
'y  conducting  the  businets. 
case  stated,  that  these  wars  expenses 
the  shipowner  in  earning  hie  freight, 
■t  be  charged  as  general  average. 

was  the  report  of  a  referee  in  an 
□  order  made  the  20th  Deo.  1877: 
on  of  the  purtUs  being-  called  to  the 

order,  it  wai  agreed  that  than  wai  no 
i  in  the  notion  except  with  refereno*  to 
.  hereinafter  mentioned,  and  that  the 

be  taken  u  an  order  to  report  as  special 
t.  58  of  the  Supremo  Court  ot  Judicature 


sole  owner  of  the  ibip  Victoria  Amass. 
13,  the  plaintiffs  ■hipped  on  board  that 
H.S. 


vassal  at  Calcutta,  for  deHvery  at  London,  under  bflls  of 
lading,  135  oheaU  of  indigo,  and  the  ship  aailed  for 
London,  having  on  board  a  valuable  cargo  of  indigo,  tea, 
jute,  and  linseed,  the  indigo  being  the  moat  valuable 
portion.  On  the  4th  April  1874,  the  ■hip,  while  prose- 
ontuut  her  voyage,  stranded  at  Etaplea,  near  Boulogne. 

5.  The  defendant  was  at  onoe  informed  by  telegraph  of 
the  disaster,  and  he  forthwith  communicated  by  telegraph 
with  Meaers.  G.  H.  Fletoher  and  Co.,  of  Liverpool,  a  firm 
of  whioh  he  had  formerly  been,  but  wai  not  then,  a 
member. 

6.  O.  H.  Fletcher  and  Co.  at  onoe  oommunioated  with 
the  Liverpool  Salvage  Association,  and ' obtained  from 
"-■'        ----^  —  "■. : .  Cptain  Chiaholm  and 


7.  a.  i 


.  Fletoher  and  Co.  also  on  the  6th  April  sent 


place,  and  the  detail . 

to  act  for  him,  and  opened  a  oredit  of  50001.  in  hie  favour 
at  Boulogne  to  provide  for  expenses  there.  The  defen- 
dant also  procured  the  necessary  pumps,  tackle,  and 
other  appliances  to  be  eent  out  from  England  for  the 


assistance  of  Captain*  Chiaholm  and  St.  Croix,  a  part  of 
the  cargo  waa  taken  out  of  the  ship  as  eba  lay  stranded 
(an  operation  of    oonsidsreble  difficulty)  and  sent   to 


_,.._    ,  whence  she  ultimately 

■ailed  to  Liverpool. 

9.  The  whole  of  the  oargo  w 
at  Boulogne,  and  brought  fai 
London  and  the  freight  earned. 

10.  The  Brat  of  tile  cargo  reached  London  about  ten 
days  after  the  stranding,  and  the  whole  by  the  middle  of 


t  forward  by  the  defendant  to 


*»:< 


__.  On  the  25th  of  April  1874,  an  average  agreement,  a 
copy  of  whioh  is  annexed  hereto,  waa  entered  Into  be- 
tween the  defendant  and  the  several  consignee*  of  oargo. 
The  several  consignee*  In  aooordanoe  with  that  agree- 
ment paid  sums  of  money  to  the  defendant,  the  plaintiff e 
payingl212I. 

18.  lite  oargo  as  it  arrived  was  landed  and  ware- 
housed at  the  London  Docks. 


become  obliterated.    Other  parte  a.    ___    .    „. 
Impossible  to  identify.    All  the  good*  whioh  were 
tifled  were  given  up  to  the  consignees,-  under  the  terms 
of  the  average  agreement.    The  goods  whioh  v 


oerred  Ma  brokerage. 

14.  The  defendant  incurred  oonaiderable  trouble  In 
chartering  ships  to  carry  on  the  eargo  bom  Boulogne  to 
London,  and  in  lending  out  lighten  and  necessary  ap- 
plianoea to  Boulogne,  and  in  the  identification  of  no 


the  inquiries  of  and  ai — „_       „ , 

in  Draoaruur  for  the  sale  of  and  selling  tiia  unidentified 
..„ ibutinfr  the  proceeds. 

15.  Mr.  Elmslie,  of  the  firm  of  Elmslie  and  Son,  the 
average  stater*,  mentioned  in  the  average  agreement 
hereinbefore  mentioned,  prepared  an  avenge  agreement 
dated  the  16th  Nov.  1375. 

16.  In  that  statement  all  disbursement*  by  the  defen- 
danta  are  included  and  duly  dutributed  among  the  several 
interests,  including  ohargea  for  the  services  of  Captains 
Chiaholm  and  St.  Cnrix  and  of  the  Liverpool  Sal rage  Asso- 
ciation, and  of  Mr.  Bromehaad,  and  the  aooounts  paid  to 
the  dock  company. 

17.  The  statement  also  includes  a  charge  as  follows  : 
"  G.  H.  Fletoher  and  Co.  Agency. — Arranging  for  salvage 
operations,  receiving  cargo,  meeting  and  arranging  with 
oonugneea,  receiving  and  paying  proceeds,  and  gene- 
rally oonducting  the  bnatnaaa,  25001?'  This  charge  the 
plaintiffs  object  to,  and  seek  to  recover  beak  their  pro- 
portion thereof . 

18.  The  sum  of  35001.  doe*  not  represent  any  sum 
whioh  the  defendant  has  paid  or  rendered  himself  liable 
to  pay  to  OH.  Fletoher  and  Co.  It  was  arrived  at  and 
distr&msed  in  the  following  manner  i  Mr.  FJmehe  formed 
the  opinio*  upon  all  the  eirci 
35001.  waa  a  reasonable  rami 


■  of  the  ease  t 
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u  shipowner  in  respect  of  his  services  hereinbefore 
mentioned,  end  in  respect  of  hu  advances  for  disburse- 
ments ;  and  he  proceeded  to  distribute  the  mm  M 
fallows  :  He  took  thereout  ft  nun  amounting  to  2J  pet 
cent  on  the  proceeds  of  the  unidentified  goods  sold,  end 
debited  this  to  cargo  in  the  cargo  column.  He  took 
thereout  further  a  (ram  amounting  to  'i\  per  sent,  upon 
the  total  disbursements,  and  this  he  debited  to  the  severe! 
interests  reteebly  in  their  respective  oolmnna.  The 
balance!  of  the  250W.  he  debited  to  general  average  in 
the  general  average  column . 

19.  The  effect  it  that  the  «nm  of  25O01.  thai  distributed 
waa  made  up  of  three  heads  of  charge— (I)  ft 


trouble  in  reapeot  of  the  matters  mentioned  in  paragraph 
14, 

20.  There  was  no  contract  on  the  part  of  the  consignees 
or  any  of  them  to  pay  the  defendant  the  remuneration 
claimed,  or  any  part  thereof  under  an;  of  the  heads 
above-mentioned,  unlets  such  a  contract  is  to  be  found 
in  the  average  agreement  above-mentioned. 

21.  No  custom  was  proved  entitling  a  shipowner  under 


it  in  respect  of  hie  trouble  and  labour 

has  for  the  last  few  Tears  been  often  inserted  in  aTeraga 
statements.,  and  with  increasing  frequency.  The  charge 
has  often  been  allowed,  and  sometimes  resisted  by  under- 


ie  charged  an 

23.  Where 


by  some  third  person,  commit 
menta  is  charged  and  allowed. 


and  allowed. 

money  for  disbursements]  upon  salvage  of 

.    "   -  *  by  cargo  owner  or  shipowner,  but 
upon  such  disbnree- 

24.  Where,  in  ease  of  wreck  the  shipowner  abandon* 
tie  voyage,  and  the  Salvage  Association  of  London,  Liver- 
pool, or  elsewhere  intervene*  and  salves  the  cargo,  a  turn 
by  way  of  remuneration  under  the  name  of  offloe  charges, 
in  addition  to  disbursements,  analogous  to  the  third  head 
of  charge  in  the  present  case,  is  always  charged  by  and 
allowed  to  the  ansocUtion. 

25,  With  reference  to  the  first  head  of  claim.  If  the 
defendant  in  untitled  in  point  of  law  to  charge  a  commis- 
sion on  the  sale  of  unidentified  goods,  the  commission  of 
2)  per  cent,  charged  being  an  ordinary  merchant's  com- 
mission,  is  not  an  unreasonable  commission  to  charge. 

20.  With  reference  to  the  second  head  of  charge,  the 
defendant  was  never  out  of  pocket  throughout  the  trans- 
action hereinbefore  mentioned  to  any  largo  amount,  or 
for  any  considerable  length  of  time,  and  unless  ho  was 
entitled  by  reason  of  any  general  rule  to  charge  a  com- 
mission on  disbursements,  there  are  no  epecial  circum- 
u  making  it  reasonable  to  do  so 


d  bead  of  charge,  if  the 


27.  With  reference  to  the  fhi 

defendant  is  entitled  in  point  of ...  ...._.  

for  his  trouble  in  anil  about  the  matters  hereinbefore  men- 
tioned, a  sum  of  2001.  is  a  reasonable  remuneration  in 
respect  thereof. 

The  following  was  the  agreement  referred  to  in 
paragraph  11. 

An  agreement  made  and  entered  into  this  25th  April 
1874,  between  George  Hamilton  Fletcher,  of  Liverpool, 
in  the  county  of  Lancaster,  the  owuerof  the  nhip  FfetOria 
Nyania  of  1022  tons  register  or  thereabouts,  on  the  one 
part  and  the  respective  other  persons  whose  names  and 
signatures,  or  the  names  and  signatures  of  whose  part- 
nership firms  are  respeetirely  hereto  set  and  subscribed, 
such  persona  being  respectively  owners  or  consignees  or 
persons  duly  authorised  and  entitled  to  take  delivery  of 
cargo  by  the  said  vetted ,  and  who  are  hereinafter  called 
"  the  said  consignees  "  of  the  other  part. 

Whereas  it  is  alleged  by  the  said  George  Hamilton 
Fletcher  that  the  raid  ship,  whilst  in  the  prosecution  of  a 
voyage  from  Calcutta  to  London  with  a  general  cargo  of 
indigo,  jute,  and  other  prodnce,  wat,  by  perils  and  acci- 
dents of  the  seas,  stranded  on  the  Freneh  coast  about 
twenty -five  miles  south  of  Boulogne,  and  that  steps  were 
at  once  taken  hy  the  master  and  the  said  owner  of  the 
■aid  ship  for  the   safety  and  preservation   of   the  ship 


and  cargo,  and  a  la-rye  portion  of  the  taid  issn 
oharged  from  the  maid   ship  and  landed,  ad  I* 
since  been  forwarded    to   London    by  tit  n 
Hamilton  Fletcher,   and  other  large  port™  d 
cargo  have  been  saved  and  have  arrived  is  [ash 
where  in  England,  eitiorin  the  aaidthiporoasr. 
whereas  the  aaid  George  Hamilton  Fletcher  & 
he  has  paid  and  expended,  or  has  becotst  hat 
and  expend,    large   annaa   of  money,  sad  hu 
great  expenses  and   made  certain  sacrifice!  ci 
the  saving  and  preaervation  of  the  aidant! 
and  the  forwarding  of  the  name  cargo  to  la 
otherwise  in  conaeqnenoe  of  the  said  ■rras.Tnii 
part  of  such  inma  of   money,  expenses,  tad 
will  be  a  charge  upon  the  oargo  of  the  taid  inj, 
other  portion  thereof  wfll  be  a  charge  or,  tit  m 
en  the  freight  of  the  aaid  goods,  sad  Oat  ah 
thereof  will  be  ft  charge  in  the  nature  of  part 
on  the  (aid  ship,   her  cargo,  and  freight.   Asl 
in  the  course  of  the  aforesaid  salvage  operstiaa 
may  have  been  done  to  the  aaid  ship  or  to  w 
which  may  give  rise  to  a  claim  (or  general  iitnji 
bution  in  reapeot  thereof.    And  whereat  the  ssti 
money,  expanses,   saorificoa,  and  damssei  oast 
ascertained  and  adjusted,  and  the  iuymuFisal 
contributions  doe  from   the   respective  ana* 
signeea  of  goods   by  the   said  ship  is  ns 
cannot  yet  lie  aa pertained.     And  wharau 
ugnees  have  reapectively  applied  to  n*  ai 
Hamilton  Fletcher  for   lefirery  of  the  goo*  oS 
them  respectively  by  the  said  vessel,  or  of  m 
are  respectively  authorised  to  chum  mi  at-  ai 
aforesaid,  and  the  laid   George  Han**.  rVsl 
agreed  to  deliver  the  said  goods  to  thai  rape* 
the  freight  due  thereon  being  duly  paid  maw' 
and  upon  receiving  aneh  payment  on  tea**' ' 
security  for  the  amounts  and  contrilntioM  list 
doe  from  or  in  reapeot  of  the  said  jwdf  I* 
average  or  charges  or  otherwise  an  »«■»"] 
nuns  of  money  and  exj  t-nses  eipen  Jrd  or  atca 
said  George  H.  Fletcher  as  aforesaid,  or  a  as 
the  said  sacrinaes  and  damages  as  i>  herei*"*- 
tioned.     And  whereas  the  said  coiungna*  a ' 
of  the  delivery  of  their  said  goods  in  nail 
have  respectively  agreed  to  pay  and  hartnw^' 
George  Hamilton  Fletcher,  or  to  MeBnvw"-1 
and   Co.,  of  London,  cm  his  bebalf,  ■  -  •«« 
said  amounts  and  contributions  dnetroHKrn 
thsir  said  goods,  the  sums  of  monev  ref* 
against  their  signatures  hereto,  and  Ue  ma) 
is    acknowledged    by    thB    initials  of  tat*"' 
Hamilton  Fletcher,  or  by  the  aid  Meal*1 
and   Co.  placed  against  the  same,  ud  tirj  * 
reepectively  agreed  to  sign  the  nndertaiii*!"" 
contained.    Now,  this  agreement  ajlHMJ  * 
coueiderationi  aforesaid,  the  said  c0U'l*B*ja! 
tively  promise  and  agree  to  and  will  tbesa 
Hamilton   Fletcher,  that  they  •iL»*"r 
ontly  maybe,  and  within  a  reasonable  unf  w^tL 
respectively  give  to  the  mid  George  Hia™ "J 
or  his  agente,  true  and  correct  partjta!in*r 
which  shall  be  so  delivered  to  them  reap*** 
said,  and  of  the  value  of  such  goods  (o  -1--"" 
adjustment  of  the  gen,.ra.l  average  ti 
And  further,  that  when  and  so  boot  l-  -  _ . 
money,  expenses,  sacriik-es,  and  dsinu^  ■■>■    ' 
duly  adjusted,  and  the  IsmiIiiIIm  »moeB»«"2 
due  to  the   said  George  Hamilton  rT"W»*5 
respect  of  the  goods  so  delivered  to  Uw  JJ 
whether  for  general  ai 
account  of  the  said  sums 
pended  or  incurred  byihe  said  Georse Ht-»J 
as  aforesaid,  or  on  account  of  such  »«*«* 
to  the  said  ship  or  goo.!,  as  aloretiMk*'»" 
taiued,   they  will  respectively  pay  U 
Hamilton  Fletcher  the  amou  ' 
respect  of  their  said  goods,  of 
amount  so  paid  by  them  on  w 
for  the  considerations  afoiesaid,  the  nwtjf 
Fletcher  does  promise  and  agree  to  **■  ™* 
signeea   respectively,    that  the   said 
Fletcher  shall  and  w" 
cause  the  said  sum  of  money,  erne 
be  Ascertained  and  adjusted,  and  th 
buttons   due   from  the  said  consi) 

.  isspect  thereof  to  be  ascertained  ■ 


a-d.-lJtv 


'prop*1*" 


I 


I    ' 


« 
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tried  before  me  at  the  last  Liverpool  Assizes,  the 
plaintiffs  were  shipbuilders  at  Dumbarton.  The 
defendant  company  was  a  trading  company  ro- 

Sistered  under  the  Acts  of  1862  and  1867,  and  the 
efendants  0.  Grimshaw  and  Co.  were  a  firm  of 
cotton  brokers  at  Liverpool  consisting  of  two 
persons,  Thompson  and  Lingham,  Thompson  also 
being  the  chairman  and  Lingham,  the  managing 
director  of  the  company.  On  the  23rd  Aug.  1873 
the  plaintiffs  contracted  with  the  company  to 
build  for  thorn  a  steamer  for  52,5002.,  payable  by 
instalments  at  different  stages  of  the  vessel's  pro- 

Sreus,  tho  two  last  to  be  one-fifth  by  cash,  when 
elivercd,  and  one-tenth  (i.e.  52507.)  "  by  com- 
pany's fully  paid-up  shares  at  par,  when  delivered." 
It  was  agreed  that "  when  delivered  "  meant  "  when 
tho  ship  was  delivered."  The  statement  of  claim 
alleged  that,  in  consideration  of  the  plaintiff 
entering  into  the  contract,  and  thereby  under- 
taking to  accept  tho  final  instalment  in  snares  of 
tho  company,  it  was  further  agreed  that  the 
defendants  (the  company)  should  sell  or  do  their 
best  to  dispose  of  the  stock  before  the  said  final 
instalment  became  duo  or  within  a  reasonable 
time  afterwards,  so  that  the  plaintiffs  might  be 
paid  wholly  in  cash.  It  then  set  out  tho  following 
letter,  addressed  to  the  plaintiffs,  and  signed 
"  C.  Grimshaw  and  Co.,"  dated  on  the  same  day 
as  the  contract,  upon  the  construction  of  which 
the  argument  before  me,  on  further  consideration, 
mainly  turned  :  "  We  hereby  beg  to  say  that  we 
shall  ao  our  best  to  dispose  of  the  stock  we  propose 
that  you  shall  take  in  payment  of  the  last  instal- 
ment of  the  steamer,  this  day  contracted  for  with 
you.  It  is  not  our  expectation  that  we  shall  have 
to  call  upon  you  to  take  up  these  shares."  The 
statement  then  alleged  that  this  letter,  though 
signed  by  Grimshaw  and  Co.  only,  was  written  by 
them  as  agents  for  and  on  behalf  of  tho  company. 
An  attempt  was  made  at  the  trial  to  prove  this 
part  of  the  statement  of  claim ;  but  I  do  not 
think  it  necessary  to  say  more  than  that,  in  my 
opinion,  there  was  no  such  evidenco  as  to  fix  the 
comnanv  with  anv  liability  founded  on  this  letter : 


vu 


BIlttl'CB,   CkUVi  lUMJl     UUU    KSOOU.     £Ktl.Vfc 

It  was  proved  at  the  trial  by  one 
that  on  the  22nd  Aug.  1873  he  hat 
the  directors  of  the  company  (M< 
and  Lingham  being  present),  wl 
the  proposed  contract  were  discusi 
said  about  payment  being  to  tx 
or  shares.  On  the  23rd  the  sam 
to  the  office  of  Messrs.  Grimsha 
the  contract  was  again  discussed,  i 
at  first  objected  to  take  the  last  i 

Srice  in  shares ;  but  after  some  fui 
[r.  Lingham  said  that  the  prose* 
panv  were  so  good  that  if  the  phi 
willing  to  take  the  shares  at  the  I 
livery  of  the  ship,  they  (the  firm  of 
Co.)  would  get  them  taken  up.  Tfai 
said  he  must  have  a  guarantee  a 
whereupon  the  letter  of  23rd  ii 
out  in  the  claim,  was  given.  < 
Oct.  1874  the  vessel  was  delivered 
20th  Nov.  1874,  tho  plaintiffs  sent  in  i 
claiming  a  final  balance  of  7477/.  1< 
time  40,0002.  or  thereabouts  was  doe  i 
the  earlier  instalments,  and  bills  had 
which  were  from  time  to  time  rent 
fact  a  very  muoh  larger  sum  thai 
balanoe  claimed  in  the  letter  of  20th 
remained  due  at  the  time  of  the  actio 
in  June  1877.  The  plaintiff,  in  his  cm 
tion,  admitted  that  he  was  twin,  « 
Aug.  1873,  that  it  would  be  neceaaiij 
stantially  all  the  money  reqniredinon 
for  the  ship  would  have  to  be  found 
On  tho  1st  Deo.  1874  a  letter  was * 
plaintiffs,  in  answer  to  their  letter  d 
Nov.,  signed  "  C.  Grimshaw  and  Co, 
directors,  per  C.  A.  Webster w  (the  if 
the  company),  in  which,  after  diBCUfl 
deductions  claimed  by  the  company,  w 
sage,  "  You  also  appear  to  forget  that  a 
the  cost  of  the  ship  you  promised  to  tab 
at  par."  In  answer  to  which,  on  « 
plaintiffs  wrote :  "  With  reference  to 
the  one-tenth  in  shares  of  the  com 
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sects.  8,  9,  though  the  cause  of  action  may  be  of 
less  amount  than  the  limit  of  the  Oounty  Court 
jurisdiction,  (a) 
In  such  a  case  notice  of  the  order  made  by  the 
court  should  be  given  when  the  writ  is  served. 

Motion  for  leave  to  issue  writ  in  the  Superior 
Court,  under  the  County  Courts  Admiralty  Juris- 
diction Aot  1868  (31  &  32  Vict.  o.  71),  s.  9. 

The  plaintiffs  claim  was  for  damage  to  cargo  by 
negligence,  and  the  amount  claimed  was  under 
3001.,  namely  471.  7s.  Id. 

Sect.  3  of  the  County  Courts  Admiralty  Juris- 
diction Act  1868,  provides  that  an?  County  Court 
having  Admiralty  jurisdiction  under  the  2nd  sec- 
tion, shall  have  jurisdiction  to  try  and  determine 
inter  alia,  as  to  any  claim  for  damage  to  cargo,  or 
damage  by  collision,  any  cause  in  whioh  the 
amount  claimed  does  not  exceed  3002. 

By  sect.  9  of  the  same  Act  it  is  provided  that  if 
any  person  shall  take  in  the  High  Court  of  Admi- 
ralty of  England  or  in  any  Superior  Court  pro- 
ceedings which  he  might,  without  agreement,  have 
taken  in  a  County  Court,  except  by  order  of  the 
judge  of  the  High  Court  of  Admiralty  or  of  such 
Superior  Court,  or  of  a  Oounty  Court  having 
Admiralty  jurisdiction,  and  shall  not  recover  a 
sum  exceeding  the  amount  to  whioh  the  jurisdic- 
tion of  the  County  Court  in  that  Admiralty  cause 
is  limited  by  the  Act,  he  shall  not  be  entitled  to 
costs,  and  shall  be  condemned  in  costs,  unless  the 
judge  of  the  High  Court  of  Admiralty  or  of  a 
Superior  Court  before  whom  the  cause  is  tried  or 
heard  shall  certify  that  it  was  a  proper  Admiralty 
cause  to  be  tried  in  the  High  Court  of  Admiralty 
of  England  or  in  a  Superior  Court. 

HUbery  moved  for  leave  to  issue  a  writ  out  of 
the  Superior  Court,  on  an  affidavit  that  it  would 
be  necessary  for  the  proper  hearing  of  the  cause 
that  a  commission  to  take  evidence  should  issue 
abroad,  and  that  this  could  not  be  done  if  the 
action  were  brought  in  the  County  Court.  An 
application  has  already  been  made  at  chambers, 
but  the  master  doubted  whether  under  the  above 
section  he  had  iurisdiction  to  make  the  order,  and 

• 

(a)  This  decision  prooeede  upon  the  assumption  that 
the  County  Court  nas  jurisdiction  in  all  claims  for 
damage  to  carpo.  This  assumption  is,  to  say  the  least 
of  it,  not  indisputable.  It  most  be  taken  now  as  well- 
established  law,  requiring  a  decision  of  the  Court  of 
Appeal  to  alter  it,  that  the  County  Court  has  jurisdiction 
in- Admiralty  only  in  cases  in  which  the  High  Court  of 
Admiralty  before  the  Judicature  Act  had  jurisdiction  : 
(See  Simpson  v.  Blues,  1  Asp.  Mar.  Law  Cas.  326 ;  Oune- 
stead  v.  Price,  Fullmore  v.  Wait,  2  Asp.  Mar.  Law  Cas. 
543).  It  is  true  that  the  Privy  Council  in  Cargo  ex  Araos 
( I  Asp.  Mar.  Law  Cas.  519)  decided  otherwise,  but  the  other 
decisions  are  decisions  of  courts  which  now  form  part  of 
the  High  Court  of  Justice,  and  would  undoubtedly  be 
followed  in  any  case  of  prohibition  to  a  County  Court. 
Now,  the  General  Steam  Navigation  Company,  the  de- 
fendants in  this  action,  are  a  company  carrying  on  busi- 
ness in  London,  and  therefore  domiciled  in  England 
within  the  meaning  of  the  6th  section  of  the  Admiralty 
Court  Act  1861.  Hence  the  High  Court  of  Admiralty 
would  have  had  no  jurisdiction  to  try  any  action  against 
them  or  any  of  their  ships  for  damage  to  cargo  happening 
on  board  such  ships ,>nd  consequently  the  County  Court 
would  have  no  such  jurisdiction.  It  would  appear  then 
that  the  application  for  leave  to  bring  this  action  in  the 
Superior  Court  was  unnecessary,  as  the  action  could  not 
have  been  brought  in  the  County  Court,  and  hence  there 
would  have  been  no  proceedings  which  might  have  been 
taken  in  a  County  Court  within  the  meaning  of  the 
Oounty  Courts  Admiralty  Jurisdiction  Act  1868,  sect.  9. 
—  Ed.J 


whether  it  should  not  be  made  by  the  wen 
submitted  that,  if  each  an  order  were  not 
the  plaintiff  would  be  obliged  to  ran  the 
having  to  pay  costs,  even  though  he  aw 
if  the  judge  who  tried  the  cause  refused  too 
Hewitt  v.  Cory,  I*.  Rep.  5  Q.  B.  418. 

By  the  Court. — Ton  may  take  a  role  thtd 
the  first  instance.  Notice  of  the  order  i 
however  be  given  to  the  defendant  when  & 
is  served.  Buk  abd 

Solicitors  for  the  plaintiffs,  F.  W.  td 
HUbery. 

PROBATE,  DIVORCE,   AND  ADJflllfl 

DIVISION. 

ADMIRALTY  BUSINESS. 
Reported  by  J.  P.  Aspmtall  and  F.  W.  Eiin§,fi* 


Wednesday,  May  29, 187& 
(Before  Sir  R.  Phillimoba) 
The  Gleavee. 
Practice — Oosts — Unliquidated  damaget-lM\ 

fishing — Collision. 
Where  a  plaintiff  claimed  unliquidated 
respect  of  loss  of  the  remainder  of* 
fishing  occasioned  by  a  collision,  *****£ 
ference  to  the  registrar  and  merckmt,hsf 
dants  objected  to  the  claim  altogether,  W 
plaintiff  recovered,  being  awarded  Im  M 
thirds  of  the  amount  claimed  bykimaei— 
the  Oourt  gave  him  costs  in  respedof&e\ 
on  the  ground  of  the  peculiarity  of  the 
claim,  and  without  prejudice  to  theft 
as  to  costs  of  references. 
This  was  an  action  brought  again*  t 
fishing  smack  Gleaner  by  the  owners  of  &J 
net  fishing  smack  Maud  and  Florence  sad*] 
fishing  gear,  to  recover  damages  in  rospf" 
collision  between  the  vessels,  wherebj  tto 
gear  of  the  Maud  and  Florence  was  lost 

The  Maud  and  Florence,  of  ScarbortBtv 
on  the  10th  Oct.   1877,  drift-net  fishi*  «' 
North  Sea ;   she  had  about  sdxtj  nets  oat 
she   was  so  engaged  the  Gleaner  of  M 
was  trawling,  ran  into  and  fouled  her  ij 
these  nets,   with  the  barrels,  strops,  ij^ 
attached  thereto,  became  so  entangled,  B"1 
attempting  to  haul  them  in  for  some  to* 
crew  of  the  Maud  and  Florence  were  obsi* 
cut  them  adrift,  saving  only  ten  net*  otf* 
sixty.    The  Maud  and  Florence  then  n*j 
Filey,  and  was  there  laid  up  for  the  wiat*^ 
fishing  season  only  lasted  four  weeks  tog* 
the  plaintiffs,  as  they  alleged,  were  iaiw»F 
care  in  that  time  nets  to  enable  them  »^ 
their  fishing.    The  plaintiffs  daring  to 
tions  before  action  claimed  155L  for  the 
the  nets  and  gear  lost,  and  also  com| 
loss  of    fishing,  but  the  defendants 
the    amount  claimed,  the  plaintiffs 
leave  to  commence  the  action  in  the 
upon  an  affidavit  setting  out  the  circa 
the  collision,  and  alleging  that  the  vilsi*j 
&c,  lost  was  155 J.,  and  that  in  aT 
the    plaintiffs    had   a   claim  for 
damages  for  loss  of  fishing,  the 
recoverable  was  uncertain,  and 
airable  to  proceed  in  the  High 
in  a  County  Court.  Leave  to  com 


MARITIME  LAW  0A8BS. 


lourt  was  given,  and  the  action  was 

ccordingly. 

ints  admitted  liability,  and  paid  1551. 

satisfaction  of  the  plaintiffs'  claim, 
i  rejected  the  tender,  and  at  the  re- 
3  the  registrar  and  merchant  made 

follows : 

nets       X105 

ind  barrel  strops 18 


■ur  weeks'  fishing  from  the  10th 


7  to  7th  Not, 


•i  187*7 


a<x> 

355 


rence  the  defendants  altogether  dis- 
untiffs'  right  to  recover  for  loss  of 
two  grounds,  first,  because  the 
e  too  remote ;  secondly,  because,  as 
ed,  the  plaintiffs  might  have  pro- 
ets  and  have  continued  the  fishing, 
ice  first  came  on  for  hearing  on  the 
,  and  the  registrar  not  being  satisfied 
ence  as  to  the  number  of  nets  lost  or 
issibility  of  procuring  other  nets,  ad- 
reference  to  enable  the  parties  to 
ier  evidence  on  these  points.  On  the 
m  reference  proceeded,  and  on  the 
nee  the  registrar  made  his  report, 
im  of  2271.  due  to  the  plaintiffs,  that 


eat  at  4  par  cent,  per  a 


l  from  10th 


■ar  gave  his  reasons  for  his  report, 
i  follows :  "  The  principal  point  in 
is  case  was  a  rather  novel  claim  for 
;  during  the  last  four  weeks  of  the 
7,  and  which  was  objected  to  by  the 
s  being  too  remote  a  damage.  It 
the  plaintiffs'  smack  Maud  and 
onging  to  Filey  in  Yorkshire,  was 
[rift-net  fishing  for  herrings  in  the 
'lien  the  defendants'  vessel  Gleaner, 
airling,  fouled  her  nets  daring  the 
,0th  Got.  last.  The  result  was  that 
;cd  attempts  to  haul  them  in  the 
ly  able  to  save  ten  nets  out  of  a  fleet 

was  compelled  to  return  to  port. 
liable  to  procure  before  the  close  of 
hich  terminates  early  in  November, 
>r  the  purpose  of  continuing  their 
ijaintiff  s  were  reduced  to  the  neoes- 
;  up  their  smack  at  once,  and  taking 
.  less  lucrative  occupation  of  line 
'or  the  loss  arising  from  this  inter- 
sii  regular  net  fishing  the  plaintiffs 
special  claim.  It  ia  well  known  that 
g  with  nets  is  systematically  pursued 

of  smacks  daring  a  certain  portion 
and  constitutes  the  main  source  of 
i  large  number  of  fishermen. 
tiffs  in  this  case  were  so  employed  at 
lamage  complained  of  was  sustained. 
jtually  engaged  in  operations  from 
bio  results  might  be  anticipated  with 
Imoat  with  certainty,  and  the  loss 
id  by  the  interruption  of  their  em- 


ployment was  directly  consequent  on  the  destruc- 
tion of  their  nets  by  the  wrongful  act  of  the 


"It  is  to  be  borne  in  mind  that  a  smack  of  this 
class  is  solely  used  for  net  fishing,  and  if  its  nets 
are  destroyed  and  cannot  be  renewed  at  once,  the 
smack  itself  is  necessarily  laid  up  unemployed  for 
a  certain  time  at  the  very  period  of  the  year 
when  it  would  otherwise  be  profitably  employed. 
According,  therefore,  to  the  ordinary  principle  on 
which  demurrage  and  compensation  for  non-em- 
ployment is  allowed,  in  respect  of  a  vessel  disabled 
by  injury  to  her  hnll  or  gear,  Borne  compensation 
is  clearly  dne  to  the  plaintiffs  in  this  case  under 
that  head ;  and  this  being  so,  I  have  considered 
that  the  ordinary  rule  of  allowing  so  much  per 
ton  per  day  is  not  applicable  to  a  vessel  of  this 
class  which  is  not  constructed  and  is  never  em- 
ployed for  the  conveyance  of  cargo  or  passengers, 
or  in  earning  freight  in  the  common  sense  of  the 
term,  and  that  the  plaintiffs  are  entitled  to  recover 
tbe  probable  net  amount  they  were  prevented 
from  earning  by  the  customary  use  of  their  smack 
and  its  fishing  Rear.  With  regard  to  the  amount 
allowed  under  this  head,  viz.,  721.,  we  formed  our 
estimate  from  the  evidence  before  us  of  what  the 

rs  earnings  of  the  smack  would  have  been  if 
bad  continued  fishing  for  four  weeks  on  her 
usual  ground.  From  that  estimate  we  have  made 
deductions  for  the  expenses  that  would  hare  been 
incurred  by  them,  also  for  wear  and  tear  of  the 
smack  and  of  her  nets  and  warps,  Ac,, and  farther 
for  the  amount  the  plaintiffs  did  actually  earn  in 
the  substituted  occupation  they  had  recourse  to. 
It  is  to  be  gathered  from  the  evidence  before  us 
that  herring  fishery  in  what  may  be  termed  the 
Filey  waters  is  less  productive  in  the  latter  half 
of  October  and  the  beginning  of  November  than 
in  the  Yarmouth  waters.  The  season  ends,  in  fact, 
for  Filey  amaoka  early  in  November,  although  it 
continues  to  a  later  period  farther  south,  and  for 
this  reason  the  Yarmouth  smacks  which  frequent 
the  North  Sea  waters  in  tbe  early  part  of  the 
autumn  return  in  the  month  of  October  to  then- 
own  waters." 

The  defendants  did  not  object  to  the  report, 
which  was  taken  np  by  the  plaintiffs,  and  tbe 
registrar  having  made  no  recommendation  as  to 
costs,  tbe  plaintiffs  gave  notice  that  they  should 
move  tbe  judge  to  certify  that  they  were  entitled 
to  their  costs  of  the  action,  and  to  condemn  the 
defendants  and  their  bail  therein,  and  in  the  costs 
of  the  reference. 

May  29. — James  P.  Aspinatt  for  tbe  plaintiffs 
in  support  of  the  motion.  —  The  plaintiffs  are 
entitled  to  their  costs  of  the  action,  although  they 
have  recovered  less  than  3001.,  because  they 
obtained  leave  to  commence  the  action  in  the  High 
Court  under  the  County  Courts  Admiralty  Juris- 
diction Act  1868,  sect.  9.  As  to  the  costs  of  the 
reference,  it  is  true  that  more  than  one-third  baa 
been  struck  off  the  amount  claimed  by  the  plain- 
tiffs, but  aa  the  defendants  paid  into  court  the 
amount  churned  by  the  plaintiffs  for  the  loss  of 
fishing  gear,  the  only  part  of  the  plaintiffs'  claim 
reduced  is  the  plaintiffs*  chum  for  unliquidated 
damages,  and  this  was  the  only  amount  in  dispute 
between  the  parties.  The  ordinary  rule  as  to 
oosts  ought  not  to  apply  to  a  claim  for  unliqui-  ' 
dated  damages,  when  it  ia  impossible  lor  the 
plaintiffs  to  do  more  t' 
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their  lots ;  the;  mutt  pat  dewn  in  their  claim  a 
■am  sufficient  to  cover  what  the  court  may  think 
enough  to  satisfy  the  lou  sustained.  The  rale  as 
to  omM  U  intended  to  prevent  exorbitant  claims 
in  respect  of  moneys  alleged  to  be  duo  or  paid  for 
work  and  materials  for  demurrage  which  can  be 
accurately  ascertained ;  it  ought  not  to  apply  to 
claims  for  damages,  the  amount  of  which  are 
greatly  in  the  discretion  of  the  court,  and  are  not 


greatly  in 
capable  ol 


Qainsford  Brace  ior  the  defendants. — The  plain- 
tiffs ought  to  have  brought  this  action  in  a  County 
Court,  and  ought  not  to  hare  their  costs  here.  As 
to  the  reference,  the  payment  into  court  was  general, 
and  not  specifically  for  the  value  of  fishing  gear. 
The  ordinary  rule  as  to  costs  should  apply ;  the 
plaintiffs  have  made  out  no  exceptional  case.  The 
adjournment  of  the  reference  was  occasioned  by 
the  plaintiffs  not  being  fully  prepared  with  their 
proof's  at  the  first  hearing. 

/.  P.  AspinaU  in  reply. 

Sir  R.  PiULLDtORi.— In  this  case  the  plaintiffs 
ask  for  the  cost*  of  the  action,  and  the  costs  of 
the  reference.  By  the  registrar's  report,  which 
has  not  been  objected  to,  the  plaintiffs  recover  less 
by  more  than  one-third  than  they  claimed,  and  the 
total  amount  recovered  amounts  to  lees  than  3001. 
Aa  to  the  costs  of  the  action,  I  think  the  plain- 
tiffs properly  obtained  leave  to  bring  the  action  in 
this  court,  and  that  they  are  consequently  entitled 
to  those  costs.  As  to  the  oosts  of  the  reference 
the  plaintiffs  ask  for  the  oosts  upon  the  ground 
of  the  peculiarity  of  their  claim.  Their  claims 
consisted  of  claims  for  loss  of  gear,  and  for  loss  of 
the  season's  fishing.  The  defendants  tendered 
the  amount  claimed  for  loss  of  gear,  but  resisted 
altogether  the  claim  for  lose  of  fishing.  This 
course  of  action  on  the  part  of  the  defendants  has 
undoubtedly  occasioned  costs,  and  I  am  of  opinion 
that,  considering  the  peculiarity  and  nature  of  the 
claim  of  the  plaintiffs,  they  are  entitled  to  some 
costs ;  I  think,  however,  that  the  plaintiffs  are 
cot  entitled  to  full  costs  because,  by  reason  of 
tbeir  not  being  prepared  with  their  case  on  the 
first  day  of  the  hearing  or  the  reference,  they 
occasioned  an  adjournment ;  in  respect  of  this 
adjournment  they  are  not  entitled  to  ooste.  Under 
the  circumstances,  I  think  justice  will  he  done  by 
awarding  to  the  plaintiffs  the  sum  of  401.,  nomine 
cxymsarum,  in  respect  of  the  costs  of  the  refe- 
rence, in  addition  to  the  costs  of  the  action.  My 
decision  here  turns  upon  the  peculiarity  of  the 
case  and  claim,  and  must  not  be  taken  in  any  way 
to  weaken  the  authority  of  the  general  rule  as  to 
the  costs  of  references  in  cause  of  damage. 

Solicitor  for  the  plaintiffs,  H.  C.  Goote. 

Solicitors  for  the  defendants,  Collyer-Brietoiv, 
Withers  and  Austell. 


SLxvpzw  €anxt  d  Jafafu 

COURT    OF  APPEAL. 

SITTINGS  AT  LINCOLN'S  01 


Dee.  10,  11,  1877 ;  Jem.  14, 15, 18;  aWssa 
1878. 
(Before  Jsjos,  Rusuur  and  Taxswi, 
Di  B  iisscHs  r.  An. 

Principal  and  agent— Bub-agemt- -Ajmi  d 
a  projtt  by  sale  to  himself— Disdosurt-lm 
cenee— Delay. 

In  1866  (he   plaintiff 

and  Co.,  his  agon's  <U '  Shanghai,  for  nit  I 
minimum  price  of  90,000  dolian,<minj 
eat\  payment  The  defendant  mis' 
residing  in  Japan,  and  he  undertook,  si 
Co.'i  agent,  to  «eQ  the  easel  in  Jupt  " 
event  of  her  not  being  told  la  fmi  f 
for  her.  This  teat  done  wit*  fit  *»«"1 
plaintiff.  The  defendant,  being  «■*  I 
the  ship  for  cash  at  the  price  uand,  fas 
himself  for  90,000  dollar*,  and  mdik 
Japanese  prince  far   160,000  doUart,  n 


partly 


eath    and    partly    ■ 


information  reached  tie  pHtmtif  4  si 
tention  on  the  part  of  the  dtftndmt  •< 
hi*  character  of  agent  for  salt  jsr  ■ 
purchaser  until  June  1869,  after  tttsnm 

with  the  prince  woe  carried  out  H<s> 
paid  90,000  dollars  to  Q.  and  Go.,  ret  i 
it  to  the  plaintiff. 

In  the  meantime  the  defendant,  though  «t 
some  trouble,  had  obtained  the  v&U  <■ 
160,000  dollar,  from  the  prints. 

In   1873    the    plaintiff   instituted  , 
compel   the  defendant   to  pay  over  1st 
realised  by  htm  in  the   resale  ofO** 
the  ground  that  he  teat  the  plaintiff i  1* 
the  transaction,   and  bound  to  tuetutp 
profit  made.  . 

Held  {affirming  the  decision  of  E<&  Fii" 
this   toas    one   of  those   special  cms  * 
privity   arose    between   the   principal  ■ 
tub-agent,   and  the  gab-agent   bed*  m 
the     principal    a*     if    he  had   •**, 
employed  by   him.      The  reiaftm  <j  <*■ 
principal   was  established   and  uu» 
the   defendant   and  the  plaintiff  et  At 
the  purchase  and  re-sals  of  its  f*di 
defendant  therefore  must  account  to  *t , 
for   all  the   profit   he   had  made  is  * 

Held,  further,  that  there  had  been  so  t**i 
eenee   or   delay   on  the  part  of  4e 
would  disentitle  him  to  maintain  lb 

Bemble,  that  mere   submission  to  o  * 
which  has  been  completed  without  ftt 
or  assent  of  the  person  whose  rigU  ■ 
cannot,   without     some    conduct  ssm" 
accord  and  satisfaction,  or  a  relssm' 
being  shown,  bar  hie  right  of  oe 
under   the   name  of  laches,  it 
ground  for  refuting  relief  under 
circumstances. 

This  was  an  appeal    by  the  i 
of  Baft,  V.O.     The- 
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>i  App.] 


Be  Bu88che  v.  Alt. 


[Or.  oi  Apt. 


i  Monster  de  Bussche,  a  merchant  and 
ner  of  Ryde,  in  the  Isle  of  Wight,  against 
n  John  Alt,  a  member  of  the  firm  of  Alt 
>.,  merchants  in  Japan,  and  sought  to  make 
fondant  liable  to  account,  as  the  plaintiff's 
for  profits  made  by  him  in  the  purchase 
le  or  a  steamship  called  the  Oolumbine. 
eared  that  in  1868  the  plaintiff  was  the 
red  owner  of  two  composite  screw  steamers, 
he  Nymph  and  the  Columbine,  subject  to  a 
ge  to  Messrs.  John  Willis  and  Son, 
nts  in  London,  to  secure  an  account 
;.  Each  of  the  steamers  was  intended  by 
rintiff,  according  to  his  usual  course  of 
is,  for  sale  in  some  port  in  India,  China,  or 

and  in  the  summer  of  1868,  by  arrange- 
between  the  plaintiff  and  his  mortgagees, 
ire  pressing  for  payment  of  the  mortgage 
le  vessels  were  consigned  for  sale  to  Gilman 
.,  a  firm  of  merchants  carrying  on  business 
ig  Kong  and  Shanghai  in  China,  and  at 
una  in  Japan.  It  was  admitted  that, 
gh  John  Willis  and  Son  took  the  active  part 

original  consignment  of  the  vessels  to 
i  and  Co.,  vet  the  relationship  of  principal 
jent  in  the  transaction  was  constituted 
a  the  latter  firm  and  the  plaintiff.  The 
i  of  the  mortgage  debt  was  very  much 
be  Belling  value  of  the  vessels,  and  Gilman 
>.,  throughout  the  transactions  which 
1  upon  the  consignment,  as  a  rule  oorre- 
.  "with  the  plaintiff  rather  than  with  Willis 
l.  The  consignment  was  announced  by 
a.d  Son  to  Gilman  and  Co.  in  a  letter  of 
Tuly  1868,  in  which  occurred  the  follow- 


l-umbine  is  now  at  Bombay,  and  if  she  oannot  be 
take  cotton  round  to  China,  where,  if  a  sale 

«hke  place,  we  most  beg  yon  to  send  her  with  a 
Shanghai,  Nagasaki,  or  Yokohama,  or  all  three 

aieoesauy,  so  as  to  get  her  sold  as  soon  as 
We  understand  that  yon  have  no  establish- 

^agasaki,  bnt  no  doubt  yon  can  appoint  some 

ot  to  do  the  business ;  bnt  we  have  to  caution 
great  oare  should  be  taken  in  appointing  an 

^re  a  sale  is  likely  to  be  effected,  as  Mr.  De 

frill  naturally  look  to  ns  for  the  prooeeds. 

aA  time  the  defendant  was  a  partner  in  the 
Alt  and  Co.,  an  English  mercantile  house 
araded  in  Japan,  having  three  different 
*    in    that   country  —  one   at   Nagasaki, 

at  Osaca,  and  a  third  at  Hiogo — and  had 
am  time  to  time  employed  by  the  plaintiff 
»  for  the  sale  of  merchandise.  The  defen- 
ds the  managing  partner  at  Osaca  and 
and  a  Mr  Hunt  was  the  manager  of  the 
ei  branch.  The  defendant  hearing  that 
steamers  had  been  consigned  for  sale,  and 
setter  opportunities  than  Gilman  and  Co. 
Dsing  of  them  in  Japan,  suggested  to  that 
»t  he  should  be  allowed  to  do  so ;  and  the 

also,  having  been  informed  that  the 
tit's  house  and  another  Japan  house  could 
posite  steamers,  forwarded  the  information 
an  and  Co.,  in  a  letter  of  10th  Sept.  1868. 

result  Gilman  and  Co.  authorised  the 
lit  to  sell  the  vessels,  or,  in  the  event  of 
•t  being  sold,  to  find  employment  for  them, 
endant  undertook  the  duty,  and  the  plain- 
eeponded  with  the  defendant's  manager  at 
ri»  on  the  footing  of  the  defendant  having 
srtaken  it  On  the  23rd  Oct.  1868  the 
!  wrote  to  Gilman  and  Co.  confirming  a 


limit  which  he  had  previously  mentioned  for  the 
price  of  each  of  the  vessels,  viz.,  90,000  dollars  net 
proceeds  in  England,  and  stating  his  willingness 
to  allow  some  portion,  suggesting  one-third,  to 
remain  on  credit,  if  good  interest  were  allowed  and 
covered  by  the  guarantee  of  Gilman  and  Co. ;  and 
on  the  5th  Nov.  in  the  same  year  the  plaintiff 
wrote  again  to  Gilman  and  Co.,  withdrawing  the 
requirement  of  a  guarantee  from  them,  and 
expressing  his  willingness  to  allow  a  credit,  if 
necessary,  of  20,000  dollars  or  25,000  dollars  for  six 
or  nine  months,  secured  on  the  vessel.  The 
defendant,  however,  asserted  that  he  was  never 
made  acquainted  with  the  fact  of  the  plaintiff's 
willingness  to  allow  a  credit,  and  that  the 
instructions  which  were  conveyed  to  him  by 
Gilman  and  Co.,  as  coming  from  Willis  and  Co., 
were  to  the  effect  that  only  cash  was  to  be 
taken  for  the  steamers.  The  evidence  upon 
this  point  was  not  clear,  but  in  the  view,  of  the 
court  nothing  really  turned  upon  it,  and  they  had 
treated  the  defendant's  assertion  as  correct.  For 
some  time  prior  to  the  defendant's  employment  in 
connection  with  the  two  steamers  he  had  business 
relations  with  a  prince  of  a  Japanese  district 
called  Geyshien;  and  the  prince  had  become 
indebted  to  him  in  certain  moneys,  some  of  which 
were  payable  in  the  year  1868  and  some  in  1869. 
This  Japanese  prince  was  desirous  of  becoming 
the  purchaser  of  a  steamer,  and  the  defendant 
appeared  very  early  to  have  conceived  the  notion 
of  selling  either  the  Nymph  or  the  Oolumbine  to 
him.  In  the  latter  part  of  1868  and  the  early  part 
of  1869  several  letters  passed  between  the  defen- 
dant and  members  of  the  firm  of  Gilman  and  Co., 
in  which  the  difficulty  of  obtaining  cash  for  the 
vessels  was  stated  by  the  defendant,  and  in  which 
he  suggested  that  he  should  himself  become  the 

gurchaser  with  a  view  of  reselling  on  credit, 
filman  and  Co.  in  the  answers  to  the  defendant 
did  not  appear  indisposed  to  accede  to  his  sug- 

Sestion,  provided  the  plaintiff's  limit  of  90,000 
ollars  was  obtained ;  but  in  the  opinion  of  the 
court  the  correspondence  failed  to  establish  that 
any  definite  arrangement  was  come  to  until  a  date 
later  than  the  18th  March  1869.  It  appeared, 
however,  that  before  that  date  the  defendant  had 
brought  his  negotiations  with  the  officers  of  the 
Prince  of  Geyshien  for  the  sale  of  the  Columbine 
bv  him  to  the  prince  to  a  close ;  and  on  the  24th 
Feb.  1869  an  agreement  in  writing,  purporting  to 
be  made  between  the  defendant^  firm  and  the 
prince's  officers,  was  signed  at  Osaca,  under  which 
the  defendant  was  to  receive  160,000  dollars  for 
the  vessel,  payable  as  to  7*,000  dollars  in  cash, 
and  as  to  the  balance  in  two  equal  instalments  in 
the  fourth  and  eighth  months  (Japanese)  of  the 
then  year ;  that  is,  in  May  and  Sept.  1869.  The 
contract  was  subject  to  confirmation  by  the  Gey- 
shien government,  and  complete  possession  of  the 
vessel  was  not  to  be  given  over  until  full  pay- 
ment was  received. 

On  the  same  day  a  further  agreement  between 
the  same  parties  was  signed,  under  which,  in  con- 
sideration of  the  purchase  of  the  steamer,  it  was 
arranged  that  the  prince  should  pay  to  the  defen- 
dant in  the  second  month  of  the  year  22,400  rios 
due  in  the  third  month,  23,000  rios  due  in  the 
fourth  month,  and  in  the  eighth  month  80,728  rios 
dne  in  the  tenth  and  eleventh  months  of  the  pre- 
ceding year.  These  agreements  were  alleged  by 
the  defendant  to  have  Men  mere  inchoate  arrange- 
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meets,  which  were  subsequently  cancelled ;  bat 
cm  the  17th  March  1869  two  admittedly  binding 
and  final  agreements  were  concluded,  wnich  were 
in  substance  to  the  same  effect,  with  the  exception 
that  possession  of  the  vessel  was  to  be  given  on 
payment  of  tbe  75,000  dollars,  while  the  bill  of 
sale  was  to  be  retained  until  payment  of  the  whole 
purchase  money.  Upon  these  agreements  being 
executed  the  crew  of  the  Columbine  was  dis- 
charged, possession  of  the  vessel  was  given  to  the 
prince,  and  on  tbe  25th  March  a  formal  transfer 
to  a  trustee  for  tbe  prince  and  the  defendant  was 
executed  by  tbe  defendant.  Daring  tbe  period 
over  which  the  transactions  with  the  prince  ex- 
tended, Mr.  Hunt,  tbe  manager  of  the  defendant's 
firm  at  Nagasaki,  was  corresponding  from  time  to 
time  with  the  plaintiff,  mainly  on  matters  of 
business  unconnected  with  the  sale  of  the  Colum- 
bine, but  incidentally  also  upon  the  subject  of 
that  vessel ;  and  in  a  series  of  letters,  coming 
down  to  as  late  a  date  as  tbe  8th  April  186!),  Mr. 
Bant  invariably  spoke  of  the  sale  of  the  vessel  as 
about  to  be  effected,  or  as  having  been  effected, 
by  the  defendant  under  his  employment  for  that 
purpose,  and  gave  no  intimation  of  any  intention 
on  the  part  of  tbe  defendant,  either  conceived  or 
carried  out,  to  change  his  position  of  agent  for 
that  of  purchaser.  In  a  postscript  to  a  letter  of 
the  10th  March  1869  Hunt  wrote  at  follows : 


oonstent  and  remunerative  employment  for  tho  Colum- 
bine, and  that  she  was  about  to  proceed  on  a  trip  to  tbe 
Inland  Sea  foe  the  purpose  of  being  impacted  with  aview 
to  purchase. 

And  when,  on  tbe  8th  April,  he  mentioned  the 
fact  of  a  sale  having  been  effected,  it  was  in  the 
following  terms : 

Columbine.— This  vessel  has  been  sold ;  particulars 
regarding  the  sale,  Messrs.  Oilman  and  Co.,  of  Shanghai, 
will  doubtless  give  you  by  this  mi.il.  Oar  firm  fit  Osaca 
have  informed  their  friends  about  thia  subject  Cast. 
Lobintz,  of  the  Columbine,  is  proceeding  home  by  this 

It  was  admitted  on  the  part  of  the  defen- 
dant that  Hunt  was  ignorant  of  tho  nature  of  the 
transactions  resulting  in  the  sale  to  the  prince. 
While  Hunt  was  writing  to  the  plaintiff,  as  above 
stated,  Gilman  and  Co.  were  also  in  correspondence 
with  the  plaintiff,  and  in  none  of  their  letters  to 
him  did  they  suggest  that  tbe  defendant  was  to 
assume  any  other  position  than  that  of  agent.  On 
the  12th  March  1869  the  defendant,  in  the  name 
of  bis  firm,  wrote  to  Gilman  and  Co.  to  the  follow- 
ing effect ; 

Wo  beg  to  advi.no  having  settled  a  sale  of  tbe  steamer 
Columbine,  whioh  will  enable  ns  to  remit  you  the  net  limit 
given  our  Mr.  Alt  for  the  vessel  by  your  Mr.  livers  (one 
of  tho  partners  in  the  firm  of  Oilman  and  Co.),  and  we 
hold  to  your  oredit  3000  dollars  as  a  deposit  on  account  of 
tbe  same,  which  will  be  forfeited  should  the  arrangements 
we  are  making  fall  through,  which  please  note.  Onr 
addresses  Mr.  Layers  on  the  subject,  to  which  wo 


_  _  o  require  to 
cnange  the  flag  before  suoh  is  received  by  as. 

The  defendant  on  the  same  day  wrote  privately 
to  Mr.  Lavcrs  in  tbe  following  terms : 

Wo  now  write  officially  to  say  we  will  take  the 
Columbine  over  at  the  limit  named  in  yonr  letter  of  the 
10th  Doc,  which  I  hope  will  be  satisfactory,  and  show 
you  that  I  have  been  correct  in  my  ideas  as  to  tho  sale  of 
the  steamers,  and  induce  yon  to  bo  a  littlo  patient  with 
referenoe  to  tho  Nymph,  which  1  am  sure  we  shall  beable 


Please  let  Kbits' 

iade  oat  a  tami 

,_J  90,000 dofiuaksi* 

.__.  which    we  will divide fat mi 

instance,  or  will  band  yonr  TokohametnT.ta!«*j 
of  85,000  dollar*  at  *»-  6d.,plusjvm  rn-s—f 
cent.,  which  oomes  to  nearly  the  astttjg 

Mr.  Lavere    replied    on    the  I  Ski  J 

Tours  of  the  12th  n 
am  much  pleased  to  bear  that  tbers  is  at  hs — 
of  selling  the  Ootwmbint,  although  st  Hi  j»]su 
85,000  dollars,  it  cannot  be  done.  Br-j*"-. 
20th  Jan.  to  your  firm,  and  the  21st  Jsa  fc«B 
not  fail  to  notice  that  the  limit  given  os  " — 

90,000    dollars,    free  of    commission.     I 

would  be  5  per  oant.,  hot  we  should  btqakss 
divide  this  with  yon.  say  give  yea  %  pass 
steamers  would  be  dirt  cheap  at  Uus  pom  *>i 
accept  85,000  dollars  net,  with  an  sddiUn  d  |>J 
as  onr  commission.  Our  last  instnenaa  insq 
BiiBBCbe  are  as  follows  : — "  London,  tt  l**f 
limit  on  the  Columbine  and  Nymph  si  9S/SI  sM 
in  England,  with  the  2001.   per  Huts  toUsj 

above  price  of  any  earnings." 

Some  additional  correspondence  pa 
the  defendant  and  Gilman  and  Co,  mi,* 
the  latter  appeared  ultimately  to  hin  kssI 
■'      purchase  by  the  defendant  ol  istH 


bine  at  the  limit  given  by  the  plains*, 
nothing  to  show  that  they 


of*! 


of  the  resale,  or  of  the  foot  that  the 
completed  the  arrangement  for  rs 
bound  himself  to  become  a  purcUss.  1 
meantime  Gil  man  and  Go.  were  ski 
reepondenoe  with  the  plaintiff,  «nd  isttsisl 

'    -  —fa  Of  the  f  -'- '■- ' a 

tie  of  the  v 
tbey  wrote  ■. 

We  have  just  received  later  advices  (roe  & 
date  of  the  12th  instant,  by  which  weutrWsg 
Japanese  had  entered  into  positive  Meyas*--*'" 
chase  of   the  Columbine,   and   paid  in 
money  as  a  guarantee  of  thair  good  faith 
so  that  we  trust  a  telegram  will  reach  jot: 
of  this  letter  advising    actual  sale  d  <i>  a 
satisfactory  terms. 

On  the  30th  March  1869  Oilman indfiitn] 
the  plaintiff  : 

Columbine. — On  the  17th  ii 

our  friende  in  Japan  had  advised  os  that  ttasssi 
in  a  fair  way  of  being  sold.    We  bait  ns> 
them  to  the  effect  that,  as  tbey  found  h  *i 
in  making  a  sale  at  any  price  for  prompt  T 
will  take  the  stoemor  over  at  90,OW  dolan. 
doubt  understand  it  is  unusual  to  ssB  * 
Japanese  for  cash,  payment  in  most  iathK 
over  some  time.     Our  friends  make  tie  ah 
having  actually  sold  ths  steamer,  but  B 
making  a  re-sale  on  credit  terms,  s»spr*-_ 
reimburse  them  for  loss  arising  oat  of  is1ss<>"| 
4c.  , 

On  the  12th  April  1879  Gilman  arid* 
cated  to  tbe  plaintiff  the  sale  of  thMsi 

Columbine.— We  telegraphed  onr  hisshsB 
on  the  8th  instant  to  advise  Willis  *■**! 
steamer  had  been  sold  for  90,000  doBi*  ■ 
and  Co.  had  effected  the  sale  before  remnn"! 
oommunicating  your  inoreaeed  limit  to  ''a 
month  for  marine  insurance.  As,  Wis**  J 
obtained  is  net,  the  difference  is  fomasWj 
the  90,000  dollars  we  shall  have  plss-sw  &  ^ 
nearly  cover  the  amount  rent"™ '  ***■ 
dition  to  your  former  limit  of  81 . .  _ 

was  transferred  at  Hiogo,  where  ahsv«M 
nit.,  as  advised  in  onr  telegram. 

On  the  3rd  Jnne  1869  Oilmen  si 
the  plaintiff  to  the  following  ef 
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lave  now  to  ask  yon  for  our  oonnnisaion  on  the 
ton  Columbine.  Yon  are  aware  that  the  steamer 
rked  by  Maun  Alt  and  Co-,  in  Japan,  who  after- 
ook  her  over  for  your  limit  of  90,000  dollars. 
re  the  plaintiff  was  informed  by  Oilman 
i.  that  the  defendant  himself  had  become 
rohaaer  of  the  vessel,  he  appeared  to  have 
d  some  intimations  from  Japan  which 
1  suspicions  as  to  the  conduct  of  the 
nit  in  the  matter  of  the  sale ;  and  he  there- 
aoed  himself  in  communication  on  the 
with  a  Mr.  Pitman,  who  had  been  captain 
at  his  vessels,  and  with  Measra.  Walsh  and 
inn  of  merchants  at  Nagasaki,  with  whom 
time  he  had  business  relations.  On  the 
pril  Pitman  wrote  from  Yokohama  to  the 

lit  follows: 

Iron  to  understand  from  the  best  authority  that 
unbine  and  Nymph  have  been  sold  for  abont 
3oUan  each  on  credit;  what  prioe  von  have 
X  cannot  find  out. 

he  21st  April  Walsh  and  Co.  wrote  as 

vealso  been  informed  that  the  Columbine  iu 
lie  Prince  of  Goyahieu  for  175,000  dollars,  mostly 
Lj though  the  reported  aale  prioe  at  Hiogo  was 

on  the  29th  April  Pitman  wrote  again : 
■to  Columbine  prioe  was  175,000  dollars  on  Iocs; 
[■till  trait  that  Alt's  hare  known  their  interests 
mi  to  do  what  report  aeonsee  tham  of,  vis.,  of 
attar  yon  with  90,000  dollars. 
l  the  information  so  received  the  plaintiff 
i  to  have,  although  reluctantly,  treated  the 

til*  defendant  as  an  accomplished  fact, 
rers  subeeqnently  inquired  of  tne  defendant 
r  he  would  mind  telling  him  the  terms  of 
i  by  the  defendant  of  the  Columbine,  bnt 
tor  took  no  notice  of  the  inquiry.  The 
lollars  were  paid  or  accounted  for  by  the  de- 
-  to  Oilman  and  Co.,  and  through  them  the 

was  paid  to  the  plaintiff  or  his  mortgn- 
fhe  Nymph  was  subsequently  sold,  and 
fcer  slept,  so  far  as  the  plaintiff  and  Oilman 

were  concerned,  until  shortly  before  the 

■bill  in  the  present  suit  was  filed  on  the 
>nl  1873.  In  the  meanwhile  the  defen- 
i«ived  the  agreed  price  for  the  Oolum- 
«t»  the  Prince  of  Qejshien  in  the  fol- 
anannor :   He  received  75,000  dollars  in 

-payments  extending  from  9th  Feb  to 
r-il  1869;  4000  dollars  on  the  18th  Sept. ; 
balance  of  principal  and  interest,  amount- 
S.750  dollars,  in  Dec  1869,  in  rice  which 
□e  had  entered  into  an  agreement  to  trans- 
am,  bnt  which  agreement,  ae  stated  by  the 
at,  was  only  obtained  after  the  defendant, 
lerable  risk  and  expense  to  himself,  had 
w»d  the  prince  into  compliance  by  a  visit 
apital  in  a  large  American  steamer.  The 
ait,  in  Deo.  1870,  dissolved  his  connection 
■e  firm  of  Alt  and  Co.,  and  returned  to 
1,  where  from  time  to  time  he  met  the 
'  without  hearing  from  him  any  complaints 
«  subject  of  the  sale  of  tbe  Columbine.  It 
ived,  however,  that  tbe  plaintiff  did  not 
from  him  or  any  other  person  any  further 
•Hon  m  to  the  terms  of  such  sale,  beyond 
ad  been  given  by  Pitman  and  Walsh  and 
m  plaintiff  instituted  no  proceeding*  until 
1878,  when  he  required  the  defendant  to 
i,  h  his  agent,  for  the  purchase  money 
1  by  him  for  the  Oolumbin*,  and  on  tbe  . 


10th  April  1873  he  filed  this  bill  praying  that  the 
alleged  purchase  by  Alt  and  Co-  oE  the  Columbine 
on  their  behalf  was  fraudulent,  and  void,  and  that 
the  defendant  might  be  ordered  to  account  to 
him  for  all  moneys  paid  to  him  or  his  firm  in 
respeot  of  the  sale  of  the  vessel. 

The  defendant,  in  his  answer  to  the  bill,  alleged 
that,  ae  regarded  the  dealings  of  agents  abroad,  it 
wag  the  common  practice,  where  ships  or  other 
articles  of  commerce  were  consigned  by  merchants 
residing  in  England  to  their  foreign  agents  for  the 
purpose  of  sale,  for  the  principal  or  consignor  V 


be  sold,  or  as  to  merchant^  in  Japan,  at  tbe  mini- 
mum at  which  such  might  be  taken  over,  or  taken 
to  and  purchased  by  tbe  merchant.  He  believed 
it  was  the  fact  that  such  limit  or  reserved  prioe 
was  not  intended  by  the  principal,  or  regarded 
by  the  agent,  as  relieving  the  tatter  from  the  obli- 
gation of  disposing  of  the  article  consigned  to  him 
for  sale  at  the  highest  prioe  whioh  he  could  obtain 
for  it,  or  from  the  obligation  to  account,  for  the 
full  proceeds  of  sale,  except  where  he  informed 
the  prinoipal  or  consignor,  or  other  person  for 
whom  he  was  acting,  that  he  took  to  or  purchased 
it  at  the  price  named,  and  such  principal  or  other 
person  agreed  thereto,  in  which  oaee  the  agent  was 
wholly  relieved  from  any  and  every  such  obliga- 
tion as  aforesaid,  and  had  simply  to  pay  or  other- 
wise satisfy  the  prioe  or  sum  named  like  any  other 
purchaser,  and  dealt  with  and  disposed  of  the 
ship  or  other  article  as  he  beet  oonld  and  thought 
most  desirable  for  himself.  The  defendant  subse- 
quently put  in  a  further  answer  to  the  plaintiff's 
amended  bill  in  the  following  words  -. 

I  crave  leave  to  refer  to  the  praotioe  or  custom  stated 
in  the  12th  paragraph  of  my  former  answer,  and  say  that 
not  only  is  there  such  a  praotioe  or  custom  as  therein 
stated ,  and  that  the  same  Is,  as  I  submit  and  believe,  a 
good,  valid,  and  commercial  custom;  bnt  it  is  also  a 
further  common  and  usual  oustom  and  praotioe  in  China 
and  Japan,  and  one  whioh  I  believe  and  submit  is  also  a 
good,  valid,  and  oommereUl  oustom ,  for  goods  to  be  taken 

w< ■  -  -  -—-■ 


limit  placed  upon  tham  by  the  oonsignor  or  principal, 
provided  that  price  is  not  then  below  the  then  cash 
market  value  of  the  goods,  and  that  even  without  any 


being  mads  of  the  fact  or  notice  thereof  given  to 

the  oonsignor  or  principal,  and  the  gcoda  or  price  thereof 
ire  accounted  for  and  remitted,  and  oommiasdon  charged 
in  the  same  way  as  if  they  had  been  sold  to  third  parties. 
In  the  court  below,  Diekiwon,  Q.C.,  J.  O. 
Ualkew,  W.  Barber,  and  Pollard,  for  the  plain. 
tiff. 


Hall,  V.C.  gave  judgment  for  the  plaintiff,  con- 
eluding  his  judgment  tbns  : — It  seems  tome,  there- 
Fore,  according  to  the  plain  principles  upon  whioh 
tikis  court  acts,  that  the  agent  appointed  by  Oilman 
and  Co.  was,  under  the  circumstances,  not  selling 
according  to  what  the  defendant  says  were  the 
instructions  of  the  principal  to  sell  for  cash,  bnt 
was  departing  from  those  instructions  without 
iipress  authority  from  the  prinoipal,  and  selling 
in  a  different  manner,  because  be  says  be  oonld 
not  sell  in  the  way  in  whioh  be  was  directed,  and 
doing  that  with  a  view  to  his  own  advantage  and 
gain.  How  can  it  be  contended  that,  if  a  profit 
results  from  that  transaction,  the  agent  is  not 
liable,  upon  tbe  ordinary  principle*  of  equity  in 
respect  of  all  profit  made  by  htm  P    The  agon* 
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mtut  be  liable  to  somebody ;  and,  as  Oilman  and 
Go.  repudiated  it,  the  original  principal  moat  be 
able  to  enforce  payment  of  that  which  is  hie  own 
money.  Every  agent  mast  account  for  all  profit 
which  be  makes  out  of  a  transaction,  and  cannot 

Eut  it  into  bis  own  pocket,  and  profit  was  made 
y  Alt,  an  agent,  and  therefore,  moat  be  accounted 
for.  Oilman  and  Co.  did  not  release  him  from 
that  accountability,  and,  as  I  hold,  they  could  not, 
and  never  did,  release  him  effectually  from  any 
liability ;  and,  being  accountable  for  that  profit, 
upon  the  ordinary  principles  of  equity,  it  i» 
enforceable  by  the  plaintiff.  The  plaintiff 
ia  not  precluded  by  anything  that  has  taken 
place  in  the  way  of  delay  from  asserting  his 
claim.  Acquiescence  is  out  of  the  question.  In 
fact,  the  term  ia  inapplicable  to  the  question, 
and  what  was  said  by  Lord  Ccttenham  in  the 
Duk»  of  Leedt  v.  Earl  Amhent  (2  PhiL  123)  shows 
there  was  no  acquiescence  in  the  case.  There- 
fore the  result  ia  that  "  the  defendant  must 
personally  account  to  the  plaintiff  for  all  moneys 
received  by  him  by  or  on  behalf  of  the  firm  of 
Alt  and  Co.,  from  the  purchasers  of  the  steam. 
ship  Columbine,  in  respect  of  the  sale  thereof 
effected.  There  roust  be  an  account  of  all  moneys 
which  he  has  received  in  respect  of  the  sale,  and 
an  account  of  all  moneys  which  have  been  paid 
by  the  said  firm,  to  the  plaintiff,  in  part  payment 
of  the  purchase  moneys  received  by  the  same  firm 
or  any  member  thereof  in  respect  of  the  said  sale 
of  the  said  steamship,  and  that  after  allowing  to 
the  defendant  the  proper  commission  and  other 
usual  agent's  charges,  the  defendant  may  be 
ordered  forthwith  to  pay  over  to  the  plaintiff  the 
balance."  And  in  taking  these  accounts,  all 
proper  allowances  must  be  made  to  the  defendant 
in  raspect  of  any  disbursements  or  expenses  pro- 
perly made  or  incurred  by  him  in  reference  te  the 
sate.  Although  these  would  be  payable  without 
being  specifically  mentioned,  he  must  be  entitled 
to  every  reasonable  and  proper  disbursement 
which  he  has  incurred,  so  as  to  ascertain  what  is 
the  fair  and  clear  profit  derived  from  the  trans- 
action. The  plaintiff  must  have  his  costs  up  to 
the  hearing. 

On  the  appeal  from  this  decision, 

Butt,  Q.C.,  Bristowe,  Q.C.,  and  T.  A.  Robert*,  for 
the  appellant,  contended— First,  that  the  relation- 
ship of  principal  and  agent  was  not  constituted 
between  the  plaintiff  and  the  defendant ;  secondly, 
that  even  if  it  were  at  one  time  constituted,  the 
relationship  ceased  before  the  sale  of  the  Colum- 
bine took  place  ;  and,  thirdly,  that  assuming  the 
defendant  to  have  been  at  one  time  constituted, 
and  to  have  continued  throughout  the  transaction 
of  sale,  the  agent  of  the  plaintiff,  the  latter  had 
by  acquiescence  lost  any  right  to  follow  the 
profits  made  by  the  defendant  out  of  it.  The 
defendant  was  the  agent  only  of  Oilman  and 
Co.,  and  accountable  to  them,  and  if  the  plaintiff 
had  any  real  case,  he  ought  to  have  proceeded 
against  Gilman  and  Co.,  who  were  his  agents. 
The  plaintiff  had  given  them  authority  to  sell  the 
vessel  to  anyone  lor  caeh  at  a  definite  price,  and, 
consequently,  to  allow  the  defendant  to  purchase 
for  cash  at  that  price.  The  fact  that  the  defendant 
had  been  asked  to  endeavour  to  find  a  pnrchaaer 
would  not  affect  the  right  of  Gilman  and  Co.  to 
sell  to  him  ;  neither  was  it  necessary,  under  the 
circumstance*,  that  he  should  commnnicate  with 
Oilman  and  Co.  in  respect  to  the  negotiations  for 


[ft, 


the  resale  of  the  vessel.  Thtire  m  so  m 
for  the  proposition  urged  in  the  ronrt  ieal 
sale  between  an  agent  and  a  «nb-tgwd 
be  recognised  as  fetral.  With  rfgvdsa 
oenoe,  the  plaintiff  was  aware  of  tat  mlri 
Japanese  prince  shortly  after  it  "  ' 
therefore,  ought  at  once  to  hare 
a  claim  or  repudiated  the  trana 
remaining  silent  for  a  length  of  nav 
silence  const  operate  as  a  pmamplm; 
: :_  these*.    They  referrals 


qbvb  aiiowea  me  aaienoam  n» 
it,  but  he  knew  nothing  of  lit  aei 
te  Japanese  prince  una]  sftsrtbl 
d  been  completed.    There  est  usi 


Btorr  on  Afsnov.  pec.  301,  Sin 

Tuldw.  SKort,3Ve«.  sen.  SB; 
Lottoooctv.  Jbdy.S  L.  T.  Bej-ltf;!* 
DideitMOM,  Q.C.  and  W.  florfrw,  forth; 
submitted  that  when  he  agreed  to  tbesjsi 
by  Oilman  and  Co.  of  the  defendant  H  i 
the  matter,  the  defendant  became  fciaj 
as  such  waa  bound  to  make  ■  dorian 
whole  transaction  in  connection  with  fet^_ 
re-sals  of  the  veeael.  The  plaintiff,  if  t# 
would  have  allowed  tbe  defendant  watt 
of  credit,  but  he  knew 
with  the 
tion  had 

to  show  that  the  date „ 

of  bis  agency  before  the  conclusion  of  tS  w 
the  vessel,  and  therefore,  being  in  a  Iks  ■" 
meter,  he  could  not  make  a  profit  catcf 
sale  without  the  knowledge,  and  to  tin 
of  bis  principal.  The  plaintiff  rail 
debarred  from  relief  by 


been  any  such  delay  aa  would  disaaakl 
maintain  an  action.  With  regard  Wttap 
alleged  by  the  defendant  in  his  ansnt  ■' 
Japan,  for  an  agent  to  purchase  tradm 
minimum  price  fixed  by  bis  principal  aitfe 
consent  of  the  latter,  provided  the  pax  * 
below  the  market  value  of  the  goods.  a« 
nothing  in  the  evidence  to  support  boumsi 
a  proposition.      They  cited 

Duk4  of  Letdi  v.  Earl  Ar*herit,2  Pbl  13'. 
Fawcttt  v.  Whitekouse,  I  Bum.  *  Mj.U 
Re    Canadian.    Oil     Works    CtwpmiM** 

Rep.  N.S.466;  L.  Eep.  10  Ch.  Aw-  * , 
Dunn*  v.  Englith,  31  I.  T.  BaltW 

IS  Eq.  624. 

Butt,  Q.C.  iu  reply. 

The  written  judgment  of  thecoartwt* 
by 

Tuksiger,  L.J. — The  question  nin 
appeal  is  as  to  the  liability  of  lie  daw. 
account  as  agent  for  profits  madebjba' 
purchase  and  sale  of  a  steamship,  iriu&H 
alleged  by  the  plaintiff,  employed  to  *' 

After  stating  the  facts  his  LoroVty  I 
Upon  thin  state  of  facts  the  learned "\  **' 
decided  that  the  plaintiff's  claim  to 
profits  made  by  the  defendant  ""* J ' 
tion  of  the  sale  of  the  Columbia 
and  decreed  the  necessary  accc 
of  ascertaining  those  profits.    Agwstll 
this  appeal  is  brought. 

In  support  of  the  appeal  it  t 
tended  on  the  part  of  tbe  defsar- 
the  relationship  of  principal  ■ 
not  constituted  between  the  f~ 
defendant!     secondly,   that   I 


one    time    constituted,    t 
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the  sale  of  the  Columbine  took  place ;  and 
i  that  assuming  the  defendant  to  have  been 

time  constituted,  and  to  have  continued 
boat  the  transaction  of  sale,  the  agent  of 
lintiff,  the  latter  has  lost  by  acquiescence 
:ht  to  follow  the  profits  made  by  the  defen- 
it  of  it.  The  first  contention  raises  a  ques- 
tion, as  it  appears  to  us,  does  not  present 
lenity.  As  a  general  rule,  no  doubt,  the 
"  delegatus  non  potest  delegare  "  applies 
3  prevent  an  agent  from  establishing  the 
ship  of  principal  and  agent-  between  his 
ncipal  and  a  third  person ;  bat  this  maxim, 
nalysed,  merely  imports   that  an    agent 

without  authority  from  his  principal, 
upon  another  obligations  to  the  principal 
ta  has  himself  undertaken  to  personally 
l  d  that,  inasmuch  as  confidence  in  the  par- 
person  employed  is  at  the  root  of  the  con- 
sagenoy,  such  authority  cannot  be  implied 
binary  inoident  of  the  contract.  Bat  the 
*es  of  business  do  from  time  to  time  render 

7  the  carrying  oat  of  the  intentions  of  a 
by  a  person  other  than  the  agent  origi- 
Btrncted  for  the  purpose,  and  where  that 
mae  the  reason  of  the  thing  requires  that 
»  should  be  relaxed,  so  as  on  the  one  hand 
ite  the  agent  to  appoint  what  has  been 
m  u  sab-agent "  or  "  substitute  "  (the  latter 
Lflh    descriptions,  although    it    does    not 

denote   the    legal   relationship    of   the 

we  adopt  for  lack  of  a  better,  and 
b  sake  of  brevity)  and  on  the  other 
)  constitute  in  the  interests  and  for  the 
xm  of  the  principal  a  direct  privity  of  con- 
stween  him  and  such  substitute;  and  we 
opinion  that  an  authority  to  the  effect 
I  to  may  and  should  be  implied  where,  from 
duct  of  the  parties  to  the  original  contract 
oy,  the  usage  of  trade,  or  the  nature  of  the 
lar  business  which  is  the  subject  of  the 
.  it  may  reasonably  be  presumed  that  the 
to  the  contract  of  agency  originally  in- 

that  such  authority  should  exist;  or 
in  the  coarse  of  employment  unforeseen 
aoies  arise  which  impose  upon  the  agent 
ssjsity  of  employing  a  substitute ;  and  chat 
oh  authority  exists,  and  is  duly  exercised, 
of  contract  arises  between  the  principal 
1  substitute,  and  the  latter  becomes  as 
ble  to  the  former  for  the  due  discharge  of 
»8  which  his  employment  casts  upon  him 
*ad  been  appointed  agent  by  the  principal 

The  law  upon  this  point  is  accurately 
fc  Story  on  Agency,  sec.  201.  A  case  like 
^nt,  where  a  shipowner  employs  an  agent 
txirpose  of  effectuating  a  sale  of  a  ship  at 

wnere  the  ship  may  from  time  to  time, 
^rarse  of  its  employment  under  charter, 
"to  be,  is  pre-eminently  one  where  the 
:aont  of  substitutes  at  ports  other  than 
fcere  the  agent  himself  carries  on  business 
iesity,  and  mast  reasonably  be  presumed 
fche  contemplation  of  the  parties ;  and  in 
ant  case  we  have,  over  and  above  that  pre- 
B,  what  cannot  but  be  looked  upon  as 
authority  to  appoint  a  substitute  and  a 
a  ratification  of  the  actual  appointment  of 
andant  in  the  letters  whicn  passed  re- 
ly between   Willis   and    Sons   and  the 

on  the  one  side,  and  Oilman  and  Oo,  on 
Br,    We  are  therefore  of  opinion  that  the 


relationship  of  principal  and  agent  was,  in  respeot 
of  the  sale  of  the  Columbine,  for  a  time  at  least  con- 
stituted between  the  plaintiff  and  the  defendant. 

Next  arises  the  question  whether  that  relation- 
ship ceased  before  the  actual  sale  of  the  vessel,  an  i 
upon  this  question  also  we  are  of  opinion  that  the 
contention  of  the  appellant  must  fail.  In  the 
first  place,  it  is  clear  that  down  to  the  time  of  the 
sale  the  plaintiff  was  no  party  to  any  termination 
of  the  defendant's  agency,  and  we  think  that 
Gilman  and  Go.  could  not,  after  having  once 
appointed  and  allowed  the  defendant  to  act  as 
agent  for  the  plaintiff  in  connection  with  the 
proposed  sale  of  his  vessel  and  without  any 
authority  from  the  plaintiff,  change  the  defen- 
dant's position  in  the  transaction  from  that  of  an 
agent  to  that  of  a  purchaser  from  the  plaintiff. 
All  the  reasons  which  would  apply  to  prevent  the 
original  agent  from  changing  his  position  without 
the  assent  of  his  principal  would  equally  apply  to 
the  case  of  the  substitute,  and  if  such  a  transac- 
tion were  held  to  be  valid,  so  as  to  entitle  the 
substitute  to  make  a  profit  oat  of  it,  it  woald  open 
the  door  in  a  variety  of  oases  to  agents  who  could 
not  themselves  directly  become  purchasers,  in- 
directly doing  the  same  thing  through  the  inter- 
vention of  substitutes,  and  to  the  commission  of 
serious  frauds  upon  principals.  Bat  in  the  pre- 
sent case  we  are  also  satisfied,  by  the  evidence  to 
which  attention  has  already  been  directed,  that 
Gilman  and  Go.  themselves  never  assented  to  the 
termination  of  the  defendant's  employment  as  agent 
for  the  sale  of  the  Columbine,  and  never  assented 
to  the  defendant's  taking  the  vessel  himself  until 
after  the  agreement  for  her  sale  to  the  Prince  of 
Geyshien  was  complete.  When  that  agreement 
was  concluded,  the  defendant  was  still,  in  fact  and 
in  law,  the  plaintiff's  agent,  and  on  and  from  the 
conclusion  of  the  agreement  the  plaintiff  was 
entitled  to  have  the  benefit  of  it,  and,  as  a  conse- 
quence, has  a  right  to  maintain  the  present  suit 
unless  in  some  way  by  his  conduct  he  has  deprived 
himself  of  that  right.  This  brings  as  to  the  con- 
sideration of  the  contention  of  the  defendant 
founded  upon  what  has  been  termed  "  acqui- 
escence" on  the  part  of  the  plaintiff.  It  has  been 
urged  that  the  plaintiff  ought  not  to  be  allowed  to 
impeach  the  validity  of  the  transaction  in  question 
or  to  follow  the  profits  made  oat  of  it,  after 
having,  with  knowledge  that  the  defendant  had 
become  the  purchaser  of  his  vessel,  assented  to  the 
transaction  being  completed  on  that  footing, 
received  by  himself  or  his  mortgagees  through 
the  hands  of  Gilman  and  Oo.  the  parohase- 
money,  allowed  the  defendant  to  incur  risk 
and  expense,  which  as  agent  he  could  not  havo 
been  called  upon  to  incur,  in  obtaining  payment 
from  the  Prince  of  Geyshien,  and  finally  to 
dissolve  his  connection  with  the  firm  of  Alt  and 
Go.  upon — as  it  is  suggested  but  not  proved  —the 
footing  of  his  freedom  from  all  outstanding  claims, 
and  to  return  to  England  and  there  reside  for  a 
considerable  period  without  any  intimation  of 
proceedings  being  taken  against  him  by  the 
plaintiff,  it  is  necessary,  however  to  bring  these 
circumstances  to  the  test  of  legal  principles.  It  is 
competent  no  doubt  to  a  principal  to  ratify  or 
adopt  the  act  of  his  agent  in  purchasing  that 
which  such  agent  has  been  employed  to  sell,  and  to 
give  up  the  right  whioh  he  would  otherwise  be 
entitled  to  exercise  of  either  setting  aside  the 
transaction  or  recovering   from  the  agent  the 
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profits  derived  by  him  from  it;  and  the  non- 
repudiation  for  a  considerable  length  of  time  of 
what  has  been  done  would  at  least  be  evidence  of 
ratification  or  adoption,  or  might  possibly  by 
analogy  to  the  Statute  of  Limitations  constitute  a 
defence ;  but  before  the  principal  can  properly  be 
said  to  have  ratified  or  adopted  the  act  of  his 
agent,  or  waived  his  right  of  complaint  in  respect 
of  such  act,  it  should  be  shown  that  he  has  had  rail 
knowledge  of  its  nature  and  circumstances,  in 
other  words,  that  he  has  had  presented  to  his 
mind  proper  materials  upon  which  to  exercise  his 
power  of  election,  and  it  by  no  means  follows  that 
because  in  a  case  like  the  present  he  does  not 
repudiate  the  whole  transaction  after  it  has  been 
completed,  he  has  lost  a  right  actually  vested  in 
him  to  the  profits  derived  by  his  agent  from  it. 
It  appears  to  us  also  that,  looking  to  the  dangers 
which  would  arise  from  any  relaxation  of  the  rules 
by  which  in  agency  matters  the  interests  of  prin- 
cipals are  protected,  the  evidence  by  which  in  a 
particular  case  it  is  sought  to  prove  that  the  prin- 
cipal has  waived  the  protection  afforded  by  those 
rules  should  be  clear  and  cogent.  In  the  present 
case,  so  far  from  the  plaintiff  having  had  full 
knowledge  of  the  nature  and  circumstances  of  the 
transaction  relating  to  the  sale  of  the  Columbine,  or 
the  evidence  of  ratification  or  adoption  being  clear 
and  cogent,  it  is  apparent  that  he  was  kept  in  entire 
ignorance  ol  the  amount  of  purchase  money  paya- 
ble by  and  the  terms  of  the  credit  given  to  the 
Prince  of  Geyshien,  and  of  the  important  fact  that 
the  defendant  had  abstained  from  binding  himself 
as  a  purchaser  of  the  vessel  until  he  had  obtained 
the  contract  for  her  resale.  It  is  to  be  observed 
also  that  while  the  plaintiff  did  not  in  terms 
repudiate  the  transaction  by  which  the  vessel  was 
sold,  and  appears  to  have  grumblingly  submitted 
to  it  as  something  which  he  could  not  help,  he  at 
the  same  time  made  no  statement  and  did  no  act 
from  which  is  to  be  inferred  any  condition,  or 
stipulation,  or  promise,  that  upon  becoming  better 
acquainted  with  the  circumstances  of  the  trans- 
action he  would  not  enforce  his  legal  rights 
against  the  defendant  by  claiming  from  him  any 
profits  made  out  of  the  transaction.  We  are  of 
opinion,  therefore,  that  there  is  no  such  evidence 
of  ratification  or  adoption  on  the  part  of  the 
plaintiff  of  the  acts  of  the  defendant  as  is  sufficient 
to  show  that  he  waived  the  protection  given  him 
by  the  law,  and  dealt  with  the  agent  quoad  these 
acts  as  a  person  discharged  of  his  agency. 

It  still  remains  to  be  considered  whether,  short  of 
such  ratification  or  adoption  the  plaintiff  can  be  held 
to  have  by  his  conduct  in  anyway  precluded  himself 
from  taking  the  present  proceedings.  The  term 
"  acquiescence,"  which  has  been  applied  to  his 
conduct,  is  one  which,  as  was  said  by  Lord  Cotten- 
ham  in  The  Duke  of  Leeds  v.  Lord  Amherst,  ought 
not  to  be  used  ;  in  other  words,  it  does  not  accu- 
rately express  any  known  legal  defence ;  but  if 
U8ed  at  all,  it  must  have  attached  to  it  a  very 
different  signification  according  to  whether  the 
acquiescence  alleged  occurs  while  the  act  ac- 
quiesced in  is  in  progress,  or  only  after  it  has 
been  completed.  If  a  person  having  a  right,  and 
Feeing  another  person  about  to  commit,  or  in  the 
course  of  committing,  an  act  infringing  upon  that 
light,  stands  by  in  such  a  manner  as  rtally  to 
induce  the  person  committing  the  act,  and 
who  might  otherwise  have  abstained  from 
it,    to   believe    that    he    assents    to    its    being 
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committed,  he  cannot  afterwardi  be  hi 
complain  of  the  act.  This,  as  Lord  Gc 
said  in  the  case  already  cited,  ib  the  prcperi 
the  term  "  acquiescence,"  and  in  that » 
be  defined  as  quiescence  under  such  anm 
as  that  assent  may  be  reasonably  inferred  i 
and  is  no  more  than  an  instance  of  be  k 
estoppel  by  words  or  conduct  Boiisi 
the  act  is  completed  without  anykwiJi 
assent  upon  the  part  of  the  person  whaeqj 
infringed,  the  matter  is  to  be  deternradr 
different  legaj  considerations.  A  ngbrfj 
has  then  vested  in  him  which,  at  aU  em 
general  rule,  cannot  be  devested  withes  i 
and  satisfaction  or  a  release  under  r~' 
submission  to  the  injury  for  an?  time i 
period  limited  by  statute  for  we  ak 
the  right  of  action  cannot  take  svavi 
although  under  the  name  of  laches  tf  i 
a  ground  for  refusing  relief  under  am] 
circumstances ;  and  it  is  clear  thai  ewer 
promise  by  the  person  injured  that  he  i 
take  any  legal  proceedings  to  redrew  fri 
done  to  him  could  not  by  itself  ooafcsn 
to  such  proceedings,  for  the 
be  without  consideration,  and  tfasesl| 
binding. 

Applying,  then,  the  principles  aborei 
to  the  present  case :  First,  it  is  clew  I 
was  no  acquiescence  on  the  part  of  tie 
in  the  defendant  becoming  the 
Columbine,  and  obtaining  the 
the  Prince  of  Geyshien  at  any  tune 
sale  to  the  prince  was  a  complete  I 
He  said  nothing,  did  nothing,  and 
nothing  which  he  abstained  from  string  i 
by  which   he    induced  the  defendant  ti( 
abstain  from    doing  anything,  or  to 
position  before  the  transaction  with  the  < 
prince  was   completed.      Prima  /a«, ' 
the  plaintiff  was  entitled  to  brine  bis 
recover  the  profit  derived  by  the  aetendstl 
the    transaction.     Secondly,  there  has  *" 
release  by  the  plaintiff   of   his  right  of  J 
or  anything  which    could   be  held  tor 
to  accord   and   satisfaction.    Thirdly, "" 
that  under  certain  circumstances  a 
by  his  conduct,   whether  constituting j 
amounting  to  an  estoppel,  entirely  p 
self  from  enforcing  a  vested  right  oft 
the  present  case  no  conduct  having  that < 
properly  be  imputed  to  the  plaintiff.  B*1 
representation  to  the  defendant  that  her 
take  proceedings.      Even  if  his  coot 
under  any  circumstances  be  held  to 
equivalent  to  such  representation  or  toj 
laches,  it  was    pursued,  as  already  P* 
in  ignorance,  due  to  the  defendant's  esjj 
ment  of  the  terms  of   the  sale  to  the 
Geyshien,  and    espBcially  of  the  f&i 
sale  preceded  the  purchase  by  the  deli" 
lastly,  the  principal    element  of  an 
conduct,  viz.,  that  it  should  have  be*] 
with   the  intent  or  so  as  to  indnce 
relying  upon  the  estoppel  to  act  in ! 
manner,  is  here  wholly  wanting,  fal 
was  quite    unaware,  until   after  thf 
answer  to  the  suit  was  put  in,  that! 
had  run  any  risk  or  incurred 
obtaining  payment  of   the  price 
paid  by  the  Japanese  prince.   T* 
therefore,  that  the  plaintiff  bar 
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ecluded  himself  from  taking  these 

with  the  case  we  have  put  aside 
oh  was  discussed  in  the  argument 
Uant,  hat  which  is  beside  the 
s  between  the  parties,  viz.,  the 
or  unrighteousness  of  the  transao- 
L  The  law  under  whioh  an  agent 
from  making  a  profit  out  of  his 
)y  acting  as  a  principal  instead  of 
9  wholly  independent  of  oonsidera- 
nd,  and  it  is  most  important  in  the 
imercial  honestj  in  general  that  the 
)  agent  concerned  in  the  particular 
bould  not  be  inquired  into  as  a 
whioh  its  validity  depends,  for  by  this 
temptation  to  embark  in  what  must 
mbtfnl  transaction  is  removed.  If 
could  have  made  out  by  the  most 
dence  that  90,000  dollars  in  cash 
I  more  than  full  equivalent  for  the 
he  got  from  the  Japanese  prince,  it 
ly  irrelevant.  At  the  same  time  we 
the  present  case  is  one  whioh  comes 
ithin  the  mischief  whioh  the  law  is 
)viate.  Looking  to  the  large  price 
ndant  stipulated  to  receive  upon  his 
umbine,  and  the  amount  which  was 
ash,  one  cannot  but  feel  some  doubt 
urchaser  might  not  possibly,  if  the 
m  interest  had  been  out  of  the  way, 
to  give,  instead  of  160,000  dollars, 
and  partly  on  credit,  a  sum  down  in 
f,  at  least  to  a  small  amount,  the 
)  dollars  fixed  by  the  plaintiff.  But 
ere  not  so,  it  is  at  all  events  highly 
if  the  offer  of  the  Japanese  prince 
litted  to  the  plaintiff,  he  would  have 
)  sell  direct  to  him  upon  the  terms 
t  made  by  the  defendant  with  him. 
o  doubt  by  the  defendant  that  the 
ized  up  with  the  terms  of  the  con- 
contract  by  which  the  defendant 
e  further  time  for  payment  of  debts 

>  hastening  the  period  of  payment 
ng  due ;  but  when  those  terms  are 
•e  closely  it  becomes  apparent  that, 
umstances,  the  prince  was  prepared 

>  sum  of  money  with  a  considerable 
for  the  plaintiff's  vessel ;  and  when 
it  has  been  in  argument,  "  what  was 

to  do  in  the  face  of  the  alleged 
>ition  to  sell  for  anything  but  cash  ?" 

plain.  He  might  have  said,  and 
said,  "  I  cannot  get  all  cash,  but  I 
ch  cash  and  so  much  credit  from  a 
line,  and  if  you  do  not  like  that,  let 
is  offer  for  myself,  and  I  will 
ur  limit  in  cash."  Full  oppor- 
cing    this    course,   either    through 

means  of  the  telegraph,  was  open 
lant,  but  instead  of  taking  it  he 
;r  to  conceal  altogether  from  the 
Gil  man  and  Co.,  and  even  from  his 
it  Nagasaki,  the  real  nature  of  the 
i  which  he  was  engaged  ;  and, 
lay  have  acted  without  any  fraudu- 
>er  motive,  he  cannot  reasonably  be 

from  blame  or  to  have  a  right  to 
aseauences  which  a  more  due  regard 
w&raa  his  principal  could  easily  nave 
;re  was  one  matter  alleged  by  the 


defendant,  and  actually  supported  by  evidence, 
although  admitted  to  be  untenable  in  argument, 
which  ought  not  to  pass  without  notice  and 
reprobation,  viz.,  an  alleged  custom  or  practice  in 
the  ports  in  whioh  the  defendant  traded  for  an 
agent  for  sale  with  a  minimum  limit,  himself  to 
take  at  that  limit  and  at  his  own  option  the  thing 
he  is  employed  to  sell.  Wo  cannot  but  express  a 
hope  that  the  court  will  never  again  hear  of  such 
a  contention  or  have  before  it  such  evidence.  The 
fact  that  there  has  been  a  notion  entertained  by 
some  commercial  agents  of  the  existence  of  suoh 
a  custom  or  practice  may  go  far  to  explain  how 
such  a  transaction  as  that  complained  of  in  this 
suit  came  to  be. 

In  conclusion,  we  are  of  opinion  that,  although 
some  hardship  may  have  been  caused  to  the 
defendant  by  the  delay  of  the  plaintiff  in  taking 
these  proceedings,  he  has  nevertheless  most 
properly  been  made  liable  in  them,  and  that  the 
decree  of  the  Vice-Chancellor  should  in  all  respects 
be  affirmed,  and  this  appeal  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Tatham,  Oblein,  and 
Nash. 
Solicitor  for  the  defendant,  O.  Badham. 
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(Before  Bbamwbll,  Brett,  and  Cotton,  L.JJ.) 

Mibabita  v.  The  Imperial  Ottoman  Bank. 

Sale  of  goods  — Passing  of  property  —  Unascer- 
tained goods  deliverable  to  order. 

P.  shipped  a  cargo  of  umber  on  board  a  ship 
chartered  for  plaintiff.  The  bills  of  lading  stated 
that  the  cargo  was  shipped  by  P.,  to  be  delivered 
"  to  order  or  assigns.1*  P.  drew  a  bill  of  soar 
change  on  plaintiff,  and  handed  it  to  the  vendor 
of  the  umber,  who  discounted  it  with  defendants, 
and  handed  them  the  bills  of  lading,  to  be  given 
up  to  plaintiff  on  payment  by  him  of  the  bill  of 
exchange  at  maturity.  Plaintiff  refused  to  accept 
the  bill  of  exchange  without  receiving  the  biUs  of 
lading.  A  new  bill  of  exchange  was  substituted 
for  the  former  bill,  and  forwarded  to  defendants' 
agents  with  directions  to  give  up  the  bills  of 
lading  when  it  was  paid.  The  ship  and  the  bills 
of  exchange  arrived  on  the  same  day.  Plaintiff  did 
not  then  accept  the  bill,  and  the  cargo  was  entered 
at  the  Custom-house  in  defendants*  name.  Plain' 
tiff  afterwards  offered  to  pay  the  bill  of  exchange, 
and  receive  the  bills  of  lading,  and  give  a 
guarantee  for  the  freight,  but  defendants  refused, 
and  sold  (he  cargo. 

Held  (affirming  the  judgment  of  the  Exchequer 
Division,  on  a  special  case),  that  the  property  in 
tits  cargo  had  passed  to  plaintiff,  and  he  was 
entitled  to  recover. 

Appeal  from  the  Exchequer  Division. 

The  following  special  case  was  stated  by  an 
arbitrator : — 

The  plaintiff  is  a  merchant  carrying  on  business 
at  Malta  and  Constantinople.  The  defendants  are 
a  banking  company,  incorporated  by  a  firman  of 
the  Sultan,  ana  carrying  on  business  at  Con- 
stantinople, with  agencies  at  London  and  Lamaon. 

On  the  26th  June  1873  a  contract  was  made 
between  the  plaintiff  and  Phatsea  and  Pappa,  a 


to  London.  The  plus  tin  approved  at  the  charter- 
party.  The  Prince**  of  Wale*  proceeded  to 
Laruaca,  where  she  took  on  board  a  cargo  of  600 
tons  of  amber.  About  the  9th  Oct.  the  plaintiff 
Best  1501.  to  Phataeaasd  Fappa  foreliip's advances, 
of  which  Bum  702.  waa  pud  to  the  master. 

On  tbe  9th  Oct.  the  master  signed  four  bills  of 
lading  for  tbe  cargo,  which  lotted  the  goods  to  be 


given  to  Phatsea  and  Fappa. 

On  the  10th  Oct.  the  Frineeu  of  Walet  sailed 
from  Laruaca,  and  on  the  14th  Oct.  Phatsea  and 
Pappa  informed  the  plaintiff  by  telegram  that  the 
vessel  had  left  with  600  tone  on  the  10th  inst. ; 
that  tbey  would  shortly  receive  bills  of  lading  and 
draft  at  sixty  days,  ana  requesting  them  to  insure 
the  cargo.  The  plaintiff  communicated  with  his 
eon,  F.  Mirabita,  trading  in  London  as  Mirabila 
Brothers,  and  through  him  effected  an  insurance 
on  the  cargo. 

Phatsea  and  Pappa  drew  a  bi.l  of  exchange  for 
280  Turkish  line  on  the  plaintiff,  and  indorsed 
and  banded  it  with  the  bills  of  lading  to  Corkji, 
from  whom  they  had  bought  the  umbor  which 
formed  the  cargo.  Pbatsea  and  Fappa  had  paid 
Corkji  for  the  umber,  and  they  handed  him  the 
bill  of  exchange  by  way  of  accommodation,  to 
enable  him  to  obtain  an  advance  from  the  defen- 
dants, and  in  anticipation   of  future  supplies  of 

Corkji  discounted  the  bill  of  exchange  at  the 
Larnaca  agency  of  the  defendants'  bank,  and  with 
tbe  bill  ol  exchange  handed  them  the  bills  of 
lading,  Baying  that  tbey  were  to  be  sent  to  Con- 
stantinople, and  given  up  to  the  plaintiff  on  pay- 
ment by  him  of  the  bill  of  exchange  at  maturity. 

The  Larnaca  agency  forwarded  the  bill  of 
exchange  and  hills  of  lading  to  their  bank  at 
Constantinople,  Fappa  having  come  to  Constanti- 
nople and  handed  to  tbe  plaintiff  the  charter-party 
and  invoice  of  the  cargo,  which  stated  that  the 
Mimo  was  "  shipped  by  order  and  on  account  of " 
the   plaintiff.     The    defendants'    bank  at   Con- 


ot  exchange,  ana  on  tne  zutn  shot,  k 
the  bill  for  2541.  11*.  to.  their  seeat 
and  directed  them  "  to  give  up  tot  b 
on  payment  of  the  inclosed  bill  of  en 

At  the  time  of  making  the  agree: 
plaintiff  for  the  drawing  of  the  bill 
for  254!.  11*.  aa  already  mentioned, 
ful  whether  the  bUU  of  lading  woaldi 
before  the  arrival  of  (be  ship.  Sif 
gave  tbe  plaintiff  a  letter,  addressed 
or  the  Prineeai  of  Walet,  to  be  us 
ship  should  arrive  in  England  beta 
lading,  which  letter  purported  to 
master,  if  the  bills  of  lading  had  not 
to  deliver  tbe  cargo  to  the  plaintiff. 

On  the  3rd  Dec.  the  Pn'** 
reached  Gravesend,  and  waa  ordera 
wall  docks  by  F.  Mirabita. 

On  tbe  same  day  the  bill  of 
2541. 11*.,  together  with  the  bilk  < 
delivered  by  post,  and  in  the  coarse  < 
left  at  tbe  office  of  Mirabita  Brad 
following  note  attached ;  "Bill  of  la 
umber,  weighing  600  tons,  per  Ptii 
to  be  given  up  against  the  paymn 
draft,  2542.  lis.,  on  Mirabita  Brotta 

F,  Mirabita  returned  tbe  bill  of  ■ 


ready  to  pay  the  bill  at  i 
then  accept  it. 

On  the  8th  Deo.  the  defendanti'  I 
gave  ordera  to  the  ship's  brokers  1 
in  the  name  of  the  bank,  and  on  tbe 
was  entered  at  the  Castom-howt 
das  ta'  name;  but  the  defendants  took 
towards  taking  possession  of  the  a 
20th  Deo. 

On  the  12th  Deo.  F.  Mirabita. 
defendanU  and  offered  to  pay  the  b£ 
the  bills  of  lading.  The  defendanU 
fused  to  accept  payment,  alleging  ' 
taken  possession  of  the  cargo,  and 
made  themselves  liable  for  freight. 

On  the  18th  Dec  F.  Mirabita  if 

r»n  .l,<i  hill  nf  svnt.anno    u.,1   In  oil 
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far  as  it  was  a  question  for  the  jury,  the 
fetor  found  as  a  fact  that  it  was  the  intention 
lataea  and  Pappa,  and  of  the  plaintiff,  that 
roperty  in  the  cargo  of  umber  should  pass 
e  plaintiff  upon  its  shipment  on  board  the 
*«#  of  Wales,  subject  to  a  lien  on  the  same 
lyment  of  the  price ;  and  their  intention  that 
roperty  in  the  cargo  should  be  Tested  in  the 
id  continued  from  the  time  of  shipment 
be  arrival  of  the  ship  in  England. 

court  to  be  at  liberty  to  draw  inferences 
•»  and  to  disregard  the  above  finding,  if  a 
ould  not  have  been  justified  in  coming  to 
*»  conclusion  from  the  facts  above  stated. 
l nation  was  whether  the  plaintiff  was  entitled 
^ver  damages  from  the  defendants  for  their 
3C  with  the  cargo  as  above  mentioned. 

Divisional  Court  (Cleasby  and  Hud- 
ay  BB.)  gave  judgment  for  the  plaintiff,  and 
Pendants  appealed. 

17  and  22.— H.  Matthews,  Q.C.  and  Arthur 
a>  for  the  defendants. — The  property  in  the 
of  umber  did  not  pass  to  the  plaintiff,  and 
are  he  can  have  no  claim  against  the  defen- 
sor dealing  with  it  as  they  did.  There  was  no 
apeoifio  goods,  and  the  met  that  the  shippers 
via  of  lading  by  whioh  the  umber  was  to  be 
1  to  their  order  or  assigns,  and  afterwards 
interest  to  Oorkji,  whioh  interest  Oorkji 
"  to  the  defendants,  would  prevent  any 
rty  from  passing  to  the  plaintiff  : 

arit  v.  Baker,  2  Ex.  1 ; 

*rner  v.  The  Trustees  of  the  Liverpool  Docks,  6  Ex. 

B48:  20 L.  J.  393,  Ex. ; 

«w  Casteel  v.  Booker,  2  Ex.  691 ;   18  L.  J.  9,  Ex. ; 

tershato  v.  Magniae,  6  Ex.  570 ; 

herd  v.  Harrison,  1  Asp.  Mar.  Law  Cas.  66 ; 
L.  T.  Bep.  N.  S.  857  ;  L.  Bep.  5  H.  of  L.  116; 

T.  Shuter,  3  Asp.  Mar.  Law  Cas.  77 ;  33  L.  T. 

sp.N.S.402;  L.  Bop.  1  C.P.Div.47;  45  L.J. 
HC.P.; 

tJbarron  v.  Kreeft,  and  Kreeft  v.  Thompson,  3  Asp. 
■far.  Law  Cat.  36;  33  L.  T.  Bep.  NT  S.  365;  L. 
Bep.  10 Ex.  274;  44  L.  J.  238,  Ex. ; 
**yiu  v.  Brown,  14  Q.  B.  496. 

rf".  White,  Q.C.  and  Archibald  for  the  plain- 
I*he  question  as  to  the  passing  of  the  pro- 
is  a  question  of  fact,  ana  the  exact  point  of 
*t  wnich  it  passes  varies  according  to  the 
&tanoee  of  the  particular  case.  Here  it 
si  from  the  special  case  that  it  was  the  in- 
of  the  parties  to  pass  the  property  to  the 
^  upon  shipment  of  the  cargo,  subject  to  a 
'  the  price ;  this  finding  is  borne  out  by  the 
tad  the  authorities  show  that  it  is  a  question 
tation.  See,  in  addition  to  the  authorities 
*  referred  to: 
jSamin  on  Sales,  book  2,  o.  5,  pp.  265,  271, 2nd 

notes  to  Coggs  v.  Bernard,  1  Smith's  L.  C.  203, 
Qi  edit,  (citing  Kemp  v.  Westbrooke,  1  Vesey  278, 
:*d  Franklin  y.  Neate,  13  M.  &  W.  481) ; 
**»«  v.  Hare,  3  H.  A  N.  484 ;  4  H.  A  if .  822,  27  L. 

872,  Ex. ;  29  L.  J.  6,  Ex. ; 
*>d  v.  BeU,  5  E.  A  B.  772 ;  6  E.  AB.  355;  25  L.J. 
L»  and  321,  Q.  B. ; 
a*  v.  Bwan,  17  C.  B.  N.;S.  84. 
t4T  Wilson  in  reply. 

Our.  adv.  vuli. 

18. — The   following  judgments  were  de- 

• 
mwwbL,  L  J. — This  case  has  been  argued  on 
'ttng  that  the  law  of  England  or  a  Tike  law 
Soable,  and  we  most  so  deal  with  it.    We 
as  the  governing  bargain  between  the 

m.,  n.  s. 


ST 


plaintiff  and  Phatsea  and  Co.,  the  one  made  at 
the  time  it  was  arranged  that  the  payment  should 
be  made  by  a  bill  at  two  months,  and  that  the 
vendees  should  not  be  entitled  to  the  600  tons  of 
umber,  or  bills  of  lading  of  them,  until  payment 
of  the  bill  of  exchange.  No  question  arises  as  to 
the  defendants'  rights,  for  it  was  admitted,  and 
properly  admitted,  that  the  defendants  did 
wrong  in  refusing  the  amount  of  the  bill  and 
selling  the  umber.  On  the  other  hand  there  is 
no  contract  between  the  plaintiff  and  the  defen- 
dants, so  that  in  the  result  the  case  is  reduced  to 
this  :  When  the  defendants  tortiously  disposed  of 
the  umber,  had  the  plaintiff  suoh  a  property 
therein,  or  right  thereto,  as  to  entitle  him  to 
maintain  this  action  P  It  is  argued  that  he  had 
not,  and  the  reason  given  is,  that,  as  the  umber 
bought  was  not .  specific  and  ascertained,  and  as 
on  shipment  the  shippers  took  a  bill  of  lading  to 
order,  and  gave  an  interest  in  it  to  Oorkji,  who 
transferred  it  to  the  defenaants,  no  property 
passed,  and  for  this  a  long  series  of  authorities, 
beginning  with  Wait  v.  Maker  (ubi  sup.)  and 
ending  with  Ogg  v.  Shuter  (ubi  sup.),  is  cited.  It 
is  almost  superfluous  to  say  that  by  these  authori- 
ties I  am  Doand,  that  I  pay  them  unlimited 
respect,  and  I  may  add  I  do  so  the  more  readily 
as  I  think  the  rale  they  establish  is  a  beneficial 
one.  But  what  is  that  ruleP  It  is  somewhat 
variously  expressed,  as  being  either  that  the  pro- 
perty remains  in  the  shipper,  or  that  he  has  a 
jus  disponendi.  Undoubtedly  he  has  a  property 
or  power  whioh  enables  him  to  confer  a  title  on  a 
pledgee  or  vendee,  though  in  breach  of  his  con- 
tract with  the  vendor.  This  appears  from  Ga- 
barron  v.  Kreeft  (ubi  sup.),  Wait  v.  Baker  (ubi 
sup.),  and  to  some  extent  from  EUershaw  v.  Mag- 
niae (ubi  sup.).  In  the  first  case  Parke,  B.  expressly 
says  that  the  vendee  Baker  could,  under  the  cir- 
cumstances, maintain  an  action  against  Lothbridge 
for  having  sold  the  bariey  to  Wait.  This  property 
or  power  exists  then ;  and  therefore,  if  the  vendors 
of  the  umber  had  sold  it  to  the  defendants,  this 
action  would  not  be  maintainable.  But  in  that 
case  the  defendants  would  have  acquired  a  right, 
while,  as  I  have  said,  it  is  admitted  that  no  right 
in  them  can  be  relied  on.  I  think  it  is  not  neces- 
sary to  inquire  whether  what  the  shipper  pos- 
sesses •  is  a  property,  strictly  so  called,  in  the 
goods,  or  a  jus  disponendi,  because,  I  think,  which- 
ever it  is,  the  result  must  be  the  same,  for  the 
following  reasons:  That  the  vendee  has  an  in- 
terest in  the  specific  goods  as  soon  as  they  are 
shipped  is  plain.  By  the  contract  they  are  at  his 
risk.  If  lost  or  damaged  they  must  bear  the  loss. 
If  specially  good,  and  above  the  average  quality 
which  the  seller  was  bound  to  deliver,  the  benefit 
is  the  vendee's.  If  he  pays  the  price,  and  the 
vendor  receives  it,  not  having  transferred  the 
property,  nor  created  any  right  over  it  in  another, 
the  property  vests.  It  is  found  in  this  case  that 
as  far  as  intention  went  the  property  was  to  be 
in  the  plaintiff  on  shipment.  If  the  plaintiff  had 
paid,  and  the  defendants  had  accepted,  the 
amount  of  the  bill  of  exchange,  it  cannot  be 
doubted  that  the  property  would  have  vested  in 
the  plaintiff.  WhyP  Not  by  any  delivery.  None 
might  have  been  made,  the  defendant*  mjght 
have  wrongfully  withheld  the  bill  of  lading.  The 
property  would  have  vested  by  virtue  of  the 
original  contract  of  sale.  It  follows  that  it 
vested  on  tender  of  the  price,  and  that  whether 
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pass  until  he  handed  the  bill  of  lading  to  the  vendeo 
on  Buch  terms  as  he  chose  to  exact.  Parke,  B. 
says :  "  There  is  no  pretence  for  Baying  that  Leth- 
bridge  agreed  chat  the  property  should  pass.  .  .  . 
There  was  nothing  that  amounted  to  an  appro- 
pi  iation  in  the  sense  of  that  term  which  alone 
would  pass  the  property.  .  .  There  was  no  agree* 
ment  between  the  two  parties  that  that  specific  cargo 
should  become  the  property  of  the  defendant," 
the  vendee.  Here  all  the  evidence  shows  that 
there  was  such  an  agreement.  Tho  arbitrator  says 
it  existed,  in  fact,  at  the  time  of  shipment,  but  the 
subsequent  conduct  of  both  parties  shows  it. 
What  seems  decisive  is  this,  the  plaintiff  muet 
have  a  right,  agsiinst  someone.  Has  he  any  against 
J 'hat  sea?  Now  l'hatsea  has  done  nothing  that  he 
had  no  right  to  do,  he  has  done  everything  he 
was  bound  to  do,  treating  the  altered  agreement 
as  governing.  No  action  therefore  would  lie 
ugaiust  him.  It  must  then  be  the  defendants  who 
are  in  the  wrong.  I  think  they  are,  that  the 
property  was  to  pass  on  payment,  and  conse- 
quently on  tender  of  payment  of  the  bill  of  ex- 
change, that  the  bill  of  lading  was  handed  to  the 
Larnaca  Hank  to  be  delivered  to  the  plaintiff  on 
payment  of  the  bill  ot  exchange,  and  that,  there- 
ton*,  the  plaintiiT  can  maintain  this  action,  and 
judgment  should  be  aflirmed.  I  would  add  that  I 
agree  with  the  reasoning  of  my  brother  (J  leas  by 
ii  the  court  below ;  and  I  would  further  remark 
that  I  believe  this  is  a  question  which  would  not 
have  been  open  to  the  slightest  doubt  if  the  action 
had  been  brought  after  the  coming  into  operation 
of  the  Judicature  Acts.  Cotton,  L.J.  has  favoured 
me  with  a  perusal  of  his  judgment,  and  1  entirely 
agree  with  it. 

Cotton,  L.J. — In  this  case  the  vendors,  on  ship- 
ping the  goods,  the  subject  of  tho  contract,  took  a 
bill  of  lading  requiring  the  delivery  of  the  goods 
to  be  to  their  order,  and  dealt  with  that  bill  of 
lading  in  this  way  in  order  to  secure  payment  of 
the  bill  of  exchaugo  which  they  then  drew  on  the 
plaintiff.  Tho  bill  of  exchange  was  discounted 
with  the  defendants,  and  the  bill  of  lading  was 
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contended  were  adverse  to  the 
decision,  I  think  it  better  to  sts 
sider  to  be  the  principle  of  I 
and  to  point  oat  how  far 
is  applicable  to  such  cases  as  this 
tract  for  sale  of  chattels  not  speci 
does  not  pass  to  the  purchaser 
afterwards  an  appropriation  of  the 
to  pass  under  the  contract;  that 
parties  agree  as  to  the  specific  c 
the  property  is  to  pass,  and  notbin 
done  in  order  to  pass  it.  In  the 
contract  the  delivery  by  the  vend 
carrier,  or  (unless  the  effect  of  1 
restricted  by  the  terms  of  the 
shipment  on  board  a  ship  of,  or  ch 
purchaser  is  an  appropriation  si 
the  property.  If,  however,  the  vei 
ping  the  articles  which  he  intends  i 
the  contract,  takes  the  bill  of  lad 
order,  and  does  so  not  as  agent  or 
purchaser  but  on  his  own  behalf, 
tie  thereby  reserves  to  himself  a 
posing  of  the  property,  and  lbs 
there  is  no  final  appropriation,  an 
docs  not  on  shipment  pass  to 
When  the  vendor  on  shipment  u 
lading  to  his  own  order,  he  bad 
absolutely  disposing  of  the  cargo,  a 
the  purchaser  from  ever  assertin 

Sroperty  therein;  and  according 
hiker,  Ellerahaw  v.  Magniac,  an 
Kreeft  (ubi  sup.),  in  each  of  w 
vendors  hud  dealt  with  the  bills  of 
own  benefit,  the  decisions  were  tha 
had  no  property  in  the  goods,  ' 
offered  to  accept  bills  for,  or  had 
So,  if  the  vendor  deals  with  or  clau 
bill  of  lading  in  order  to  secure  th< 
as  when  he  sends  forward  the  bill 
a  bill  of  exchange  attached,  with 
the  bill  of  lading  is  not  to  be  deli* 
chaser  till  acceptance  or  pavmeo 
exchange,  the  appropriation  is  nc 
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by  the  purchaser  of  the  contract  price  Test 
When  this  occurs  there  is  a  performance 
onditiou  subject  to  which  the  appropriation 
de,  and  everything  which  according  to  the 
'ii  of  the  parties  is  necessary  to  transfer 
party  ie  done,  and  in  my  opinion,  under 
cnmstances,  the  property  does  on  payment 
er  of  the  price  pass  to  the  purchaser. 
base  principles  to  the  present  case.  Pappa 
attempt  to  make  nae  of  the  power  of  ma- 
which  he  had  under  the  bill  of  lading  for 
pose  of  entirely  withdrawing  the  cargo 
9  contract.  He  dealt  with  it  only  for  the 
of  securing  payment  of  the  price.  It  is 
y  stated  in  the  special  case  that  Mr. 
who  acted  for  Pappa,  discounted  the  said 
■change  at  the  agency  of  the  defendants' 
.<1  with  the  bill  of  exchange  banded  them 
of  lading,  saying  that  they  were  to  be 
Constantinople,  and  given  up  to  the 
on  payment  of  the  bill  of  exchange  at 
".  Under  these  circumstances  there  was 
■priatiou  by  the  vendor  of  the  cargo  snb- 
J  "no  payment  of  the  price;  this  was 
■>  and  as  it  is  conceded  that  the  defendants 


fchsolute,  and  the  property  vested  £ 
Ii.  J.  concurred. 

Judgment  affirmed, 
>rs  for  plaintiff,  Slockcn  and  Jupp. 
W  for  defendants,  CUnumtt. 

Tkurtday,  Feb.  U, 187a 
JIrimwbll,  Bbbtt,  and  Cotton,  L.JJ.) 

BniBQBiM  V.  DraM  AKD  ANOTKEB. 

atrty — Shipowner'*    liability — Action  Jot 
t-ing — foment  ion  by  act  of  foreign  govern 

<*nd  defendant*  agreed  by  charter-party 
lendant*'  ihip,  then  on  her  way  to  Malta, 
"  after  loading  dead  weight  at  Malta  for 
benefit."  tail  to  a  firel-clae*  Spanish  port 
w»iijf  thould  order,  and  load  light  cargo 
■**iijT-  A  fint-clae*  port  woe  deicribed  in 
•mier-party  at  *'  any  port  that  a  iteamer 
*~go  from  a  foreign  part  can  load  at  by 
W  law  without  riile  of  detention  by  custom* 
Cms."     Defendant*  had  contracted  to  load 


C-wal  teas  unable  to  load  there  became  the 

»v  emetome    regulation?    prohibited    thips 

B  Government  ttoretfrom  loading.    A  ekip 

a   any  other  kind  of  dead  weight  could 

mded. 

wt»>  for  breach  of  the  charter-party  in  not 

•rming  the  judgment  of  Lord  Coleridge, 
mat  plaintiff  tea*  not  entitled  to  recover. 
■ram  the  judgment  of   Lord  Coleridge, 

"taoa  was  brought  by  the  plaintiff,  a 
■  against  the  defendant*,  owners  of  the 
a  Bamten,  for  not  loading  a  cargo  par- 
-  charter- party  made  between  the  plaintiff 
defendants,  by  which  the  ship  was  de- 
ft, "now  on  her  way  to  Genoa  and  Malta," 
*  agreed  that  she  should 


With  all  ounvenient  speed,  after  loading  dead  weight  at 
Malta  for  owner's  benefit,  sail  and  proceed  to  Mnesins. 
and  one  first-class  Spanish  part  in  the  Mediterranean,  or 
two  Brat  class  Bpaniah  porta  in  merchant's  option,  or  one 
Spanish  port  only,  orders  to  be  given  at  Malta  twenty- 
four  hours'  after  steamer*!  arrival  there,  or  so  near 
thereto  as  she  ma*  safely  get,  and  there  load  from  the 
factors  of  the  said  affreighter  the  remaining  measure- 


ment space  of  light  cargo  only,  including  all  descriptions 
of  fruit,  cargo  not  to  eioeed  *0O  tons,  nor  to  be  loss  than 
300  tons,  which  the  eaio.  affreighter  binds  himself  to  ship, 
loeeding  whet  she  flan  reasonably  stow  and  carry 


Thames,  London,  as  ordered  o 

thereto  ae  she  may  safely 

icing  paid  freight  .... 

_,  .    .  IV  part  that  a  steamer  with  oargo 

from  a  foreign  port  can  lead  at  by  Spanish  law,  witl.ont 
risk  of  detention  by  customs  authorities.    ' 

The  statement  of  claim  further  alleged  that 
orders  were  duly  given  at  Malta  to  sail  to  Valencia, 
and  there  load;  that  Valencia  is  a  firet-claaa 
Spanish  port  within  the  meaning  of  the  charter- 
party,  that  the  plaintiff  had  his  cargo  ready  to  be 
loaded  at  Valencia,  and  that  the  said  steamsnip  did 
not  load  the  said  oargo  at  Valencia,  but,  by  and 
through  the  default  and  breach  of  ae/reenieut  of 
the  defendants,  neglected  so  to  do. 
The  statement  of  defence  alleged  that 
At  the  time  the  said  charter  party  was  entered  into, 
the  said  steamship  was  on  her  way  to  Malta,  and  bound 
to  load  there  certain  military  stores  for  the  English 
Government  as  the  plaintiffs  then  well  knew,  and  the 
words  in  the  said  charter-party  "after  loading  dead 
weight  at  Malta,"  referred  to  and  were  intendedt>y  the 
plaintiff  and  defendants  to  refer  to  the  said  military 
stores,  and  the  defendants  did  not  know  of  anything  to 
prevent  the  fulfilment  of  the  said  charter-party,  and  did 
not  know  of  anything  to  prevent  the  said  steamship  with 
the  said  military  stores  on  board  .loading  m  arohandise  at  any 
flrst-olaas  Spanish  port.andthe  said  steamship  in  pursuance 
■  3  ....__. ,__,... j...., — "nUlitary  stores  at 


.Uons  whiuh  were  in 


of  the  said  charter-party  loaded  the  ntld] 
Malta.  And  the  custom*'  regulaf  — 
force  at  Valencia  during  all  the  tt 
statement  of  claim,  prohibited  memhandiss  at  that  port 
from  being  put  on  board  vessels  having  military  stores 
on  board,  and  by  the  regulations  in  force  at  Valencia  at 
the  times  aforesaid,  any  attempt  to  load  at  Valencia  mer- 
chandise on  board  a  vessel  havin*  military  storee  on 
board  would  expose  such  vessel  to  the  risk  of  detention 
andto  detention  by  the  w — L ■ 


a  there,  and 


and  neglected  to  load  the  ai 
Even  If  the  said  steamship  was  not  ready  to  take  on 
board  the  agreed  cargo,  the  plaintiff  suffered  no  damage 
thereby  because,  if  the  steamship  had  been  ready,  the 
plaintiff  would  have  bean  prohibited  and  prevented  by 
the  customs  authorities  of  the  said  port  from  loading 
the  said  oargo  oa  baud  the  said  steamship,  and  was,  in 
fact,  prohibited  and  prevented  by  the  said  customs 
authorities  from  loading  the  said  oargo  on  board  the  said 
steamship,  and  from  performing  the  Mid  charter-party  en 
Us  part. 

At  the  trial,  which  took  place  at  Guildhall, 
on  the  5th  Deo.  1877,  before  Lord  Coleridge,  C.J., 
and  a  special  jury,  it  was  proved  that  the  Rainton 
loaded  military  store*  at  Malta  and  sailed  to 
Valencia,  in  order  to  load  there  pursuant  to  the 
charter- part*.  She  arrived  at  Valencia  on  the 
lbtb  Not.  1875.  At  that  time  weasels,  having 
military  stores  on  board,  were  prohibited  by  the 
Spanish  Custom-house  regulations  from  loading 
at  Spanish  ports.  The  plaintiff  s  ag  ■-"'--- 
the    British  Vioe-Ooosul    at  VaJ 


waa  enierea  into,  ami,  seconuiy,  woei 
the  Rainton  to  proceed  to  Valencia.  That  he 
knew  this  fact  would  prevent  the  loading  or  the 
Other  cargo  and  subject  the  ship  to  embargo,  and 
that  he  knew  it  when  he  ordered  the  ship  to 
Valencia. 
That  the  defendant  knew  these  facta  subse- 

anently  to  receiving  a  telegram  from  the  Foreign 
trice.     (This  was  after  the  Sainton  had  gone  to 
Malta.) 
There  were  other  findings  not  material  to  this 

Lord  Coleridge,  C.J.,  gave  judgment  for  the 
defendants,  and  the  plaintiff  appealed. 

Murphy,  Q.C.  and  Bray  for  the  plaintiff. — 
Judgment  was  entered  for  the  defendants  wrongly 
on  the  construction  of  the  charter-party,  and  on 
the  findings  of  the  jury.  The  parties  mast  be 
bound  by  the  written  contract  into  which  they 
bare  entered,  and  no  evidence  to  show  that  there 
was  a  contract  to  carry  Government  stores  from 
Malta  can  be  admissible.  A  difficulty  which  was 
in  existence  before  the  contract  was  entered  into, 
cannot  excuse  performance ;  it  is  only  something 
arising  after  the  contract  which  can  have  that 
effect.  Here  the  defendant  should  have  provided 
against  the  difficulty  beforehand : 

Faradine  v.  J  ant,  Alleju,  27  ; 

Medeiroi  v.  Hill,  8  Bing.  231.  ■ 
These  cases  are  in  point  here,  and  Harris  v.  Drees- 
man  (23  L.  J.  210,  Ex.)  is  not. 

Cohen,  Q.C.  (OaUuford  Bruce  witb  him)  for  the 
defendants—  Macdonald  v.  Longbottom  (1  B.  &  E. 
977,  987;  28  L.  J.  293,  Q.  B.;  29  L.  J.  256,  Q.  B.) 
is  in  favour  of  the  defendant*  ;  and  Bo  is  Ford 
v.  CoUnaorth  (!)  Mar.  Law  Cos.  O.  S.  190 ;  19  L.  T. 
Rep.  N.  S.  634;  L.  Eep.  4  Q.  B.  127 ;  in  the  Ex- 
chequer Chamber,  3  Mar.  Law  Cos.  0.  S.  468  ;  23 
L.  T.  Rep.  N.  S.  165 ;  L.  Rep.  5  Q.  B.  544).  In  that 
cose  Blackburn,  J.,  in  delivering  the  judgment  of 
the  Court  of  Queen's  Bench,  says  (L.  Rep.  4  Q.  B. 
at  pp.  133,  134) ;  "  We  agree  that  whenever  a 
party  to  a  contract  undertakes  to  do  some  par- 
ticular act,  the  performance  of  which  depends 


shall  nse  reasonable  diligence  ; 
port  of  the  delivery  at  the  port 
merchant  being  ready  to  nee 
manner,  and  the  owner,  by  his 
to  deliver  in  the  nana]  manner." 
which  waa  affirmed  by  the  En 
proceeds  on  the  consideration 
discharging  a  ship  is  somethin 
both  parties  to  the  contract  II 
follows  that  he  defendants  here 
Murphy  Q.C,  in  reply  refer 
Rkhordson  (1  Asp.  Mar.  Law  Ci 
Rep.  N.  S.  513;  L.  Rep.  7  C.  P. 
the  Exchequer  Chamber  (2  Aid. 
288;  30  L.  T.  Rep.  N.  S.  643;  L 

Biumwill,  L.  J. — I  think  the 
to  be  affirmed.  I  think  there  * 
either  party  at  Valencia.  The 
ship  was  at  Valencia  would  be  g 
v.  Cetetworth  [ubi  tup.},  for  I  lb 
were  ready  there.  A  point  wi 
Murphy  that  it  was  the  bub  < 
says  she  warranted  that  she  wi 
cargo,  bnt  she  did  not  so  pn 
Valencia.  I  know  of  no  author 
will  deal  with  the  charter-party. 
ship  as  "now  on  her  way  to  Go 
and  goes  en  to  provide  that  lit 
convenient  speed,  after  loading 
Malta  for  owner's  benefit,  sul  I 
certain  porta  named,  and  load 
affreighter.  This  provision  w 
protect  the  shipowner,  byanfist 
dead  weight  for  himself  Mora  1 
to  fulfil  bis  engagement  wils 
and  it  does  show  that  the  it 
a  voyage  to  Halts  to  load  ostd 
is  no  restriction  as  to  the  we 
weight,  and  I  think  the  aw 
that  the  ship  waa  going  on  b« 


general  warranty  of  that  sort,  « 


MARITIME  LAW  CASES. 


597 


•App.] 


Cunningham  v.  Dunn  and  another. 


[Ct.  op  App. 


intiff  gave  a  lioenoe  to  the  defendants 
the  charter-party  was  entered  into,  to  do 
bej  did,  and    though,  strictly  speaking, 

*  of  the  giving  of  that  licence  prior  to  the 
*party  might  not  be  admissible,  still  it  was 
Doing  licence,  and  the  plaintiff  knew  how 

stood,  and  sent  the  ship  to  the  Spanish 
»hout  objection.  I  think  there  was  a  joint 
rt  that  there  was  no  refusal  by  the  defen- 
b  Valencia,  that  there  was  no  warranty, 
t  if  it  can  be  said  the  defendants  had  no 

disable  themselves  from  performing  their 
fche  contract,  the  answer  is  that  they  did 
>w  they  were  disabling  themselves,  and 
1  a  licence  from  the  plaintiff  to  do  what 
d,  and  therefore   the  judgment  mast  be 

;,  L.J. — I  am  of  opinion  that,  under  a 
party  in  the  ordinary  form  to  load  at  a 
Br  port,  the  shipowner  is  bound  to  have 
d  at  that  port  ready  to  receive  the  cargo, 
he  is  prevented  by  any  unforeseen  caude 
jance,  capture,  where  there  is  no  exception 
•pture),  he  would  fail  to  perform  what  he 
aertaken,  and  would  be  liable  to  an  action 
•nit  of  the  charterer.  The  charterer  is 
to  have  the  cargo  ready  within  a  oertain 
md  if  he  is  prevented  by  any  misfortune 
is  attributable  to  the  cargo  itself,  that  is 
■fortune,  and  he  is  liable  to  the  owner, 
being  the  liability  under  an  ordinary 
-party,  it  is  clear  that  there  can  be  no 
uther  way  without  proving  that  the  plain- 
i  ready  and  willing  to  perform  his  part  of 
dertaking;  Now,  what  is  the  condition 
According  to  the  charter-party,  the  ship 
her  voyage  to  Genoa  and  Malta,  and  was 
ed  to  Messina  or  some  Spanish  port  or  ports 
a*  cargo  for  the  plaintiff;  but  then  there  is 
anal  term — "  with  all  convenient  Bpeed 
fcding  dead  weight  at  Malta  for  owner's 

*  The   first  question    is,   what   is    the 
interpretation  of  this  clause  P    I  would  go 

than  Bramwell,  L.J. ;  for  the  purpose  of 
g  the  terms  in  the  charter-party,  I  think 
'  receive  evidence  of  the  facts  that  were 
bo  the  parties,  to  show  that  they  were 
*ing  with  reference  to  particular  facts. 
*e  facts  were  that  the  shipowners  were 

contract  to  load  military  stores  at  Malta, 

parties  were  negotiating  with  reference  to 
nets,  one  of  which  was  that  dead  weight 
£  military  stores ;  so  there  is  no  reason  why 
--ds  should  be  put  in,  except  for  this  pur- 
»  show  that  as  between  the  plaintiff  and 
andante  the  ship  was  to  be  allowed  to  take 
~  stores  on  board.  No  evidence  could  be 
*>  show  that  military  stores  were  not  dead 

but  measurement  goods,  for  that  would  be 
-adict  the  words  of  the  charter-party ;  but 
<to  include  stores,  and  Macdoncad  v.  Long- 
Zubi  sup.)  is  an  authority  to  show  that  the 
aave  stated  is  correct.  I  therefore  think 
^the  charter-party  it  was  agreed  that  the 
Ight  take  military  stores  on  board,  and 
fciem  to  England,  that  there  should  be  a 
ady  to  take  cargo  at  Valencia,  but  she  was 

Snip  with  military  stores  on  board.  The 
■nte,  according  to  the  evidence,  did  take  the 
Valenoia  for  the  purpose  of  taking  cargo 
ttl,  and*  except  for  her  having  the  military 
tti  board,  it  is  admitted  that  she  was  ready 


for  cargo.  The  defendants  up  to  that  time  had 
done  nothing  which  they  were  not  entitled  to  do, 
but  by  reason  of  the  law  of  Spain,  and  the  refusal 
of  the  Spanish  Government  to  permit  the  ship  to 
load,  the  defendants  were  not  ready  to  take  tho 
cargo,  and  by  reason  of  the  same  law  and  the 
same  refusal,  the  plaintiff  was  not  ready  to  put 
the  cargo  on  board.  It  seems  to  me,  therefore, 
that  the  parties  were  prevented  by  the  Spanish 
Government  from  carrying  out  the  contract  into 
which  they  had  entered,  and  I  think  that  Ford  v. 
Cotetworth  (ubi  sup.),  though  not  exactly  a  parallel 
case,  is  nearly  in  point ;  there  it  was  decided  that 
where  both  parties  were  bound  by  charter-party  to 
use  due  diligence  in  unloading,  and  owing  to  a 
threatened  bombardment  of  the  port  where  the 
ship  was  discharging,  the  authorities  refused  to 
allow  the  unloading  to  proceed  for  several  days, 
the  charterer  was  not  liable  for  the  delay ;  that  is 
only    another    way   of   saying  that  where  both 

Earties  are  bound  to  use  reasonable  diligence,  if 
oth  are  not  ready  because  they  are  prevented, 
neither  party  can  maintain  an  action  against  the 
other.  I  think,  therefore,  the  judgment  should 
be  affirmed. 

Cotton,  L. J.— We  must  take  it,  for  the  purpose 
of  this  argument,  that  the  plaintiff  had  a  cargo 
which  he  was  ready  to  put  on  board  if  he  could 
when  the  defendants'  ship  was  brought  to 
Valencia,  but  he  was  subject  to  a  prohibition. 
The  plaintiff  was  ready  to  perform  his  part  of  the 
contract,  and  the  ship  was  there  ready  for  cargo, 
but  the  Spanish  Government  prevented  the  owners 
of  the  ship  (the  defendants)  from  taking  the  cargo, 
and  prevented  the  owner  of  the  cargo  (the  plaintiff) 
from  putting  it  on  board,  because  the  military  stores 
were  on  board  the  ship,  so  that  the  Spanish 
Government  would  not  allow  the  cargo  to  be 
loaded.  If  there  were  nothing  in  the  contract  to 
the  contrary,  I  should  think  that  would  be  a 
breach,  because  the  defendants  prevent  themselves 
from  being  ready  and  willing  to  carry  out  their 
undertaking.  But  we  must  look  at  the  contract, 
and  I  think  that  parol  evidence  is  admissible,  not 
to  explain  the  meaning  of  particular  words,  but 
because  we  must  learn  whpt  the  facts  of  the  case 
are,  and  say  what  the  true  construction  of  the 
charter-party,  dealing  with  those  facts,  is.  The 
ship  was  on  her  way  to  Malta  under  a  contract  to 
take  in  cargo,  and  both  parties  knew  the  nature 
of  the  cargo  to  be  such  that  unless  the  Spanish 
Government  consented  to  the  loading  of  the  ship 
at  Valencia,  it  would  be  impossible  for  her  to  load. 
The  contract  was  for  the  whole  capacity  of  the 
ship,  subject  to  the  cargo  which  was  to  be  taken 
on  board  at  Malta,  and  all  that  the  shipowners 
have  done  which  would  tend  to  induce  the  Spanish 
Government  to  prevent  the  loading  of  the  ship  is 
done  under  the  contract,  and,  therefore,  the  plain- 
tiff cannot  say  to  the  defendants  "you  are  in 
default  so  as  to  be  answerable  to  me  for  not 
loading."  The  act  of  the  Spanish  Government 
would  excuse  both  parties,  unless  either  were  in 
default,  but  the  defendants  are  not  in  default,  and, 
therefore,  they  are  excused,  and  are  not  liable  to 
the  plaintiff,  and  the  judgment  ought  to  be 
affirmed.  Judgment  affirmed. 

Solicitors  for  plaintiff,  Lowlees  and  Co. 

Solicitors  for  defendant,  Miller  and  Smith. 
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May  13  and  14, 1878. 
(Before  Bkett,  Cotton,  and  Thbsigbs,  L.JJ.) 

WlNGATE,  BlKRBLL,  AND   Go.  V.  FOSTBB,. 

Marine  insurance — Insurance  to  a  place,  whUe 
there,  "  and  until  again  returned^ — ttisk  covered 
by  policy — Deviation, 

Steam  pumps  were  insured  "  at  and  from  Ardrossan 
to  the  Alexandra  steamer,  ashore  in  the  neigh- 
bourhood  of  Drogheda,  and  while  there  engaged 
at   the    wreck,    and   until   again    returned   to 
Ardrossan  by  the  Seamew  salvage  steamer  .    .   . 
including  all  risk    .     .     .  while  at  the  wreck." 
After  the  Alexandra  was  raised,  she  made  for  Belfast 
Lough,   which   is   not    the  way  to    return    to 
Ardrossan,  the  pumps  remaining  on  board  her ; 
on  this  voyage  she  sank,  and  the  pumps  were 
lost. 
Held  (affirming  the  judgment  of  Field  J.),  that  the 

loss  was  not  covered  by  the  policy. 
Appeal  from  the  judgment  of  Field,  J. 

The  action  was  brought  to  recover  for  a  total 
lose  on  a  policy  of  insurance  on  some  steam 
pumps,  valued  at  2000L  The  risk  was  described 
in  the  policy  as  follows :  "  At  and  from  Ardrossan 
to  the  Alexandra  steamer,  ashore  in  the  neigh- 
bourhood of  Drogheda,  and  while  there  engaged 
at  the  wreck,  and  until  again  returned  to  Ardrossan 
bv  the  Seamew  salvage  steamer,  beginning  the 
risk  from  the  loading  on  board  the  said  ship  or 
wreck,  including  all  risk  of  craft,  and  for  boats  to 
and  from  the  vessel  and  while  at  the  wreck." 

The  pumps  were  taken  on  board  the  Seamew 
from  .Ardrossan  to  the  place  where  the  Alexandra 
was  lying.  The  pumps  were  put  on  board  the 
Alexandra,  her  bottom  was  platformed,  and  the 
water  pumped  out  of  her,  and  she  was  raised.  It 
was  then  found  necessary  to  make  for  the  nearest 
safe  port,  and  the  Alexandra  was  taken  in  tow  by 
two  steam-tugs  and  made  for  Belfast  Lough,  with 
the  Seamew  in  attendance,  the  pumps  remaining 
on  board  the  Alexandra.  On  the  voyage  to 
Belfast  Lough  the  Alexandra  sank  with  the  pumps 
on  board.  At  the  trial  these  facts  were  stated  in 
the  opening  speech  of  the  plaintiffs'  counsel,  and 
were  admitted. 

Field,  J.  ruled  that  the  loss  was  not  covered  by 
the  policy,  and  gave  judgment  for  the  defendant. 
The  plaintiffs  appealed. 

Cohen,  Q.C.  ana  /.  C.  Mathew  for  the  plaintiffs. 
— The  voyage  to  Belfast  Lough  was  undertaken  in 
order  to  carry  out  the  purpose  for  which  the 
pumps  were  used,  and  it  was  a  necessary  voyage  ; 
it  must  have  been  within  the  contemplation  of  the 
parties,  and  the  risk  is  covered  by  the  policy : 

Rodocanachi  v.  Elliott,  2  Asp.  Mar.  Law  Cas.  21, 
3W;  28  L.  T.  Rep.  N.  S.  840:  L.  Rep.  8  C.  P.  649 ; 
affirmed  in  the  Exchequer  Chamber,  31  L.  T.  Rep. 
N.  S.  239  ;  L.  Rep.  9  C.  P.  518. 

Butt,  Q.C.  and  MacLeod  for  the  defendants. — On 

the  facts  stated  in  the  opening  speech  on  behalf 

of    the  plaintiffs,  and  on   the    true   construction 

of  the    policy,  the    pumps,  while    on   board   the 

Alexandra  on  the  voyage  to  Belfast  Lough,  were 

not  covered  by  the  policy : 

Pearson  v.  The  Commercial  Union  Assurance  Com- 
pany, 2  Asp.  Mar.  Law  Cas.  100  ;  3  Asp.  Mar.  Law 
Caa  275 ;  9  L.  T.  Rep.  N.  S.  442  ;  15C.  B.  N.  S.  304 
33  L.  J.  85  C.  P. ;  affirmed  in  the  Exokeqner  Cham 
ber  29  L.  T.  Rep.  N.  S.  279  ;  L.  Rep.  8  C.  P.  548 
and  in  the  House  of  Lords,  35  L.  T.  Rep.  N.  S.  445 
L.  Rep.  1  App.  Cas.  498. 

J.  C.  Mathew  in  reply. 


Bbbtt,  L.  J. — I  confess  that,  if  Ihadsii 
this  case,  I  should   hardly  have  ra&nJi 
what  my  brother  Field  did,  but  shoald  km 
inclined  to  leave  the  case  to  the  jorj.iaji 
any  point  of  law  that  might  arise;  taj 
heard  the  case  discussed  in  the  argosMSfi 
has  taken  place  before  us,  I  am  now  of  1 
that   my  brother  Field  was  right,  tad 
question  could    have  been  left  to  the  jsyj 
result  of  the  answer  to  which  could  hut  I 
bring  the  case  within  the  terms  of  the  pas}] 
order  to  explain  how  I  come  to  the  i 
this  case  is  not  within  the  terms  of  tie] 
must  state  what,  in  my  opinion,  is  wiihai 
terms.    I  think  that  the  words  by  whtdl 
intended  to  be  covered  by  the  policy  si 
mean  loss  at  any  part  of  the  voyage  1' 
either  on  the  ship  or  on  the  wreck, 
pumps  could  not  be  on  the  wreck  on  sei 
described.      The  voyage  to  the  wrecks! 
described:    "At    and    from  Ardrasail 
Alexandra  steamer,  ashore  in  the 
of  Drogheda."    The  policy  then  describes 
not  part  of  the  actual  voyage,  bat  is  psnsfl 
voyage  insured,  as  in  BodocanaM^.tMi 
sup) ;  the  second  part  of  the  risk  isdesss 
these  words,  "ana  whilst  there  engaged  1 
wreck."    Taking  the  other  part,  the  polkf  1 
have  covered  a  loss  which  might  oeesr 
voyage  to  the  wreck ;  but  it  seems  that  ' 
is  confined  to  the  place  where  the  wreck1 
does  not  extend  to  any  other  place;  for  i 
after  the  ship  has  left  the  place  where 
wrecked.    The  risk  is  not  to  cease  the 
the  wreck  is  afloat ;  bat  it  is  to  cootune  (»1 
these  words  are  concerned)  only  at  tbst  | 
where  the  wreck  lay  before  she  was  nisei 
only  doubt  which  I   have  had  was  wl 
proof  of  certain  facts,  the  next  words  inttel 
might  not  have  been   held  to  cover  the  Is 
have  a  strong    opinion    that   they  woott 
covered  it  if  the  wreck  had  been  taken 
Ardrossan  direct.     There  was  a  good 
on  board  the  ship  and  on  board  the  wreck;  w 
not  confined  to  the  time  when  the  pump*  si" 
board  the  steamer.     The  word9  are,"asi< 
again  returned  to  Ardrossan."    If  the1 
"  and  back  to  Ardrossan,"  it  would  be  cksri 
only  meant  on  the  voyage  back ;  bat 
are  larger,  and  might  be  construed  was te< 
the  view  of  time ;  but  they  may  cover  tiiei 
only,  and  they  do  not  naturally  describe  1 
voyage,  and  in  order  to  hold  that  they 
risk  in  the  present  case  we  must  sai 
would  cover  another  voyage.    But  w 
that  voyage  beP     It  is  unaescribedasi 
and  it  is  undescribed  as  to  direction. 
we  entitled  so  to  construe  the  policy) 
a  voyage  which  the  words  do  not  of  * 
include  P    It  seems  to  me  we  cannot 
Rodocanachi  v.  Elliott  (ubi  sup.)  no 
added.     In  that  case  there  was  onlyi 
get   bo  London,  whichever  was  used, 
court  did  was  only  applying  the  de 
journey.     In  Pearson   v.  The  Ct 
Insurance    Company  (ubi  sup.)  there 
in  the  policy  "  with  liberty  to  go 
There  was  there  a  description  of 
the  vessel  was  to  follow,  and  it  wa 
the  policy  would  cover  every  usual] 
ing  that  track,  if  it  would  not 
8ary  mode ;    but  anything  thai 
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d  say  anything  that  is  necessary,  mast  not 
ded  if  not  covered  by  the  words  of  the  policy, 
sfore,  even  if  it  were  proved  that  it  was  usual 
nmps  to  be  carried  as  these  were,  or  if  it 
proved  that  it  was  necessary,  it  is  not  covered 
9  words  of  the  policy.  Therefore,  assuming 
at»  is  contended  for  as  to  its  being  necessary 
sxial  were  proved,  the  voyage  on  which  the 
kdIc  place  wonld  be  a  part  of  the  operation 
acted  in  a  loculity  which  was  not  described 
policy,  and  therefore,  if  we  held  that  the 
^rered  the  loss,  we  should  add  to  the  policy 
l  ing  to  be  done  in  a  place  of  which  there 

0  description.  Therefore,  we  are  called 
i-o  do  what  the  court  cannot  do,  and  my 
r  Field  was  right.  As  to  the  question  of 
p^er  to  order  a  new  trial,  it  is  unnecessary 

<    any  opinion. 

roil,  L.J. — The  case  on  the  part  of  the 
B  is  put  in  two  ways.  We  are  asked  either 
fc~r  judgment  for  the  plaintiffs,  or  to  direct  a 
=-ial  in  order  to  find  the  facts.  The  real 
3m  is,  what  have  the  defendants  under- 
*  On  the  question  of  construction,  in  the 
this  policy,  as  in  the  case  of  every  other 
coent,  we  must  have  before  us  the  facts 
before  the  parties,  not  in  order  to  add 
to  the  written  document,  but  in  order  to 
what  was  intended ;  and  this  is  especially 
•Tie  case  of  mercantile  documents.  The  first 
VQ  is  as  to  construction,  and  we  must  see 
w  without  any  new  facts  the  risk  is  within  the 
-£t  which  has  been  entered  into  between  the 
m,  I  think  there  is  nothing  in  the  fact  that 
Beamfro  is  described  as  a  salvage  steamer. 

are  three  classes  of  risks  insured  against, 
ant  is  the  voyage  to  the  Alexandra  steamer, 

was  ashore  near  Drogheda,  and  the  second 
"the  time  while  there  on  board  the  wreck.    I 

opinion  that  we  should  do  violence  to  the 
let  if  we  were  to  hold  that  the  descrip- 
Deluded  this  risk,  for  it  is  governed  by  the 
■  "and  there,"  &c. ;  that  is,  at  the  place 
9  the  wreck  was  lying.  The  third  class  of 
B  "  and  until  again  returned  to  Ardrossan.'' 
le  plaintiff  can  make  out  that  the  risk  is 
ed,  it  must  be  on  those  words.  It  was 
id  that  there  was  nothing  against  it,  but 
Cohen  must  show  that  it  was  within 
contract.  The  vessel  was  to  return 
rdrossan,  but  on  the  statement  made  on  behalf 
3  plaintiffs,  the  risk  and  the  voyage  on  which 
loss  took  place  were  not  undertaken  in 
'  to  return  the  pumps  to  Ardrossan,  but  for 
ter  purpose.  It  is  like  the  case  in  the  House 
ordfl  (Pearson  v.  The  Commercial  Union 
'once  Company  (ubi  sup.) :  the  ship  had  aban- 

1  the  return  to  Ardrossan,  and  had  undertaken 
*rent  voyage.  Then  ought  we  to  send  the  case 
'or  a  new  trial  P  I  should  be  very  unwilling 
a©  in  a  case  like  the  present,  where  both 
&  have  come  to  this  court  on  the  statements 
I  missions  which  were  made  at  the  trial,  and 
put  the  case  on  the  construction  of  the 

without  further  evidence.  I  do  not  say 
Lndor  some  circumstances  we  might  not 
«  new  trial ;  but  here,  in  the  exercise  of  our 
iion,  I  think  wo  ought  not  to  do  so.  In 
^inion  the  appellants  have  not  shown  any- 
to  lead  to  a  different  construction  of  the 
from  that  at  which  we  have  arrived.  It  is 
if  yon  insure  the  end  you  insure  the 


means  by  which  the  end  is  to  be  attained,  and  that 
we  must  see  what  is  usual  for  the  transit.  It  is 
contended  that  this  was  so  in  Bodocanachi  v. 
EUiot  (ubi  sup.),  where  the  insurance  prima  fade 
covered  only  sea  risk,  but  was  held  to  include  a 
risk  on  land  as  well.  There  it  was  right  to  admit 
parol  evidence.  The  transit  was  partly  by  land, 
and  it  was  well  known  that  the  carriage  from 
Marseilles  was  by  that  way  only ;  but  here  it  is 
not  shown  that  the  risk  was  in  any  way  one 
which  the  policy  could  be  held  to  cover.  Therefore 
in  my  opinion  the  judgment  appealed  from  was 
right. 

Thesiger,  L.J. — This  case  comes  before  us  on 
appeal  on  facts  stated  at  the  trial  and  admitted, 
and  two  questions  have  been  raised — first,  what  is 
the  reasonable  inference  as  to  the  intention  of  the 
parties  to  be  drawn  from  the  facts  ;  and,  secondly, 
what  is  the  construction  of  the  policy.  Taking 
the  opening  in  a  liberal  manner,  it  is  only  this : 
The  steamer  Alexandra  was  ashore  near  Drogheda, 
and  some  arrangement,  which  is  not  before  us, 
was  made  to  send  pumps  to  raise  her.  It-  is  a 
common  practice  to  platform  vessels,  in  order  to 
raise  them ;  but  a  vessel  might  be  raised  without 
doing  this.  I  can  well  imagine  certain  circum- 
stances where,  after  a  vessel  has  been  raised  it 
would  be  right  to  keep  the  pumps  on  board  and 
use  them  during  the  voyage  to  the  port  of  refuge; 
but  it  is  a  common  practice  to  raise  vessels  by 
pumps  and  stop  the  leak,  and  then  there  is  no 
necessity  for  the  pumps  to  remain  on  board. 
Therefore  it  is  impossible  to  gather  on  the  facts 
that  it  was  contemplated  by  the  parties  that  the 
pumps  should  be  used  on  the  wreck  and  kept 
there  until  arrival  at  the  port  of  refuge.  The 
other  question  is  whether,  on  the  construction  of 
the  policy  the  parties  have  contracted  that  the 
risk  should  not  only  include  the  voyage  to  the 
wreck,  and  the  time  while  the  pumps  were  being 
used  on  the  wreck,  and  the  voyage  from  the  place 
where  the  wreck  was  raised  back  to  Ardrossan, 
but  should  also  take  in  a  voyage  to  another 
port,  which  was  foreign  to  the  course  back  to 
Ardrossan.  It  seems  to  me  that  by  holding  that 
they  have  so  contracted  we  should  be  doing 
violence  to  the  plain  meaning  of  the  policy ;  the 
words  are  clear  and  distinct,  "at  and  from 
Ardrossan  to  the  Alexandra  steamer  ashore  in  the 
neighbourhood  of  Drogheda.1'  According  to  these 
words,  the  terminus  of  the  voyage  out  was  where  the 
wreck  was  situated.  Then  came  the  words,  "  and 
while  there  engaged  at  the  wreck."  If  it  stood 
there,  there  can  be  no  doubt  that  this  case  would 
not  come  within  the  terms  of  the  policy.  The 
latter  part  adds  the  words,  '*  and  until  again  re- 
turned to  Ardrossan."  The  policy  does  cover  the 
use  of  the  pumps  on  the  wreck,  but  only  on  the 
spot  where  the  wreck  was  stranded ;  this  is  made 
plain  by  the  words,  "risk  of  craft,  &c."  Then 
there  is  the  provision  as  to  the  return  voyage. 
What  is  the  meaning  of  this  P  The  word  "  return" 
imports  a  place  from  which  the  ship  has  returned. 
We  must  take  the  words  preceding,  and,  if  we  do 
so,  it  is  the  terminus  of  the  voyage  out.  Stopping 
there,  it  is  impossible  to  think  that  the  return 
voyage  might  take  the  vessel  out  of  her  course. 
Two  cases  have  been  cited,  but  neither  of  them 
assists  the  plaintiffs.  Pearson  y.  Tlie  Commercial 
Union  Assurance  Company  (ubi  sup.)  is  strongly 
opposed  to  their  contention.  It  was  argued  there 
that  the  risk  was  in  the  contemplation  of  the 
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parties  because  it  was  usual  and  proper.  The 
[iiilii-y  there  covered  lose  by  fire  in  the  Victoria 
Ducks  and  in  the  dry  dock  ;  and  it  wm  urged  that 
the  court  might  infer  that  it  covered  a  farther 
locality— that  is,  while  going  to  and  from  the  dry 
dock  ;  it  was  found  as  a  fact  tLat  it  was  an  ordi- 
nary incident  that  the  paddle  wheels  should  be 
removed.  R  lank  bam  J.  savs  in  that  owe.  in  the 
Excheqaer  Chamber  ■  "  I  do  not  think  this  is  like 
the  cose  of  a  voyage  policy  at  all.  The  ship  was 
insured  while  in  the  Victoria  Dock  or  the  dry 
dock,  and  probably  while  on  her  way  between 
the  two,  going  or  returning.  She  was  when 
lost  moored  in  the  Thames  for  purposes  no 
donbt  very  usual  and  proper ;  but  if  the 
parties  wished  to  cover  the  risk  while  sho 
was  so  moored,  they  should  have  provided 
For  it  by  appropriate  words  in  the  _policy  j" 
(L.  Rep.  8  C.P.  at  page  551).  In  the  House  ol 
Lords  Lord  Chelmsford  says  (L.  Rep.,  1  App.  Cas. 
at  page  506)  "  I  agree  with  what  was  said  by  Mr. 
Justice  Blackburn  in  the  Exchequer  Chamber  that 
if  the  parties  wished  to  cover  the  risk  while  the 
ship  was  so  moored  they  should  have  provided  for 
it  by  appropriate  words  in  the  policy.  Whether 
the  underwriters  would  have  undertaken  this  risk 
it  is  impossible  to  say ;  as  they  were  not  aware 
that  it  would  arise,  there  was  of  course  no  provision 
applicable  to  it."  If  they  were  not  aware  there, 
where  it  was  usual  to  do  what  was  done,  the  same 
reasoning  applies  even  more  forcibly  to  the  present 
case.  Lord  Chelmsford  then  goes  on  to  say,  "  It 
would  be  a  strong  implication  to  raise  against  the 
underwriters  that  they  necessarily  contracted  by 
the  policy  to  extend  the  locality  to  which  the  in- 
surance against  fire  was  expressly  confined,  upon 
l ho  ground  of  a  usual  practice  of  denting  with 
large  steam  vessels  under  repair,  which  they  did 
not  know  would  have  to  be  resorted  to  or 
the  part  of  the  assured.  More  especially 
is  this  the  case  when  it  appears  that 
the  whole  work  upon  the  paddle  wheels 
might  have  been  done  in  the  Victoria  Docks." 
Tint  is  entirely  nop  lie  iiblfj  hore,  and  if  any  case 
i-'iuld  govern  unrulier  where  the  decision  turns 
■jU  the  words  of  a  particular  policy  that  ease 
would  govern  this.  Itodocavaclii  v.  Elliott  {»li> 
sup.)  is  distinguishable;  there  silk  was  insured 
from  Shanghai  to  London,  and  several  parts  of 
the  transit  were  mentioned  in  the  policy,  such  as 
conveyance  by  the  Messageries  Irnperiales  and 
Jlarsi  i  lies  ;  hi  id  evidence  it  us  given  to  show  that 
it  meant  to  include  the  land  journey  from 
.Miit-Heillcs  across  France.  Therefore,  the  evidence 
did  not  show  what  the  parties  contemplated'  5a 
different  from  their  words,  but  showed  what  the 
weids  imported,  and  what  tbey  were  intended  l" 
include.  Therefore,  1  am  of  opinion  that  the 
learned  judge  was  right,  und  I  see  no  reason  for 
a  new   trial,  if  wo  have  the  power  now   to  order 


Judgment  ajj'irmeil. 

Solicito 

s    for   plaintiffs,    Hollams,     Sun,    ar 

Coward. 

Solicito 

s  for  defendants,   Waltuns,  Bulb,   at 

mUttm, 

Wednesday,  Feb.  6,  1878. 

(Before  Cockborn.    C.J.,   Btucnu,  Buz., 
Cotton,  L.J  J.) 
Tub  Union  B*nk  of  Lobdos  ■ 

Debtor  and  creditor — Sheriff— Salt  »?fa 
and  skipping— Transfer— Bill*  o/ml 
ihip — Merchant    Shipping  Acts  T" 
(17  *  18  Vict.  c.  104,  n.  18,  19,K,ft« 
2d  Vict.  c.  63,  s.  fy—BUU  of  Salt-  it  fM 
Vict.  c.  36)  s.  7. 

The  owner  of  goods  which  ar 
sheriff  under  a  fieri  facias  m_., 
and  delivery  of  possession  of  thmtta\ 

B.,  a  shipbuilder,  being   indebted  to  p "  ' 
large  sum,  as  security  made  an  <e»ifaiii  mm 
ment  to  them,   dated  21*t  May  Wo,  JtM 
right  and  interest  in  a  steamskipbtStp''^ 
delivered    to     the     Turkish     Qanmsi*\ 
retained  by  D.  as  having  a  lie*  o*Il(" 
its  price.     B.  also  agreed  to  exttvlt  a~' 
assurance   of  the   ship    to   plaintifi  « 
might  require.     This  assignment  mi  *tm 
tered  under  the  Bills  of  SaU  id,  tamP 
ship  registered  as  a  British  tiip  mm}  nt 
of  the    Merchant    Shipping  Ad  W 
agreement,  dated  MA  June  1876.D.  «j 
to  plaintiffs  certain  machinery,  ^IvH.al'm 
tools  upon  his   business premises  at" 
but   this   agreement    was    nener  li, 
parties   to   U.      On   July   18,  1S76.  *  ■ 
under  an  execution  issued  vponnflltr* 
tained  against  D.  by  a  creditor,  ™  f  ■ 
of  tlte  machinery,  fixtures,  and  hoU,  Mfl 
of  the  steamship.      On  Aug.  22,  fW#l 
sheriff**  officer  being  stiU  in  p™ 
an  authority  from  D.,   took  j 
of  the   articles   comprised  i 
Jane   24,    1876.      Defendant,    Wmi  ■■' 
judgment   against   D..a  writ  ■j/jiw/111*  j 
issued,  and  on  Sept.  13,  a  levy  on  lb  ■* 

fir-lures,    fools,   $'c,   was 

On  Ah  interpleader  issue  to  try  p!je#  ft 
to  the  steamship,  -"id  t»  the  »i.-.Mt-.j.- "■ 
ai/aiitst  ilifionlant,  it  ions  V 

lldd  {••jKnitiu'i  tiii  J--ci*o,n  ■■!  !'■'->  ■'■■■■■  j 
pl-vutiff*  had  a  good  title  to  tht  fh>, "Jj 
Machinery,   $c,   as   against   Aefa&d'^ 

(1)  the  transfer  of  the  ship  bj  B.  '■>  |  ■"., 
being  within  tin:  wept  ion*  in  ltd.!**™ 
of  Sale  Act,  was  effectual  mitkont  "I 
unifar  flat  Act,  and  the  ttit  J 
British  ship  so  as  to  require  reaulr^  - 
sect.    19   of   the   ?'      ' 

(2)  The  possession  . — 
22,  of  the  machinery,  <.fc,  cwu'*''™,,^-g 
actual  acceptance  and  receipt  to  t**a 
ment  of  May  21  out  of  wt-  17  rv"  V'J 
F rands,  ami  the  salr.  by  D.  to  P*t£1 
machinery,  fyc,  teas  valid,  iw(wifW*2J 
were  in  the  custody  of  the  theri§  «» !^ 
took  possession. 

Per  BrawutU  and  Brett,  LJ/.-J  <" 
ship,  which  has   not  hewi  rtgiftrfii  <** 
ship  under  sect.   19   of  the  JT?r<k»fl 
Act  1854,  is  good,  altliough  not  ***1 
sale  under  sect.  55  of  that  Ad. 
Appeal  from  a  decision  of  Pollock,  B- 
before  him   (without  a  jury)  of   I 
issue  directed  to  be  tried  by  order* 
The  material  parte  of  the  issw  * 


i  formal  fe*} 
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Thi  Union  Bank  of  London  v.  Lenanton. 


[Or.  of  App. 


i  Union  Bank  of  London  affirms,  and  John 
on  denies,  that  the  leasehold  premises  called 
to  as  the  Ship-building  Yard,  at  Cubitt 
n  the  county  of  Middlesex,  formerly  in  the 
ion  of  Messrs.  J.  and  W.  Dudgeon,  and  now 
occupation  of  the  said  Union    Bank    of 
,  and  which  hereditaments  are  comprised, 
d  all  buildings,  machinery,  and  other  fix- 
reoted  on,  or  affixed  to  the  said  premises, 
biculars  whereof  are  specified  in  tne  list  or 
e  to  be  delivered  to  the  defendant,  and  the 
steamer  Edhem  being  part  of  the  goods  and 
,  on  the  13th  Sept.  1876,  seized  in  execu- 
the  sheriff  of  Middlesex  under  a  writ  of  fieri 
tested,  &c.,  and  issued  out  of   the  High 
f  Justice,  Common  Fleas  Division,  for  the 
)f  a  judgment  of  the  said  court  recovered 
said  John  Lenanton,  in  an  action  at  his 
tinst    John    Dudgeon,  a  person  of   un- 
nind  so  found  by  inquisition,  and  Alex- 
ohn  Dudgeon,   William  Leigh  Dudgeon, 
Dert  Fletcher,  committees  of   his  estate, 
the  time  of  the  said  seizure  the  property 
laid  Union  Bank,  as  against  the  said  John 
n ;  and  it  has  been  ordered  by  the  Hon. 
tdce  Field  that  the  said  question  shall  be 
a  jury,"  Ac. 

s.  John  and  William  Dudgeon  were  part- 
a  ship-building  business  at  Cubitt  Town 
I  wall,  and  the  steamship  Edhem  was  built 
n  for,  and  under   a   contract  with,  the 

Government,  but  was  retained  by  the 
Dudgeon  in  their  possession  until  the  price 
ould  be  paid.    On  the  1st  of  April  1875, 

Dudgeon  died,  leaving  by  will  nis  share 
tasehold  premises  of  the  firm  and  also  the 
ip  Edhem  to  his  brother  John,  and  the 
t  was  carried  on  by  John  Dudgeon  until 

Oct.  1875,  when  the  firm  suspended  pay- 
A>bout  this  time  John  Dudgeon  became  a 
and  was  so  found  bv  inquisition,  and 
aes  of  his  estate  were  duly  appointed. 

rrn  of  John  and  William  Dudgeon  kept  a 
account  with  the  Union  Bank  of  London, 
'  to  and  at  the  death  o  f  W  lliam  Dudgeon 
a  indebted  to  the  bank  in  a  sum  of  more 
O0Z.,  being  money  that  had  been  advanced 
from  time  to  time  upon  the  security  of 
»  other  securities)  deposits  of  the  leases,  and 
Btting  to  the  ship-building  yard  at  Cubitt 
«1  also  leasehold  property  called  the  Sun 
•Works  at  Millwall.     By  an  agreement, 

*  2l8t  May  1875,  John  Dudgeon  charged 
qdeeds  and  writings  comprised  in  the 
thereto  with  the  repayment  to  the  bank  of 

38,1501.,  and  the  agreement  proceeded : 

said  Jno.  Dudgeon  doth  hereby  charge  all  the 
onts  and  premises  comprised  in  the  said  deeds, 
and  evidences  respectively,  and  all  buildings, 
~,  and  other  fixtures  whatsoever  which  already 
l,  or  during  the  continuance  of  this  security 
^ected  upon  or  affixed  to  the*  said  hereditaments 
dses,  or  any  of  them,  together  with  all  the 
-  interests  of  the  said  Jno.  Dudgeon,  or  of  the 

*  and  W.  Dudgeon  in  the  saibf  premises  and 
ith  the  payment  to  the  said  bank  of  the  said 
B,150i.,  and  of  the  interest  thereon  after  the 
Maid.  And  doth  also  agpree  at  any  time  or 
■usr  the  continuance  of  this  security,  upon  the 

the  said  bank  or  their  assigns,  but  at  tne  cost 
i  Jno.  Dudgeon,  to  execute  to  the  said  bank  or 
BUS  a  legal  mortgage  of  the  said  premises  and 

*  smoh  form  andwithsuohpowerof  sale  and  other 
1  *a  the  said  bank  or  their  assigns  may  require 


for  further  seouring  the  payment  as  aforesaid  of  the 
money  which  shall  then  be  owing  upon  the  security  of 
this  agreement,  with  interest  for  the  same  after  the  rate 
aforesaid.  Provided  always  that  nothing  contained  in 
this  agreement,  or  in  any  mortgages  to  be  executed  in 
pursuance  thereof,  shall  give  to  the  said  bank  or  their 
assigns  any  right  or  power  to  sever  and  sell  apart  from 
the  hereditaments  hereby  charged,  machinery,  and  other 
fixtures  which  now  or  hereafter  shall  be  affixed  to  the 
said  hereditaments  or  any  part  thereof  respectively. 

Then  followed  a  schedule  of  the  several  leases 
and  deeds  referred  to  in  the  agreement. 

By  another  memorandum  of  agreement  of  the 
same  date  John  Dudgeon  made  an  equitable 
assignment  to  the  bank  of  all  his  and  the  firm's 
right  and  interest  in  the  steamship  Edhem  as  secu- 
rity for  the  repayment  to  the  bank  of  the  sum  of 
7000L  with  interest,  and  John  Dudgeon  further 
charged  all  his  and  his  firm's  right  and  interest  in 
the  ship  with  the  repayment  of  that  sum  and 
interest,  and  agreed  to  execute  any  such  further 
assurance  of  the  ship  and  of  the  70001.  as  the  bank 
might  require.  Neither  of  the  two  agreements 
of  the  2l8t  May  1875  were  registered  under  the 
Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  and  the 
steamship  Edhem  was  not  registered  as  a  British 
ship  under  the  Merchant  Shipping  Act  1854 
(17  <fc  18  Vict.  c.  104,  s.  19). 

Shortly  after  the  death  of  William  Dudgeon 
a  bill  was  filed  in  Chancery  by  the  Sultan 
of  Turkey  to  obtain  possession  of  the  Ed- 
hem. An  administration  suit  had  also  been  com- 
menced as  to  the  estate  of  William  Dudgeon, 
and  also  a  partnership  suit  against  the  executors 
of  William  by  John  Dudgeon,  and  on  the  9th 
Nov.  1875  Robert  Fletcher  was  appointed  receiver 
in  the  suit. 

In  Jan.  1876  Robert  Fletcher  and  the  two  sons 
of  John  Dudgeon  (who  had  then  been  declared  of 
unsound  mind)  were  appointed  committees  in 
lunacy  of  his  estate. 

On  the  24th  June  1876  an  agreement  was 
entered  into  between  the  executors,  the  re- 
ceiver, and  the  committees  of  the  estate  of  John 
Dudgeon  of  the  one  part,  and  the  Union  Bank  of 
the  other  part,  by  which,  after  reciting  that  the 
parties  thereto  were  desirous  of  making  a  final 
settlement  of  all  claims  and  matters  whatsoever 
relating  to  the  principal  sum  and  interest  owing 
to  the  bank,  it  was  agreed  that  the  committee 
should  forthwith  execute  to  the  bank  a  legal  mort- 
gage of  the  ship-building  yard  at  Cubitt  8  Town, 
and  the  Sun  Engine  Works,  Millwall,  and  an  ab- 
solute assignment  of  the  machinery  and  other 
fixtures  thereon.  By  the  4th  clause  of  the  agree- 
ment it  was  provided  that : 

The  said  committees  aod  the  said  executor  will  sell  to 
the  said  bank  all  (if  any)  machinery  and  other  fixtures 
now  in  or  upon  the  said  Son  Engine  Works  and  the  said 
ship  yard  respectively,  and  not  charged  with  the  repay- 
ment of  any  part  of  the  said  principal  sum  and  interest  at 
a  valuation  to  be  made  by  two  valuers  or  their  umpire, 
one  of  such  valuers  being  appointed,  Ac.  Such  valuation 
shall,  as  regards  the  said  machinery  and  fixtures  in  and 
upon  the  said  San  Engine  Works,  proceed  on  the  basis  of 
the  sale  of  a  going  concern ;  and  as  regards  the  Raid 
machinery  and  fixtures  in  or  upon  the  said  ship  yard  on 
the  basis  of  an  unreserved  sale  by  public  auction. 

By  clause  5  it  was  provided  that 

The  said  committees  and  the  said  executor  will  sell  to 
the  said  bank  all  the  loose  tools  and  other  implements 
now  in  and  upon  the  said  Sun  Engine  Works,  and 
specified  in  a  valuation  list  lately  made  by  Mr.  F.  Lewis, 
surveyor,  at  the  price  of  26001 
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Thk  Union  Bahk  op  Lohdos  v.  Lbbamtoh. 


d  taking  any  proceedings  in  tlia 
Purfcey  t.  Tfc«  Pniou  Bonk  0/ 
bank  may  require  f o  r  tb  e  per- 


Okniafi 

The  said  committees  and  the  Mid  exeoutar  wilT,  at 
their  own  expense,  assign  absolutely  to  the  said  bank,  in 
such  manner  and  form  as  the  said  bank  shall  require,  all 
the  interest  of  them  or  either  of  them,  or  of  the  said  J. 
Dudgeon,  or  the  eeUte  of  the  said  W.  Dudgeon  in  the 
steamship  Edhem,  and  in  all  payments  and  money* 
which  may  be  received  in  respect  of  the  same  from  UM 
Turkish  Government,  or  from  any  other  person  or 
persons  whatsoever. 

The  said  committees  and  the  said  executor  respectively 

will  also  take  or  oononr  in  t  ' "" "" 

■bit  of  The  Sultan  of  Till 

London,  which  the  said  bank ,        .  , 

faction  of  ita  title  to  or  possession  of  the  Mid  premises 
or  any  part  thereof. 

The  sum  of  25001.  mentioned  in  clause   5  was 

before  the  next- mentioned  facta  paid  by  the  bank. 

This  agreement  was  never  signed  by  the  parties 

to  it,  but  it  wm  confirmed  by  the  Mas  tor  in 

Lunacy  on  Juoe  29th. 

On  the  16th  July  a  creditor  named  Wilcox 
obtained  a  judgment  against  John  Dudgeon  ; 
and  on  July  18th  execution  was  issued,  and 
the  sheriff  took  possession  of  the  shipbuilding 
yard,  fixtures,  end  plant,  and  also  of  the  ship 
Edhem,  which  was  then  in  a  dock  forming  part  of 
the  shipbuilding  yard  undergoing  certain  altera- 
tions after  having  taken  her  trial  trip. 

On  the  22nd  Aug.  the  Union  Bank,  under  an 
authority  from  the  receiver  and  committee,  took 
formal  possession  under  the  agreement  of  the 
24th  June  of  everything  comprised  in  clause  4  of 
that  agreement,  and  took  into  their  service  the 
people  in  charge  of  the  yard  and  works.  At  that 
time  the  sheriffs  officer  remained  in  possession. 
At  that  time  all  the  instalments  payable  by  the 
Turkish  Government  for  the  Edhem  except  the 
last  had  been  paid,  but  the  Union  Bank  retained 
the  ship  under  the  assignment  for  thin  last  instal- 
ment and  other  moneys  due  in  respect  of  other 
ships.  The  above-mentioned  action  of  The  Sutton 
of  Turkey  v.  The  Union  Bank  was  brought  to 
compel  the  delivery  of  the  Edhem. 

On  the  2nd  Sept.  1876  the  defendant  obtained 
a  judgment  against  John  Dudgeon  for  8701.  On 
the  12th  Sept.  a  writ  of  fieri  facias  was  issued, 
and  on  the  13th  a  levy  was  made. 

On  Sept.  29th  the  interpleader  order  before 
set  out  was  obtained,  and  the  870(.  was  paid  into 
Court  to  abide  the  event. 

On  the  hearing  of  the  interpleader,  Pollock,  B. 
gave  judgment  for  the  plaintiffs,  but  granted  a 
stay  of  execution  to  allow  the  defendant  to  appeal, 
which  he  now  did. 

By  17  &  18  Vict.  c.  104,  s.  18  (the  Merchant 
Shipping  Act  1854)  it  ia  enacted  that: 

No  British  ship  shall  be  deemed  to  be  a  British  ship 
unless  she  belongs  wholly  either  to  (1)  natural  born 
British  subjects,  or  (2)  persona  made  denizens  by  letters 
of  denization,  or  naturalised  by  or  pursuant  to  any  Aot 
of  the  Imperial  Legislature,  or  by  or  pursuant  to  any  Act 
or  ordinance  of  the  proper  legislative  authority  in  any 
British  possession:  or  (3)  bodies  corporate  established 
under,  subject  to  the  laws  of,  and  having  their  principal 
place  of  business  in  the  United  Kingdom,  or  some  British 
possession. 
By  sect.  10  ■ 

Every  British  ship  (with  certain  exceptions  therein 
specified)  must  be  registered  in  manner  thereinafter 
mentioned,  and  no  ship  thereby  required  to  be  registered 
shall  unless  registered  be  recognised  as  a  British  ship  ; 
and  no  officer  of  customs  shall  prant  a  clearance  or 
trantire  to  any  ship  hereby  required  to  be  registered 
for  the  purpose  of  enabling  her  to  proceed  to  saa  as  a 
British  ship,  unless  the  maat«r  of  such  ship,  opon  being 


required  to  do  M.prodoosa-  to  him  mwh  tnea 

registry  aa  ia  hereinafter  mentioned,  sad  it  w>  i 
attempts  to  proceed  to  aaav  aa  a  British  skip  iar 
clearance  or  travnaira,  mich  officer  may  dsttii  ad  1 
until  suoh  0  ertifioate  ia  produced  to  him. 

By  seat.  55 : 

A  registered  ship,  or  but  share  therm,  wis  ^ 
of  to  persons  qualified  to  be  owners  of  British  iir*i 
be  transferred  by  bill  of  amis,  and  such  bffl  of  «i  1 
contain  such  description  of  the  ship  si  n  octal 
the  certificate  of  the  surveyor,  or  such  other  ienj 
ai  may  be  sufficient  to  identify  the  amp  to  tin  sa 
tion  of  the  registrar. 


By  a< 


i.  57: 


Every  bill  of  sale  for  the  transfer  of  mj  up* 
ship*,  or  of  any  share  therein,  when  duly  nmsii 
be  produced  to  the  registrar  of  the  port  at  *b*SM 
was  registered,  together  with  the  deckmw  Is 
before  required  to  ba  mada  by  a  transfer*,  aji 
registrar  shall  thereupon  entax  in  the  ran»e-  a* 
name  of  the  transferee  aa  owner  of  the  aujrl 
oompriaed  in  snoh  bill  of  aale,  and  shall  enim  a! 
bill  of  sale  the  fact  of  each  entry  having  tieraati* 
the  data  and  nonr  thereof :  and  all  bills  of  a*«i 
ship,  or  shares  in  a  ship,  shall  be  entered  b"' 
boot  in  the  order  of  their  production  to  thsr, 
By  25  &  26  Tict.  c.  63,  a.  S,  it  is  declared  dsjj 

The  expression  "  beneficial  inl 
in  the  second  part  of  the   prin^.,_ 
tarsal   arising    under    contract  or    ether  *F**J 
terests,   and  the    intention   of   the  aid  4a*| 
without  prejudice,  to  the  provisions  at 
Aot  relating  to  the  exclusion  of  nnqui 
the  ownership  of  British  ahipa,  c 
against  owners  and  mortgagee! 
their  interest  therein  in  the  same  —  . 

be    enforced    against    them    in    respect  at  aj  ■ 
personal  property.  f 

By  the  Bills  of  Sale  Act  (17  *  18  TkUJ 
a.  7,  it  is  enacted  that  the  term  'billa'aj 
under  that  Aot  shall  1  "  ' 

"transfers  or  aasignments  of  anyshipeofsi 
or  of  any  share  thereof."  L 

Butt,  Q.O.  and  Witt  for  defendant-Em"! 
not  a  sufficient  receipt  and  acceptance  i(J*l*r 
comprised  in  clauses  4  and  5  of  the  «f" 
tha  24th  June  1876  to  take  the  contract 
Statute  of  Frauds.  Benlhall  v.  B«™  lUif 
423)  is  inpoint.  There  it  was  held  iombt*"*]- 
ance  of  a  delivery  order  by  tbe  vendee  of"^ 
not  a  sufficient  acceptance  of  the  aiw  em 
the  statute.  The  property  in  the  m«"1 
passed  to  the  vendee  until  long  sfter  *  1 
Sept.,  when  the  levy  was  made,  ta**Jl 
sheriff's  officer,  being  in  possession,^* "| 
the  vendor's  agent  to  hold  the  gwd*  s^ 
vendee.  The  goods  are  in  eastaaa  kj*fj 
owner,  though  no  doubt  he  has  s  spa* 
perty    in    them,  cannot   give  possesss 

on  Sales,  2nd  edit.  228,53; 
Hill,2Cr.  4M.  530; 
Vution;  Rt  ~        '    ~ 

57,  Bank. ; 

Giles  v.  Cover,  9  Bin^.        ,  . 

As  to  the  transfer  of  the  Edhem,  the  "**j3 
have  been  registered  under  the  Merchant  *>n 
Act  1854  (17  A  18  Tict.  c.  154},pU*l",a 
The  Edhem  was  a  "  ship,"  although  Wti" 
and  belonged  to  a  British  owner.   T — 
of  her  was  therefore  void.     Sect  7 
Sale  Act  1854  defines  "  bills  of  sale,"  ba1 
include  transfers  or  assignments  of 
vessel.     By  that  expression  is  men 
transfer,"  otherwise  the  mischief  » 
Bills  of  Sa'e  Aot  would  still  e  . 
the  ship  i     not  registered  nndej 


the  plaintiffs,  the  bank,  became  purchasers  of  a 
going  concern  expressly  bo  found,  and  they  were 
to  take  everything  that  constituted  a  part  of  that 
going  concern,  and  unless  they  got  one  part,  there 
was  no  reason  for  saying  that  they  would  have 
taken  the  oilier  part,  and,  although  it  is  a  rule 
that  where  something  remains  to  be  done  nnder 
the  contract  the  property  does  not  pass,  that  rulo 
is  admitted  to  exist  only  where  there  is  nothing 
to  show  a  contrary  intention.  Now  I  am  of 
opinion  here  that  both  these  parties  intended 
that  the  property  should  pass,  or,  at  all  events, 
that  all  the  articles  comprised  in  clause  4 
should  pass,  although  it  was  necessary  to 
take  some  steps  to  ascertain  the  precise 
amount  which  waa  to  bo  paid.  That  being 
so,  the  Messrs.  Dudgeon,  the  executors,  and 
the  committees,  having  agreed  that  the  plaintiff 
should  take  and  have  possession,  and  as  they 
did  take  and  have  possession,  I  cannot  bnt  agree 
that  the  property  did  pass ;  and  I  am  clearly  of 
opinion  that  the  property  mentioned  in  clause  4 
did  pass. 

Then  the  question  arises  also  whether  there 
was  a  good  contract  under  the  Statute  of 
Frauds.  I  will  not  deal  with  the  point  which 
was  put  by  my  Lord  except  to  say  that  it  was  im- 
possible to  suppope  that  an  execution  debtor 
cannot  make  an  effectual  ealc  of  his  goods  to  a 
purcbsHer  because  they  arc  in  the  possession  of  the 
sheriff.  If  he  can  make  an  effectual  sale,  and  if 
there  can  be— not  a  delivery  in  one  sense— but 
an  actual  acceptance  of  the  goods  within  the 
Statute  of  Frauds,  it  certainly  took  place  here. 
But  I  am  also  of  opinion  that  the  delivery  and 
acceptance  of  the  goods  comprised  in  article  4  of 
the  contract,  ii  i)d  the  payment  of  the  sum  mentioned 
in  clause  5  was  a  sufficient  acceptance  of  part  and 
part  payment  to  satisfy  the  Statute  of  Frauds. 
Beoltv.  TlieEotltvn  Count  in  Itailmay  Company  (12 
M.  &  W.  33)  is  in  point.  The  marginal  note  is 
"  where  an  order  is  given  for  goodB,some  of  which 
were  ready  at  the  time  of  the  contract,  and  the 
goods  are  to  be  manufactured  according  to  oi  " 


officer  of  Customs  shall  grant  a  clear 
on.  So  that  the  consequence  of  no 
is  that  you  do  not  get  the  benefit  of 
ownership.  Now  what  follows?  Th 
not  say  "  no  ship  or  share  therein  t 
ferred  except  by  bill  of  sale,"  bat, ' 
ship,  or  any  share  therein,  when  d 
persons  qualified  to  be  owners  of 
shall  be  transferred  by  bill  of  sale." 
applicable  where  the  snip  is  a  register 
ship  was  not,  and  if  there  was  soma 
register,  which  I  think  there  was  cl 
statute  does  not  say  that,  because  tl 
has  not  been  observed,  the  ship 
assigned.  Moreover  it  should  be 
that  the  whole  of  this  is  one  pitee  i 
It  proceeds  to  say,  '"  every  bill  of  salefi 
of  any  registered  ship  or  of  an;  share 
dnly  executed  shall  be  produced  to  il 
the  port  at  which  the  ship  is  registi 
with  the  declaration  hereinbefore  r 
made  by  a  transferee,  and  the  n 
thereupon  enter  in  the  register  bo 
of  the  transferee  as  owner  of  the  i 
comprised  in  auch  bill  of  sale  and  sbi 
fact  of  such  entry  having  been  mi 
on,  and  all  bills  of  sale  of  any  ship  ■ 
ship  shall  be  entered  in  the  regist 
the  order  of  their  production  ti  t 
I  rather  think  that  the  consequence 
that  is  that  a  subsequent  transfer 
brancer  takes  precedence ;  that  is.  w 
first  on  the  register  takes  precedence 
I  am  of  opinion  here  that  the  Dadg 
bound  to  register,  and  further,  if  the 
to  register,  there  is  no  prohibition  of  i 
otherwise  than  by  bill  of  sale,  be 
only  applicable  to  registered  ships, 
no  prohibition  or  assignment  of 
ships.  Farther,  and  in  addition  i 
Justice  Cotton  pointed  ont  that  un 
section  of  the  25  A,  26  Vict,  c  63,  n 
the  plaintiffs  would  be  entitled  to 
interest   in  this   ship    without   rag 


of  Sale  Act  had  been  conterminous  with  the 
Merchant  Shipping  Act;,  bo  that  yon  could  bare 
said  that  every  ship  which  is  not  to  be  dealt  with 
under  the  one  Act  must  be  dealt  with  under  the 
other,  then  the  ship  would  go  under  the  Bills  of 
Sale  Act.  But  the  Bills  of  Sale  Act  ia  not 
conterminous  with  the  Merchant  Shipping  Act. 
The  Bills  of  Sale  Act  excepts  all  ships;  that  is 
whether  British  ships  or  foreign  ships,  or  whether 
registered  ships  or  rot  registered  ships.  There- 
fore, although  the  ship  is  not  registered,  and 
although  the  transfer  is  not  within  the  Merchant 
Shipping  Act,  yet  it  is  a  ship,  and  is  excepted 
from  the  Bills  of  Sale  Act.  Therefore  a  ship 
unregistered  is  a  thing  tbe  transfer  of  which  is 
not  dealt  with  cither  by  the  Merchant  Shipping 
Act  or  the  Bills  of  Sale  Act,  and  goes  according 
to  tbe  common  law,  and  the  transfer  is  good, 
although  there  has  been  no  registration  at  all. 

I  think  on  every  point  of  view  the  appeal  must 
fail,  and  the  judgment  of  the  court  below  must 
be  affirmed. 

Cotton,  L.J. — I  am  of  opinion  that  the  appeal 
must  fail.  I  will  first  deal  with  the  ship,  because 
there  are  considerations  affecting  the  other  points 
which  do  not  affect  the  ship. 

The  first  question  is  this,  whether,  putting 
aside  the  Bills  of  Sale  Act,  the  bank  had  a 
good  and  valid  title  to  tbe  ship.  The  instru- 
ment under  which  they  claim  is  the  instru- 
ment of  tbe  24th  May  1875,  and  that,  after 
reciting  (in  my  opinion  incorrectly)  what  are 
supposed  to  be  the  interests  of  the  Dudgeons, 
saye  this,  "  The  said  John  Dudgeon  hereby 
charges,  &c.,  &o."  (reading  down  to  words  "  as 
they  may  require.")  Now  in  a  Court  of  Equity 
that  would  be  a  good  contract  not  transferring 
the  property  of  the  ship,  but  giving  the  plaintiffs 
a  right  in  equity  to  say  that  whatever  interest  the 
firm  of  Dudgeons  had  in  the  ship  should  be 
transferred  to  them  as  a  security  for  their  debt 
Now  I  do  not  go  into  the  question  which  has 
been  dealt  with  as  to  whether  this  is  a  ship  which. 


clause,  but  only  in.  this  way :  alihe 
of  Sale  Act.  deals  with  bills  of 
ments,  and  transfers  (and  that 
exclude  that  which  ia  nut  an 
iu  law)  the  contract  is  neverlbelf 
tual  contract  in  equity,  giving 
a  right  to  the  thing  in  specie.  T 
this  exception,  "  this  Act  is  not  V 
following  documents,  that  ia  to  say, 
assignments  of  any  ship  or  vessel' 
thereof."  Does  this  document  oomi 
exception  P  I  am  of  opinion  that  it  d 
contended  is  this,  that  we  must  n 
way,  "  transfers  or  assignments  of 
vessel  duly  registered  under  the  Ad 
registration  of  British  ships."  Bat 
such  words  to  be  found.  It  is  tree 
time  this  Bills  of  Sale  Act  was  passw 
were  "  transfers  by  registered  billi  c 
now  they  are  "  transfers  affecting  I 
are  effectual."    The  Act  is  not  to  toe 


ct.  In  that  exception  yon  must 
word  "  assignment  to  that  which  d< 
port  to  be  a  transfer  of  the  legal  eatat 
is  one  iu  equity,  so  as  to  give  the 
right  to  have  a  transfer,  and  it  is 
limited  so  as  to  exclude  anything  wrV 
call  a  transfer  or  assignment  of  any  B 
My  opinion,  therefore,  is  that  it  is  no 
Bills  of  Sale  Act,  and  the  transfer  iiel 
to  give  tbe  bank  a  title  against  Lenai 

Now  we  come  to  tbe  other  things 
been  claimed,  and  I  confess  I  h 
difficulty  in  seeing  what  the  que* 
argument  before  us  was,  except  wi 
the  ship,  because  the  interpleader 
"  ascertain  what  was  the  title  to  all  tl 
machinery,  and  other  fixtures  erccto 
premises,  the  particulars  whereof  an 
a  schedule  to  be  delivered  to  the 
The  premises  are  those  included  in  a 
which  are  also  mentioned  in  the  cm 
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The  Oabnabvon  Castle. 


[Ot.  of  App. 


to  be  this :  "  I  do  not  claim  any;  fixtures 
h  are  effectually  comprised  within  the 
rity  granted  by  the  equitable  mortgagee  of 
leaseholds.  I  do  not  claim  what  was  par- 
ed and  paid  for  under  the  4th  clause  of  that 
pact,  but  there  is  something  else."  Now  the 
riause  of  the  mortgage  included  every  bit  of 
linery  which  was  on  the  leasehold  premises, 
he  mortgage  includes  "  all  machinery  ereoted 
>  be  erected  during  the  continuance  of  the 
•ity."  Chattels  would  not  be  effectually  passed, 
•ny thing  on  the  premises  must  either  be  in- 
id  within  the  mortgage  or  not  included  in  it. 
mortgage  covers,  and  effectually  covers,  all  fix- 
t ;  everything  else  must  be  within  this  4th  clause. 
ak  the  fallacy  of  the  whole  argument  consists 
is :  It  was  assumed  that  the  valuers  under 
1th  clause  were  to  select  what  should  be  found 

purchased  by  the  bank.  But  that,  in  my 
on,  is  wrong.    A  good  deal  of  the  argument 

the  property  passing  is  attributable  to  that 

Bat  alt  that  the  valuers  had  to  do  was  to 
s  what  under  this  4th  clause  was  to  be  pur- 
9d  and  identified.  They  were  to  go  upon  the 
uses  referred  to,  the  ironworks,  and  the  ship- 
r  to  value  everything,  which  was  effectually 
tod  by  the  mortgage.    That  is  what  they  were 

•  and  if  the  valuers  have  not  valued  all  they 
fc  to  have  done,  it  is  said  that,  in  consequence 
air  mistake,  the  Act  of  Parliament  does  not 

Under  the  order  made  by  Lush,  J.  there 
express  exclusion  from  the  operation  of  the 
'leader  order  of  all  loose  tools,  machinery, 
ad  goods  at  the  ship-building  yard  at  Mill- 
*ot  included  in  the  securities  of  the  Union 
of  London.  Now  it  is  said  that  was  only 
Lude  these  loose  chattels,  which  under  clause 
\ie  agreement  were  to  be  paid  for  by  the 
That  cannot  be,  because  those  loose  chattels 
mt  the  Sun  Iron  Works ;  and,  as  I  understand 
c3er  an  agreement  approved  by  a  Court  of 
^ry  and  in  lunacy,  a  payment  was  to  be  made 
»  Union  Bank  for  that  which  was  not  effectu- 
omprised  in  the  security,  putting  out  of  the 
*>n  those  chattels  for  which  25001.  was  to  be 
^hich  are  in  the  Sun  Iron  Works,  that  the 
fcls  in  the  ship-building  yard  were  to  be  so 
Lt.     The  learned  judge  (the  parties  being 

*  him)  excludes  those  from  the  interpleader 
»  and  I  rather  think  that  the  intention  was 
me  this  contention,  that,  although  these  were 
ma  which  prvmd  facie  passed  by  the  mort- 

yet  that,  as  between  landlord  and  tenant, 
pfould  not  pass  effectually  under  the  mort- 
so  as  to  oust  the  execution  creditor.  It 
l  to  me  that  the  only  question  that  can  arise 
regards  those  things  not  expressly  comprised 
e  mortgage  which  were  not  valued  by  the 
rs.  My  opinion  entirely  agrees  with  that  ex- 
ed  by  the  other  members  of  the  court,  that  the 
city  effectually  passed  by  the  contract.  There 
no  written  contract,  but,  assuming  that 
contract  was  one  which,  notwithstanding 
Statute  of  Frauds,  was  valid,  it  was  a 
act  that  related  to  certain  specific  things, 
ding  all  things  on  the  premises  which  were 
dffeotually  covered  by  the  mortgage.  It 
d  them  all.  All  that  was  to  be  done  by  the 
m  was  to  point  them  out.  They  were  only 
certain  the  value  of  those  things  which  were 
Deluded  in  the  contract ;  they  were  to  value 
ha  things  that    were   not   covered   by  the 


security  held  by  the  bank ;  and  then,  after  that, 
so  as  to  obviate  the  question  under  the  Statute  of 
Frauds,  although  the  sheriff  was  in  possession,  there 
was  an  interest  which  the  owner  of  the  property 
could  sell.  The  parties  acting  on  behalf  of  the 
lunatic  do  give  authority  to  the  bank  to  go  down 
and  take  possession.  The  bank,  having  taken 
possession  under  the  authority,  expressly  directed 
to  the  gatekeeper,  they  tell  him:  "Now,  you 
hold  these  things  for  us.  In  the  other  part  of  the 
case  it  was  said  that  was  a  most  effectual  attorn- 
ment. These  parties  did  hold  possession  of  the 
things,  subject,  it  is  true,  only  to  the  execution ; 
they  did  hold  possession  of  that  which  was  the 
subject  of  the  sale,  and  there  was  a  receipt  by  the 
purchasers,  so  as  to  prevent  a  difficulty  arising 
under  the  Statute  of  Frauds. 

Judgment  affirmed. 

Solicitors  for  the  plaintiffs,  Lyne  and  HoU 
man. 

Solicitors  for  the  defendants,  Pritchard  and 
Sons. 

SITTINGS  AT  LINCOLN'S  INN. 

Reported  by  J.  P.  Aspinaxl  and  F.  W.  Baixks,  E»*ra., 

BarriBten-At-Law. 


Friday,  May  31, 1878. 
(Before  James,  Baggallay,  and  Braxwbll,  L.JJ.) 

The  Carnarvon  Castle. 

appeal  from  proi1ate,  divorce,  axd  admiralty 

division  (admiralty  business). 

Practice  —  Security  for  costs  of  counter- claim  — 
Severance  of  action — Ship  and  cargo. 

Where  the  owners  of  a  ship  which  has  sunk,  and 
the  owners  of  the  cargo  laden  on  board  her,  join 
as  plaintiffs  in  an  action  against  anotlier  ship 
for  damages  sustained  by  collision,  the  Court  will 
order  the  claim  by  the  owner  of  the  ship  to  be  die* 
missed,  unless  security  for  the  counterclaim  is 
given,  but  wiU  allow  the  owner  of  cargo  to  proceed 
without  security. 
This  was  an  appeal  for  an  interlocutory  order  of 
the  judge  of  the  Admiralty  Division. 

On  the  1st  Dec.  1877  a  collision  occurred  between 
the  brigantine  Hazard  and  the  ship  Carnarvon 
Castle,  in  consequence  of  which  the  Hazard  sunk 
and  the  Carnarvon  Castle  sustained  damage.  A 
joint  action  was  commenced  against  the  Car- 
narvon Castle  on  behalf  of  the  Hazard,  and 
of  the  cargo  laden  on  board  the  Hazard.  Bail 
was  given  on  behalf  of  the  Carnarvon  Castle, 
and  she  was  released  from  arrest  about  the  6th  Dec. 
1877.  A  statement  of  claim  on  behalf  of  the  owner 
of  cargo  on  board  the  Hazard  was  delivered  on 
the  9th  Jan.  1878,  and  on  behalf  of  the  Hazard 
herself  on  the  17th  Jan.  On  the  8tb  Feb.  the 
defendants,  owners  of  the  Carnarvon  Castle,  ap- 
plied to  the  assistant  registrar  of  the  Admiralty 
Division  to  compel  the  plaintiffs,  owners  of  the 
Hazard,  to  give  security  to  answer  the  defen- 
dants' counter-claim  and  for  costs.  The  assistant 
registrar  ordered  security  to  be  given  in  1000Z. : 
the  security  not  being  given  on  the  20th  Feb., 
the  assistant  registrar,  on  the  application  of  the 
defendants,  ordered  a  stay  of  proceedings  until 
bail  for  the  amount  should  be  given.  On  the  12tU 
April  1878  the  plaintiffs'  solicitor  applied  for  leave 
to  continue  the  action  so  far  as  it  concerned 
the  cargo  laden  on  board  the  H.i*iid    not  with- 


I 


uarnarvon  uattte,  moved  tue  jadgo  in  court  to 
set  aside  the  above  order  made  in  chain  hers,  or  in 
the  alternative  for  leave  to  appeal  from  it.  The 
judge  gave  leave  to  Appeal. 

On  May  3,  the  defendants  gave  notice  that 
they  would  move  the  Court  of  Appeal  to 
reveres  the  said  order,  and  to  decree  all  further 

Sroceedings  to  be  stayed,  unless  bail  was  given  as 
irected  by  the  order  of  the  20th  day  of  Feb. 
187a 

May  31. — The  motion  came  on  for  hearing. 

Q.  Bruce,  for  appellants,  owners  of  the  Car- 
narvon Cattle.— In  this  case,  the  Hazard  being 
sunk,  1  h.we  had  no  opportunity  of  arresting  her, 
and  so  obtaining  bail  to  answer  my  claim.  Tbe 
order  of  the  registrar  of  20th  Feb.  was  a  perfectly 
good  order ;  the  interests  of  the  cargo  and  of  the 
ship  in  which  it  was  laden  were  joined  in  one 
action,  and  we  were  entitled  to  security  for  our 
counter-claim  or  cross  cause  (sect.  34  Admiralty 


costs  snouia  be  taken  »way. 

Butt,  Q.C.,  for  respondents,  wi 

James,  L.J. — It  is  admitted  thi 
cargo,  a  British  subject,  bad  sned 
dants  would  have  bad  no  claim : 
them,  as  they  could  have  uo  conn 
the  innocent  cargo.  The  fact  thi 
and  inconvenience,  and  maltiplii 
owners  of  tbe  ship  and  owners  o 
one  action,  does  not  alter  the  cod 
it  would  be  moat  inequitable  if 
the  undoubted  right  of  action  of 
be  defeated. 

Babq«llay  and  Bramwbll,  L.J 
Appeal  ditmi 

Solicitors  :  for  appellant*,  own. 
Oa$tU,  Porter  and  Clarke ;  I 
owners  of  cargo  taken  on  board  J 
Bm,  and  Ooioard. 


END  OF  VOL.  III. 
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of  War— Collision,  Hon.  21,  22,  28,  24, 
28,  29,  80,  31,  82,  33,  86,  89,  40,  41— 
its,  No.  3— Practice. 

ADVANCE  OP  FREIGHT. 
See  Marine  Insurance,  Nob.  10, 12. 

ADVANCES. 
See  Marine  Insurance,  Nob.  10, 12. 

AGENTS. 

r-party,  No.  1 — Marine  Insurance,  Noe.  1, 
2,  5— Sale  of  Ship,  Nob.  1,  2. 

AGREEMENT,  VALIDITY  OP. 
See  Salvage,  Noa.  1,  2,  3,  4,  5. 

ALLOTMENT  NOTE. 
See  Wages,  No.  1. 

APPEAL. 

on,  Nob.  22,  30,  31— Practice,  Nob.  1,  2, 
,  8,  9, 10, 11— Salvage,  Noa.  20,  22,  23. 

APPEARANCE. 
See  Practice,  No.  5. 

APPORTIONMENT. 
See  Salvage,  Nob.  5,  6,  24. 

APPROPRIATION. 

gnor  and  Consignee,  Nob.  1,  2 — Marine 
Insurance,  No.  13. 

ARREST  OF  SHIP. 
m  National  Character — Wages,  No.  7. 

ASSESSORS. 
See  Collision,  Nos.  22,  23. 

ASSIGNEES. 
See  Mortgage,  No.  5. 

ASSIGNMENT. 
»,  No.  23 — Stoppage  in  Transitu,  No.  1. 

AVERAGE. 
iX  Average — Marine  Insurance,  No.   22. 

BANKRUPTCY. 
ice,  No.  23Stoppage  in  Transitu,  Nos. 


UL,  N.  S. 
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BARGE. 

See  Collision,  No.  It— Thames  Navigation. 

BARRATRY. 
See  Marine  Insurance,  Nob.  3,  4. 

BILL  OF  EXCHANGE. 
See  Sale  of  Goods,  Nob.  5,  6. 

BILL  OF  LADING. 

See  Carriage  of  Goods,  Nob.  4,  5,  6,  7,  8, 11, 12, 14 
— Sale  of  Goods,  Nob.  5,  6,  7,  8,  9 — Stoppage  in 
Transitu,  Nob.  1,  2,  3. 

BILLS  OF  SALE  ACT. 
See  Sale  of  Ship,  No.  5. 

BOARD  OF  TRADE. 
See  Discipline,  Nob.  1,  2 — Salvage,  No.  7. 

BOOTY  OF  WAR. 

Distribution — Order  in  Council — Admiralty  Jims- 
diction. — When  the  Crown  grants  to  captors  booty 
of  war  and  by  Order  in  Council,  under  3  &  4 
Vict.  o.  65,  a.  2,  refers  the  claims  of  all  parties 
whomsoever  to  the  property  captured  to  the 
Judge  of  the  Admiralty  Court,  who  is  to  take 
into  consideration  any  capture  which  may  have 
been  made  of  any  property  daring  the  opera- 
tions by  any  of  the  claimants,  and  is  to  make 
snoh  order  as  to  him  Bhall  seem  right,  both  in 
regard  to  the  persons  who  are,  and  the  propor- 
tions in  which  such  persons  are  entitled  to  share 
....  reserving,  however,  to  H.M.  the  right  to 
direct  the  rates  or  scale  of  distribution  according 
to  which  the  property  or  the  proceeds  thereof  is 
to  be  repaid  to  the  several  ranks  of  the  force  or 
forces  to  which  snoh  property  may  be  adjudged, 
and  the  court  proceeds  to  adjudge  certain 
claimants  entitled  to  share,  and  in  pursuance 
thereof,  sums  of  money  on  account  of  the  booty 
are  distributed  among  the  successful  olaimants ; 
the  High  Court  has  no  jurisdiction,  on  the  applica- 
tion of  the  successful  claimants,  complaining 
that  the  Government  have  refused  to  pay  over 
and  distribute  the  remainder  of  the  booty,  to 
order  that  such  remainder  be  brought  into  the 
registry  of  the  court  to  abide  the  event  of  the 
suit;  under  snoh  an  order  the  court  has  no 
power  of  distribution.  (Adm.)  Banda  and 
Kirwee  Booty  page 

BOTTOMRY. 

1.  Communication  with  owners  of  cargo—Extent  of 
— Repairs. — A  statement  by  the  master  of  the 
injuries  sustained  by  his  ship  and  of  the  repairs 
necessary,  is  not  a  sufficient  communication  with 
the  owners  to  justify  him  in  giving  a  bottomry 
bond  upon  the  ship  and  cargo,  if  unaccompanied 
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by  a  statement  that  iuoh  bond  if  necessary. 
(P.O.)  Kleinwort  and  other*  w.  The  Oassa 
MariHima  of  Genoa  page 

2.  Communication  with  owners  of  cargo— Duty  to 
supply  funds. — The  mere  receipt  by  the  owners  of 
the  cargo  of  general  information  that  the  ship  is 
damaged  and  in  need  of  repairs,  does  not  impose 
upon  them  the  duty  of  supplying  money  for  such 
repairs  without  further  information.  The  Onward 
(ante,  vol.  1,  p.  540 ;  38  L.  T.  Bep.  N.  S.  206; 
L.  Rep.  4  A.  A  E.  38)  affirmed  and  followed. 
(P.C.)  Kleinwort  and  others  v.  The  Cassa 
Marittxma  of  Genoa  358 

3.  Practice — Original  bond  to  be  produced. — In  all 
bottomry  actions  it  is  necessary  that  the  original 
of  the  bond  should  be  produced  at  the  hearing. 
(Adm.)     The  Rowena 506 

See  Wages,  No.  7. 

BRITISH  SHIP. 
Seo  National  Character — Sale  of  Ship,  No.  4. 

BROKERS. 
See  Marine  Insurance,  No*.  1,  2,  4. 

CARGO. 

See  Carriage  of  Goods,  Nos.  4,5,  7,  8,  9, 10, 11, 12, 
15— Charter-party*  Nos.  2, 3, 4,  5 — Consignor  and 
Consignee,  No*.  1,  2 — Marine  Insurance,  Nos.  7, 
8,  12.  13,  17,  18,  23,  23,  26— Mortgage,  No.  6— 
8aU  of  Goods— Salvage,  Nos.  13,  14, 15, 16, 19. 


CARRIAGE  OF  GOODS. 

1.  Act  of  God — Definition  of. — A  loss  occasioned  by 
the  .act  of  God  is  a  lots  arising  from  and 
occasioned  by  the  agency  of  nature,  which  cannot 
be  guarded  against  by  the  ordinary  exertions  of 
human  skill  and  prudence,  so  as  to  prevent  its 
effect.     lOt.  of  App.>  Suf+nt  t.  Smith    

2.  cVni?tj*>«»  carrier — JV'tivr',,  fvy."»»i«?  the  realm — 
L»V  »*'.*y. — The  common  law  liability  of  a  carrier 
attaohe*  to  a  contract  for  carriage  to  a  place 
without  the  realm.    vC.P.  Piv.>    Xa;*')?  t.  SmtrH 

3.  cVmth^i  iM^nkr* — 5*Ai"M^ir — JXvno?*  id  mare 
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—  Xiv ! i,yi»v —  Vm '.*  cf  m\x . — Where  a  steamship 
company  oarrrini:  gvxvls  a*  common  carriers  carry 
a  mare,  which  viurin^  a  storm  is  injured  so  that 
*hc  die*,  an  A  the  jury  £od  that  the  injury  was 
caused  partly  by  bad  weather  and  partly  by  the 
fright  and  struggliug  of  the  mare,  and  that  there 
wa*  no  r.Cjrliprnce  on  the  part  of  the  carrier*,  the 
latter  are  not  liaKe  for  the  lose  of  the  mare.    vCt- 

of  App  N     \\vsr  t.  >Si:\    

4.  fVi  .■/.■,!.?•  v — y*.yyT\,'%$ — Ear*. — A  shipowner 
i*  UaKe  for  damage  to  cargo  by  rats  unless 
expressly  exempted  by  the  bill  of  lading,  snch 
damag?  not  bcir^r  a  rvri'.  of  the  «**.  ..Am.  Rep  ^ 
Y"V  Ki^im  iVi-C.tm;  yT'.*5  t  •?•">*■:  r:  .i*.      ..    . 

o.v  \.<. — The  cccmoc  form  ir  a  Vi"  of  jktin^r  **  no: 
a*xv-r.ntaV:e  for  ^^Wkage  "  exemrt*  tb?  shirewner 
on'^r  freer.  liab*.l:ty  for  *.o*s  xW-nrrirg  re  tie  jealy 
pa/bag*.  an.:.  to:  for  ianagv  d.-ne  v  ^th*r  r*ck- 
agw  :t  a  >.;n:i  c*. taring  O.F  I^x  r>-**  t. 
V.-.',  *  "  "     .. 

^  K  "  **  *.-.-■-%  .- —  }*.-r.  •■ .- i.s  —  ir.: — -;  i  ^  .- «  $.■» % 
iv -" »  -..5S* —  T*  <***  ..'  ■  .v-- "^ .-•»  —  V;  >-.  —•.■  <*.*  — In 
tr-f  *Ssyr..v  of  fxrres?  w.r.:.*  Tc  :be  .vnTrarr.  a 
r*..  oc  j*.Y.r.g  .nv...v<  a  warrantr  .*£  *rt*w.*rthiz>t*< 
a:  t>w  ^=*  oi  :i^  saiV.rx  ."  *.b*  si-.r  asi  aL  lie 
<XMc3soa*  :z '.:  cts5  Sf  taken  to  refer  n?  a  r«r»>S 
*«^ft*^;nfn:  tc  tie  sa^ng  ;d  ii»e  slir  w-.Vi  tie 
f.xv»  oa  Kiard         H   oc  1.         >  *  i  zrZ  jew:w- 


1?S 


4» 


v^T 


t"  c 


shipped  under  a  Mil  of  lading  oontsiaitf  n 
oeption  of  "  perfls)  of  the  seas,  howsfsr  essi,1 
during  the  rojage,  the groods  are  dsaajsifc/stl 
water  gettixig  to  the  oargo  through  s  pota^l 
gently  fastened  by  one  of  the  crew,  aidtsi  jq 
And  to  that  effect,  and  no  more,  sum  isisji 
not  enough  to  justify  a  Terdiet  for  me  s^sstf 
as  there  most  be  a  finding  thattfce  ship  mi 
worthy  on  learing  the  port  of  loading.  (EcfDl 
Steel  and  another  t.  The  8toM  Use  8tme*\ 
Company ~je 

8.  Damage  to  cargo — BUI  of  lading— u  Owl  «s> 
and  condition — "  Weight,   contents,  asi  m\ 
unknown  " — Onus  of  proof. — A  master  cfosji 
bffl  of  lading  in  which  it  ia  stated  that  tb pel 
were  "  shipped  in  good  order  and  oaa&xn,'"* 
which  oontains  a  memorandum  of  "  we^k, » | 
tents,  and  Talue  unknown,"  admits  tfasi,Mfci  | 
can  be  seen  externally,  the  goods  an  sVpsiij 
good  condition,  and  if  they  arrire  dusif«&| 
onus  lies  upon  the  shipowner  to  exes* 
from  the  damage.     The)  Peter  der  Qnsm 

9.  Damage  to  caryo— Charter-party— F«nii 
cleaned — Mode  of  cleaning — Bvidema—Vhm*  | 
a  charter-party  it  is  provided  that  **■  * 
stood  that  the  Teasel  is  now  bouadto 
with  a  oargo  of  petroleum  in  barrels;  wssil 
be  cleaned  as    customary  prerioui  to  bsjl 
homeward  oargo/'  and  the  hossewsri  o9f| 
damaged  by  petroleum,  the  fact  that  < 

be  and  are  clean  wed  eo  that  their  onfos  M 


that  the 

Rep.)     The  Barque  Carioita ;' Bliss  t.  free 
10.  IXaaao^e    to   careo--->JEsrepfed  penlt-Atf 

to  oargo  oteanoaei  9f 


by  reason  of  the  place  mwmeaiisi 
it  it  exceptionally  liable  to  such  daasfeai 

weather.     (Adm.)      The  Oquendo   -.. 

11.  Damage  to  cargo — Cesser  c/  liai-Ci^  «•"! 
Governing  law. — Where  by  a  bSl  of  laS=f  *l 
agreed  that  certain  goods  are  "to  be  as*] 
from  the  ship's  deck,  where  the  shii'i  *&* 
bility  shall  cease,  at  the  pert  of  K-'ccai 
Railway  Company,  aad  by  them  farwaris:  s  - 1 
and  at  the  aforesaid  statscn  deHrered  tt  i 
Xo  damage  that  can  b«  insured  sgiiss:r'k| 
paid  for.  nor  will  any  ^^^^  -v^arrer  be  *^* 
unleas  made  before  tie  goods  are  resenc.'  * 
the  goois  are  damaged,  no  A^  ess.  »^|| 
unless  the  damage  i»  discovered  befons 
from  the  ssaiaoii  as  T^  even  if  me  aa?1] 
latent:  and  this  ruling  is  app2iotb!e n Csa» 
a^thongh  differing  from  Preach  ati  Od* 
law.  if  the  ship   sw&d  b&l  of  ladac  art  &^J 

!   li  I^--«*oo^—  Jfe.irt-*— lor,    Sf  i^en-'> 

'       M    «•—!«.-*»    pf   ^u-rbrr. —Where.  tr^*| 

neg^genx  of  a   carrier  fcv  ms,  nod*  asM\ 

I       kirww    *-  -  "■ 

«r   cf  tbe  ecois   or 

is  roe  eatit.-«:  tt  r*^ 

bsrween  tb*  market  vara-  of  tb?  rxc«« 
t:1:  tc   have    r^ec    ternr^  &xi  *J» 


>r  asn«sgnee  rf  »  ^'1 


%WT< 


4»x|  ^r  r**-""!^ — ^K'bsa  px^as 


-^r  were  2*ct«*- 
At-t.  .  r«*e!rscnx  S.  -^*»         y\*  fr-ri: 

25  2.74Pe£C>  Sm  t^e  op^^bsstv  ccmzscsa 
twv  of  ta*  j»m»j^  «-_.  «^  ^_i^;  titimi 

» »»  **wa^^ 

if   \%.m     *r 
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by  whioh  they  are  to  be  taken  frpm 
Jo  by  the  consignee  as  they  oome  to  hand 
lagging,  the  facta — that  indorsee*  of  the 
ading  have  told  the  shipowner  that  they 
i  cargo  and  would  pay  the  freight,  that 
id  been  remonstrated  with  for  delay  in 
ffing,  and  had  been  told  that  there  would 
laim  for  demurrage  without  their  repu- 
their  liability — are  evidence  to  show  that 
donees  took  under  the  provisions  of  the 

lading,  and  are  liable  for  unreasonable 
;C.  P.  Div.)  Palmerr.  Zarjfi Brothers,  page  540 

ht  —  Charter-party  —  Delivery  short  of 
Hon  —  Non-acceptance  by  consignees. — 
by  a  charter-party  it  is  agreed  that  a 
lip  shall  load  a  cargo  at  an  English  port 
>oeed  to  Taganrog,  in  the  Sea  of  Azov,  or 

•  thereto  as  she  might  safely  get,  and 
the  same  afloat  at  an  agreed  rate  of 

5  and  the  ship  laden  arrives  at  Kertech 
n  finds  the  Sea  of  Asov  f  rosen  over,  and 
ing  able  to  reach  Taganrog  before  April, 
pes  her  cargo  at  the  custom  house  at 
i,  notwithstanding  the  protests  of  the 
ees,  and  the  consignees  afterwards  at 
rn  expense  carry  the  cargo  on  to  its  desti- 
the  shipowner  does  not  perform  his  oon- 

•  deliver  under  the  charter-party,  and  the 
ees  not  accepting  short  of  the  destination, 

no  right  to  freight  either  under  the 
-party  or  pro  rata  itineris.  (Ct.  of  App., 
ig  Q.B.)  Metcalfe  v.  Britannia  Ironworks 
%y 813,  407 

W — Sale  of  goods  at  intermediate  portr— 

d  loan — Indemnity — Pro  raid  freight. — 

a  master  carrying  goods  under  charter 

xt  at  an  intermediate  port  for  necessary 

the  owners  of  the  goods  may  either  treat 
ley  thereby  obtained  as  a  forced  loan,  or 
aim  an  indemnity  from  the  shipowner 
amount  that  would  have  been  obtained  at 
rt  of  destination;  and  if  they  elect  to 
i  as  an  enforced  loan,  the  shipowner  has 
n  for  pro  rata  freight ;  hence,  if  the  goods 
tch  more  than  they  would  have  done  at 
t  of  destination,  and  the  amount  realised 

over  to  the  owner  of  cargo  on  demand 
>y  them,  upon  the  figures  stated  in  an 
)  statement,  whioh  made  no  allowance  for 

to  the  shipowners,  the   latter   cannot 

this  pro  rata  freight  in  respect  of  the 
old.  (C.P.  Div.)  Hopper  v.  Burnest  and 
149 

ngers'  luggage— Railway  and  Canal  Traffic 
basonable  condition — Special  contract. — 
ggage  of  a  passenger  by  railway  comes 
sect.  7  of  the  Railway  and  Canal  Traffic 
A  (17  &  18  Vict,  o  31),  fixing  the  liability 
ray  companies  for  the  loss  of  or  injury  to 
rtioles,  goods,  or  things  in  the  receiving, 
ling,  or  delivering  thereof,"  and  no  con- 
therefore  limiting  the  company's  liability 
eot  of  such  luggage  is  binding,  unless  it 
ust  and  reasonable  one  "  and  be  embodied 
>cial  contract,  signed  by  the  passengers  or 
son  delivering  such  luggage  to  the  com- 
or  carriage.     (Ex.  Div.)      Cohen  v.  The 

Eastern  Railway  Company    248 

tigers'  luggage — Railway  and  Canal  Traffic 
legulation  of  Railways  Act — Railway 
y  owning  steamships. — By  sect.  16  of  the 
ion  of  Railways  Act  1868  (31  A  32  Vict, 
sect.  7  of  the  Bsilway  and  Canal  Traffic 
noorporated,  and  its  provisions  extended 
ide  applicable  to  luggage  eonveved  by 
nflmnairiiHi  on  board  steam  vessels  «—*! 


by  them  for  the  purpose  of  carrying  on  a  com- 
munication between  any  towns  or  ports.  Stewart 
v.  The  London  and  North-Western  Railway  Com- 
pany (19  L.  T.  teep.  N.  S.  302)  discussed  and 
distinguished.  (Ex.  Div.)  Cohen  v.  The  South- 
Eastern  Railway  Company  .page  248 

19.  Practice — Damage  to  cargo — Particulars. — In  a 
cause  of  damage  to  cargo  the  court  (Admiralty 
Division),  contrary  to  the  practice  of  the  High 
Court  of  Admiralty,  made  an  order  for  particulars 
of  the  plaintiff's  claim,  so  as  to  enable  the 
defendant  to  pay  into  court  in  respect  of  those 
items  of  the  claim  for  whioh  he  was  prepared  to 
admit  liability.     (Adm.  Div.)     The  Wetterhorn...  168 

20.  Railway  and  Canal  Traffic  Act  —  Railway 
company — Steamships  hired— Reasonable  stipu- 
lations— Sea  transit. — Where  a  railway  company, 
having  no  steamships  of  their  own,  make  a  con- 
tract with  a  person  to  carry  goods  of  that  person 
by  a  route  whioh  involves  a  sea  transit,  and 
procure  a  steamship  company  to  carry  the  goods 
over  the  sea  transit  for  them,  such  contract  is, 
as  far  as  regards  the  sea  transit,  governed  by  the 
Bailway  and  Canal  Traffic  Act  1854,  sect.  7,  and 
any  stipulation  in  it  whioh  is  unreasonable  is 
void,  and  hence  the  railway  company  cannot 
exempt  themselves  from  the  negligence  of  ser- 
vants of  the  steamship  company  during  the  sea 
transit.  (H.  of  L.)  Doolan  v.  The  Midland 
Railway  Company 485 

21.  Stevedore  —  Charter  and  sub-charter  —  Lia- 
bility of  shipowner. — Where  a  ship  is  chartered 
to  carry  goods  under  a  charter-party  containing  a 
clause  by  whioh  "  the  stevedore  is  to  be  nomi- 
nated by  the  charterer  but  to  be  under  the  con- 
trol of  the  captain  and  paid  by  the  owners,"  and 
the  charterer  sub-charters  the  ship  by  a  charter- 
party  containing  a  similar  clause,  and  the  sub- 
oharterer  appoints  the  stevedore,  who  acts  under 
the  personal  directions  of  the  master  and  owner, 
the  stevedore  can  recover  from  the  shipowner 
the  price  of  his  labour,  and  is  not  deprived  of  his 
right  by  sending  in  his  aooount  to  the  sub- 
charterer  by  whom  he  is  named,  such  aooount 
being  addressed  to  "  captain  and  owners."    (Ct. 

of  App.)    Eastman  v.  Harry  117 

22.  Warranty  of  seaworthiness— Shipowner's  con- 
tract.— In  whatever  way  a  contract  for  the  con-  - 
veyanoe  of  merchandise  be  made,  if  there  is  no 
agreement  to  the  contrary,  the  shipowner  is  by 
the  nature  of  the  contract  impliedly  and  neces- 
sarily held  to  warrant  that  the  ship  is  good  and 
in  a  condition  to  perform  the  voyage  then  about 
to  be  undertaken,  that  is  to  say,  that  she  is  sea- 
worthy or  fit  to  meet  and  undergo  the  perils  of 
the  sea  and  other  incidental  risks  to  whioh  she 
must  of  necessity  be  exposed  in  the  oourse  of  the 
voyage.     (Q.  B.  Div.)    Kopitofv.  Wilson 163 

23.  Warranty  of  seaworthiness  —  Carriage  of 
armour  plates — Duty  of  shipowner. — Where  & 
shipowner  agrees  to  carry  armour  plates  by  his 
ship,  and  they  are  stowed  by  his  servants,  and  in 
rough  weather  break  loose  and  go  through  the 
ship  and  sink  her  and  are  lost,  it  is  a  proper 
direction,  in  an  action  to  recover  their  loss,  to 
tell  the  jury  that  a  shipowner  warrants  the  fitness 
of  his  ship  when  she  sails,  and  it  is  proper  to 
ask  them  whether  she  was  (as  regards  the  plates 
carried)  reasonably  fit  to  encounter  the  ordinary 
perils  of  the  voyage  agreed  upon.  (Q.  B.  Div.) 
KopitofY.  Wilson 161 

CARRIER. 
See  Carriage  of  Qood*. 


CERTIFICATE  OF  MASTER. 
See  Discipline,  No.  2. 


CERTIFICATE  OF  REGISTRY. 

See  Master,  Not.  1,  3. 

CESSER  OF  LIABILITY. 

See  CWiw-parfy,  No*.  16,  17,  18,  W. 

CHARTERED    FREIGHT, 
get  Murine  Insurance,  Not.  10,  11,  12. 
CHARTERERS. 
See   Carriage  of  Good*.  No.   21— Courier-party — 


Practice, 'No."  EO—  Salvage,  Nob.  18,  33—  Was**. 
No.  1. 

CHARTER-PARTY. 
L  Agent— Owner — Evidence  of  liabi Hi ly.— Whore 
»  charter-party  in  mads  between  charterers  and 
(ieraoni  who  sign  "for  owners"  of  the  ship, 
correspondence  between  the  charterers  and  such 
persona  ie  admissible  in  evidence  to  show  that 
each  persons  in  themselves  the  owner*  and  not 
mere  agent*,  and  are  Uable  under  the  charter- 
party,     (C.  P.  Div.)     Ademt  v.  Mall... page  496 

2.  Cargo— Co  nifrriction—r'MjI  and  complete  cargo. 
—  Where  a  charterer  agrees  to  load  "  ft  [nil  and 
oompleto  cargo,  say  about  1 100  ton*,"  these  are 
word*  of  oontraot,  not  expectation  ;  and  bo  does 
not  contract  to  load  any  vessel  that  may  be 
tent  to  her  fall  capacity,  but  only  to  load  a*  fully 
ae  can  be  done  by  providing  about  1100  tons  ; 
hence  he  mnat  load  np  to  1100  ton*,  bat  he  need 
not  BU  the  ehip.     (C.  P.  Div.)     JforW.  t.  Lei-won  171 

3.  CtrnetriMli-m — Ohiiier  «f  digm-nt  j/imiJ* — Option 
o/  charterer— Rcasonal'tcnfli*.— A  oharter.party 
containing  the  words  "  the  ship  to  load  the  fol- 
lowing cargo  of  lawful  merchandise ;  a 

full  and  complete  cargo  of  sugar  in  bags,  hemp, 
or  oomprossed  bales,  and  (or)  measurement  goods 
not  exceeding  what  the  vessel  can  reasonably 
■tow  and  cany  over  and  above  her  tackles," 
give*  the  charterer  the  option  in  what  form  he 
will  tender  the  cargo,  provided  he  tenders  some 
or  all  of  tbe  goods  named  and  no  other*,  and  does 
not  present  a  oargo  of  any  kind,  oi  of  all  kinds 
together,  which  is  unreasonable  as  regards  the 
nature  of  the  goods  he  presents.  (H.  of  L.) 
Stanton  v.  Richardson  23 

4.  Construction — Obligatvni  of  thipovmer — Sea- 
worthinwi.— A  shipowner  entering  into  a  charter- 
party  to  carry  inch  a  cargo  is  bound  to  provide  a 
■hip  whiob  ie  reasonably  suited  to  curry  that  par- 
ticular cargo  and  is  staunch  and  seaworthy  for 
the  purposes  of  that  cargo,  and  most  be  kept  so. 
Hence,  if  the  charter-party  allow  wet  sugar  to 
be  loaded  and  the  ship  is  unflt  to  rooeivo  it,  and 
her  pomps  become  clogged  by  the  moisture  from 
the  cargo,  and  she  cannot  be  made  St  to  curry  the 
cargo  or  seaworthy  for  that  cargo  in  a  reasonable 
time,  the  charterer  may  throw  up  the  charter- 
party.     (H.  of  L.)     Id 33 

5.  Contract-— Partus— Jfistats—  Nam*  not  struct 
out — Reforming  contract.— Where  a  charterer 
sues  on  a  charter-party  and  the  shipowners 
answer  that  the  oharter-party  was  made  between 
the  defendant  and  a  third  party,  not  tho  plaintiff, 
it  is  a  good  reply  to  plead  that  tho  charter-party 
is  made  upon  a  printed  Form  ordinarily  used  by 
and  containing  the  name  of  the  third  party  as  a 
party  thereto,  and  that  the  plaintiff  and  defen- 
dant had  signed  the  document  inadvertently 
omitting  to  alter  or  strike  out  the  name  of  tho 
third  party.  There  is  no  necessity  to  reform  the 
ohartcr-party,  as  apon  tho  foot*  bate  shown  tbe 
court  will  treat  it  as  reformed.  (C.  P.  Div.) 
Brsstauer  v.  Harwich 355 

6.  Contract— Specified  time— Right  of  cancellation 
— The  charterer  of  a  vessel  chartered  for  a  speoi 


a  naovd  sa  *=il 
sot  hart  the  Teasel  on  tit  aaj  "P*>  ' 
entitled  to  cancel  the  charter.    ~ 

TuBy  r.  Howling    

7.  Damage*  —  Action  by  i 
charter-part  i|  againtt  cAai 
of  action  brought  fry  cenMignte.— Is  a  «■>• 
shipowner  strainer  a  charttrsr  "orsfssa.ii 
tract  in  not  naming  a  safe  port  to  txW  ss 
ing  to  charter. party,  tht  extra  sosB  d  a  ■ 
brought  by  the  consignee  against  las  asta 
not  unloading  at  the  port  ntJarl,  esl  si 
fully  contested  by  tbe  niaattr,  are  m*  H 
costs  having  been  recovered  from  lis  am 
recoverable  as  damage*  against  tbs  times 
less  he  has  expressly  authorised  tie  as* 
to  incur  the  ooste  an  his  behalf.  l.C.  ?. 
Evans  v.  Bullock  and  otlurt 

— Safe  port — Port  due*.— But  in  mri  t 
shipowner  is  entitled  to  recover  as  dassj 
diftarenoe  between  the  port  does  st  t» 
named  and  the  port  does  he  actually  \vA  i 
are  in  excess  of  the  former)  at  tbe  port  st 
discharged  the  oargo.  and  no  more,  ani 
head.     (C.  P.  Div.)    Evan*  t,  BuH«i  sai 

9.  Danvioss — Action  by  thipowntr  againii  & 
—Sofa  port — Dfftn  u  rraye- — Insurance.— Wl 
shipowner  has  in  such  a  case  ream 
demurrage  in  respect  of  the  delay  no  oe» 
he  cannot  recover  for  tbe  cost  of  insnnat 
the  port  named  to  port  of  actual  duchatl 
if  he  could  in  any  event),  as  sooh  is* 
being  on  ordinary  expense  of  the  shipowas 
taken  to  be  included  in  the  demurrage  ne 
(C.P.  Div.)      Evan*  v.  Bullock  and  etas* 

10.  Demurrage — Detention — DefanU  of  A 
—Bad  iBMtfcer.—  Where  a  ship,  bythios 
the  charterers,  is  prevented  from  loading 
ing  to  tbe  oharter-party  "  in  her  regoisj 
and  U  in  consequence  delayed  several  ds 
during  snob  days  bad  weather  come*  to 
she  is  still  fnrther  delayed,  the  charterers 
possible  in  damages  ae  demurrage  tor  11 
tion  of  the  ship  during  the  bad  weathers 
for  tbe  detention  during  the  previous  da 
sequent  upon  the  default.  (Ex.  Div.)  ■ 
Adameon  and  another ... ..♦,« 

11.  Dnnurragt  — Detention,  at  port  of  loaiiim 
of  loading  not  fixed — Charterer' t  liabim 
word  "  demurrage  "ins  charter-party  I 
time  for  discharge  and  giving  a  lien  '.■' 
rage,  doo»  not  include  detention  at  tta 
loading,  unless  the  time  of  loading  it  fix 
can  be  gathered  from  tbe  oharter-part) 
tho  charter.party  contains  a  clause  « 
the  charterer  from  liability  on  the  coses 
the  loading  no  action  will  n  1*1  m  a  art 
respect  of  such  detention. 
Falli 

12.  Demurrage— toy  days — Sunday- 
— In  a  charter-party  by  which  it  ii 
loading  and  discharging  of  the  sail 
fast  as  tho  steamer  can  work,  but  a  ■ 
seven  days  to  be  allowed  the  ohs 
days  on  demurrage  over  and  above  tl 
days  at  251.  per  day,"  "lying  days" 
days,  and  do  not  iuolnde   Sundays.    | 
iii.tj'c.j'     Stt'iitiithip     Compar 
another 

[3.  Denvr rage— Part    of    t 
part  of  a  day  on  demurrage  ii 
'  .r  the  whole  of  tho  day.      (Q.B.) 


,    —Lay  daye — Bad  i 
— Where  by   a  ohs 
f  days  is  allowed  V 
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oontraot  is  implied  on  his  part  that 
dme  when  the  ship  is  at  the  usual 
scharge  he  will  take  the  risk  of  any 
ioissitudes,  including  bad  weather, 
'  occur  to  prevent  his  releasing  the 
e  expiration  of  the  lay  days.     (Q.B. 

is  and  others  v.  Byers page  147 

ge — Loading — "Stiffening" — Construc- 
nre  a  charter-party  provides  that  a  ship 
loaded  at  the  average  rate  of  75  tons 

working  day Stiffening  ooal, 

,  to  be  supplied  at  ship's  expense  at 

40  tons  per  clear  working  day  after 
doe  is  given  to  the  charterer's  agent 
ig  required,  but  all  days  on  which 
soal  is  taken  on  board,  or  the  ship  is 
or  the  same,  to  be  excluded  in  the 
m  of  the  said  working  days  allowed 
r ; "  the  putting  stiffening  ooal  on 
'loading"  within  the  charter-party, 
Tage  is  payable  under  a  demurrage 
.respect  of  the  neglect  to  supply 
ooal,  thus  causing  a  detention  of  the 

of  App.)  Sanguinetti  v.  The  Pacific 
igation  Company     800 

of  charterer  to  cease  unloading — 
— Lien — Exemption  of  charterer. — But 
3harter.party  further  provides  that  the 
"  to  have  a  lien  on  the  cargo  for  all 
i  demurrage  due  under  this  agree- 
1  that  "  all  liability  of  the  charterers 

as  soon  as  the  cargo  is  on  board," 
j  of  the  oharterer  for  such  demurrage 
he  completion  of  the  loading,  and  the 
s  only  remedy  is  by  means  of  the 
ten.  (Ct.  of  App.)  Sanguinetti  v. 
im  Navigation  Company    300 

of  charterer  to  cease  on  loading— 
-Lien  for  freight,  demurrage,  fc. — 
—Effect  of. — Where  a  charter-party 
he  words,  "  This  charter  being  oon- 
ihe  said  A.  and  B.  for  and  on  behalf  of 
rty,  it  is  agreed  that  all  liability  of 

shall  cease  as  soon  as  the  cargo  is 
vdingexoepted,  the  owners  and  master 
el  agreeing  to  rest  solely  on  their  lien 
o  for  freight,  demurrage,  and  all  other 
ich  lien  it  is  hereby  agreed  they  shall 
le  oharterer  is  liable  for  all  undue 
>efore  the  cargo  is  completely  shipped, 
e  shipowner  has  a  lien  on  the  cargo 
r  not.  (Q.  B.  Div.)  Lister  v.  Van 
m    "145 

of  charterers  to  cease  on  loading — 
nption — Effect    of. — A  oharter  -  party 

the  clause,  "The  liability  of  the 
to  cease  as  soon  as  the  cargo  is  on 
ided  the  same  is  worth  the  freight  at 
discharge,  but  the  owners  of  the  ship 
i  absolute  lien  on  the  cargo  for  all 
A  freight,  and  demurrage,  which  they 
bound  to  exercise,"  exempts  the 
from  all  liability  after  the  ship  is 
i  in  respect  of  breach  of  contract  for 
ihipowner'B  lien  would  give  no  remedy. 
>.)    French  and  another  v.  Qerber  and 


of  charterer  to  cease  on  loading — 
also  consignees — Bill  of  lading  — 
— Where  a  charter-party  provides  for 
of  liability  of  the  charterers  on 
1  payment  of  advance  freight  at  the 
pment,  and  the  bills  of  lading  make 
sliverable  "  onto  order  or  aligns,  he 
ring  freight  and  other  conditions  as 
•party,"  end  the  cargo  in  loaded,  and 
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advances  paid,  and  the  charterers  become  con- 
signees also,  they  are  nevertheless  exempted 
from  the  payment  of  freight,  the  bill  of  lading 
making  no  new  oontraot.  (P.  C.  Div.)  Barwick 
v.  Bwrnyeat,  Brown,  and  Co page  376 

20.  Lighterage — Contract — "Merchant's  risk  and 
expenses  " — "  Cargo  at  A.  as  customary  " — 
Custom. — Where  a  charter-party  stipulates  that 
a  ship  shall  load  a  full  cargo  at  one  of  several 
ports,  including  A.,  the  cargo  "to  be  brought 
to,  and  taken  from  alongside  at  merchants'  risk 
and  expense,"  and  these  words  are  in  print,  and 
the  charter-party  further  contains  the  words 
"cargo  at  A.  as  customary"  in  writing,  the 
latter  words  work  an  exception  to  the  former, 
and  if  the  custom  at  A.  is  for  the  shipowner  to 
repay  to  the  oharterer  any  reasonable  lighterage 
paid  by  him,  the  charterer  can  recover  the  same 
from  the  shipowner.  (Q.B.  Div.)  Scrutton  v. 
Childs 37S 

21.  Loading — Breach  of  charter — Foreign  Govern- 
ment— Liability  of  shipowners. — Where  a  charter- 
party  provides  that  a  ship  shall,  after  loading 
dead  weight  at  a  port,  proceed  to  a  first-class 
Spanish  port  where  "  a  steamer  with  cargo  from 
a  foreign  port  can  load  at  by  Spanish  law  without 
risk  of  detention  by  Customs  authorities,"  and 
the  ship  having,  as  known  to  the  oharterer  when 
making  the  oharter-party,  loaded  Government 
stores  at  the  first  port,  is  ordered  to  Valencia, 
and  is  there  unable  to  load,  by  Spanish  regula- 
tions prohibiting  ships  carrying  stores  from 
loading;  the  shipowner  commits  no  breach  of 
oharter  in  not  loading,  and  the  oharterer  cannot 
recover  against  him.  (Ct.  of  App.)  Cunning- 
ham y.  Dunn  and  another    595 

22.  Seaworthiness — Warranty — Time  of  sailing. — 
The  warranty  of  seaworthiness  implied  in  a 
oharter-party  attaches  at  the  time  of  the  ship's 
Bailing  on  her  voyage  and  is  not  exhausted  on 
her  proceeding  in  a  seaworthy  condition  to  her 
loading  berth.     (Q.  B.  Div.)     Cohn  v.  Davison...  374 

23.  Shipowner — Charterer — Demise  of  ship — Lia- 
bility of  shipowner — Terms  of  contract. — Where 
a  shipowner  lets  his  ship  to  a  charterer  under  a 
oharter-party,  by  which  the  shipowner  is  to  pro- 
vide a  full  orew  and  pay  them  their  wages,  and 
to  find  all  ship' 8  and  engine  stores,  and  the 
oharterer  is  to  find  coals  for  the  engines,  and  to 
have  the  direction  of  the  ship  for  the  purposes  of 
trading  between  certain  ports,  the  shipowner 
remains  responsible  for  the  negligence  of  the 
crew  who  are  his  servants.  (C.  P.  Div.)  The 
Omoa  and  Cleland  Coal  and  Iron  Company  v. 
Huntley    501 

24.  Warranty  of  class — Time — Duration — Insu- 
rance on  cargo. — Where  a  oharter-party  describes 
a  ship  as  newly  olassed  •'  A  1  J,  record  of  Ameri- 
can and  Foreign  Shipping  Book,"  such  descrip- 
tion is  only  a  warranty  that  she  is  so  olassed  at 
the  time  of  the  making  of  the  oharter-party,  but 
is  not  a  warranty  that  she  is  rightly  or  will  con- 
tinue so  olassed.  Hence,  if  shortly  after  the 
making  of  the  charter-party  the  certificate  of 
classification  is  cancelled  and  the  charterers  can- 
not insure  on  cargo,  there  is  no  action  for  breach 
of  charter-party  against  the  shipowner.  (Ct.  of 
App.)    French  and  Sons  v.  Newgass  and  Co 574 

See  Carriage  of  Goods,  Nos.  15,  21 — Collision,  No. 
7 — Marine  Insurance,  Nos.  10,  12 — Wages,  No.  1. 

COLLISION. 

1.  Assistance  to  injured  vessels — Merchant  Shipping 
Act  1873.— The  Merchant  Shipping  Act  1873  (86 
&  87  Vict,  c  85),  s.  16,  having  imposed  upon  the 
master  of  every  ship,  in  oase  of  collision  with 
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another  ship,  a  duty,  "  if  and  so  far  as  he  can  do 
to  without  danger  to  his  own  vessel,  crew,  and 
passengers  (if  any),  to  stay  by  the  other  vessel 
until  he  has  ascertained  that  she  has  no  need  of 
further  assistance,  and  to  render  to  the  other 
vessel,  her  master,  crew,  and  passengers  (if  any), 
such  assistance  as  may  be  practicable  and  as  may 
be  necessary  to  save  them  from  any  danger 
caused  by  such  collision ;"  this  duty  is  not  dis- 
charged by  a  steamship,  where,  it  being  practic- 
able and  safe  to  lower  a  boat  to  render  assist- 
ance, although  possibly  dangerous  to  stay  by  the 
injured  ship,  she  continues  her  voyage  without 
lowering  her  boat,  and  merely  hails  and  signals 
for  other  vessels  to  go  to  the  assistance  of  the 
injured  ship.     (Adm.)     The  Adriatic page     16 

2.  Assistance  to  inured  vessels — Merchant  Shipping 
Act  1873 — Onus  of  proof — A  ship  failing  to  render 
assistance  to  another  with  which  she  has  been  in 
collision,  and  showing  no  reasonable  cause  for 
such  failure,  will  be  held  to  blame  for  the  col- 
lision, unless  proof  be  given  to  the  contrary  on 
her  behalf.     (Adm.)     The  Adriatic 16 

8.  Compulsory  pilotage — Burden  of  proof — Contri- 
butory negligence. — In  oases  of  collision,  if  it  be 
proved  on  the  part  of  the  defendants  that  the 
accident  occurred  through  the  fault  of  a  pilot 
oompulsorily  employed,  the  burden  of  proving  that 
the  defendants  have  been  guilty  of  contributory 
negligence  lies  on  the  plaintiffs,  and  they  must 
■how  such  negligence  either  by  direct  proof 
adduced  by  themselves  or  from  facts  proved  in 
the  defendants'  evidence.  The  Zona  (16  L.  T. 
Bep.  N.  S.  158 ;  L.  Bep.  1  P.  C.  426 ;  2  Mar. 
Law  Cas.  O.  3.  479)  explained.  (H.  of  L.) 
Clyde  Navigation  Company  v.  Barclay  and 
others   390 

4.  Compulsory  pilotage — Contributory  negligence  of 
defendants  or  their  servants — Onus  of  proof. — 
When  the  defence  of  compulsory  pilotage  is 
relied  upon  in  a  collision  cause,  the  onus  of 
proving  negligence  on  the  part  of  the  defendants 
or  their  servants  causing  or  contributing  to  the 
collision,  is  on  the  plaintiff.  Clyde  Navigation 
Company  v.  Barclay  (1  App.  Cas.  790  ;  36  L.  T. 
Bep.  N.  S.  379)  followed.  The  Iona  (L.  Bep.  1 
C.  P.  432 ;  16  L.  T.  Bep.  N.  S.  158)  disapproved. 
(Ct.  of  App.)     TheDaioa 477 

5.  Compulsory  pilotage — Pilot — Duty  of — Vessel 
dragging. — Where  a  vessel  under  the  charge  of  a 
pilot  is  at  anchor  and  drags,  it  is  the  duty  of  the 
pilot  to  inform  himself  of  the  condition  of  affairs 
befere  taking  steps  to  avoid  damage  arising  from 
it,  and  not  to  wait  till  someone  reports  it  to  him. 
(Adm.)     The  Princeton 562 

6.  Compulsory  pilotage  —  River  Mersey  —  Vessel 
coming  from  sea — Docking. — Where  a  vessel 
coming  from  sea  into  the  river  Mersey  with  a 
pilot  on  board  is  prevented  from  docking,  in 
consequence  of  the  violence  of  the  wind,  or  want 
of  water,  and  anchors,  but  is  to  be  docked  as 
soon  as  circumstances  permit,  the  employment 
of  a  pilot  is,  under  the  Mersey  Docks  Acts  Con- 
solidation Act,  compulsory.  (Adm.)  The 
Princeton 562 

7.  Compulsory  pilotage  —  Falmouth  Harbour — 
Trinity  outport — Compulsion — Merchant  Ship- 
ping Acts. — Falmouth  Harbour  being  within  a 
Trinity  outport  district  for  which  pilots  were 
licensed  by  the  Trinity  House  prior  to  1854, 
pilotage  is,  by  the  Merchant  Shipping  Act  1854, 
compulsory  there  for  a  vessel  bound  from  a 
Mediterranean  port  to  the  port  of  Falmouth. 
(Adm.  Div.)     The  Juno 217 

.  Damages — Measure — Loss    of    charter-party — 
Deductions  —  Freight    earned  —  Expenses — Wear 


and  tear. — In  estimating  the  loss  nubmsllfi 
ship  in  a  collision,  a  charter-party,  pnrasf 
entered  into  contingent  on  the  arrival  of  tbsf 
on  a  fixed  date  at  another  place  but  eamsWty 
the  charterers  by  reason  of  the  delay  ootawi 
by  the  collision,  should  be  taken  into  eassa 
tion,  the  amount  recoverable  in  respect  tarf 
being  the  freight  that  would  have  bestes* 
under  the  charter-party,  less  dsdnriaai  k 
freight  actually  earned  after  repain  a4  fc 
expenses  and  saving  of  wear  and  tear,  *e.,iJi 
would  have  been  incurred  in  the  perfarwnwrf 
the  charter-party .  (Adm.)  The  Star  of  !%&*,& 

9.  Damages — Measure — Demurrage.  —In  tdflfc 
to  such  damages  the  shipowner  is  entidedfe 
demurrage  during  the  time  he  is  detibeifc 
repairs  at  the  usual  rate  allowed  to  ships.  (Affltf 
TheStar  of  India    ~ 

10.  Dock — Control  of  doekmaster— Duty  $  att- 
When  a  vessel  enters  dock  with  the  perns 
and  under  the  general  directions  of  the  4* 
master,  and  within  the  space  over  wtiii 
authority  by  statute  extends,  those  on  boeri  i 
her  are  bound  to  use  diligence  and  cue  to  asy 
out  the  directions  of  the  doekmaster  in  as » 
manner  as  to  avoid  doing  damage  to  *■ 
vessels.    (Adm.)  The  Cynthia — 

11.  Latent  defect  —  Absence  of  negUgmt-1 
liability. — The  owners  of  a  vessel  are  oat  Be* 
for  damage  caused  to  another  vessel  in  i  flcBe* 
occasioned  by  the  sudden  breaking  don  at  • 
apparatus  in  which  there  is  an  inherent  ass 
defect,  in  the  absence  of  anynegtigeme  s  * 
user  of  the  apparatus.  The  WUUam  Usim 
(ante,  voL  2,  p.  118  ;  L.  Bep.  5  P.  C  SB; » 
L.  T.  Bep.  K.  8.  355)  followed.  (Adn.)  A 
Virgo    — 

12.  Liability— Act  causing  collision— U*  ■ 
negligent  to  create  liability. — Before  s  paistf 
in  a  collision  cause  can  be  deprived  of  his  rij* 
of  recovery  against  a  negligent  defedtfify 
reason  of  an  act  done  by  the  plaintiff,  wife* 
which  the  collision  would  not  have  oceonei  i 
must  be  shown  that  such  act  of  the  phnrtiff  * 
negligent.     (Ct.  of  App.)     The  Sisters  

13.  Liability — Doekmaster — Tug — Pilot.— A  nsi 
leaving  dock  with  a  pilot  on  board,  andwi&a& 
space  over  which  the  doekmaster' s  »stsx3f 
extends  by  statute,  is  responsible  for  damagt* 
suiting  from  the  use  of  a  tug  of  insafta* 
power  by  her  master,  even  when  suchtn?  ■* 
the  general  employment  of  the  dock  cos?*?. 
there  being  no  obligation  on  the  dock  ooagsf 
to  supply  a  tug.     (Ct.  of  App.)     The  B6&  ~~ 

14.  Lights— Dumb  barge — Steamer  —  JfefHf** 
Presumption. — When  a  collision  occurs  bes*» 
a  dumb  barge  without  lights  and  a  steaoR «• 
dark  night  in  the  river  Thames,  there  is  bo  •> 
sumption  of  law  that  the  steamer  ia  to  bias*  I 
is  in  all  cases  necessary  for  those  wboesf 
negligence,  causing  a  collision,  on  the  pes*  «j 
another  vessel,  to  prove  it.  (Ct  of  Aj*T 
versing  Adm.)      The  Swallow  

15.  Lights  —  Overtaking    vessel  —  Light 
Signal.— It  is  primd  facie  the  duty  of  tt 
taking  ship  to  keep   out  of  the  way  of  • 
ahead  of  her,  but  if  the  latter  ship  sew* 
approaching  her  from  a  direction  where  btr 
are  not  visible,  and  which  vessel  she  nsi 
to  suppose  does  not,  in  fact,  whether 
good  look-out  or  not,   see    her  and 
come  into  collision  with  her,  it  it  her 
some  warning  to  the  overtaking  sUb» 
sarily  by  exhibiting  a  light,  but  by 
such  as  the  firing  of  a  gun,  the  sol 
or  otherwise,  which  win  indicate  bfl 
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yvertakJng  ship,  and  call  the  attention  of 
lip  to  the  danger  of  a  collision.  (P.G. 
dm.)     The  Anglo-Indian  page      1 

» —  Overtaking    vessel — Light    astern — 

—  Speed  —  Steamship  —  Bailing  ship, — 
?h  a  ship  is,  under  some  oironmstanoeB, 
x>  keep  a  look-out  astern,  and  to  show  a 
'  giTe  a  signal  to  another  ship  overtaking 
i  evidently  unable  to  see  her,  nevertheless, 
,  steamer  going  at  a  high  rate  of  speed  in 
ray  overtakes  a  sailing  ship  showing  no 
r  signal,  and  does  not  see  her  until  too 
avoid  a  collision,  although  keeping  a  good 
fc,  the  steamer  will  be  held  alone  to  blame, 
rer  rate  of  speed  would  have  given  the 

time  to  have  avoided  the  collision  npon 
f  the  sailing  ship.  (P.C.  from  Adm.) 
rl  Spencer  4 

— Signal — Steamer  coming  to  anchor- 
not  visible. — A  steamer  manoeuvring  to 
an  anchor  in  a  place  and  manner  such 
*  regulation  lights  cannot  be  seen  by  an 
thing  vessel,  is  bound  to  give  timely 
f  her  presence  by  showing  a  light  or  some 
lificient  means.  (Adm.)  The  Philotaxe  512 
i — Ship  aground— Duty  to  warn  vessels, — 

vessel  is  aground  in  a  place  where  her 
r  riding  light  cannot  be  distinguished  by 
hing  vessels,  and  where  vessels  are  not 
1  to  lie,  it  is  her  duty  to  exhibit  alight  on 
>r  some  elevated  position,  and  to  have  a 
<  to  give  warning  to  approaching  vessels 
ocdtion  by  the  best  means  in  her  power. 

The  Thomas  Lea 260 

—  Signals — Overtaking  vessels. — A  vessel 
onnd  to  show  a  light  or  signal  astern  to 
iving  vessel,  unless  there  is  apparent 
from  such  vessel.  (Ct.  of  App.)  The 
Brooklyn   280 

mt — Steamship—Roadstead, — A  steam- 
lining  through  a  roadstead  should,  hi 
i  to  her  master  on  the  bridge,  carry  a 
i  man  in  the  daytime.  (0.  of  App.)  The 
283 


-Admiralty  —  Interrogatories — PreU- 
act.— In  an  action  of  damage  by  collision 
Ldmiralty  Division,  interrogatories  which 
•  obtain  information  given  in  the  prelimi- 
b  of  the  party  interrogated  are  inadmis- 
id  will  be  struck  out  on  the  application 
arty  sought  to  be  interrogated.  (Adm.) 
la    125 


Ice — Appeal — Nautical  assessors — Ques- 
fact.— On  an  appeal  in  a  cause  of  collision 
b  Admiralty  Division,  the  Court  of  Appeal, 
n  assisted  by  nautical  assessors,  will  not 
a  finding  of  the  court  below  upon  a  ques- 
faot  depending  upon  the  credibility  of 
38  regarded  from  a  nautical  point  of  view, 
I  that  there  is  evidence  in  support  of  that 

(CtofApp.)     The  Sisters    122 

ce — Assessors  disagreeing. — Semble,  where 
ision  cause  the  two  assessors  disagree, 
-t  can  call  in  a  third,  and,  after  submitting 
ence  already  given  to  him,  have  the  case 
)d  before  the  three  assessors.      (Adm.) 

Uotawe 512 

Ice — Costs— Admiralty — Inevitable  acci- 
Where  the  defence  of  inevitable  accident 
ined,  the  plaintiff  will  not  be  ordered  to 
costs,  unless  he  might  have  known  that 
as,  apart  from  the  merits,  a  good  legal 

,    (Adm.)    The  Virgo 285 

ce— -Costs — Compulsory  pilotage^— Whejrt 
nts  in  an  action  of  collision  raise  the 
of  compulsory  pilotage  only  and  succeed 


therein,  they  are  entitled  to  their  costs.    (Adm. 
Div.)    TheTurco   page  217 

26.  Practice — Costs — Compulsory  pilotage.  —  The 
Admiralty  Division  will  adhere  to  the  practice  of 
the  High  Court  of  Admiralty,  as  to  costs  in  oases 

of  compulsory  pilotage.     The  Princeton 562 

27.  Practice — Costs  —  Compulsory  pilotage  —  De- 
fence.— A  defendant  in  an  action  (not  in  Admiralty) 
of  collision  succeeding  in  his  defence  on  the  plea 
of  compulsory  pilotage  is  entitled  to  his  costs, 
although  the  rule  in  the  Admiralty  Division  is 
uniform  not  to  allow  costs  in  such  case,  except 
where  it  is  the  sole  defence  raised.  (Ex.  Div.) 
General  Steam  Navigation  Company  v.  London 
and  Edinburgh  Shipping  Company 454 

28.  Practice— Costs — Compulsory  pilotage — D«- 
fence. — When  a  suit  (instituted  in  the  Admiralty 
Division)  is  dismissed,  or  an  appeal  succeeds  on 
the  ground  that  the  defence  of  compulsory  pilot- 
age is  established,  no  order  will  be  made  as  to 
costs  either  below  or  on  appeal.  The  Schwann 
(L.  Bep.  4  Ad.  4  Eco.  187  ;  30  L.  T.  Bep.  N.  S. 
237)  followed.    (Ct.  of  App.)    The  Daiou 477 

29.  Practice — Cost*— Reference — Fishing  vessel  — 
Loss  of  fishing — Damages. — Where  a  plaintiff 
claimed  unliquidated  damages  in  respect  of  loss 
of  the  remainder  of  a  season's  fishing  occasioned 
by  a  collision,  and  on  a  reference  to  the  registrar 
and  merchant,  the  defendants  objected  to  the 
claim  altogether,  but  the  plaintiff  recovered, 
being  awarded  less  than  two-thirds  of  the  amount 
claimed  by  him  as  damages,  the  court  gave  him 
costs  in  respect  of  the  reference  on  the  ground 
of  the  peculiarity  of  the  plaintiff's  claim,  and 
without  prejudice  to  the  general  rule  as  to  costs 

of  references.     (Adm.)    The  Gleaner 582 

80.  Practice— Costs — Court  of  Appeal — Varying  of 
decree — Both  ships  to  blame. — Where  the  Court 
of  Appeal  varies  a  decision  of  the  judge  of  the 
Admiralty  Division,  one  vessel  that  is  wholly  to 
blame  for  a  collision,  by  finding  that  both  vessels 
were  to  blame,  each  party  will  pay  its  own  costs, 
both  in  the  court  below  and  in  the  Court  of 
Appeal.  The  Agra  and  The  Elisabeth  Jenkins  (2 
Mar.  Law  Cas.  O.  S.  582  ;  L.  Bep.  1  P.  C.  501 ; 
16  L.  T.  Bep.  N.  S.  755)  followed.  (Ct.  of  App.) 
TheCorinna  307 

81.  Practice — Costs — Court  of  Appeal — Varying 
decree— Inevitable  accident.— Where  the  Court  of 
Appeal  varied  the  decision  of  the  judge  of  the 
Admiralty  Division  one  vessel  that  is  wholly  to 
blame  for  a  collision,  by  finding  that  the  collision 
was  an  inevitable  accident,  the  practice  of  the 
Privy  Council  that  each  party  should,  except 
under  very  exceptional  circumstances,  pay  their 
own  costs,  will  be  followed.  The  Marpesia  (ante, 
vol.  1,  p.  261 ;  L.  Bep.  4  P.  C.  212 ;  26  L.  T. 
Bep.  N.  S.  888)  followed.  (Ct.  of  App.)  The 
City  of  Cambridge 307 

82.  Practice— Costs— Inevitable  accident.— It  is  the 
practice  of  the  Admiralty  Court  in  case  of  inevit- 
able accidents  that  each  party  should  pay  its 
own  oosts.  But  if,  from  the  circumstances  of 
the  collision,  it  must  have  been  obvious  that  the 
collision  was  an  inevitable  accident,  the  court 
will  use  its  discretion  as  to  dismissing  the  suit 
with  oosts.    (Adm.)   The Innisfail ;  The  Secret...  337 

33.  Practice — Counter-claim — Security  for  costs  of 
resident  out  of  jurisdiction. — A  defendant  in 
a  collision  cause  making  a  oounter-olaim  for  the 
damage  sustained  by  his  own  vessel  must,  if  he 
be  resident  out  of  tie  jurisdiction,  give  security 
for  the  oosts,  not  merely  of  his  oounter-olaim, 
but  of  the  whole  action.  (Adm.)  The  Julia 
Fisher 880 
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84.  Practice — Counter-claim — Security  for  cost* — 
Default. — If  he  make  default  in  giving  security 
for  costs  pursuant  to  order,  he  will  have  his 
counter-claim  dismissed.     (Adm.)     Id page  380 

85.  Practice  —  Damage  to  cargo  —  Ship  carrying 
cargo  — Preliminary  acts.— -In  an  action  for 
damage  to  cargo  sustained  in  a  collision  between 
two  ships  where  the  action  is  brought  against  the 
ship  carrying  the  cargo,  the  parties  are  not  bound 
to  file  preliminary  acts  under  the  Rules  of  the 
Supreme  Court,  Order  XIX.,  rule  80.  (Adm.) 
The  John  Boyne  341 

86.  Practice — Jurisdiction — Admiralty  Division — 
Lord  Campbell's  Act — Action  in  rem. — The  High 
Court  of  Justice  (Admiralty  Division)  has  juris- 
diction to  entertain  an  action  in  rem  brought  by 
the  personal  representatives  of  a  deceased  person 
killed  by  the  negligence  of  those  on  board  a 
foreign  ship  in  a  collision  between  that  ship  and 
a  British  ship  on  the  high  seas  below  high-water 
mark.  (So  decided  in  the  Admiralty  Division. 
On  appeal  the  Court  of  Appeal  was  equally 
divided,  and  the  appeal  dismissed.)     (Adm.  and 

Ct.  of  App.)     TheFranconia 415,  438 

87.  Practice— Inspection  of  documents — Compro- 
mise of  action. — In  an  action  by  owner  of  cargo 
against  shipowner  for  damage  in  oonsequenoe  of 
collision  with  another  ship,  caused  by  the  de- 
fendant's alleged  negligence,  the  plaintiff  has  a 
right  to  inspect  terms  of  compromise  of  cross- 
suits  in  the  Admiralty  Court,  entered  into  by  the 
respective  owners  of  the  two  ships.   (Q.  B.  and 

Ct.  of  App.)    Hutchinson  v.  Qlover  .. 85,  120 

88.  Practice — Joint  action  of  ship  and  cargo — 
Security  for  counter-claim — Dismissal  of  ship's 
action — Leave  to  cargo  to  proceed. — Where  the 
owners  of  a  ship  whioh  has  sunk,  and  the  owners 
of  the  oargo  laden  on  board  her,  join  as  plaintiffs 
in  an  action  against  another  ship  for  damages 
sustained  by  collision,  the  court  will  order  the 
claim  by  the  owner  of  the  ship  to  be  dismissed, 
unless  security  for  a  counter-claim  made  by  the 
defendants  is  given,  but  will  allow  the  owner  of 
cargo  to  proceed  without  security.  The  Car- 
narvon Castle 607 

39.  Practice — Particulars  of  claim. — Where  a  ship 
was  totally  lost  in  a  collision,  the  court  (Admi- 
ralty Division),  contrary  to  the  practice  of  the 
High  Court  of  Admiralty,  made  an  order,  in  an 
action  by  the  shipowners  against  the  vessel  doing 
the  damage,  for  particulars  of  the  plaintiff's  claim 
to  be  delivered  to  the  defendants.  (Adm.  Div.) 
The  N.  P.  Neil  son  169 

40.  Practice — Vice-Admiralty  Courts — Preliminary 
acts. — The  form  of  preliminary  acts  now  in  use 
in  the  High  Court  of  Justice  in  collision  cases 
should  be  used  in  similar  cases  in  the  Vice- 
Admiralty  Courts.     (P.  C.)    The  Norma 272 

41.  Practice — Vice- Admiralty  Courts — Viva  voce 
examination  of  witnesses. — In  collision  causes  in 
the  Vice-Admiralty  Courts  witnesses  should,  as 
far  as  possible,  be  examined  viva  voce  before  the 
court,  not  upon  written  interrogatories  before  an 
officer  of  the  court  prior  to  the  hearing.  (P.  C.) 
The  Norma 272 

42.  Regulations  for  preventing  collisions — Infringe- 
ment not  contributing  to  collision — Liability — 
Merchant  Shipping  Act  1873. — A  vessel,  though 
infi  inging  the  "  regulations  for  preventing  col- 
lisions at  Koa,"  will  not  be  "  deemed  to  be  in 
fault  "  within  the  meaning  of  sect.  17  of  the  Mer- 
chant Shipping  Act  1873,  for  a  collision  caused 
exclusively  by  the  negligence  of  the  other  colliding 
vessel,  if  the  infringement  of  the  regulations 
could  not,  under  the  circumstance  of  the  case, 
have  contributed  to  the  collision.     Hence  where  a 


vessel  oarrying  wrong  light*  is  run 
whioh  is  bound  to  keep  out  of  the  wtj,teb 
other  vessel,  hawing  no  look-out,  ootid  10k  *a 
•sen  any  lights  if  they  had  been  there,  uk  ssi 
carrying  the  wrong  lights  wul  not  be  fastci 
fault.  The  Fanny  CarviU  (2  Asp.  Is.  I* 
Caa.  478,  565)  followed.     (Adm.)    ThttstU. 

man -V* 

48.  ReguUOions  for  preventing  coUisi4m  [Aft  ^ 
Lights— Fishing  vessels — Stationary  vninsm^ 
— Decked  fl«hiTig  vessels  are  bound  to  csbjb 
coloured  lights  prescribed  by  Art  5  of  tte  Iso- 
lations for  Preventing  Collisions  at  Set  m  ksf  ■ 
they  are  actually  under  weigh,  and  are  oslyjs- 
tined  in  substituting  the  white  mast-head  ££ 
prescribed  by  the  2nd  d.  of  Art  9,  wka  for 
nets  are  over,  said  they  are  kept  statKwrjlf 
them.  The  Esh  and  The  Qitana  (L.  Bep.  214 
E.  350  ;  20  L.  T.  Bep.  N.  8.  587 ;  3  Mir.  In 
Cas.  O.  8.  242)  followed.  (Adm.)  Tht  l^ 
man - 

44.  Regulations  for  preventing  collisions  (Ark  H 
19,  20}— Sailing  ships — Crossing.— A  iwi  ■ 
the  starboard  taok  close  hauled  appnadsf 
another,  apparently  on  the  port  taok,  h,  nereis* 
less,  bound  to  keep  out  of  the  way,  so  s»  ■ 
she  ascertains  that  the  other  Teasel  is  wins* 
able  and  unable  to.  obey  the  ordinarr  role  rfti 
road  at  sea.  (P.  C.)  The  Lais  8t.  Q**t 
The  Underwriter —J 

45.  Regulations  for  preventing  collisions  {Art  H  j 
— Sailing  ship — Steamship. — A  tailing  is*V 
meeting  a  steamer,  is  bound  to  keep  bar  ossv 
and  it  is  not  the  rule  of  the  road  that  sV 
should  port  her  helm  on  nearing  the  stossv 
suoh  a  deviation  from  the  rules  being  aSssi 
only  under  eircumstsuioes  of  immerKato 
(P.  C.)     The  Norma  

46.  Regulations  for  preventing  collisions  [Arts.  If 
17)  —  Sailing  ships  —  Overtaking  —  Crossi*t~. 
When  a  close-hauled  ship  is  on  the  lee^jos*' 
of  and  sailing  faster  than  one  on  the  ssae  si 
having  the  wind  free,  and  is  consequently  see- 
ing on  her,  and  their  courses  are  such  u  to  os> 
sion  risk  of  collision,  Art.  12  of  the  Begnkasl 
for  Preventing  Collisions  at  Sea  applies,  aadst 
Art.  17 ;  and  it  is  the  duty  of  the  ship  bus} 
the  wind  free  to  keep  out  of  the  way  of  the  ds» 
hauled  ship.     (Adm.)      The  Peckforton  Casilt  -' 

47.  Regulations  for  preventing  collisions  (Ark  A 
17)  —  Sailing  ships —  Overtaking  —  Cro*f«f~ 
Semble,  the  proper  manoeuvre  for  the  ship  tassf 
the  wind  free  to  adopt  is — if  the  vessels  h*nti 
wind  on  the  port  side,  to  port ;  and  if  on  tht  se> 
board  side,  to  starboard  the  helm.     (Ada.)  at 

48.  Regulations  for  preventing  collision.*  Udafl 
1 7) — Sailing  ships — Crossing — Ov*rtakin$.-& 
ing  ships  on  converging  courses  are  crossing  I 
within  Art.  12,  and  the  faster- sailing 
not  an  overtaking  Bhip  within  Art.  17,  if  •** 
time  was  she  abaft  the  beam  of  the  slower ' 
Quaere,  what  is  the  proper  definition  of  ttj 
taking  ship  or  steam -vessel.  The  Frai 
Rep.  2  P.  Div.  8  ;  35  L.  T.  Rep.  N.  S.  360; 
Mar.  Law.  Cas.  295)  doubted.    (Ct.  of  Al 

49.  Regulations  for  preventing  collisions  (i 
17) — Sailing     ships  —  Crossing  — 
Close-hauled. — 8emble,  itia  a  well- 
useful  rule  of  navigation  that  in  all 
vessel  going  free   should   give  way  to 
hauled.    (Ct.  of  App.)    Id 

50.  Regulations  for  preventing  collisiem 
17)— Sailing   ship  —  Steamship  —  < 
Semble,  the  oase  of  a  faster-eaUinf 
taking  a  slower  steamer,  in  the  o  * 
of  navigation,  is  governed  by  Art. 
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CONSUL. 
Bee  Mortgage,  No.  2 — Wages,  Nob.  4,  6. 

OONTETBUTION. 

See  General  Average — Marine  Insurance  Associa- 
tion, Noe.  1,  2— Practice,  No.  24— Salvage,  Nos. 
14,15,16. 

CONTRIBUTORY  NEGLIGENCE. 
See  Collision,  Noe.  8,  4. 

CO-OWNEBS. 

See  Master,  No.  2— Accessories,  No.  1— Ship- 
owner, No.  6. 

COSTS. 

See  Collision,  Noe.  24,  25,  26,  27,  28,  29,  80,  31, 
82,  83,  34— Limitation  of  Liability,  No.  4— 
Marine  Insurance  Association,  No.  4r— Master's 
Wages  and  Disbursements,  No.  2  —  National 
Character,  No.  8— Practice,  Noe.  4, 10, 14,  28, 24 
Salvage,  Nos.  21,  22,  25,  26. 

COUNTER-CLAIM. 

See  Collision,  Noe.  33,  34 — Limitation  of  Lia- 
bility, Noe.  1,  2.— Practice,  No.  6. 

COUNTY  COUETS  ADMIRALTY  JURISDICTION. 

See  Practice,  Noe.  7,  8,  9,  10,  11  —  Salvage, 
Noe.  8,  9,  22  —Wages,  Noe.  2— Wrongful  Die. 
missal. 

COUNTY  COURT  APPEALS. 

See  Practice,  Noi.  1,  8,  9,  10,  11— Salvage, 

Nos.  20,  22. 

CROSSING  SHIPS. 
See  Collision,  Nob.  44,  46,  47,  48,  49,  51. 

CUSTOM. 

See  Charter-party,  No.  20 — Marine  Insurance, 
No.  1— (Salvage,  No.  6. 

DAMAGE. 

1*  Damage  to  realty  abroad— Governing  law — Le* 
loci — Liability  of  shipowner. — The  question  of 
the  liability  of  a  shipowner,  proceeded  against 
in  the  English  Admiralty  Court  for  an  injury 
done  by  his  ship  to  a  pier  projecting  into  the  sea, 
but  attached  to  the  soil  of  a  foreign  country,  is 
governed  by  the  lex  loci,  and  not  by  English  law. 
(Ct.  of  App.,  reversing  Adm.)  The  M.  Mox- 
ham page  95, 191 

2.  Damage  to  realty  abroad  by  ship — Admiralty  juris- 
diction.—Quare,  can  an  English  Court  of  Admi- 
ralty entertain  an  action  for  damage  to  realty  in 
a  foreign  country,  apart  from  some  agreement  or 
contract  of  the  parties.  (Ct.  of  App.,  reversing 
Adm.)     Id 191 

8.  Harbours,  Docks,  and  Piers  Clauses  Act  1847 — 
— Damage  to  pier — Abandoned  wreck — Liability 
of  owner. — Under  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847,  sect.  74,  enacting  that 
the  owner  of  every  vessel  shall  be  answerable  for 
any  damage  done  by  such  vessel  to  the  harbour, 
dock,  or  pier,  or  the  quays  or  works  connected 
therewith,  the  owner  of  a  ship,  which,  aban- 
doned by  her  crew  through  stress  of  weather, 
becomes  a  total  wreck,  and  is  driven  against  and 
damages  the  pier,  is  not  liable  for  such  damage. 
(H.  of  L.,  affirming  Ct.  of  App.,  reversing  Q.B.) 
The  River  Wear  Commissioners  v.  Adamson  242 

DAMAGES. 
Contract    to  repair    ship  —  Delay  —  Measure    of 
damages— Loss  of  earnings. — Where  a  defendant 
has  undertaken  to  supply  the  plaintiff's  steam- 
ship with  a  propeller  shaft  and  other  fittings,  and 


supplies  things  that  are  useless,  isd  by  b 
means  the  plaintiff  a  in  obtaining  othe?  fciap 
lose  the  use  of  the  ship  fox  nine  dsjs,  tk  krf 
earnings  of  the  ship  for  those  nine  dap  intefc 
taken  into  consideration  in  ssMsaf  i 
damages.     (Q-  B.  Dir.)     Wilson  omd  awtk  i 

General  Screw  CoUiery  Company -jsl 

See  Carriage  of  Goods,  Nos.  12, 13-Ovfe 
party,  Nos.  7,  8,  9—  CoUisio^HoL^i 

DAMAGE  TO  CARGO. 

See  Carriage  of  Goods,  Nos.  8,  9,  If,  U- 

PracHce,  No.  6. 

DEFAULT. 
See  Practice,  Nos.  12,  13—Shxjmmer^^ 

Wages,  Nos.  5,  7. 

DELIVERY. 

See  Carriage  of  Goods,  Nos.  12,  lb— Steppe* 

Transitu. 


DEMURRAGE. 

See  Carriage  of  Goods,  No.  14 — CharteT-fQrt),k 

10,  11,  12,  13,  14,  15,  16— Collision  &  K 

Damages — Practice,  No.  20 — Salvage,  No.  £ 

DERELICT. 

See  Salvage,  No.  10. 

DETENTION. 
See  Charter-party,  Nos.  10, 11, 17. 

DEVIATION. 
See  Marine  Insurance,  No,  li 

DISBURSEMENTS. 

See  Master's  Wages  and  Disbwsma* 

DISCHARGE. 
See  Master,  Noe.  2, 3. 

DISCIPLINE. 

1.  Board  of  Trade  inquiry — M aster—  $&  *4 
made. — When  an  inquiry  is  instituted  cak* 
Merchant  Shipping  Acts  into  the  oosdBrtrfc 
captain,  the  court  may  proceed  with  the  is&$ 
although  the  Board  of  Trade  hare  so  cisfj 
make  against  the  captain.  (Q.B.)  £rf<Jft?fP 

2.  Wreck  Commissioner — Jurisdiction—  C**t& 
of  master — Loss,  damage,  or  serious  aaa^s* 
Merchant  Shipping  Acts. — Under  the  Mssw 
Shipping  Acts  1854  to  1876,  the  Wiwk  Osrf 
sioner  has  no  jurisdiction  to  suspend  s  sstm 
certificate  where  a  ship  has  been  stranded  W 
damaged,  as  his  jurisdiction  in  that  nsjj 
derived  from  the  Merchant  Shipping  Aetl| 
sect.  242,  which  gives  such  juridietaa 
the  event  of  loss,  abandonment  of,  of 
damage"  to  any  ship.  (Q.B.  Dit.)  * 
Storey 

DISCONTINUANCE 
See  Practice,  No.  14 

DISCOVERY. 
See  Collision,  No.  21.— Practic\\ 

DISTRIBUTION  OF  SALT 
See  Salvage,  Nos.  5,  «, 

DIVISIONAL 
See  Practice,  No. 

DOGE. 

Bee  CoUieion,* 


620 


Maritime  law  cases. 


SUBJECTS  OF  CABBfl. 


IN8UBANCE. 

See  Charter-party,  Nob.  9,  24— Marine  Insur- 
ance— Sale  of  Goods,  No.  3. 

INTEREST. 

See   Marine  Insurance,  Nob.   18,   17,  18,  28 
—Salvage,  No.  26. 

JUDGMENT. 
See  Practice,  Nob.  9, 13, 16, 17— Salvage,  No.  26. 

JUDICATURE  ACTS. 

See  Limitation  of  Liability,  No.  1 — Practice, 
Nob.  3, 12,  13,  14,  19,  22,  24,  26,  27. 

JURISDICTION. 

See  Booty   of  War — Collision,  No.  36 — Damage, 
No.  2 — Discipline,  Nob.  1,  2 — Master,  No.  1 — 
Mortgage,  Nob.  1,  2 — Necessaries,  No.  3 — Prac- 
tice, Nob.  8,   21,   22,  25,  26—  Wages,  No.  2— 
Wrongful  Dismissal, 


KIDNAPPING  ACT  1872. 
See  Marine  Insurance,  Nob.  3,  4. 

LATENT  DEFECT. 
See  Collision,  No.  11. 

LAY  DAYS. 
See  Charier-party,  Nob.  12, 18, 14. 

LEAKAGE. 

See  Carriage  of  Goods,  No.  5 — General  Average, 

No.  1. 

LIEN. 

See  Charter-party,  Nob.  11,  16,  17,  18 — Consignor 
and  Consignee,  No.  1 — Marine  Insurance,  No. 
27 — Master,  No.  2 — Necessaries,  No.  2 — Salvage, 
Nob.  13,  14,  15,  16— Stoppage  in  Transitu,  No.  3. 

LIFE  SALVAGE. 
See  Salvage,  Nob.  14,  15,  16,  17. 

LIGHTERAGE. 
See  Charter -party,  No.  20. 

LIGHTS. 
See  Collision,  Nob.  14,  15, 16,  17, 18,  19,  43. 

LIMITATION  OF  LIABILITY. 

1.  Practice — Collision  action — Admission  of  liability 
—  Counter-claim  for  limitation. — Under  the 
system  of  pleading  established  by  the  Judicature 
Act  and  rales,  the  defendant,  where  he  admits  his 
liability  for  the  damage  done  by  a  collision,  but 
claims  to  have  his  liability  limited  to  £8  or  Jfil5 
per  ton  of  his  vessel  under  the  Merchant  Ship- 
ping Act  1862  (25  &  26  Vict.  c.  63),  a.  54,  can  so 
claim  by  counter-claim  instead  of  by  instituting 
a  separate  suit  for  limitation  of  liability.  (Adm. 
Div.)     The  Clutha page  225 

2.  Practice— Collision — Counter-claim  for  limita- 
tion— Alternative. — Semble,  when  liability  is  not 
admitted,  a  similar  course  may  be  adopted  in  the 
alternative.     (Adm.  Div.)     Id 225 

3.  Practice — Payment  into  court — Collision  action 
—Transfer  to  limitation  action  not  necessary. — 
Where  a  vessel  under  arrest  in  a  cause  of 
damage  is  hbeiated  on  payment  into  court  of  the 
amount  to  which  her  liability  was  limited  under 
25  4  26  Vict.  c.  63,  s.  54,  together  with  a  sum  to 
oover  costs  and  interest,  and  subsequently  is 
found  solely  to  blame  for  the  collision,  and  the 
owners,  having  instituted  a  suit  for  limitation  of 
liability,  more  for  a  decree  in  that  suit  and  that 


the  money  in  couit  should  be  truffart&kfc 
credit  of  that  suit,  the  court  wfflgriBifcem 
but  not  the  transfer  of  the  money,  aiitsi 
sary  by  the  practice  of  the  court    (leafc) 

The  Sisters  up! 

4.  Practice-  Stay  of  proceriingt--B4emat-bk\ 
— In  a  collision  cause,  although  tat  daoiati ' 
entitled,  upon  admission  of  liability  wi  *  I 
ment  into  eonrt  of  the  amount  of  baB^a^l 
under  the  Merchant  Shipping  Act  186*,  1 54,1 ! 
a  stay  of  proceedings  as  against  nxBsJf,  psVj 
tiffs  having  separate  interest*  may,  at  tat  as> ! 
dant's  cost,  proceed  to  a  reference  toi 
respective  amounts  due  to  them,  and  aw  ■ 
their  costs.     (Adm.)      The  Expert 

See  Maritime  Insurance,  Ho.  Si 

US  ALIBI   PENDENS. 
See  Practice,  No.  18. 

IjOADING. 

See  Charter-party,   Nob.  11,   12,   13,14,  15,  *| 
17, 18, 19, 20,  21— Marine  Insurance,  So.  11 

IiOOK-OUT. 
See  Collision,  No.  20. 

LORD   CAMPBELL'S  ACT. 
See   Collision,  No.  86. 

LOSS    OF  MARKET. 
See  Carriage  of  Goods,  No.  11 

MACHINERY. 
See  Damages, 

MANAGING  OWNER. 
See  Shipowner,  No.  6. 

MARINE    INSURANCE. 

1.  Agents — London  merchants — Custom— ft** 
on  insurances. — By  the  custom  of  LondoBifr 
chants  persona  acting  as  agents  for  sfcipctaa 
in  insuring  ships  are  entitled  to  retain  the  lyp 
cent,  discount  allowed  to  them  bj  under»n» 
and  if  the  shipowner  has  assented  to  this  a  a 
previous  dealings  with  his  agents  he  euaot  * 
ject  to  them  retaining  any  particular  a* 
(V.C.  B.  and  Ct.  of  App.)   Baring  t.  Start*  iaj 

2.  Agent — Revocation  of  authority — CcmwHtfA* 
But  insurance  brokers  whose  agency  iawp**' 
a  particular  ship  is  revoked  has  no  right  to  i& 
hold  the  policies  on  that  ship,  to  ooOosfr 
moneys  due  thereon,  or  to  charge  ooauniskafe 
collecting  such  moneys.  (V.C.  B.)  Bsnslf 
Stanton    

3.  Barratry — Kidnapping  Act  1872 — C»wTyi«*ft«r 
nesian  labourers  without  licence — fi^rW*1- 
The  Kiduappinjg  Act  1872  (35  A  36  Vkttl 
having  prohibited  the  carrying  of  ?df*** 
native  labourers  in  ships  without  a  lioeo*,' 
penalty  of  forfeiture  of  the  ship,  a  tosSts 
without  the  authority  of  hia  owners,  b« 
knowledge  of  the  prohibition,  ships  ssd 
native  labourers,  and  so  brings  about  the 
and  condemnation  of  his  ship,  commit!  aai 
barratry  in  respect  of  which  his  owners : 
cover  against  their  underwriters-  (P.  CJ_ 
Australian  Insurance  Company  r. 
Townley  Jackson  (reap.) 

4.  Barratry — Kidnapping    Act     1872— J 
Knowledge  of  prohibition, — Where  a 
and  carries  Polynesian  native  laboexsfti 
a  licence,  against  the  provisions  of  Atj 
ping  Act  1872,  proof  that  the 
he  may  never  have  soon  the  Act  ttaj 
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writers  on  a  policy  "  on  rice  ;"  nor  can  the  pur- 
chasers make  the  underwriter!  liable  by  accept- 
ing bflla  of  exchange  against  shipping  documents 
signed  after  the  loss  and  electing  to  be  liable  for 
the  loss.  (Ex.  Ch.  reversing  C.  P. ;  affirmed  in  H. 
of  L.,  the  Lords  being  equally  divided.) 
Anderson  v.  Morice page  81,  240 

14.  Perils  of  the  sea — Causa  proximo, — Loss. — In 
ascertaining  whether  a  ship  was  lost  by  perils  of 
the  Bea,  causa  proxima  non  remota  spectator ; 
therefore  any  loss  caused  by  the  perils  of  the  sea 
is  within  the  policy,  although  it  would  not  have 
occurred  but  for  the  concurrent  action  of  some 
other  cause  which  is  not  within  it.  (H.  of  L.) 
Dudgeon  v.  Pembroke 893 

15.  Policy — Risk — Description  —  Loss —  Deviation. 
— Where  steam  pumps  are  insured  "  at  and  from 
Ardrossan  to  the  A.  steamer  ashore  in  the 
neighbourhood  of  D.,  and  while  there  engaged  at 
the  wreck  and  until  again  returned  to  Ardrossan 
by  the  s.  steamer  including  all  risk,  while  at  the 
wreck,"  and  after  the  A.  steamer  is  raised  she 
makes  for  Belfast  Loch  (which  is  not  the  way  to 
Ardrossan)  with  the  pumps  on  board,  and  on  this 
voyage  sinks,  and  the  pumps  are  lost,  the  loss  is 
not  covered  by  the  policy.  (Ct.  of  App.)  Win- 
gate,  Birr  ell  y  and  Co.  v.  Foster  598 

16.  Practice — United  States  Admiralty — Premiums 
— Libel — Pleading. — A  libel  in  an  Admiralty 
Court,  in  the  United  States,  claiming  payment 
of  premiums  against  ship,  should  set  out  the 
dates  and  amounts  of  the  policies,  and  also  the 
name  of  the  parties  insured,  and  the  character 
and  extent  of  their  interest.  (U.  S.  Diet.  Ct.) 
The  Dolphin    287 

17.  Profits — Policy  on  goods — Insurable  interest. — 
A  policy  on  goods  without  any  mention  of  profits 
does  not  cover  any  interest  in  profits  which 
might  arise  collaterally  from  a  contract  relating 
to  the  goods,  although  such  contract  exist  at 
the  time  of  the  loss  of  the  goods.  (Exch.  Ch., 
reversing  C.  P.)     Anderson  v.  Morice 81 

18.  Re-insurance — Policy  on  goods — Declaration  of 
interest. — A  policy  of  insurance  "on  goods" 
will  cover  a  re-insurance.  Hence  an  underwriter 
may  re-insure  the  rink  he  has  undertaken,  and 
need  only  declare  hit*  interest  to  be  in  the 
original  subject-matter,  without  declaring  that 
he  is  re-insuring.  (Ct.  of  App.)  Mackenzie  v. 
Whitworth    81 

19.  Repairs — Extent  of  underwriter's  liability — 
Election  to  repair — Total  loss. — An  underwriter's 
liability  under  a  policy  on  ship  when  the  ship  has 
sustained  damage  which  the  assured  although 
entitled  to  abandon  elects  to  repair,  must  be 
measured  by  the  cost  of  the  repairs  necessitated 
by  the  perils  insured  against,  less  one-third  new 
for  old,  notwithstanding  the  underwriter  is  thereby 
made  liable  for  more  than  the  assured  could  have 
claimed  for  a  total  loss  with  benefit  of  salvage, 
and  the  assured  obtains  more  than  an  indemnity 
for  his  loss.  (Q.  B.  Div.)  Lohre  v.  Aitchisun  and 
another     445 

20.  Return  of  premium-  Termination  of  risk — 
Arrival  at  place  of  discharge. — Underwriters  are 
not  bound  to  return  premiums  paid  on  a  policy 
of  insurance,  unless  the  risk  insured  has  termi- 
nated when  the  insurance  is  made,  and  on  a 
voyage  policy  the  voyage  does  not  terminate 
(unless  under  an  express  stipulation)  until  the 
ship  arrives,  not  merely  at  the  port  of  discharge 
but  at  the  usual  place  of  discharge  in  the  port, 
and  is  moored  there.  Where  a  ship  on  a  voyage 
to  Antwerp  arrives  there  on  Jan.  1,  and  enters 
the  outer  dock,  and  is  insured  on  Jan.  2,  before 
entering  the  inner  dock,  the  usual  place  of  dis- 


charge, the  voyage  is  not  terminated,  sifts 
is  still  a  risk  covered  by  the  pohcy.  fclfirj 
Scott  and  others  v.  The  Ocean  Marat  hmm 
Company  (Limited)  of  Gothenburg 

21.  Seaworthiness  —  Loss    by   peril*— ftbtffl 
moorings — Evidence. — Where  a  ship,  pmfl 
to  all  appearances  staunch  and  sood,  bh» 
oently  thoroughly  repaired,  and  a  fewthjiUal 
thoroughly  examined  without  any  defects  bsoj  [ 
discoverable,    sinks    suddenly  at  her 
when  she  has  taken  in  five-sixths  of  team 
and  no  direct   evidence   can  be  given  *ij  ■ 
founders,  and  no  certain  cause  asnpsi  far  k 
doing  so,  the  question  of  seaworthiness  isdkai| 
perils  of  the  sea  are  proper  questions  for  tkjn, 
in  an  action  on  a  policy  on  cargo,  and  if  fiisa 
is  given  of  her  good  condition  andeondstk. 
prior  to  the  loss,  this  will  justify  the  jsyi 
finding  a  loss  by  perils  insured  agaiut  (bi 
Ch.,  from  C.  P.)     Anderson  v.  Morice  ...... 

22.  "Suing  and  labouring  "  —  Eepeua-* h 
from  particular  average  " — Total  lost.— htm 
recoverable  under  the  suing  and  labosrof  est 
in  a  policy  "  free  from  particular  simsj^  a 
such  expenses  as  are  necessary  to  treat isi 
loss,  such  as,  in  the  case  of  a  gas  «a  | 
unshipping  and  warehousing,  sBpanisfS 
damaged  from  that  which  can  be  earned  as* 
conditioning  the  latter,  but  nothing  bejosi* 
is  necessary  for  that  object.  (C.  P.  Dn.)  If  J 
and  others  v.  Ralli  and  others 

28.  Time  or  voyage  policy — "Fiftem  daft  4*1 
arrival." — Where  a  ship  is  insured  fcoa  li| 
B.,  and  "for  fifteen  days  after  airway1  a*Y 
duly  arrives  at  B.,  discharges  her  osxgai 
to  another  part  of  the  port  to  take  is 
cargo,  and  is  there  lost  by  perils 
against  before  the  expiration  of  tht  fiftaa ■*! 
the  underwriters  are  liable,  because  tie  peif  | 
must  be  considered,  as  to  the  fifteen  i»jM»'[ 
voyage  policy  but  a  time  policy.  (Ct  of  iff. 
reversing  Ex.  Div.)  Gambles  and  oftesT.^ 
Ocean  Marine  Insurance  Company  of  fkai-a  < 

24.  Time  policy — Seaworthiness—  TFamaB/y  -i' 
ordinary  time  policy  there  is  no  implied  ws* 
that  the  veBsel  should  be  seaworthy  at  aajpe* 
of  the  risk.  (H.  of  L.,  reversing  Ex-Ck**' 
Q.  B.)     Dvdgee-n  v.  Pembroke '-** 

25.  Total  loss — Collision — Ships  beforws?  e  * 
owner  —  Undencriters*     rights  —  L**j!^ 
liability. — The  Merchant  Shipping  Aefc, is p* 
shipowners  power  to  limit  their  liabiliiy.  ::* 
create  any  new  rights,  but  restrain  eristi^a?* 
by  limiting  liability.     The  right  of  tfce  o* 
writers  of  a    lost   ship   for  damages  alia*1! 
wrongdoer  is  merely  to  make  the  same  citing  | 
the  insured  might  have  made.  Hence.  11 D*  a*1 ' 
collision  between  two  ships  belonging  to  tits* 
owner  by  which  one  is  lost  by  the  exclwin  ** 
of  the  other,  the  underwriters  of  the  pe&?  ** 
lost  ship  can  make  no  claim  against  thess** 
into  court  under  the  limitation  of  liability  a**1 
of  the  Merchant  Shipping  Act  (25  «  25  Via* 
63,  sect.  54),  the  insured  being  himself  ii**J 
son  causing   the  damage.     (H.  of  L.    S^**! 
and  others  v.  Thomson  and  otters    

26.  Total  loss — Sale  of  goods  by  master-SM 
abandonment — Riyht  of  underirriUr  tosd 
Where  in  the  course  of  a  voyag*  insures! 
are  so  damaged  that  they  are  of  n« 
by  the  master,  there   is  without  at 
total  loss  for  which  the  underwrite!  1 
subject  to  their  right  to  receive  the  ]_ 
the  sale  from  those  to  whom  it  is  paii 
sured  have  possession  of  the  proosAj 
deducted  from  the  total  )vm„  but  if  isf, 
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if  third  parties  the  assured  may  recover 
tal  Ion  if  they  hare  nothing  which  would 
he  ohanoe  of  the  recovery  of  the  prooeedi 

underwriters.  A  refusal  by  assured  to 
tnd  give  a  receipt  in  fall  of  all  demands 

prooeeds  of  sale  from  the  hands  of  the 
ler,  less  pro  raid  freight  claimed  by  him, 

the  net  amount  less  than  the  insured 
i  not  an  act  which  will  deprive  the  assured 
right  to  recover  for  a  total  loss.     (Q.  B. 

Saunders  and  another  v.  Baring   and 

.page  132 

'writer — Premiums — Lien-~United  States 
ly  United  States  law  an  underwriter  upon 
i  a  maritime  lien  for  the  premiums  due  to 
der  marine  policies  upon  the  ship  under- 
by  him,  and  can  enforce  payment  by  pro- 

in  rem  in  Admiralty  against  the  ship 
.     (U.S.  Dist.  Ct.)    The  Dolphin    287 

&  policy  —  Evidence  of  thing  valued — 
— Fraud. — Under  a  valued  policy  it  may 
vn  what  it  was  intended  to  be  valued, 
view  to  disputing  interest  in  the  whole 
of  valuation,  though  the  amount  of  the 
m  can  be  disputed  only  on  the  ground  of 
(Ct.  of  App.)     Williams  and  others  v. 

Hh  China  Insurance  Company 842 

ie  policy  —  Deviation  —  Description  of 
— A  ship  which  is  insured  for  a  voyage 
iverpool  to  Philadelphia  and  the  United 
m,  and   which  by  a  subsequent  memo* 

indorsed  on  the  policy,  in  consideration 
tdonal  premium,  obtains  leave  to  go  to 
p,  must  go  either  to  a  port  in  the  United 
m  or  to  Antwerp,  but  cannot  within  the 
;o  to  Antwerp  first  and  thenoe  proceed  to 
n  the  United  Kingdom,  and  if  she  is  lost 
l  Antwerp  and  suoh  port  she  is  not 
I  by  the  policy.  (Ex.  Div.)  Scott  and 
\  The  Ocean  Marine  Insurance  Company 

id)  of  Gothenburg   152 

ring  poUcy^Open  policy  on  profits  and 
sions — Without  benefit  of  salvage — British 
.9  Geo.  2,  e.  87. — Open  polioies  on  profits 
omission  on  goods  to  be  shipped  oontain- 
olauses  "  warranted  free  from  all  average" 
without  benefit  of  salvage,"  but  to  pay 
on  suoh  part  as  shall  not  arrive,  are  null 
id  under  19  Geo.  2,  o.  87,  if  the  insured 
dare  in  British  ships,  and  the  assured  are 
itled  to  a  return  of  premiums  paid.  (0.  P. 
AWdns  and  another  v.  Jupe,  Pembroke, 

mm  and  Choisy 449 

only  of  seaworthiness  —  Vessel  built  for 

navigation —  Ocean  voyage.  —  Where  a 
built  for  inland  navigation  is  insured  for 
sn  voyage  there  is  an  implied  warranty 
be  shall  be  made  as  seaworthy  for  the 
as  suoh  a  vessel  can  be  made  by  ordinary 
le  means.  (Ct.  of  App.)  TurnbuU  and 
r.Janson 433 

See  Charter-party,  Nos.  9,  24. 

BINE  INSURANCE    ASSOCIATIONS. 

rship — Rules — Payment  of  contribution— 
el.  —  Where  by  the  rules  of  a  mutual 
insurance  association  no  person  can 
i  a  member  except  by  signing  the  articles, 
shipowner,  having  an  equitable  interest, 
wing  had  transferred  to  him  the  legal 
t  in  a  ship  insured  in  the  association  by 
ner  owner  (a  member),  pays  the  oontribu- 
aimed  from  him  by  the  association,  the 
j*  estopped  from  disputing  the  shipowner's 
b  in  the  policy  and  his  right  to  sue  on  it, 
rh  he  may  not  have  oomplled  with  the 


rules  as  to  membership.  (Ex.  Oh.)  Edwards  v. 
The  Aberayron  Mutual  Ship  Insurance  Society 
{Limited) , page  154 

2.  Rules — Effect  oj —  Contributory  not  member. — 
The  rules  of  suoh  association,  by  which  disputes 
are  to  be  settled  by  the  directors  with  an  appeal 
to  the  whole  society,  and  no  action  is  to  be 
brought  for  any  claims  on  the  society  by  its 
members,  are  not  binding  upon  a  person  paying 
premiums  under  suoh  circumstances,  and  do  not 
preclude  him  from  bringing  an  action  after  a 
refusal  of  his  olaims  by  the  directors,  but  before 
an  appeal  to  the  whole  society.  (Ex.  Ch.) 
Edwards  v.  Aberayron  Mutual  Ship  Insurance 
Society  (Limited)    ... 154 

3.  Unregistered  association — Non-members  taking 
policies — Manager* s  Viability — Return  of  premium 
— Consideration. — When  non-members  take  out 
special  rate  polioies  in  an  unregistered  mutual 
assurance  association,  having  power  to  issue 
special  rate  policies  to  members  only,  and  suoh 
policies  so  issued  are  signed  by  the  managers 
who  become  personally  responsible  for  the  amount 
insured,  suoh  non-members  have  no  claim  upon 
the  members  for  their  premiums  on  the  association 
being  wound-up,  and  the  personal  liability  of 
the  managers  prevents  failure  of  consideration. 
(M.  R.)  Re  Arthur  Average  Association  (De 
Winton  and  Co.fs  case) 245 

4.  Winding-up  —  Contributory  —  Non-member  — 
Costs. — If  a  person  claiming  under  the  winding-up 
of  a  mutual  assurance  association  allow  his 
name  to  be  put  on  the  list  of  oontributories  and 
pay  calls,  he  cannot  afterwards  obtain  the  re- 
moval of  his  name  from  the  list  of  oontributories 
upon  the  ground  that  he  had  prior  to  the 
winding-up  ceased  to  be  a  member  by  the  rules 
of  the  association,  but  will  be  held  liable  to 
contribute  for  costs.  (V.  C.  M.)  Re  Queen's 
Average  Association ;  Ex  parte  Lynes 576 

MARITIME  LIEN. 
See  Marine  Insurance,  No.  27— Necessaries,  No.  2. 

MASTER. 

1.  Certificate  of  registry— Admiralty  jurisdiction — 
Delivery  up. — The  High  Court  of  Justice  (Ad- 
miralty Division)  has  power,  upon  the  applica- 
tion of  the  owners  of  a  ship,  to  order  a  master 
who  has  been  dismissed  from  their  employment 
to  deliver  up  the  certificate  of  registry  and  other 
papers  and  property  belonging  to  the  ship,  where 
he  refuses  to  surrender  them.  (Adm.)  The  8t. 
Olaf 268 

2.  Certificate  of  registry —Lien—  Wrongful  die. 
missal. — Semble,  a  master,  whether  co-owner  or 
not,  can  have  no  lien  upon  a  certificate  of  registry 
or  ship's  papers  in  case  of  wrongful  dismissal  by 

the  managing  owners.     (Adm.)     The  St.  Olaf  ...  268 

3.  Dismissal— Reasonable  notice. — The  master  of  a 
ship,  in  the  absence  of  express  stipulation  in  the 
contract  of  hiring,  is  entitled  to  reasonable 
notice  of  dismissal  from  the  shipowner.  (0.  P. 
Div.)     Creenr.  Wright    254 

See  Discipline— Master's  Wages  and  Disburse* 
ments — Necessaries,  No.  1. 

MASTER  AND  SERVANT. 
See  Damage,  No.  8. 

MASTER'S  LIEN. 
See  Master,  No.  2. 

MASTER'S  WAGES  AND  DISBURSEMENTS. 

1.  Collision— Bond    given  [by   master— No    claim 
against  owners.— Where  m  ship,  through   the 
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default  of  her  master,  has  nm  Into  and  damaged 
another  aldp,  and  the  master  of  the  I onnar  has, 
in  respect  of  such  ooJBsion,  given  a  bond  lor  the 
amxmtof  the  damage  binding  hhmeelf  and  htt 
owners  and  the  ship,  ha,  being  hnneelf  a  wrong- 
doer,  cannot,  in  aa  action  for  wages  and  dleburse- 
mente,  claim  tha  amount  of  anoli  bond  or  to 
ba  indaandnad  against  any  olaim  to  be  made 
aaaoMw  nnu  tnsrounojsr  "i  resooot  of  too  ooumiou* 
(Adm.  Div.)    The  Limerick page  806 

S.  IAm— Company  Wownd^np  Lean*  to  proceed 
—Octfr.— Wheree maatar  baa  a  lien  for  disburse- 
manti  on  a  amp  whioh  belong!  to  a  fruited  oom- 
pany  and  tha  oompany  ia  wound-up  and  all 
actinia  and  piooacdings  etejed,  tha  maatar  mnat 
obtain  leave  in  tha  winding-up  to  enforoa  Ua  Han 
in  Admiralty,  and  ha  will  ba  entitled  to  raoorer 
tha  amount  due  to  him,  and  alao  hia  ooete  in  the 
winding-up  proceedings.  (Ot  of  App.)  Be 
The  Bio  Grand*  do  Bnl  Steamship  Oompany 
(Limited) 424 

8.  Bepaire  to  ship— Liability  of  master— Claims 
for  disbursement*. — Where  shipwrights  execute 
repairs  to  a  ship  at  tha  order  of  tha  maatar,  given 
under  ofaeumetenoes  by  which  tha  shipwrights 
acquire  a  right  to  claim  against  either  tha  owners 
or  tha  maatar,  and  they  elect  to  olaim  against  tha 
maatar,  the  latter  may,  in  an  action  for  wagaa 
end  disbursements,  proceed  against  tha  ship  and 
reoorar  for  the  amount  of  such  shipwrights'  olaim 
Ma  disbursement  made  on  ship's  eooount.  (Adm. 
Dtr.)    The  Limerick 206 

MATERIAL   FACT. 
See  Marine  Insurant*,  No.  6. 

MATERIAL  MEN. 

Sea  Master's  Wages  and  Disbursement*,  No.  8 — 
Necessaries,  Nos.  8,  4. 

MEASURE  OF    DAMAGES. 

See  Carriage  of  Goods,  Nos.  12, 13 — Charter-party, 
Nos.  7,  8,  9 — Collision,  Nos.  8,  9 — Damages. 

MERCHANT  SHIPPING  ACT. 

See  Collision,  Nos.  1,  2,  7,  42 — Discipline,  Nos. 
1,2 — Limitation  of  Liability,  Nob.  1,2,  3,  4 — 
National  Character — Protection  of  Seamen — 
Salvage,  Nos.  3,  7,  10, 12,  14,  15 — Unseavoorthy 
Ships — Wages,  No.  1. 

MERSEY  DOCKS  ACTS  CONSOLIDATION 

ACTS. 
Dock  dues — Ship  in  ballast— Cargo. — A  Teasel  dis- 
charging her  cargo  at  another  port  in  England 
and  there  taking  on  board  ballast  to  go  to  Liver- 
pool to  load  a  cargo  for  the  West  Indies,  is  not, 
by  reason  of  her  also  taking  on  board  a  bale  of 
cotton  and  a  few  articles  for  the  express  purpose, 
entitled  to  be  treated  as  a  vessel  trading  inwards, 
but  is  a  vessel  arriving  in  ballast  within  the 
meaning  of  the  Mersey  Docks  Acts  Consolidation 
Act  (21  &  22  Vict.  o.  92),  sect.  30,  and  must  pay 
dock  dues  accordingly.  (C.  P.)  De  Garteig  v. 
The  Mersey  Docks  and  Harbour  Board    500 

MERSEY  PILOTAGE. 
See  Collision,  No.  6. 

MORTGAGE. 

1.  Admiralty  jurisdiction—Arrest— 3  $  4  Vict.  c. 
66 — Foreign  ship. — The  arrest  necessary  to  found 
the  jurisdiction  of  the  High  Court  of  Justice 
(Admiralty  Division)  over  claims  by  mortgagees 
of  foreign  ships  under  3  &  4  Vict.  c.  65,  must  be 
in  a  cause  over  whioh  the  court  has  jurisdic- 
tion ;  a  mere  de  facto  arrest  is  not  sufficient. 
(Adm.)    The  Evangelistria  264 


2.  Admiralty  jurisdiction— Cans 
possession— Foreign  ship—Con 
Intervention  of  foreign  represm 
Court  of  Justice  (Admiralty  D 
diction,  independently  of  tha  J 
and  wfll  entertain  on  the  is 
zepiesentativc  of  a  foreign  ib 
sent  of  parties,  a  oanee  of  posat 
of  a  foreign  ship  belonging  to 
aa  to  aeoertain  the  true  posrtio 
and  the  nature  of  their  title,  si 
for  the  advantage  of  all  parti 
the  ship.  The  See  Renter  (1 1 
(Adm.)    The  Evangelistria  ... 

8.  Effect  of  mortgage — Transfer  oj 
gage  of  a  ship  transf  era  the  o? 
to  entitle  the  mortgagee  to 
mortgagor's  interest  aa  scour: 
(C.  P.  Div.)  Keith  and  anoQ 
another    

4.  Effect  of  mortgage — Omission 
only  effect  of  the  omission  to  x 
of  a  ship  is  to  postpone  it 
registered  mortgage.      (C.  P. 
another  v.  Burrows  and  anoth 

5.  Freight — Mortgagees  right — . 
— A  mortgagee  of  the  ship  is 
aa  against  an  assignee  of  fn 
ment  made  after  the  mortgi 
registration.    (C.  P.  Div.)    Ii 

6.  Freight— Right  of  mortgagee- 
Shipowner's  cargo.— The  marl 
only  entitled  to  such  freight  i 
contract  (muting  when  he  tal 
where  the  cargo  belongs  to  tin 
shipped  under  bills  of  lading  a 
but  upon  sale  of  the  cargo 
voioee  the  cargo  at  an  increaj 
such  increased  rate  ia  not  fro 
of  the  cargo,  and  the  mortgage 
more  than  the  bill  of  lading  fi 
and  H.  of  L.)  Keith  and  anot 
another 

NATIONAL  CHARAC1 

1.  Concealing  British  character— - 
Act  1854— Forfeiture— Closing 
flag. — Where  a  British  subjet 
British  ship,  by  a  represents* 
of  customs  at  the  port  of  rag 
has  been  sold  to  foreigners,  pi 
of  the  registry,  and  sails  he 
certificate  of  registry  and  mi 
whilst  he  continues  to  own  ha 
profits  of  working  her,  doing 
intent  to  conoeal  her  British 
officers  of  customs,  and  pre* 
unseaworthy,  he  commits  an  i 
provisions  of  the  Merchant  J 
(17  &  18  Vict.  c.  104),  s.  10SJ 
hia  ship  is  liable  to,  and 
forfeiture  to  Her  Majesty. 

2.  Concealing  British  cha 
tachment  of  forfeiture — B< 
chant  Shipping  Act  1854. 
committed  by  a  shipowner 
103  of  the  Merchant  Shi] 
cealing  her  national  ch 
forfeited   to    Her   Maj 
attaches,  and  the  prope: 
out  of  the  owner  a,  and 
the  date  of  the  commi' 
person  purchasing  soak 
out  knowledge  of  the  4 
the  commission 
condemnation, 
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the  Crown.    (Ada.  and  Ci 

idols page  888,  489 

u»racter--Forfeituro-—Inspee. 

wmt  Shipping  Acts—Costs^ 

of  a  British  Teasel  to  an 

•broad,  to  enable  hat  to  aall 

V  her  temar  Britiah  owners 
itrol  orar  her,  and  by  aaab 

V  to  evade  the  peovieiona 
with  regard  to  the  inspee- 
h  ships,  ia  an  infringement 
foipping  Aet  1854,  a.  108, 
ship  so  traAsferred  is  forfeit 
"he  original  English  owners, 
defendants  by  orders  of  the 
not  appeared,  condemned  in 
I  Asp.  Mar*  Law  Oae.  269 ; 
129)  followed.  (CtofApp.) 
504 

3AL  AS8E8SORS. 
Mon,  Noa.  22,  28. 

SABLE  RIVER. 

tier — Adjoining  owner— Ap- 
Che  owner  of  a  wharf  on  a 
the  right  of  reasonable  user 
ky  bring  Teasels  np  alongside 
of  loading  and  unloading, 
ressels  are  longer  than  his 
art  over  an  adjoining  wharf, 
>t  unreasonably  obstruct  the 
ining  wharf,  and  the  adjoin* 
ot  entitled  to  put  timber  o* 
ihe  riTer,  to  prevent  snoh 
osite  his  wharf.  (M.  R.) 
JoUieriee  Company  (Limited) 


411 


CESSARIE8. 

saries — Colonial  porU — Lia- 
Bter  in  a  oolonial  port,  un- 
j  for  necessaries  otherwise, 
lange  upon  a  firm  of  ship- 
intry,  who  aooept  and  pay 
rokers  can  proceed  against 
assariea  supplied  in  default 
amount  due  by  the  ship. 
Jnsh.  154)  followed.    (Adm. 

>    The  Anna   287 

vip— Material  mem — Men- 
ial man,  who  supplies  stores 
he  equipment  of  a  British 
time  lien,  cannot  enforce  his 
p  in  the  hands  of  a  subse- 
reof ,  even  though  snoh  pur- 
fc  the  time  of  purchase  that 
ud.  (Adm.)  The  Aneroid  418 
$h  colonial  port  —  Foreign 
f  Division  of  the  High  Court 
iction  to  entertain  an  action 
ies  supplied  to  a  foreign  ship 
port  The  Wataga  (Swab. 
.  Div.  and  Ct.  of  App.)  The 


the  taking  of  the  bill  gave  the  defaulting  oo- 
owner  time  to  their  detriment.  (Ex.  Div.)  Mould 
and  another  v.  Andrew  and  others page 

NOTICE, 
tat  Jfostsr,  Ho.  8— Practice,  Hoe.  19,  20. 

KOTICB  OP  AB  ANDONHEKT. 
Sea  Ifarine  Ineurance,  No.  20. 

NOTICE  TO  THIRD  PABfflBS. 

8sa  Practice,  Noa.  19,  20. 

OBfiTTBUOTIOrT. 
See  Navigable  Rivet. 

ONUS  OF  PROOF. 
See  Carriage  of  Goods,  Noa.  8,  9.— Collision,  Noa.  8, 4. 

OPEN  POLICY. 
Bee  Marine  Insurance,  No.  80. 

OVERTAKING  SHIP. 
See  CoOUioti,  Noa.  15, 16, 19,  46,  47,  48, 49, 50,  51,  52. 

OWNERS. 
See  Shipowner. 

PARTIAL  LOSS. 
See  Marine  Ineurance,  Noa.  7, 12, 18,  22. 

PARTICULAR  AVERAGE. 
Sea  Salvage,  No.  13. 

PARTICULARS. 
Sea  Carriage  of  Qoode,  No.  19— OoUifie*,  No.  39. 

PARTNERSHIP. 
Sea  Shipowner,  No.  6. 


287 


eband — Payment  by  bill — 
recovery  against  co-owners. 
repaired  by  the  order  of  the 
.  the  cost  of  the  repairs  is, 
the  ship's  husband,  appor- 
everal  co-owners,  who  pay, 
there  in  bills,  and  the  bill  of 
onourod,  the  material  men 
int  ao  left  unpaid  from  the 
ho,  being  bound  by  the 
symentk  cannot  aet  up  that 


PASSING  OF  PROPERTY. 

See  Marine  Insurance.  No.  18— Sale  of  Goods,  Noa. 
5,  6,  7,  8,  9 — Stoppage  in  Transitu. 

PAYMENT  OUT  OF  COURT. 
See  Wages,  Noa.  5,  6. 

PERILS  OF  THE  SEA. 
See  Carriage  of  Goods,  Noa.  4, 10— Marine  Insurance, 

No.  14. 

PERSONAL  INJURY. 
See  Collision,  No.  96. 

PILOTAGE. 
Sea  Collision,  Noa.  3,  4,  5,  6,  7, 13,  25,  26,  27,  28. 

PLEADING. 

See  Collision,  Noe.  33,  34,  40— Practice,  No.  13— 

Salvage,  No.  27. 

POLICY. 

See  Marine  Insurance,  Noe.  8,  15,  17,  18,  23,  24, 

28,  29,  30. 

PORT  DUES. 
See  Charter-party,  No.  8. 

POSSESSION. 
See  Mortgage,  No.  2. 

PRACTICE. 
1.  Appeals— County  Court— Admiralty  Division— 
Supreme     Court    of  Judicature    Act    1873.— 
Although  the  Supreme  Court  of  Judicature  Ac* 

a 
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1873,  s.  45,  provides  that  County  Court  appeals 
may  be  heard  before  a  divisional  oourt  con- 
sisting  of  two  or  three  judges  (sect.  40),  the 
Admiralty  Division,  haying  all  the  exclusive 
jurisdiction  of  the  High  Court  of  Admiralty 
before  the  passing  of  the  Act,  still  retains  the 
jurisdiction  to  hear  and  determine  County 
Court  Admiralty  appeals.  (Adm.)  The  Two 
Brothers page    99 

2.  Appeal — Inferences  of  fact — Evidence — Revers- 
ing decree. — The  Court  of  Appeal  has  great 
reluctance  in  reversing  a  decision  of  a  judge  of 
first  instance,  where  he  has  come  to  a  conclusion 
of  fact  upon  conflicting  testimony  and  after 
hearing  the  witnesses ;  but  where  the  oourt  of 
first  instance  draws  inferences  from  the  facts 
proved  before  it,  a  decision  founded  upon  such 
inferences  will  be  reviewed,  and  if  erroneous 
reversed,  without  great  pressure,  by  the  Court 
of  Appeal.     (Ct.  of  App.)     The  Transit 233 

8.  Appeal  —  Jurisdiction — Discretion  of  judge — 
Supreme  Court  of  Judicature  Act. — Sect.  19  of 
the  Supreme  Court  of  Judicature  Act  1873  does 
not  give  the  Court  of  Appeal  jurisdiction  to 
entertain  an  appeal  from  a  judge  of  the  High 
Court  with  reference  to  a  matter  which,  before 
the  passing  of  the  Judicature  Acts,  was  in  the 
absolute  discretion  of  the  judge.  (Adm.  and  Ct. 
of  App.)     TheAmstel    488 

4.  Appeal  —  Security  for  costs  —  Special  circum- 
stances.— The  Court  of  Appeal  will  not  order 
security  for  costs  of  an  appeal  except  under 
special  circumstances.  A  plaintiff  arresting  a 
ship  which  is  released  on  bail,  and  against  which 
he  obtains  a  decree,  is  not  entitled  to  security 
for  the  costs  of  appeal,  merely  because  the  bail 
bond  only  covers  the  costs  of  the  oourt  below  and 
not  of  the  Court  of  Appeal.  (Ct.  of  App.)  The 
Victoria    230 

5.  Appearance — District  registry — London  registry 
— TitU'  of  cause. — Where  an  action  in  rem  is 
instituted  against  a  ship  in  a  district  registry, 
and  tho  shipowners,  residing  out  of  the  jurisdic- 
tion of  that  registry,  enter  an  appearaneo  in  the 
London  registry,  the  appearance  must  show 
where  tho  action  was  commenced,  tho  title  of  the 
cause  in  the  district  registry,  and  that  the  defen- 
dants are  resident  out  of  the  jurisdiction  of  that 
registry.     (Adm.)     The  General  Birch    99 

6.  Counter-claim —  General  average  —  Damage  to 
cargo  —  Adjustment  —  Reference. —  Where  to  a 
claim  for  damage  to  cargo  a  counter-claim  of 
general  average  is  sot  up,  it  is  not  necessary 
that  such  general  average  should  have  been  ad- 
justed ;  but  if  the  evidence  supports  the  fact  of 
a  general  average  loss  having  been  sustained, 
the  amount  thereof,  together  with  the  amount  of 
loss  sustained  through  damage  to  the  cargo,  will 
be  referred  to  the  registrar  and  merchants  to 
report.     (Adm.)     The  Oquendo    558 

7.  County  Court  action — Leave  to  proceed  in  High 
Court — Commission — County  Court  Admiralty 
Jurisdiction  Act  1868.-  -When  there  are  circum- 
stances rendering  it  advisable  that  an  action 
which  a  County  Court  has  jurisdiction  to  try 
under  the  County  Courts  Admiralty  Jurisdiction 
Act  (31  &  32  Vict.  c.  71),  s.  3,  should  be  com- 
menced in  the  High  Court,  such  as  the  necessity 
for  a  commission  abroad,  tho  court  will  grant 
leave  for  a  writ  to  issue  under  31  &  32  Vict.  c. 
71,  sects.  3,  9,  though  tho  cause  of  action  may 
bo  of  less  amount  than  tho  limit  of  the  County 
Court  jurisdiction.  In  such  a  case  notice  of  the 
order  made  by  the  court  should  be  given  when 
the  writ  is  served.     (C.  P.  Div.)     Ellis  and  Co. 

v.  General  Steam  Navigation  Company  {Limited)  581 


8.  County   Court   appeal — Admintti-. 
under  £b0. — A  plaintiff  claiming  « 
exceeding    JB50    in     an   Admiralty  can  1 1 
County  Court,  ia  precluded  from  ippaar I 
the  decision    of    the   court  by  Met  SI  4 
County  Courts  Admiralty  Jurisdktian  id] 
(31  &  32  Vict.  o.  71).     Adm.)    TfeAkn. 

9.  County  Court  appeal — Court  ofAppeA-\ 
for  judgment. — The  reasons  for  jadgaaBt*1 
County  Court  judge,  as  well  as  for  «Mt«*fc| 
High  Court,  should   be  before  the  CoarUJ 
peal  when    a   further  appeal  is  mail  to  fcj 
oourt.     (Ct.  of  App.)     The  SwaOeu 

10.  County  Court  appeal — Leave  to  ajpoMal 
of  appeal. — Costs  not  allowed  whsatst  Cawf 
Appeal  reversed  the  decision  of  theawrta^l 
in  an  appeal  for  which  permission  wia 
(Ctof  App.)     Id 

11.  County  Court — Appeal  in  Adminlty-lmi 
appeal — Discretion  of  judge. — Lave  to  sal 
the  time  for  appealing;  from  a  Comity  Oaetil 
the  exercise  of  its  Admiralty  jurianetioa  ij 
sect.  27  of  the  County  Courts  Act  1868.  tast 
within  the  absolute  discretion  of  the  jndfirffc 
Admiralty  Division,  and  from  his  dsaia* 
appeal  lies  to  the  Court  of  Appeal  (Afe  a| 
Ct.  of  App.)     The  Amstel 

12.  Default   of  appearance — Proceeding  m 
Supreme   Court     rules — Admiralty  Gawt 
tional  Rules  1871. — Order  XIU.,  rale  1M I 
rules  of  the  Supreme  Court  as  to  proeajdaai 
rem  by  default  being;  annulled  by  the  nlaoff 
Supreme  Court,  Dec.  1875,  the  effeet  ef 
annulment  it  to  bring;  into  force,  rader  td 
virtue  of  the  Supreme  Court  of  Ja&orisn/ 
1875,  sect.  18,  the  Admiralty  Court 
Rules  1871,  as  to  proceedings  in  rem  by 
(Adm.)     ThePolymede 

13.  Default  of  pleading — Signing  judgment— Jrfrl 
in   rem — Supreme     Court    Rules,    Oritr  HHI 
r.  2.— Order  XXIX.,  r.  2,  of  the  Suprefl*  Ctf 
Rules,   as   to    signing    judgment   in  de&sMj 
pleading,  does  not  apply  to  proceedings  is  *• 
consequently  in  an  action  in  rem  for  a  ti«io**| 
sum   for  necessaries    supplied,   if  tbe  <k$a>1l 
makes  default  in  delivering  his  stateEsat  <=f  •" 
fence,   the   plaintiff    cannot   at  once  si|t  fd 
judgment,  but  must  bring  the  case  on  for  baflf I 
before  the   judge  upon   affidavit.     (Adm. I  V 
Sfactoria  

14.  Discontinuance — Costs. — Where  ap^stjfel 
an  action,   after  succeeding  in  an  mterbcsv) 
application,  the  costs  of  which  are  mad?  art**] 
the  cause,  gives  notice  of  discontiniia&x  d  W 
action,  under  Order   XXIII.  of  the  Baku**] 
Supreme  Court,  the  defendant  is  entitled  to  ■] 
coats,   including   the    costs  of  such  app 
(Adm.)     The  St.  Olaf 

15.  Discovery     of    documents  — Action   x* 
Foreign  ship — Time. —  In  an  action  i»  rew 
a  foreign  ship  whose  owners  are  resideat  i 
the   court  will    make   an  order  for  diaoowfl! 
documents  against  such  owners,  bat  vriH 
allow  a  reasonable  time  for  making  the 
of  documents.      (Adm.  Div.)     The  Emm 

16.  Foreign    judgment  —  Estoppel — R-:s 
Lis  alibi  pendens. — In  an  action  of 
judgment  of  a   foreign  court  given  in  *# 
between  the  same  parties  cannot  be 
an  estoppel  unless  such  judgment 
prior  to  the   institution   of  the 
country ;  there  being   no  res  judicata, 
lis  alibi  pendens,  when  the  pli 
his  action  here,  he  can  ^lai™  to 
ment  in  this  country  if  he  chooses. 
Delta    
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RAILWAY  AND  CANAL  TEAFFIC  ACT. 
See  Carriage  of  Goods,  Nob.  18,  20. 

BAM. 
See  Collision,  Nos.  55,  56. 

RATIFICATION. 
See  Marine  Insurance,  No.  11. 

BATS. 
See  Oarriage  of  Qoods,  No.  4. 

BECEIVEB  OF  WBECK. 
See  Salvage,  No.  10. 

BEFEBENCE. 
See  Limitation  of  Liability,  No.  4. 

BEGISTEB. 
See  Shipowner,  Noe.  1,  2,  «,  6. 

REGISTERED  OWNER. 

See  Mortgage,  Nos.  4, 5 — Shipowner,  Noe.  1, 2,  4,  6 

— Wages,  No.  1. 

REGISTRATION. 
See  Mortgage,  Noe.  4,  5 — Shipowner,  Noe.  1, 2,  4,  6. 

REGULATIONS  FOB  PREVENTING  COLLISIONS. 
See  OoUieion,  Not.  42  to  58,  50. 

RE-INSURANCE. 
See  Marine  Insurance,  No.  18. 

REPAIRS. 
See  Necessaries,  No.  4. 

BES  JUDICATA. 
See  Practice,  No.  16. 

RETURN  OF  PREMIUMS. 
See  Marine  Insurance,  No.  20. 

BISK. 
See  Marine  Insurance,  Nos.  9,  15,  20,  23,  29. 

RIVER  MERSEY. 
See  Collision,  No.  6. 

RULES  OF  SUPREME  COURT. 
See  Practice. 

SACRIFICE. 
See  General  Average,  Nos.  1,  3,  4. 

SAILING  SHIPS. 
See  Collision,  Nor.  44,  45,  46,  47,  48,  49,50,  53. 

SALE  OF  CARGO. 

See  Carriage  of  Goods,  No.  16 — Marine  Insurance, 

Nob.  7,  26. 

SALE  OF  GOODS. 
1.  Cargo — Vendor  and  purchaser — Right  to  whole 
cargo. — Where  vendors  abroad  contract  to  supply 
purchasers  in  England  with  a  cargo  of  from  2500 
to  3000  barrels  (seller's  option)  of  petroleum,  the 
shipment  to  be  made  abroad,  and  the  vessel  to 
proceed  to  a  port  of  discharge  to  be  determined 
by  the  purchasers ;  the  purchasers  are  entitled  to 
a  whole  cargo  not  exceeding  8000  barrels,  end 
are  not  bound  to  accept  3000  barrels  out  of  a 
ship  chartered  by  the  sellers,  and  loaded  with 
3000  barrels  consigned  to  the  purchasers,  and 


300  barrele  differently  marked  and 
other  parties.      (Ct.  of  App.) 

others  r.  Drayton    

2.  Contract — 8hipment  in  month 
and  purchaser . — Where  a 
said  a  purchaser  to  boy  goods,  to  bo  ifcfpa 
board  a  ship  in  the  month*  of  Mush* 

and  nine-tenths  are  shipped  m  Fetrearjai 
rest  in  Maroh,  the  shipmWisnotaMa* 
meat,  and  the  purchaser  may  rem*  a 
(H.  of  L.,  reversing  Ct.  of  A|*>,  est 
Q.  B.  Div.)      Bouws  and  other*  v.  Ass* 
others    m~..JbY 

8.  Contract  —  Specific  quantify  of  emit 
quantity    shipped — Mistake    Jaisrasa 
plaintiffs  abroad  agree  to  sell  sad  asfevst 
oountry  a  specific  quantity  ef  gooes  awe 
terms    "  cost,    freight,    and    mianse,"  si 
through  a  mistake  they  ship  double  tat  ess) 
and  send  their  agent  a  mil  of  lading  fortes* 
quantity  and  policy  of  insurance  bj  vail 
doable  quantity  ia  insured  "free  of  smtj 
average,"  the  purchasers  are  no* beads 
half  the  amount  so  shipped  as  the  geesel 
because  the  terms  of  the  contract  of  assij 
insuranoe  were  not  complied  with.    (Ct  of  JsjJ 
Hickow  and  another  v.  Adams  and  eissfke 

«.  Contract— Time  —  "  Ship  at  A."  - 
precedent  —  Warranty — Bight  of 
Evidence. — Where  goods  are  sold  to  smw 
a  contract,  in  which  it  is  said  me  "drip 
A.,"  evidence  ie  admissible  to  skowtte 
stances  under  which  the  ooatrset  was  ma, 
that  it  was  of  vital  importance  test  w 
should  be  at  the  place  named  at  themee* 
making  of  the  eontraot,  and  those 
then  bearing  on  the  eontraot  are  quastwsi 
jury,  and  if  they  find  that  it  was  s  riUl 
the  eontraot  that  the  ship  should  be  st*i'i 
the  time,  the  purchaser  is  entitled  to 
the  contract  on  the  ground  of  failure  of  w 
forxnance  of  a  condition  precedent  by  the 
(Q.  B.  Div.)     Oppenheim  v.  Frastr 

5.  Passing  of  property — Bills  of  ladisf- 
and  purchaser. — The  delivery,  by  the  h 
goods  contracted  to  be  sold,  on  board  t 
chartered  by  the  buyer,  is  not  a  dearey  »• 
buyer  but  to  the  master  of  the  vessel  tt  baus* 
the  person  indicated  in  the  bills  of  hdc&*i 
consequently  the  property  in  the  goods 
pass  before  the  signing  of  the  bills  of 
hence,  where  the  seller  chooses  to  make 
bills  of  lading  to  another  person,  and  tiftf 
indorsed  for  value  to  some  other  than  the ' 
there  is  no  appropriation  which  will  eatsil 
buyer  to  claim  the  goods  as  against  the 
even  though  the  eontraot  between  bays 
seller  is  that  the  property  in  the  goods 
the  buyer's  on  payment,  and  such  gosh 
oovered  by  funds  in  seller's  hands  ;  tads' 
payment  is  to  be  by  bills  of  exchange 
the  seller  upon  the  buyer,  the  buyer 
ordinary  course,  and  to  protect  himself, 
bills  of  lading  made  out  to  his  agents, 
master  is  not  bound  to  inquire  why  he 
and  would  be  bound  to  sign  them 
charter-party  stipulated  for  delivery  to 
chaser  or  assigns,  because  he,  the 
know  nothing  of  the  relations  between 
save  that  the  shipper  was  ***i«g  as 
purchaser ;  and  hence  no  action  wul  lie 
shipper  for  no  delivery  of  the 
Qabarron  and  another  v.  Krseftt 
Thomson 

6.  Passing  of  property — BiU  of 
Refusal,  of  delivery.— Where  god 
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rd  a  vessel  in  execution  of  a  contract  of 
ad  the  shipper  takes  a  bill  of  lading  "  to 
'  for  the  purpose  merely  of  securing  the 
at  of  the  price,  and  not  to  prevent  the 
trom  being  considered  as  within  the  con- 
the  property  in  the  goods  passes  to  the 
acr  so  as  to  entitle  him  to  maintain  an 
of  trover  against  the  holders  of  the  bills 
ing  and  exchange,  who  refuse  delivery 
ffer  of  payment  of  the  price.  (Ct.  of  App.) 
ita  v.  The  Imperial  Ottoman  Bank  ...page  591 

vg  of  property — Shipment  against  bills — 
tecation. — Plaintiff  had  arranged  with  a 
>nt  in  Africa  that  the  latter  should  pur- 
articles  of  produce  and  ship  them  for  sale 
country  by  the  plaintiff  upon  oommiaBion, 
flf  allowing  the  African  merchant  to  draw 
lim  in  order  to  purchase  the  artioles,  and 
ouments  of  title  of  the  shipments  being 
located  to  the  plaintiff  so  as  to  enable  him 
ide  funds  to  meet  the  bills  drawn  upon  him. 
j  after  the  shipment  of  a  cargo  under  this 
ement,  the  African  merchant  stopped  pay- 
tnd  his  liquidator  gave  the  bill  of  lading  to 
fendants  with  instructions  not  to  part  with 
ss  paid  the  value  of  the  cargo.  On  action 
it  to  recover  back  the  value  paid  by  the 
ff  under  protest,  and  damages  for  the  de- 
i  of  the  bill  of  lading:  Held,  upon  demurrer, 
ie  plaintiff  had  an  equitable  title  to  the  bill 
ng  under  the  arrangement,  and  that  the 
was  maintainable.  (Q.  B.  Div.)  Lutsoher 
ptoir  d'Bscompte  de  Paris 209 

y  of  property — Stoppage  in  transitu — 
1  and  purchaser, — Where  by  the  terms  of  a 
jt  of  sale  the  bill  of  lading  is  deliverable 
be  vendee's  fulfilling  certain  conditions, 
pper  is  entitled  not  only  to  retain  posses- 
the  goods  under  such  bill  of  lading  until 
Kmditions  are  fulfilled,  but  also  in  case  of 
tdee's  default  to  dispose  of  the  goods.  (Ct. 
.)    Ogg  and  another  y.  Bhuter 77 

\g  of  property  —  "  Cash  against  bill  of 
" — Possession  of  vendor — Rigid  of  vendor. 
ire  a  merchant  in  France  oontracts  to  sell 
ir  merchants  in  England  certain  goods,  to 
rered  "  free  on  board  "  and  "  cash  against 
lading,"  the  vendor  is  entitled  to  retain 
don  until  the  purchaser  complies  with  the 
ons  of  payment,  and  if  on  the  arrival  of 
>ds  in  England,  the  plaintiffs  erroneously 
ig  that  there  has  been  a  short  shipment, 
to  accept  the  full  draft  presented  to  them 
jeptance  by  the  vendor's  agent,  the  latter 
bled  to  dispose  of  the  goods  elsewhere,  and 
on  will  lie  against  the  person  receiving  them 
ie  agent.  (Ot.  of  App.)  Ogg  and  another 
tor 77 

See  Stoppage  in  Transitu. 

SALE  OF  SHIP. 

—Commission— Evidence  of  purchase  being 
through  agent. — When  an  agent  is  engaged 
a  ship,  and  it  is  agreed  that  if  a  sale  is 
a  any  person  "  led  to  make  such  offer  in 
tenoe  of  "  the  agent's  mention  or  publics- 
it,  the  agent  shall  have  a  commission,  the 
tot  that  a  purchaser  has  been  told  in  ' 
•tfon  by  a  person  who  had  been  in  oom- 
tien  with  the  agent  that  the  ship  had  been 
n  put  up  te  auction,  and  not  sold,  la  not 
P  evidence  that  the  purchaser  has  beta  led 
9hate  by  the  publication  of  it.  (Ot.  of 
eversintr  0.  P.  Div.)  Baylsy  and  others 
Iwick 458,  648 


2.  Agent — Sub-agent — Accounting  for  price. — Where 
shipowner  sends  a  ship  to  his  agents  abroad 
(Japan)  for  sale,  and  they,  by  reason  of  the  im- 
possibility of  personally  pressing  on  the  sale  at 
the  different  ports,  necessarily  employ  a  sub- 
agent  to  sell,  that  sub-agent  becomes  the  agent 
of  the  shipowner,  and  is  accountable  to  the  ship- 
owner for  the  proceeds  of  sale,  and  oannot  take 
the  ship  himself  at  the  limited  price,  and  resell 
for  his  own  benefit  at  a  higher  rate ;  if  he  does 
so,  he  is  liable  for  the  excess  realised  to  the  ship- 
owner.   (Ot.  of  App.)    De  Bussche  v.  Alt  ...page  584 

3.  Statute  of  Frauds,  sect.  17— Custody  of  sheriff- 
Acceptance  and  receipt. — The  owner  of  a  ship  or 
other  goods  which  are  in  the  oustody  of  the 
sheriff  under  a  fi.  fa.  may  make  a  valid  sale  thereof, 
and  may  deliver  possession  thereof  to  the  pur- 
chaser, so  as  to  constitute  an  acceptance  and 
receipt  within  the  meaning  of  the  17th  section  of 
the  Statute  of  Frauds.  (Ct  of  App.)  Union 
Bank  of  London  v.  Lenanton    600 

4.  Transfer  of  ship — Registration — Merchant  Ship- 
ping Act  1854 — Bill  of  sate. — A  transfer  of  a  ship, 
which  has  been  built  in  England,  but  has  not  been 
registered  as  a  British  ship,  and  is  not  intended 
to  be  so  registered  under  the  Merchant  Shipping 
Act  1854,  sect.  19,  is  good,  although  not  made 
by  bill  of  sale  under  that  Act.  (Ct.  of  App.) 
Union  Bank  of  London  v.  Lenanton 600 

5.  Transfer  of  ship — Bills  of  Sale  Act — Ship  com- 
pleted.— A  ship  completed  by  her  builders,  and 
ready  for  delivery,  is  within  the  exception  of  the 
Bills  of  Sale  Act,  and  an  interest  in  her  may  be 
transferred  without  the  instrument  being  regis- 
tered under  that  Act.    (Ct.  of  App.)    Union  Bank 

of  London  v.  Lenanton  600 

See  Shipowner,  Nob.  1,  2,  8. 

SALVAGE. 

1.  Agreement — Compulsion — Setting  aside  as  in- 
equitable.— Where  the  master  of  a  vessel  found 
passengers  of  another  vessel  (550  pilgrims) 
wrecked  on  a  rock  in  the  Bed  Sea  in  fine  weather, 
and  refused  to  carry  them  to  Jeddah  for  a  less 
sum  that  £4000,  and  the  master  of  the  wrecked 
vessel  was  by  suoh  refusal  compelled  to  sign  an 
agreement  for  that  amount,  and  the  service  was 
performed  without  difficulty  or  danger,  the  agree- 
ment was  held  inequitable  and  set  aside.  XI 800 
awarded  in  the  place  thereof.    (Adm.  Div.  and 

Ct.  of  App.)     The  Medina 219,  805 

2.  Agreement — Setting  aside  (Government  ship- 
Officers  and  crew — Right  to  reward. — Although 
the  captains,  officers,  and  crews  of  Government 
ships  are  entitled  to  be  remunerated  for  salvage 
services  to  the  same  extent  as  officers  and  crews 
of  merchant  vessels  would  be  rewarded  under 
similar  circumstances,  they  are  not  entitled  to 
impose  terms  upon  the  persona  whose  property 
they  salve,  or  to  refuse  to  render  assistance 
unless  those  terms  are  accepted.  (Ct.  of  App., 
reversing  Adm.)     Cargo  ex  Woosung 50,  239 

8.  Agreement—Setting  aside — Government  ship- 
Officers  and  crew — Ship's  services — Merchant 
Shipping  Act  1854. — An  agreement  so  imposed 
by  the  captain  of  a  Government  ship  upon  the 
master  of  a  ship  in  distress,  by  which  the  latter 
becomes  bound  to  pay  a  fixed  sum  for  services  to 
be  rendered,  not  merely  by  the  officers  and  crew, 
but  by  the  Government  ship  also,  is  invalid,  as 
the  services  of  the  ship  are  not  to  be  rewarded 
under  the  Merchant  Shipping  Act  1854,  sect.  484. 
(01  of  App.)    Id 50,  28f 

4.  Agreement— Government  ship— Officers  and  crew. 
—SoMble,  that  the  officers  and  crew  of  a  Govern- 


680 


MAEITIMB  LAW  OASES. 


SUBJECTS  07  CASES. 


ment  ship,  ordered  by  GoTermnent  to  render 
salvage  assistance,  have  no  right  to  make  any 
agreement  with  the  master  of  the  distressed 
vessel  as  to  the  amount  of  their  reward.  (Ct.  of 
App.)    Id P<*9*  50.  239 

5.  Apportionment — Agreement — Further  services— 
Persons  entitled  to  star*— When  persons  agree 
to  render  a  salvage  service  and  to  apportion  the 
salvage  in  a  particular  way,  and,  whilst  such 
services  are  being  performed,  further  salvage 
services  are  rendered,  not  contemplated  by  the 
agreement,  the  whole  body  of  salvors  are  entitled 
to  share  in  the  reward,  and  not  only  those 
actually  engaged  in  the  further  salvage  opera- 
tions.    (Adm.)     The  Cadiz  and  The  Boyne   832 

6.  Apportionment — Custom — Greater  risk — Cheater 
reward. — Where  there  was  a  custom  to  share  in 
salvage  awards  in  a  particular  manner  according 
to  the  ratings  of  the  salvors  on  board  their  ship, 
but  some  of  the  salving  crew  had  exposed  them- 
selves to  muoh  greater  risks  than  the  rest,  the 
court  gave  them  a  larger  share  on  equitable 
principles.     (Adm.)     The  Sarah 542 

7.  Board  of  Trade  vessels — Bight  to  salvage — Public 
harbour  —  "  Her  Majesty's  ships  "  —  Merchant 
Shipping  Act  1854.— The  Board  of  Trade  can 
claim  salvage  in  respect  of  services  rendered  by 
vessels  employed  by  them  for  commercial  pur- 
poses in  and  about  a  public  harbour,  the  pro- 
perty in  which  is  vested  in  the  Board  of  Trade. 
The  expressions  "  ships  belonging  to  Her 
Majesty,"  and  "  Her  Majesty's  ships,"  in  sects. 
484,  485  of  the  Merchant  Shipping  Act  1854,  are 
used  in  their  ordinary  sense,  and  apply  only  to 
vessels  in  the  Royal  Navy,  and,  semblet  those  be- 
longing to  the  publio  servioe  of  a  dependency  of 
the  British  Crown.  (Adm.  and  Ct.  of  App.) 
TheCybele  478,582 

8.  County  Court  Admiralty  jurisdiction — Property 
salved  under  .£1000 — Amount  claimed  under 
JJ300. — A  County  Court  having  Admiralty  juris- 
diction under  the  County  Courts  Admiralty  Juris- 
diction Act  1868,  has  jurisdiction  under  sect.  3, 
in  claims  for  salvage  wherein  the  property  salved 
does  not  exceed  .£1000,  or  in  the  alternative 
where  the  amount  claimed  does  not  exceed  .£300. 
(Adm.)     The  Olannibanta 339 

9.  County  Court  Admiralty  jurisdiction — Distribu- 
tion of  salvage  —  Amount  recovered  without 
action. — Where  a  sum  of  money  under  J63O0  has 
been  paid  for  salvage  services  rendered,  a 
County  Court  having  Admiralty  jurisdiction  has 
jurisdiction,  in  an  action  for  distribution  in  case 
of  dispute  between  the  salvors,  to  apportion 
Huch  sum  among  the  salvors,  although  such  sum 
has  been  recovered  by  agreement  with  the  owners 
of  the  salved  property  and  without  action 
brought  in  the  County  Court.     (Adm.)     Id 339 

10.  Derelict —  Wreck  —  Drifting  barge  —  Merchant 
Shipping  Act  1854. — A  laden  barge  accidentally 
breaking  loose  from  her  moorings  in  the  river 
Thames,  and  drifting  about  with  no  one  on 
board,  is  not  derelict,  and  consequently  not 
"wreck"  within  the  meaning  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104),  and 
persons  finding  her  and  mooring  her  in  safety 
are  not  precluded  from  recovering  salvage  for  so 
doing  by  reason  of  their  neglecting  to  comply 
with  the  provisions  of  the  450th  section  of  the 
above  Act,  and  deliver  the  barge  to  the  receiver 

of  wreck.     (Adm.)     The  Zeta 73 

11.  Engagement  to  render  assistance — Lying  by  ship 
— Right  to  reward — Service  completed  by  another 
ship. — Where  a  ship  is  engaged  to  render  assist- 


ance to  another  anip  in  disfeess,  wutai  a; 
fixed  sum  being  agreed  upon,  and  don  Rank 
ready  to  give  assistance,  she  cannot  bedsjesi 
of  her  right  to  reward  by  reason  of  ask 
vessel  offering  and  being  engaged  to  tor  it » 
less  sum  than  the  former  amp  ii  wififi 
accept,  but  will  be  entitled  to  recover ifrirsi 
which  will  remnnerate  her  for  tst  ira 
rendered,  and  compensate  her  for  tst  loss  ■ 
has  sustained.     (Adm.)     The  Mcmde «fa7 

12.  Gkwernment    ship — Bombay  Govammk-h 
vices  of  ship— Merchant   Shipping  Ad  1»- 
Leave  to  proceed. — A  vessel  owned  by  tst  Bossf 
Government,    and     manned    by  bbihwbhb? 
servants  of    that    Government,  whose  ofsi 
carry  no  Queen's  commission,   is  s  "«f  *■ 
longing  to  Her  Majesty,"  within  the  musftf 
the  Merchant  Shipping  Act  1854,  and  so  ah* 
reward  is  recoverable    in    respect  of  ana 
rendered  by  such  a  vessel,  and  it  is  mamtjk 
her  officers  and  crew  to  obtain  the  eonsesiflffc 
Lords    of    the     Admiralty    in    writinf  la* 
bringing  an  action  for  salvage.    (Adm.  tuMXi 
App.)     Cargo  em  Woosung ~*J 

18.  Lien  on  cargo— Employment  by  mastsr-1* 
biUty  of  holder    of   bill  of  l«Kao.-A  psa 
who  is  by  the  master  of  a  stranded  ihippW 
in  possession  of  ship  and  cargo  for  the  popes 
of  saving  the  cargo,  and  who  saves  the  eugetf 
his  exertions,  has  a  lien  upon  the  owyofctte 
charges,  which  are  in  the  nature  of  pszssat 
average  on  the  cargo,  and  the  holder  of  tst  si  I 
of  lading,  whose  agent  induces  sues  pesst  * 
deliver  up  the  cargo  on  a  promise  to  W"* 
charges,  is  liable  for  them.    (Q.  B.  DW.)  fi«f| 
stonv.  Wendt 

14.  Life  salvage— Cargo — Liability  toeomfrWr-! 
Merchant  Shipping  Act  1854.— Where  life  ahsji 
is  performed,  cargo,  subsequently  salved  fe* 
the  same  vessel  as  the  lives,  but  bj  pesos 
wholly  distinct  from  the  life  salvors,  is  labiis 
contribute  towards  the  payment  of  the  reisi 
due  to  the  life  salvors  under  the  provisions i 
the  Merchant  Shipping  Act  1854,  sect  A 
(Adm.  Div.)     Cargo  ex,  Schiller 

15.  Life  salvage — Cargo  subsequently  iaited-G*  < 
tribution — Merchant  Shipping  Act  1854.— Waa 
life   salvage  is   performed,  cargo,  subseqssfc; 
salved  from  the  same  vessel  as  the  lives,  bdlfa 
persons  employed  by  the  owners  for  the  purfe»;1 
and  wholly  distinct  from  the  life  salvors,  is  w, 
to  contribute  towards  the  reward  due  to  ti» 
salvors   under  the   provisions  of  the  Mi 
Shipping  Act  1854,    sects.    458,   459.    (ft. 
App.)     Cargo  ex  Schiller  

16.  Life  salvage — Cargo  saved — Ship  tost— J 
to  contribute. — Where  lives  and  cargo  havtl 
salved  from  a  ship,  but  the  ship  has  bees 
lost,  the   owners  of  the  cargo  are  liable  »1 
salvage  in  respect  of  the  lives,  and  the  oi 
the  lost  ship  are  not  liable  to  contribute  tot 
payment.    Life  salvage  awards  can  onlj  be  I 
out  of  the  res  salved,  and  not  against 
a  ship  personally.     (Adm.)     Specie  ex 

17.  Life  salvage — Persons   wrecked  and 
There  is  no  salvage  of   life  entitling  s 
recover  reward   in   the   Admiralty  Cosftj 
the  ship  takes  off  from  an  island  on  s 
but  inhabited  coast  a  ship's  crew  and 
who  have  been  wrecked  there,  hit 
previously  got  ashore  in  safety,  and 
suffering  from  want  of  water  and 
in    no    immediate    danger.      ( 
Woosung  
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503 


nmanding  on  station — Transport 
hare. — The  senior  naval  officer  on 

out  of  harbour  a  transport  with 
d  a  number  of  men  from  one  of 
dps,  for  the  purpose  of  rendering 
I  towing  into  harbour  a  ship  in 
ed  to  share  in  the  sum  awarded 
and  the  naval  offioer  (being  also 
ffioer  of  the  station)  who  eom- 

from  H.  M.'s  ship  is  to  be  con- 
i  charge  of  the  whole  expedition 
led  to  reward  in  that  capacity. 
e  page 

idavits  of  value  —  Evidence. — 
age  action,  defendants  have  filed 
e  of  their  ship,  freight,  and  cargo, 
ive  been  accepted  and  agreed  to 
,  the  defendants  will  not  be  ai- 
ring to  give  evidence  to  decrease 
im.)     The  Hanna   

eal— Costs. — A  successful  appel- 
of  salvage  will  get  his  costs  of 
ig  the  ordinary  custom  of  the 
aJ,  notwithstanding  the  former 
*rivy  Council,  in  such  appeals,  to 
(Ct.  of  App.  from  Adm.)  The 
491 

its  —  Separate  actions. — Where 
j  suits  have  been  unnecessarily 
court  will  only  allow  one  set  of 
b  the  amount  allowed  to  be  dis- 
y  amongst  the  plaintiffs  in  the 
(Adm.)     The  Sarah  542 

eal — Tender  under  JB50 — Amount 
I — County  Courts  Admiralty  Juris- 
(31  f  32  Vict.  c.  71).— No  appeal 
leoision  of  a  County  Court  in  a 
bore  there  is  a  tender  of  less  than 
mder  is  upheld,  the  amount  ten- 
i  amount  "  decreed  or  ordered  " 
ty  Courts  Admiralty  Jurisdiction 
t  32  Vict.  o.  71),  s.  31.  (Adm. 
ioord 


218 


peal  —  Increase  of  award. — The 
1  will  increase  the  amount  of  a 
fin  their  opinion,  considering  the 
perty  salved  and  of  the  salving 
xd  of  the  court  below  is  insuffi- 
App.  from  Adm.)  The  City  of 
491 

ortionment  — Agreement. — Where 
»red  into  an  agreement  as  to  the 
rf  salvage,  which  in  the  opinion 
equitable,  and  not  obtained  by 
irt  will  uphold  the  agreement  and 
salvage  awarded  in  accordance 
m.)     The  James  Armstrong  46 

est  — Demurrage  — Damages   and 

>  action. — Defendants  in  a  salvage 
ight  to  recover  damages  for  de- 
;  plaintiffs,  who,  having  bond  fide 
re  error  of  judgment  arrested  the 
sel,  and  carried  on  the  suit  to 
for  their  alleged  salvage  services, 

performed  no  salvage,  but  mere 
.     (P.C.)     The  Strathnaven 113 

[gment  debts — Interest — Costs. — 
rporation  of  the  High  Court  of 

>  High  Court  of  Justice,  an  award 
judgment  debt,  and  as  such  bears 
le  date  of  entry  of  judgment,  the 
tring  intrant  from  the  date  of 

allocatur.    (Adm.)     The  Jones 
478 


27.  Practice — Pleading — Information  leading  to 
employment. — A  paragraph  in  a  statement  of 
claim  for  salvage  stating  that  by  rendering  the 
salvage  service  the  salving  vessel  had  been  pre- 
vented from  obtaining  information  which  would 
have  resulted  in  profitable  employment,  ordered 

to  be  struck  out.     (Adm.)     The  Cybele page  478 

28.  Practice — Salvage  suit — Towage  service — Decree. 
— In  a  salvage  suit,  in  which  there  has  been  no 
tender  made  by  the  defendants,  a  Court  of  Ad- 
miralty cannot,  on  finding  that  no  salvage  service 
has  been  performed  by  the  plaintiffs,  and  their 
services  were  mere  towage,  make  a  decree  for  the 
amount  of  towage  due  to  the  plaintiffs.  (P.  C.) 
The  Strathnaver „ 113 

29.  Practice  —  Variation  of  decree — Mistake  in 
values — Reduction  of  amount  awarded. — Where 
the  Admiralty  Court  has  made  a  decree  awarding 
salvage  upon  values  furnished  by  the  respective 
owners  of  the  ship,  freight,  and  cargo,  and 
accepted  by  the  salvors,  and  afterwards  it  is 
discovered  by  the  owner  of  cargo  that  he  has 
been  ordered  to  pay  upon  the  value  of  the  cargo 
without  deducting  the  freight  due  upon  delivery, 
the  court  has  power  to,  and  will  if  it  sees  fit, 
reduce  the  amount  of  salvage,  and  vary  the  pro- 
portions payable  by  the  respective  owners. 
(Adm.)    The  James  Armstrong   46 

30.  Services — Carrying  information  of  loss. — Carry- 
ing information  to  a  vessel  which  enables  her  to 
render  a  salvage  service  is  itself  a  service  in  the 
nature  of  salvage,  and  will  be  rewarded  accord- 
ingly.    (Adm.)     The  Sarah 542 

31.  Services — Providing  navigation— Infected  ship. 
— The  loan  of  a  navigator  to  a  vessel  in  distress 
by  reason  of  her  own  navigators  being  incapa- 
citated by  an  infectious  disease,  is  a  salvage 
service  on  the  part  of  the  ship  lending  the  navi- 
gator. It  is  a  salvage  service  of  a  very  high 
order  on  the  part  of  a  salvor  to  go  on  board  an 
infected  vessel  and  navigate  her.  (Adm.)  The 
Shiblander   556 

32.  Towage— Definition  of  salvage.— Towage  ser- 
vices (as  distinguished  from  salvage  services)  are 
work  done  by  one  vessel  in  towing  another  to 
expedite  her  voyage,  where  nothing  more  is  re- 
quired than  the  accelerating  her  progress ;  and 
where  a  vessel  is  in  neither  actual  nor  imminent 
probable  danger,  another  vessel  engaged  to  tow 
her  renders  towage  and  not  salvage  services. 
(P.C.)     The  Strathnaven 113 

33.  Transport — Government  charter — Right  to 
salvage. — A  ship  chartered  to  Government  as  a 
transport  under  a  charter-party  in  the  ordinary 
form  used  by  Government  for  chartering  ships  in 
time  of  war,  is  not  demised  to  the  Government  in 
a  way  which  deprives  her  owners  of  the  right  to 
salvage  reward  for  services  rendered  by  her 
under  the  directions  of  the  Queen's  naval  officers 
commanding  at  the  place  where  she  is  stationed. 
(Adm.)    The  Nils H 

SEAMEN. 
See  Protection  of  Seamen— -Wages— Wrongful 

Dismissal. 

SEA  TRANSIT. 
See  Carriage  of  Goods,  No.  20. 

SEAWOETHINES8. 

See  Carriage  of  Goods,  Not.  6,  7,  22,  28— 
Charter-party,  No.  22 — Marine  Insurance,  Not. 
21,  24,  81. 
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SUBJECTS  OF  CA8S8. 


8E0UBITY  FOB  COSTS. 
See  Collision,  Nos.  33,  34,  38— Practice,  No.  2a 

SECURITY  FOB  COUNTER-  CLAIM. 
See  Collision,  No.  88. 

SEE  VICE. 
See  Practice,  Nos.  25,  26,  27. 

SEVERANCE  OF  ACTION. 
See  Collision,  No.  38. 

SHAKE  OF  PBOFIT. 
See  Shipowner,  No.  6. 

SHERIFF. 
See  Sale  of  Ship,  No.  8. 

SHIPBUILDING  CONTRACT. 
See  Shipowner,  No.  7. 

SHIPMENT  OF  GOODS. 

See  Carriage  of  Goods,  No.  21 — Sale  of  Goods, 

No.  2. 

SHIPMENT,  TIME  OF. 
See  Sale  of  Goods,  No.  2. 

SHIPOWNER. 

1.  Bond  fide  purchaser  of  shares — Fraud  of  vendor 
—  Original  owner — Registered  owner. — An  original 
owner  of  shares  in  a  ship  cannot  enforce  his  title 
to  those  shares  against  a  registered  owner  who 
has  purchased  them  hond  fide  for  value  from  a 
person  whose  name  was  on  the  register  as  owner, 
even  though  such  person  had  been  registered 
through  fraud  on  the  original  owner.  (Adm.) 
TheHorlock     page  421 

2.  Bond  fide  purchaser  of  shares — Original  owner 
— Registered  owner — Action — Defence  of  fraud — 
Pleading — Demurrer. — A  statement  of  defence 
alleging  fraudulent  registration  of  the  plaintiff's 
predecessor  in  title  was  demurred  to,  and  the 
demurrer  sustained,  on  the  ground  that  a  fraudu- 
lent registration  on  the  part  of  an  intermediate 
transferee  is  no  defence  to  an  action  for  posses- 
sion by  a  bond  fide  purchaser  for  value,  without 
notice  of  the  fraud.     (Adm.)     Id 421 

3.  Claim  for  account  and  sale — Mortgagee's  right. — 
Where  a  part  owner  of  a  ship  institutes  a  suit 
against  the  ship  claiming  as  against  his  co- 
owner  an  account  and  a  Bale  of  the  ship,  a 
mortgagee  holding  a  mortgage,  which  would  not 
be  satisfied  by  a  sale  of  the  ship,  is  entitled,  on 
intervening  in  the  suit,  to  a  release  of  the  ship 
and  to  his  costs  from  the  time  of  his  claiming 
the  release.     (Adm.)     The  Eastern  Belle   19 

4.  Ownership  action  —  Injunction  —  Dealing  with 
shares  pendente  lite. — An  injunction  granted  ex 
parte,  on  application  of  the  plaintiff  to  prevent 
defendant  dealing,  and  to  restrain  the  registrar 
of  shipping  from  registering  any  dealings,  in 
shares  of  a  ship  the  subject  of  a  co-ownership 
action  pendente  lite.     (Adm.)     TheHorlock  421 

5.  Practice — Co-ownership  action  in  rem — Default 
in  appearance — Joinder  of  defendant — Accounts — 
Reference — Costs. — Where  an  action  is  brought  in 
rem  against  a  ship  by  the  owners  of  certain 


sharea  therein  claiming  poaaaaoiop  tad si  seal 
against  the  managing  owner,  and  the  later  a*  I 
default  in  appearing',  the  court  will  ok  ail 
m^nagrny  owner  to  be  joined  as  a  defends*,  il 
that  his  account*  may  be  investigated,  ai  til 
give  possession  to  the  plaintiffs  if  thfrWcil 
majority  of  shares  ;  bat  will  not  oris,  tel 
the  reference,  a  sale  of  the  defendant i  awil 
satisfy  the  plaintiffs'  costs  sad  any  ga  ixi| 
due  at  the  reference.  (Adm.)  fb 
Pearl   - 

6.  Registered  managing  owner  —  Master  tail 
control — Agreement  as  to  profits— Iuefe  ?| 
negligence — Merchant  Shipping  Ad  1&-M 
owner  of  a  ship,  who,  by  a  verbal  tgnsa 
gives  np  all  control  over  her  to  the  captail 
retains  a  right  to  one-third  of  the  net  psfcs| 
is  subsequently  to  the  agreement  regissaatil 
"managing  owner'*  under  the  Mercian i| 
ping  Act  1875,  is  liable  for  the  nerjigtcti 
ment  of  the  vessel  by  the  captain.  iiisj| 
occurring  during  her  employment  nsn| 
charter-party  of  which  the  owner  kne*  tm 
Fraser  v.  March  (13  East,  238)  distE^sJ 
(C.  P.  Div.)  Steel  v.  Lester  and  Liim 

7.  Shipbuilding  contract — Company— Paya* ' 
instalments— Shares — Mode  of  pa\ 
tract — Authority  of  directors. — Shipbmftai 
tracted  with  a  trading  company  to  build  kf 
a  steamer,  to  be  paid  for  by  insalaaai 
different  stages  of  the  Teasel's  progna, 
tenth  of  the  whole  to  be  paid  in  fuDy 
shares  in  the  company  at  par,  on  deUvsjd\ 
ship.  At  a  meeting  between  the  diractosa'j 
company  and  the  shipbuilders  on  the 
above  contract  was  signed,  the  httsr 
raised  an  objection  to  receiving  any  part  eM 
purchase-money  in  shares,  the  chairman: 
managing  director  of  the  company,  vho 
formed  a  firm  carrying  on  a  separate  bi 
cotton  brokers  under  the  title  of  C.  G.  sdi 
gave  them  the  following  letter,  dated  tin 
day  :  "  We  hereby  beg  to  say  that  install 
our  best  to  dispose  of  the  stock  we  propoeX 
you  shall  take  in  payment  of  the  last 
of  the  steamer,  this  day  contracted  for  «&1 
It  is  not  our  expectation  that  we  shall  bawl 
upon  you  to  take  up  these  shares."  To' 
signed  "  0.  G.  and  Co."  Before  the 
the  ship  an  individual  member  of  ibi 
shipbuilders  applied  for  some  shares  in  til* 
pany  on  his  own  account,  and  the 
declined  to  allot  any  to  new  applicant! 
5  per  cent,  premium.  No  shares  were 
the  shipbuilders  until  three  yean  aftfl 
delivery  of  the  ship,  when  the  compsf  f 
about  to  wind-up.  Held,  first,  thai, 
absence  of  express  authority  or  some 
ratification,  the  letter  of  C.  G.  and  Ca< 
bind  the  company  ;  secondly,  that  tkf ! 
builders  haying  from  the  time  of  the  ■ 
the  ship  insisted  upon  payment  of  the 
ment  in  cash,  the  company  were  not 
that  time  to  allot  them  shares ;  and 
the  duty  of  C.  G.  and  Co.  as  regards 
of  the  shares  did  not  arise  until  tasyi 
vis.,  on  the  deli  very  of  the  ship,  sal. 
that  a  resolution  of  the  company  til 
shares  exoept  at  a  premium,  before 
of  a  ship,  was  no  evidence  as 
Co.  that  they  did  not  do  their 
the  shares ;  and  that  C.  G.  and  Ga 
way  prevented  shares  being 
builders  on  or  after  delivery  ef 
arose  on  their  part  until  such 
Div.)     McMillan    and    Sen  v. 
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Steamship    Company  (Limited)    and  C. 
iaw  and  Co page  579 

e  Damage,  No.  8 — National  Character — 
Unseaworthy  Ships — Wreck. 

SHIPPING  DOCUMENTS. 
See  Sale  of  Goods,  Nob.  6,  7. 

SHIPS  HUSBAND. 
le  Necessaries,  No.  4— Shipowner,  No.  6. 

SHIPWRIGHT. 
Master's  Wages  and  Disbursements,  No.  8. 

SIGNALS. 
See  CoUision,  Noe.  15, 16, 17, 19. 

SPEED. 
See  Collision,  No.  54. 

STEAMSHIP. 

lags  of  Goods,  Noe.  18,  20 — Collision,  Nob. 
51,  52,  54,  55,  56,  57,  58,  59— Damages. 

STEAM  TUG. 
e  Collision,  No.  59 — Thames  Navigation. 

STEVEDORE. 
See  Carriage  of  Goods,  No.  21. 

STOPPAGE  IN  TRANSITU. 

f  lading — Assignment  of— Past  considera* 
oA— Defeat  of  right  to  stop. — The  transfer 
Q  of  lading  for  a  valuable  consideration 

the  rights  of  stoppage  in  transitu,  and  it 
no  difference  that  no  part  of  the  oonsidera- 
r  the  transfer  arose  opt  of  such  bill  of 
Henoe,  where  an  advance  is  made  on  the 
I  of  security  to  be  given,  and  a  bill  of  lad- 
fterwards  deposited  to  cover  such  advance, 
is  a  good  transfer  of  the  bill  of  lading 
irill  defeat  the  right  of  stoppage.  (Ct.  of 
evening  Q.  B.)    Leash  r.  Scott 852,  469 

of  right — Place  of  destination — Bills  of 
—Documents. — Where  goods  are  shipped 
consigned  to  order  for  account  and  risk  of 

Co.,  of  B.,"  and  the  consignors  send  to 
rents  in  L.  bills  of  exchange  and  shipping 
nts,  and  the  bills  are  accepted  bj  W.  and 
bo  thereupon  receive  the  shipping  docu- 

L.  is  the  place  of  destination  of  the 
snd  the  transaction  is  complete  on  signing 
I  of  exchange  and  handing  over  the  docu- 

the  right  to  stop  in  transitu  ceases  at  L. 
Be    Whitworth   and    Co. ;    Em  parte 
uti;  Bx  parte  Gibbs  and  Co 74 

re  for  shipment  abroad — Lien  on  bills  of 
and  each  shipment — Bankruptcy— Right 
—Where  goods  are  sold  by  a  merchant  in 
a  merchant  in  London  under  a  written 
ntt,  by  which  the  goods  are  to  be  sent  to 
rahaser,  who  is  to  ship  them  direct  to 
consignees  abroad,  for  sale  on  his  own 
»,  and  the  vendor  is  to  have  a  lien  on  the 
lading  and  each  shipment ;  and  goods  are 
ed  to  the  purchaser,  who  ships  them  and 
toomes  bankrupt  without  having  had  the 
!  lading)  the  agreement  does  not  deprive 
dor  of  his  right  to  stop  in  transitu,  and 
steitus  does  not  «n4  in  London,  but  oon- 
vntil  the  goods  reach  their  destination 
,    <Ofc>  #f  Jys*>)    Mm  pssHe  Watson,  JU 


4.  Wharfinger  acting  as  agent  for  consignor  and 
consignee — Bankruptcy  of  purchaser — Bight  to 
stop. — Where  a  consignor  sends  goods  by  ship  to 
a  oonsignee,  and  they  are  delivered  by  the  ship 
to  a  wharfinger,  who  acts  on  the  part  of  both 
carrier  and  oonsignee,  and  whose  business  it  is  to 
ooUeot  the  freights,  and  not  part  with  the  goods 
until  they  are  paid  for,  and  also  to  act  as 
wharfinger  and  carrier  for  the  oonsignee,  and  the 
oonsignee  commits  an  act  of  bankruptcy  upon 
which  he  is  adjudicated  bankrupt,  and  tie  con- 
signors, as  unpaid  vendors,  claim  the  goods  in 
the  hands  of  the  wharfinger  before  they  are 
claimed  by  the  trustee  in  bankruptcy,  the  right  of 
stoppage  in  transitu  is  not  lost.  (Bank.)  Em 
parte  Barrow ;  Be  WorsdeU .page  887 

STRANDING. 
See  Discipline,  No.  2. 

SITING  AND   LABOURING. 
See  Marine  Insurance,  No.  22. 

SUPREME  COURT  OF  JUDICATURE  ACTS. 

See  Practice. 

SUPREME  COURT  RULES. 
See  Practice. 

TENDER. 
See  Salvage,  No.  82. 

TERMINATION  OF  RISK. 
See  Marine  Insurance,  Nos.  9,  23,  29. 

THAMES  NAVIGATION. 

Barge  in  tow  —  Licensed  lighterman — Thames 
Watermen  and  Lightermen  Act. — Barges  in  tow 
of  a  steam  tug  in  the  river  Thames  are  being 
"  worked  or  navigated  "  within  the  meaning  of 
the  Thames  Watermen  and  Lightermen  Act  1859 
(22  &  28  Vict.  c.  83),  sect.  66,  and  must  under 
that  seot|on  have  a  licensed  lighterman  on  board 
and  in  charge.  (C.  P.  Div.)  Elmore  and 
another  v.  Hunter  555 

TIME  POLICY. 
See  Marine  Insurance,  No.  23,  24. 

TOTAL  LOSS. 

See  Collision,    No.  39  —  Marine  Insurance, 
Nos.  13,  14,  25,  26. 

TOWAGE. 
See  Salvage,  No.  82. 

TRANSFER  OF  SHIP. 
See  Sale  of  Ship,  Nos.  4,  5. 

TRANSPORT. 
See  Salvage,  Nos.  18,  88. 

TRESPASS   TO  REALTY. 

See  Damage,  Nos.  1,  2.  > 

TRINITY  OUTPORT. 
See  Collision,  No.  7. 

UNSEAWORTHINE8S. 

Bee  pafriaae  of  Goods,  Nos.  6,  82,  M~Okaw4er- 
Marty,   Kq,    ft—Marim*  fnfutanm,   No*   ft, 
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STTVJBCTK  or  custa. 


UNSEAWOBTUI  SHIPS. 

1.  Merchant  Shipping  Act  1873,  sect.  IB— Com- 
plaint — Wording  o/.— It  ia  not  necessary  that  the 
complaint,  nude  to  the  Board  of  Trade  ae  to  the 
condition  of  a  ship  under  sect.  12  of  the  Mer- 
chant Shipping  Act  1873  (36  A  37  Vict,  o.  85), 
should  state  that  the  ship  "  cannot  proceed  to 
tea  without  serious  danger  to  human  life."  but  it 
i>  sufficient  if  by  reaaoBuble  inference  it  can  be 
ascertained  from  the  wording  of  the  complaint 
that  this  in  fact  in  the  case.  Neither  ia  it  neoee- 
larj-  that  the  report  made  upon  a  surrey  ordered 
by  the  Board  should  so  state,  bnt  it  is  mfGcient 
if  it  can  be  ascertained  by  reasonable  inference 
therefrom  that  this  is  in  fact  the  ease,  (a)  (C.  P. 
Div.)     L/wii  t.  Gray     ... page  1 

2.  Merchant  Shipping  Act  1873-  -Defeniion  of  ihip 
-fiiirrtit—  fis-i  «■■■>!, iP.li!    'i'tn.     -.v,:,u (.(,'.    (hat  if  tliu 

first  survey  held  by  the  Board  is  unsatisfactory 
or  insufficient,  o  second  survey  may  be  held,  but 
that  the  Board,  cannot  upon  an  order  for  the 
detention  of  a  ship  for  the  purpose  of  holding  a 
survey,  justify  a  detention  beyond  what  is  reason- 
ably necessary   for  that  purpose.      IC.   P.    Div.) 


IS. 


VALUES. 
See  Salvage,  No.  19. 

VENDOR  AND  PURCHASER. 


VIATICUM. 

See  Wag-.,,  No*..  4,  7. 

VICE-ADMIRALTY  COURTS, 
See  Collision,  Nob.  40,  41. 

VOYAGE  POLICY. 

See  Marine  Insurance,  Nob.  33,  30. 

WAGERING  POLICT. 

See  Vari  w  Insurance,  No.  30. 

WAGES. 

I.  Altatmmt  note— Owner— Chartered  thvp— Afrr- 
sAfljal  Skipping  Act  1854,  stct.  169— Liability  of 
registered  owner.— The  registered  owner  of  a  ship, 
who  charters  liii  ship  to  a  charterer,  so  that  the 
latter,  having  the  sole  use  uf  the  ship,  finds  the 
stores,  pays  the  crew's  wages,  doe*  repairs,  and 
appoints  the  master,  the  owner  only  paying  insur- 
ance on  the  ship,  and  having  a  lien  on  the 
cargo  and  freight  for  the  Mro,  is  not  "the 
owner  or  any  agent,  who  has  authorised  the  draw- 
ing of  the  note  "  within  the  meaning  of  sect.  169- 
of  the  Merchant  Shipping  Act  1854,  bo  as  to  be 
liabto  at  the  instance  of  the  wife  of  a  sailor  upon 
an  allotment  njte  signed  in  her  favour  by  the 
master  arid  her  husband.    (Q,  B.  Div.)  Steiktereid 


p.)  v.  West  (resp.)... 


2.   (Jaunty  Con 


.4'l»ur,T^y  itiris'lu'tuiii — 8h>irc  of 
are-  -Cunlr-ict  -if  tiaaee. — A  contract 
tnac  a  master  mariner  shall  take  a  share  of  a 
fishing  adventure  and  bear  a  share  of  certain  dis- 
bursements is  a  contraot  of  wages  by  the  general 


|n)  The  Mornhsnt   Shipping  Act 
psaledb,  inn  Merchant  m. 
oonUini    in  ,«ti.  e   ujH  prort,! 

tamed  In  not.  13  of  ins  * 


....  i-T.i.  but  the  latter, 
provisions  similar  to  thai*   c 


ping 


',  independent  of  t 
t  Act  1873  (36 
d  jurisdiction  over  sue 
ferred  on  County  Courts  havin, 
diction  by  the  County  Courts.  £ 
tion  Act  18ttS  (31  A  32  Vict,  c 
2.      (Adm.)      The  Biasing  ..... 

3.  Decree—  Wages  after  action. 
cooimenoes  an  action  ha  rem  foi 
have  a  decree  in  that  suit  tor  w 
money  after  the  date  of  the  cut 
suit,  although  retained  in  the  si 
the  master  ;  but  he  will  be  entil 
in  the  way  of  ooeta  for  detenti 
money  from  the  commence™  en' 
date  of  the  decree.      (Adm.)      1 

4.  Foreign  stums*—  Discharge - 
Consuls'  eertifiaiU. — Foreign 
in  Great  Britain  and  recoverin 
against  the  foreign  ship  in  •hit 
are  not  entitled  as  of  i:rmr-e  to  [I 
home,  but  will  obtain  it  when 
fies  they  have  gone  or  are  » 
BtmbU,  tbeir  snipping  in  ano1 
men,  even  for  the  voyage  horn 
them.     (Adm.)     The  Rajfaeltiu 

5.  Practice— Default  of  appearo 
Woibb  of  proceeding*. — When 
sold  in  a  cause  in  which  no  a; 
entered,  and  the  proceeds  remi 
all  preliminary  proceedings  in 
may  be  waived,  and  the  moul 
oonrt.     (Adm.)     The  Jviina  .. 

6.  Practice— Claim  of  foreign  a 
The  court  will  not  pay  the  n 
consul  at  his  request,  but  will  t 
of  the  parties  to  satisfy  any  cla 
have  before   receiving  the  mui 

7.  Practice— Foreign  ship— Arr*i 
—Default  of  appearance— Pay, 
—When  a  foreign  ship  is  undo 
pearanoe  is  entered  for  her,  tl 
the  payment  of  wages  and  rial 
in  the  bands  of  a  plaintiff  in  a 
order  the  discharge  of  the  ores 
no  suit  instituted  for  their  wat 
Bridguatcr      ....  .. 

See  Vaster'*   Wages  ani 

WAR.RAN" 
See  Corrioos    of  Goods,   Nob   6 
Nos.  22,  Si— Marine  Insurant* 
of  Goods,  No.  4. 


WHARF 

See  lTlllltMl  J 
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SUBJECTS  07 


.  ship  obstructing  the  harbour, 
8  owner  at  the  time  of  the 
owner  "  under  the  Harbours, 
Clauses  Act  1847,  sect.  56, 
the  ship  who  have  paid  for  a 
the  loss  and  the  removal. 
Earl  of  Eglington  v.  Normcm 

gage  471 

Salvage,  No.  10. 


* 


WMT. 
See  Practice,  Noe.  25,  26,  27. 


COMMISSIONER. 
Kscipline,  No.  2. 


WRONGFUL  DISMISSAL.    ' 

Admiralty  jurisdiction — County  Court  jurisdiction. 
— A  claim  for  damages  for  wrongful  dismissal  of 
a  seaman  is  within  the  oognisanee  of  a  court 
having  original  Admiralty  jurisdiction,  and, 
sembU  of  a  County  Court  haying  Admiralty 
jurisdiction  by  statute.     The  Bleuing page  561 


s 


* 


